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CONSTRUCTION  OF  RULES 

OF  THB 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

FOR  THB 

SIXTH  CIRCUIT 


In  re  GENERAL  EQUITY  RULE  75.i     In  re  OUR  RULE  15. 
Octoher  I4,  19U 


PER  CURIAM.  Motions  recently  decided  and  others  now  pend- 
ing involving  these  rules  justify  a  formal  statement  of  our  conclusions. 

Rule  75  fixes  no  time  within  which  the  statement  of  evidence  must 
be  settled  and  filed  in  order  to  "become  a  part  of  the  record  for  the 
purposes  of  the  appeal."  Undoubtedly,  the  better  practice  is  to  com- 
plete this  step  before  claiming,  or,  at  least,  before  perfecting  the  ap- 
peal, and  if  the  term  expires  before  the  final  statement  of  evidence 
is  filed,  to  enter  an  order  carrying  this  matter  into  the  next  term; 
but  where  appeals  are  required  within  thirty  days,  or  even  within  ten 
days,  the  time  may  be  wholly  insufficient  to  perfect  the  record  in  this 
respect,  and  the  expiration  of  the  term  may  very  commonly  be  for- 
gotten, particularly  as  it  has  never  been  a  matter  of  importance  in 
equity  appeals.  It  is  said  that  the  completing  of  this  statement  of 
evidence  corresponds  to  the  settling  of  a  bill  of  exceptions  at  law, 
and  the  familiar  rule  is  invoked  that  a  purported  bill  of  exceptions 
which  was  not  settled  within  the  trial  term  or  pursuant  to  a  reserva- 
tion during  the  trial  term  is  a  nullity  and  will  be  stricken  from  the 
record.  We  are  not  satisfied  that  the  analogy  is  close  enough  to 
justify  the  incorporation  of  this  harsh  rule  into  the  practice  pursuant 
to  rule  75,  which  must  have  been  adopted  with  due  consideration  of 
the  existing  practice  by  which  appeals  were  claimed  and  perfected 
regardless  of  the  expiration  of  terms ;  and  we  conclude  that  the  trial 
court  has  power  to  approve  and  direct  the  filing  of  the  statement  of 
evidence,  although  the  term  has  expired  when  the  decree  was  ren- 
dered, and  although  no  order  was  entered  carrying  the  subject-matter 
over  until  the  next  term. 

The  same  general  view  leads  also  to  the  conclusion  that  the  per- 
fecting of  an  appeal  by  the  approval  of  a  bond  and  the  signing  of  cita- 

1  For  General  Equity  Rule  75,  and  Equity  Rule  15  for  the  Sixth  Circuit, 
see  202  Fed.  ix.  118  C.  G.  A.  zL 
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tion  does  not  deprive  the  trial  court  of  jurisdiction  to  settle  the  evi- 
dence. It  is  true  that  for  general  purposes,  jurisdiction  over  the 
cause  is  thereby  ended,  and  that  the  shaping  of  this  statement  of 
evidence  involves  the  decision  by  the  judge  of  disputed  claims ;  but, 
upon  the  whole,  the  proceeding  is  rather  ministerial,  and  it  sufficiently 
pertains  to  the  making  of  the  return  to  the  appeal  so  that  we  think  a 
statement  of  evidence  so  approved  and  filed  cannot,  for  that  reason 
alone,  be  stricken  from  the  record. 

Instances  occur  where  rule  75  is  wholly  disregarded,  and  the  re- 
turn to  the  appeal  includes  the  evidence  in  full,  in  accordance  with 
the  old  practice,  and  we  are  asked  to  dismiss  appeals  where  the  record 
is  so  made  up,  or  to  strike  out  the  statement  of  evidence,  thereby 
leading  to  an  affirmance.  To  send  the  record  back  for  correction  in 
this  respect  involves  delay  and  the  exercise  of  uncertain  power ;  while, 
to  dismiss  the  appeal  or  to  strike  all  the  evidence  from  the  record  may 
cause  the  loss  of  substantial  rights  through  the  blunder  in  practice 
by  counsel.  This  drastic  remedy  may  prove  to  be  necessary  in  some 
cases,  but  we  are  reluctant  to  apply  it  now.  The  enforcement  of  both 
rules  rests,  primarily,  upon  the  district  judges,  whose  obligation  we 
pointed  out  in  Pittsburgh,  etc.,  R.  Co.  v.  Glinn,  208  Fed.  989,  126  C. 
C.  A.  77 ;  and  we  have  no  doubt  that  they  will  observe  the  new  prac- 
tice when  approving  a  statement  of  evidence  or  bill  of  exceptions; 
but  in  equity  appeals,  if  counsel  overlook  the  rule  and  follow  the  old 
practice,  the  matter  may  not  come  to  the  attention  of  the  trial  judge. 
If  such  cases  occur,  the  clerk  who  makes  return  to  the  appeal  should 
not  include  the  evidence  in  full,  and  his  due  attention  will  usually  pre- 
vent informality  in  this  respect.  In  those  instances,  however,  where 
the  record  reaches  this  court  containing  the  evidence  in  full,  we 
think  general  equity  rule  76  provides  a  remedy  which,  at  least  during 
the  transition  in  the  general  practice,  will  be  sufficient.  The  refer- 
ence in  rule  76  to  "any  kindred  rule"  quite  clearly  applies  to  rule  75. 
It  is  true  that  the  offending  solicitor  in  this  situation  is  the  solicitor 
for  appellant,  and  that  appellant  pays,  in  the  first  instance,  the  entire 
cost  of  printing,  so  that  if  he  is  unsuccessful  in  this  court,  no  disposi- 
tion of  the  costs  of  printing  can  operate  as  a  penalty,  but  if  he  is  suc- 
cessful, he  can  be  denied  the  recovery  of  such  costs ;  and  the  further 
affirmative  costs,  contemplated  by  rule  76,  might,  in  a  proper  case,  be 
imposed  upon  the  offending  solicitors. 
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JUDGES 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OLIVER  WENDBLL  HOLMES,  Circuit  Justice WashlnKton.  D.  C. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judgo PortUnd.  Me. 

Hon.   FREDEnilC    DODOE.  Circuit  Judge BoBton,    Mass. 

Hon.  GEO.  H.  BINGHAM,  Circuit  Judge Concord.  N.  H. 

Hon.  MARTIN  A.  KNAPP,   Circuit  Judge New  York,  N.  Y. 

Hon.  CLARENCE  HALE.  District  Judge,  Maine Portiand.  Me. 

Hon.  JAS.  M.  MORTON,  Jr.,  District  Judge,  Masaachusetts Bosion,  Mass. 

Hon.  EDGAR  ALDRICH.  District  Judge.  New  Hampshire Llttl;!)ton.  N.  H. 

Hon.  ARTHUR  L.  BROWN,  DUtrlct  Judge.  Rhode  Island Providence.  R.  L 


SECOND  CIRCUIT 


Hon.  CHARLES  B.  HUGHES,  Circuit  Justice Washington.  D.  C. 

Hon.  E.  HENRY  LACOMBB.  Circuit  Judge New  York.  N.  Y. 

Hbn.  ALFRED  C.  COXE.  Circuit  Judge New  York,  N.  Y. 

Hon.  HENRY  O.  WARD,  Circuit  Judge New  York.  N.  Y. 

Hon.  HENRY  WADE  ROGERS,  Circuit  Judge New  Haven.  Conn. 

Hon.  EDWIN  8.  THOMAS,  District  Judge,   Connecticut New  Haven,  Corm. 

Hon.  THOMAS  L  CHATFIELD,  District  Judge.  B.  D.  New  York Brooklrn.  N.  Y. 

Hon.  VAN  VBCHTEN  VEEDER.  District  Judge.  B.    D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY.  DUtHct  Judge.  N.  D.  New  York Norwich.  N.  Y. 

Hon.  CHARLES  M.  HOUGH.  District  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hon.  LEARNBD  HAND.  District  Judge,  S.  D.  New  York  New  York,  N.  Y. 

Hon.  JULIUS  M.  MAYER.  District  Judge,  8.  D.  New   York New  York,  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge.  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  JAME6  Lb  MARTIN,  District  Judge.  Vermont Brattleboro.  Vt 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNBY,  Circuit  Justice Washington,  D.  O. 

Hon.  GEORGE  GRAY.  Circuit  Judge Wilmington,  Del. 

Hon.  JOSEPH  BUFPINGTON.  Circuit  Judge Pittsburg,  Pa, 

Hon.  JOHN  B.  McPHERSON,  Circuit  Judge. Philadelphia,   Pa. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge,  Delaware Wilmington,  Del. 

Hon.  THOS.  G.  H AIGHT,  District  Judge,  New  Jersey Jersey  City,  N.  J. 

Hon.  JOHN  RBLLSTAB,  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  JAMES  B.  HOLLAND.  District  Judge.  B.  D.  Pennsylvania^ Philadelphia,   Pa. 

Hon.  OLIVER  B.  DICKINSON,  District  Judge,  E.  D.   Pennsylvania^ Philadelphia.   Pa. 

Hon.  J.  WHITAKER  THOMPSON,  District  Judge,  E.  D.  Pennsylvania. .  Philadelphia,  Pa. 

Hon.  CHAS.  B.  WITMER,  District  Judge.  M.  D.  Pennsylvania Sunbury.  Pa. 

Hon.  JAMES  S.  YOUNG,  District  Judge,  W.  D.  Pennsylvania' Pittsburg,  Pa. 

Hon.  CUARLB8  P.  ORR,  District  Judge.  W.  D.    PennHylvanla Plttoburg.  Pa. 

^  Died  April  24,  1914.  >  Appointed  April  28,  1914.  *  Died  Pebruary  25,  1914. 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITE.  Circuit  Justice WasblDgtoii.  D.  C. 

Hon.  JETER  O.  PRITCHARD.  Circuit  Judge Asbeville,  N.  C. 

Hon.  CHAS.  A.  WOODS.  Circuit  Judge Marion,  S.  C. 

Hon.  JOHN  O.  ROSE.  District  Judge.  Maryland Baltimore.    Md. 

Hon.  HENRT  O.  CONNOR.  District  Judge.  E.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMES  E.  BOTD.  District  Judge.  W.  D.  North  Carolina Greensboro.  N.  C. 

Hon.  HENRY  A.  MIDDLETON  SMITH.  District  Judge.  E.and  W.  D.  S.  C.  Charleston.  8.  C. 

Hon.  EDMUND  WADDILL.  Jr.,  District  Judge.  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRT  CLAY  McDOWELL.  District  Judge.  W.  D.  VirglnU Lynchburg.  Va. 

Hon.  ALSTON  O.  DAYTON.  District  Judge.  N.  D.  West  Virginia. Pbllippl.  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge.  S.  D.  West  Virginia. Charleston.  W.  Va. 


FIFTH  CIRCUIT 


Hon.  JOSRFH  R.  LAMAR.  Circuit  JusUce Washington.  D.  C. 

Hon.  DON  A.  PARDEE.  Circuit  Judge Atlanta.  Oa. 

Hon.  A.  P.  MCCORMICK.  Circuit  Judge Waco.    Tex 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge HuntsvUle.  Ala, 

Hon.  THOMAS  O.  JONES.  District  Judge,  N.  and  M.  D.  Alabama^ Montgomery.  Ala. 

Hon.  HENRY  D.  CLAYTON,  District  Judge,  N.  and  M.  D.  Alabama^  ...Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB.  District  Judge.  N.  D.  Alabama Birmingham.  Ala. 

Hon.  HARRY  T.  TOULM1.N.  DUtrlct  Judge.  8.  D.  Alabama Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge.  N.  D.  Florida Pensacola.  FU. 

Hon.  RHYDON  M.  CALL,  District  Judge.  S.  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia AUanU.  Ga. 

Hon.  EMORY  SPEER.  District  Judge.  S.  D.  Georgia Macon.  Ga. 

Hon.  RUFU8  B.  FOSTER.  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN.  District  Judge.  W.  D.  LouisUna Shreveport.  La. 

Elon.  HENRY  C.  NILES.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,  E.  D.    Texas Sherman.    Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  S.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  S.  MAXEY,  District  Judge.  W.  D.  Texas. Austin.  Tex. 


SIXTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY,  Circuit  JusUce Washington.  D.   C. 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge CincinnaU.  Ohio. 

Hon.  LOYAL  E.  KNAPPEN,  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ARTHUR  C.  DENISON.  Circuit  Judge Grand  Rapids.  Mich 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge.  E.  D.  Kentucky Maysville.  Ky. 

Hon.  WALTER  EVANS.  District  Judge.  W.  D.  Kentucky LouteTlile.  Ky. 

Hon.  ARTHUR  J.  TUTTLB,  District  Judge.  E.  D.  Michigan Detroit,  Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge,  W.  D.  Michigan Muskegon.  Mich. 

Hon.  JOHN  M.  KILLITS.  District  Judge.  N.  D.  Ohio Toledo.  Ohio. 

Hon.  WM.  L.  DAY,  District  Judge,  N.  D.  Ohio Cleveland.  Ohio 

Hon.  HOWARD  C.  HOLLISTER.  District  Judge.  8.  D.  Ohio CincinnaU.  Ohio 

Hon.  JOHN  E.  SATER.  District  Judge,  S.  D.  Ohio Columbus.  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  E.  and  M.  D.  Tennessee.... Knoxville.  Tenn. 
Hon.  JOHN  B.  MoCALL.  District  Judge.  W.  D.  Tennessee Memphis,  Tenn. 

SEVENTH  CIRCUIT 

Hon.  HORACE  H.  LURTON.  Circuit  Justice Washington.  D.  C 

Hon.  FRANCIS  E.  BAKER.  Circuit  Judge Goshen,    Ind. 

Hon.  WILLIAM  H.  SEAMAN.  Circuit  Judge Sheboygan.  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  Circuit  Judge Chicago.  111. 

Hon.  JULIAN  W.  MACK,  Circuit  Judge Chicago.  III. 

*  Died  April  28.  1914.  '  Appointed  May  2.  1914. 
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Hod.  KI9NBSAW  M.  LANDIS.  Dlstrlot  Judge,  N.  D.  Illinois Chlcaso,  lU. 

Hon.  OBOROB  A.  CARPENTER,  District  Judge,  N.  D.  Illinois « Chicago.  III. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  E.  D.  Illinois Urbsna,  111. 

Hon.  J.  OTIS  HUMPRHBY,  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  FERDINAND  A.  GEIGBR.  District  Judge,  E.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT 


Hon.  WILLIS  VAN  DEVANTBR.  Circuit  JusUce Washington.  D.  a 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth,  Kan. 

Hon.  ELMER  B.  ADAMS,  Circuit  Judge St.  Louis,  Mo. 

Hon.  WALTER  I.  SMITH,  Circuit  Judge Council  Bluffs,  Iowa. 

Hon.  JOHN  B.  GARLAND,  Circuit  Judge Sioux  Falls,  S.  D. 

Hon.  JACOB  TRIEBER,  District  Judge,  E.  D.  Arkansas UtUe  Rock,  Ark. 

Hon.  F.  A.  TOUMANS,  District  Judge,  W.  D.  Arkansas ..Ft.  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge,  Colorado DenTer,  Colo. 

Hon.  HBNRT  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge,  Kansas Kansas  City,  Kan. 

Hon.  CUAS.  A.  WILLARD,  District  Judge,  Minnesota* Minneapolis,  Minn. 

Hon.  WILBUR  F.  BOOTH,  District  Judge,  Minnesota' Minneapolis,    Minn. 

Hon.  PAGB  MORRIS,  District  Judge,  Minnesota Duluth.  Minn. 

Hon.  DAVID  P.  DTER,  District  Judge,  B.  D.  Missouri St.  Louis,  Mo. 

Hon.  ARBA  S.  VAN  VALKBNBURGH,  District  Judge,  W.  D.  Missouri.. Kansas  City,  Mo. 

Hon.  W.  H.  HUNGER,  District  Judge,  Nebraska Omaha,  N«ib. 

Hon.  THOMAS  O.  HUNGER,  District  Judge,  Nebraska Lincoln,  Neb. 

Hon.  WM.  H.  POPE,  District  Judge,  New  Mexico Santa  F6,  N.  M. 

Hon.  CHARLES  F.  AMIDON,  DUtrict  Judge,  North  Dakota Fargo,  N.  D. 

Hon.  RALPH  E.  CAMPBELL,  District  Judge,  B.  D.  Oklahoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge,  W.  D.    Oklahoma Guthrie.   Okl. 

Hon.  JAMES  D.  ELLIOTT,  District  Judge.  South  Dakota Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL.  District  Judge,  Utah Salt  Lake  City,  Utah. 

Uui.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT 

Hon.  JOSEPH  McKBNNA,  Circuit  JusUce Washington.  D.  G. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge PorUand.  Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge Los  Angeles.  Cal. 

Hon.  WM.  W.  MORROW,  Circuit  Judge ....San  Francisco.  Cal. 

Hon.  WM.  H.  HUNT.  Circuit  Judge Helena.  Mont. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 


(211  Fed.  391) 

THOMPKINS  V.  MISSOURI,  K.  &  T.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  28,  1914.) 

No.  3,866. 

(Syllabus  hy  the  Court) 

1    Cabbiebs  (§  411*) — Sleeping  Cab  Companies — Duty  to  Passengers — Ac- 
tionable Negligence. 

It  is  the  duty  of  the  Pullman  Company  to  exercise  reasonable  care  and 
diligence  to  protect  the  passengers  in  its  cars  from  unlawful  discomforts, 
attacks,  inconveniences,  insults,  and  injuries.  That  duty,  however,  does 
not  require  it  or  its  employes  to  substitute  their  opinions  of  the  law  and 
of  the  duty  of  officers  of  the  law  for  the  judgment  of  the  latter  and  to 
interfere  with  and  obstruct  the  discharge  by  the  officers  of  their  duties, 
and  the  failure  of  the  Pullman  Company  and  its  employ^  to  obstruct,  in- 
terfere with,  or  prevent  the  arrest  and  removal  of  a  passenger  from  a  car 
by  the  officers  of  the  law  does  not  constitute  actionable  negligence,  t 

2.  Malicious  Peosecution  (§  58*) — Evidence — Admissibility. 

In  an  action  for  both  actual  and  punitive  damages  for  causing  the  ejec- 
tion of  a  passenger  from  a  train,  his  arrest,  and  his  fine  by  a  justice  of 
the  peace,  the  complaint,  warrant,  and  a  transcript  of  the  record  of  the 
justice  are,  after  the  plaintiff  has  testified  to  the  proceedings  before  the 
justice,  admissible  evidence  to  show  what  those  proceedings  were  and  who 
conducted  them  and  to  mitigate  the  damages  or  to  defeat  the  claim  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  C^nt  Dig.  {{ 
117-124;   Dec.  Dig.  §  58.*] 

3.  Appeal  and  Ebbob  (§  263*)— Exception  to  Instbuctions — ^Necessity. 

An  exception  before  the  jury  retires  to  the  charge,  or  to  the  portion  of 
the  charge  of  the  court  which  a  litigant  desires  to  challenge,  is  ordinarily 
indispensable  to  its  review  in  a  federal  appellate  court 

[Ed.  Kote.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |§  1516- 
1523,  1525-1532;    Dec.  Dig.  §  263.*] 

4.  Appeal  and  Ebbob  (§  237*) — Vebdict — Supficiency  op  Evidence — Scope 

OF  Review. 

A  federal  appellate  court  may  not  review  the  verdict  or  the  finding  of 
facts  by  a  jury  in  the  absence  of  a  request  to  the  trial  court  to  instruct 
tliem  in  whose  favor  to  find  on  the  ground  that  evidence  is  so  conclusive 
that  no  other  verdict  can  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  1302% ; 
Dec.  Dig.  §  237.*] 

5.  Appeal  and  Ebbob  (§  978*) — Discretionaby  Ruling — ^New  Tbial. 

A  ruling  on  a  motion  for  a  new  trial  on  account  of  the  bias  and  preju- 
dice of  the  jury,  unsupported  by  any  evidence  except  the  evidence  on  the 
issues  tried,  is  discretionary  with  the  trial  court  and  is  not  reviewable  by 

•For  other  cases  see  same  topic  £t  {  nuubbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  See  note  at  end  of  case. 
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a  federal  appellate  court  in  the  absence  of  proof  of  an  abuse  of  the  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  3866- 
3870;   Dec.  Dig.  f  978.*] 

8.  Courts  (§  405*) — Fedebal  Coubt  of  Appeals— Scope  of  Review — Ereors 
OF  Law. 

A  federal  appellate  court  is,  in  an  action  at  law,  a  court  for  the  cor- 
rection of  errors  of  law  of  the  trial  court  only.  The  burden  is  on  him 
who  alleges  error  to  prove  it  to  the  appellate  court  by  the  record  before 
it  and  in  the  absence  of  such  proof  the  judgment  below  cannot  be  re- 
versed, for  the  legal  presumption  is  that  the  rulings  of  the  court  below 
were  right 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |§  1097-109&,  UOl, 
U03;  Dec  Dig.  f  405.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri;  A.  S.  Van  Valkenburgh,  Judge. 

Action  by  William  J.  Thompkins  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Charles  H.  Calloway  and  W.  C.  Hueston,  both  of  Kansas  City,  Mo., 
for  plaintiff  in  error. 

Ellison  A.  Neel,  of  Kansas  City,  Mo.  (Joseph  M.  Bryson  and  Jos- 
eph W.  Jamison,  both  of  St.  Louis,  Mo.,  and  Hadley,  Cooper,  Neel  & 
Wilson,  of  Kansas  City,  Mo.,  on  the  brief),  for  defendant  in  error 
Missouri,  K.  &  T.  Ry.  Co. 

Cyrus  Crane,  of  Kansas  City,  Mo.  (Lathrop,  Morrow,  Fox  &  Moore 
and  John  H.  Lathrop,  all  of  Kansas  City,  Mo.,  on  the  brief),  for  de- 
fendant in  error  Pullman  Co. 

Before  SANBORN,  HOOK,  and  CARLAND,  Circuit  Judges, 

SANBORN,  Circuit  Judge.  The  plaintiff  complains  of  the  trial  of 
an  action  for  damages  for  his  ejection  from  a  Pullman  car  in  Okla- 
homa, and  for  his  arrest,  conviction,  and  fine  for  disturbing  the  peace. 
In  the  first  count  of  hi»  petition  he  alleged  that  at  about  1  o'clock  in 
the  morning  of  December  31,  1910,  at  Kansas  City,  Mo.,  he  pur- 
chased a  railroad  ticket  of  the  railway  company  and  a  ticket  for  a 
berth  in  the  Pullman  car  from  the  Pullman  Company  from  Kansas 
City  to  McAlester,  Okl.,  rode  thereon  and  occupied  his  berth  until 
about  9  o'clock  that  morning,  when  at  Vinita,  Okl.,  the  defendant 
companies  unlawfully,  maliciously,  and  in  an  insulting  manner  com- 
pelled and  caused  officers  of  the  law  to  compel  him  to  leave  the  car 
and  train  and  to  remain  at  Vinita  until  the  next  train  going  toward 
McAlester  came  along  and  then  to  pay  $3.81  fare  for  his  passage  to 
McAlester,  to  his  injury  in  the  sum  of  $25,003.81  actual  damages  and 
$25,000  punitive  damages.  In  the  second  count  of  his  petition  he  al- 
leged the  same  facts,  and  that  while  he  was  detained  at  Vinita  the  de- 
fendants caused  the  officers  of  the  law  to  take  him  before  a  justice  of 
the  peace  under  arrest  on  some  charge  of  which  he  was  not  guilty 
and  to  compel  him  to  pay  $13,  and  he  prayed  damages  in  the  sum  of 
$25,016.81  actual  damages  and  $25,000  punitive  damages.    The  Pull- 

*For  other  cases  see  same  topic  A  {  number  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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man  Company  answered  that  the  acts  of  which  the  plaintiflf  complained 
were  not  done  by  it  or  any  of  its  servants,  but  by  the  officers  of  the 
law  against  its  wishes  and  against  such  opposition  as  it  was  lawful  for 
it  to  make.  The  railway  company  answered  that  the  plaintiff  was  a 
n^^o,  that  the  separate  coach  law  of  Oklahoma  (Compiled  Laws  of 
Oklahoma  1900  [Snyder]  c.  9,  art.  2,  §  434,  etc.)  required  it  to  pro- 
vide separate  coaches  or  compartments  for  negroes  and  whites  and  to 
properly  label  them,  prohibited  the  members  of  either  race  from  oc- 
cupying a  coach  or  compartment  set  apart  for  the  members  of  the  oth- 
er race  and  required  its  conductors  to  prevent  them  from  doing  so,  that 
it  had  provided  such  coaches  or  compartments  on  all  its  passenger 
trains,  and  that  there  was  on  the  train  in  which  the  plaintiff  was  rid- 
ing a  separate  coach  for  negroes  equal  in  safety,  comfort,  and  con- 
venience to  the  Pulhnan  car  in  which  he  was  riding,  that  the  latter 
had  been  set  apart  for  whites  and  was  so  labeled,  that  it  had  adopted 
and  published  for  the  conduct  of  its  transportation  business  regula- 
tions to  the  effect  that  the  members  of  each  race  were  forbidden  to 
ride  in  the  state  of  Oklahoma  in  the  cars  or  compartments  set  apart 
by  it  for  the  members  of  the  other  race,  that  after  the  train  in  which 
plaintiff  rode  arrived  in  Oklahoma  its  conductor  notified  the  plaintiff 
of  these  laws  and  regulations  and  requested  him  to  take  a  seat  in  the 
car  set  apart  for  negroes,  that  he  refused  to  do  so,  that  the  servants 
of  the  company  then  notified  the  officers  of  the  law  at  Vinita  of  these 
facts,  and  when  the  train  arrived  at  Vinita  they  pointed  the  plaintiff 
out  at  the  request  of  the  officers,  that  the  railroad  company  and  its 
servants  had  nothing  more  to  do  with  the  matters  alleged  in  the  petition, 
that  the  officers  notified  the  plaintiff  that  he  was  violating  the  law, 
took  him  off  the  train,  charged  him  in  some  court  with  such  viola- 
tion, that  he  pleaded  guilty,  was  fined,  and  paid  his  fine. 

As  the  plaintiff  was  an  interstate  passenger  and  the  defendants  in 
transporting  him  were  engaged  in  interstate  commerce  over  which  the 
Congress  had  exclusive  and  the  state  of  Oklahoma  no  jurisdiction, 
the  court  below  tried  the  case  on  the  theory,  and  at  the  close  of  the 
trial  charged  the  jury,  that  the  separate  coach  law  of  Oklahoma  fur- 
nished no  defense  or  justification  for  the  acts  of  the  defendant  railway 
company,  but  that  as  Congress  had  made  no  regulation  regarding  sep- 
arate coaches  for  the  members  of  the  two  races  the  railway  company 
had  the  power  and  right  to  make  lawful  regulations  to  the  effect  that 
no  member  of  either  race  should  ride  on  its  railroads  in  Oklahoma  in 
a  coach  or  compartment  set  apart  for  the  members  of  the  other  race, 
provided  always  that  there  was  no  discrimination  in  the  accommoda- 
tions furnished  to  the  members  of  the  two  races  and  that  such  accom- 
modations were  equal  in  safety,  comfort,  and  convenience  (Chiles  v. 
Chesapeake  &  Ohio  Ry.  Co.,  218  U.  S.  71,  30  Sup.  Ct.  667,  54  L.  Ed. 
936),  and  no  exception  was  taken  to  this  charge.  So  it  is  that  every 
question  regarding  the  separate  coach  law  of  Oklahoma  is  excluded 
from  the  consideration  of  this  court  in  this  case  and  that  law  is  here 
dismissed. 

[1]  The  plaintiff  specifies  two  errors  in  the  trial  of  the  case  against 
the  Pullman  Company,  that  the  court  sustained  its  demurrer  to  the 
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second  count  of  the  petition  and  that  at  the  close  of  the  plaintiff's 
case  it  granted  the  motion  to  instruct  the  jury  to  return  a  verdict  in 
is  favor.  The  record,  however,  discloses  no  demurrer  of  the  Pull- 
man Company  and  no  ruling  on  any  such  demurrer,  and  it  contains  no 
evidence  that  the  Pullman  Company,  or  any  of  its  officers  or  em- 
ployes, ever  requested,  or  in  any  way  caused  or  instigated,  the  removal 
of  the  plaintiff  from  the  Pullman  car  in  which  he  was  riding,  or  any  of 
the  acts  of  which  the  plaintiff  complains.  In  view  of  this  state  of 
the  evidence,  counsel  argue,  what  was  not  pleaded  in  their  complaint, 
that  the  Pullman  Company  is  liable  in  damages  here  because  neither  its 
conductor  nor  its  porter  prevented  or  actively  interfered  to  prevent 
the  arrest  and  removal  of  the  plaintiff  from  the  car.  The  evidence 
was  that  the  Railway  Company's  conductor  asked  the  plaintiff  if  he 
was  a  negro  and  he  replied  that  he  was.  The  conductor  then  told  him 
that  it  was  a  violation  of  the  laws  of  Oklahoma  for  him  to  ride  in  the 
Pullman  car  which  was  set  apart  for  whites  and  requested  him  to  go 
into  the  car  set  apart  for  negroes.  The  plaintiff  said  that  he  had 
Pullman  service  and  inquired  if  there  was  a  Pullman  car  set  apart  for 
negroes,  and  the  conductor  informed  him  that  there  was  not.  The 
plaintiff  then  declared  that  he  was  an  interstate  passenger  and  was 
not  subject  to  the  Oklahoma  law  and  refused  to  leave  the  car.  The 
train  conductor  then  sent  to  the  officers  of  the  law  at  Vinita  the  in- 
formation that  there  was  a  negro  riding  in  a  car  set  apart  for  whites 
and  afterward,  in  answer  to  an  inquiry  by  the  Pullman  conductor, 
told  him  what  he  had  done.  When  the  train  arrived  at  Vinita,  the 
deputy  sheriff  of  the  county  came  into  the  car,  displayed  his  badge  of 
office,  arrested  and  took  the  plaintiff  from  the  car  in  the  presence  of 
the  Pullman  conductor  and  porter,  who  neither  protested,  objected, 
nor  took  any  action  to  prevent  it. 

The  statutes  of  Oklahoma  empower  peace  officers  to  arrest  persons 
for  public  offenses  committed  or  attempted  in  their  presence,  for  felo- 
nies committed  and  for  felonies  charged  upon  reasonable  cause  though 
they  were  not  present  when  those  offenses  were  committed,  and  those 
statutes  declare  that  every  person  who  willfully  delays  or  obstructs 
any  public  officer  in  the  discharge  or  attempt  to  discharge  any  duty 
of  his  office  is  guilty  of  a  misdemeanor.  Comp.  Laws  of  Oklahoma 
1909  (Snyder)  §§  6603, 2207.  It  was  the  duty  of  the  Pullman  Company 
to  exercise  reasonable  care  and  diligence  to  protect  the  passengers  in 
its  cars  from  unlawful  discomforts,  attacks,  inconveniences,  insults, 
and  injuries;  but  that  duty  did  not  require  it  or  its  employes  to  sub- 
stitute their  opinions  of  the  law  and  of  the  duty  of  officers  of  the  law 
for  the  judgment  of  the  latter  and  to  interfere  and  obstruct  the  dis- 
charge by  these  officers  of  their  duties,  and  the  failure  of  the  Pullman 
Company  and  its  employes  to  obstruct,  interfere  with,  or  prevent  the 
arrest  and  removal  of  the  plaintiff  from  the  Pulknan  car  by  the  deputy 
sheriff  did  not  constitute  actionable  negligence.  Brunswick  &  W.  R. 
Cc.  V.  Ponder,  117  Ga.  63,  43  S.  E.  430,  431,  60  L.  R.  A.  713,  97  Am. 
St.  Rep.  152;  Bowden  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C-  28,  56 
S.  E.  558, 12  Ann.  Cas.  783. 
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f2]  It  is  assigned  as  error  that  the  trial  court  admitted  in  evidence 
copies  of  the  complaint,  warrant,  and  record  in  the  court  of  the  jus- 
tice of  the  peace  at  Vinita  in  the  case  in  which  the  plaintiff  was  fined 
on  December  31,  1910,  after  he  had  been  arrested  and  removed  from 
the  car.  That  complaint  was  made  by  Jacob  Smith,  the  deputy  sheriff, 
and  it  charged  the  plaintiff  with  "the  crime  of  disturbing  the  peace" 
at  the  depot  in  Vinita.  The  warrant  recited  that  Jacob  Smith  had  filed 
a  complaint  which  charged  the  plaintiff  with  that  crime  and  com- 
manded the  sheriff  to  arrest  and  bring  him  before  the  justice.  The 
record  of  the  justice  was  that  the  complaint  was  filed,  that  the  warrant 
was  issued,  that  the  plaintiff  was  arrested,  brought  into  court  and  ar- 
raigned, and  that  he  pleaded  guilty,  was  fined  one  dollar  and  costs, 
paid  the  fine,  and  was  discharged.  When  these  copies  were  admitted 
in  evidence,  the  plaintiff  had  testified  to  the  acts  of  the  conductor  of 
the  railway  company  on  the  train,  to  his  arrest  and  removal  from  the 
train  by  the  deputy  sheriff  Smith,  that  Smith  met  a  judge  and  told 
him  that  the  plaintiff  was  the  man  whom  he  took  of?  the  train,  and  the 
judge  informed  him  he  ought  to  have  a  warrant  for  him,  that  Smith 
took  him  to  the  justice  of  the  peace  and  told  the  latter  that  he  was  a 
negro  riding  in  the  white  folks  car.  The  plaintiff  answered,  "No,  I 
was  riding  in  the  Pullman  car."  The  justice  said,  "What  charge  are 
you  going  to  put  against  him?"  Smith  answered,  "Disturbing  the 
peace."  The  plaintiff  said,  "Whose  peace  have  I  disturbed?"  The 
justice  said,  "Well,  we  will  put  a  misdemeanor  against  you."  The 
plaintiflF  said,  "What  misdemeanor  have  I  committed?"  The  justice 
said,  "Well,  you  were  riding  in  the  white  folks  car."  The  plaintiff 
said,  "No,  sir;  in  the  Pullman  car."  The  justice  said,  "Well,  there 
were  white  folks  in  there."  The  plaintiff  said,  "Yes,  sir;  I  suppose 
so."  The  justice  said,  "Well,  your  fine  is  $15."  The  plaintiff  said, 
"I  am  not  guilty  of  anything."  He  repeated  it.  Afterward  he  said : 
"I  am  not  guilty.  How  much  will  it  be  to  get  out  of  this?"  The  jus- 
tice said,  "$15,"  but  finally  the  justice  reduced  the  fine  to  $13.  The 
plaintiff  paid  it  and  left,  and  just  as  he  went  out  the  justice  asked  him 
his  name.  Evidence  had  also  been  introduced  that  there  was  a  reg- 
ulation of  the  railway  company  to  the  effect  that  a  certain  coach  on  the 
train  on  which  the  plaintiff  rode  should  be  used  exclusively  for  negroes 
and  the  other  cars  on  that  train  for  whites,  and  that  the  conductor  and 
the  members  of  the  train  crew  did  not  stop  over  at  Vinita,  but  went 
on  and  left  the  plaintiff  there  in  the  hands  of  the  deputy  sheriflF.  One 
reason  why  counsel  for  the  plaintiff  argue  that  the  complaint,  the  war- 
rant, and  the  record  of  the  justice  were  not  admissible  in  evidence  is 
that  the  justice  had  no  jurisdiction  of  the  case  against  the  plaintiflF  be- 
cause the  actual  charge  against  him  was  a  violation  of  the  separate 
coach  law  of  Oklahoma  and  he  was  an  interstate  passenger ;  but  there 
was  evidence  that  he  had  violated  a  regulation  of  the  railroad  com- 
pany. What  the  actual  charge  against  him  was  was  an  issue  on  which 
he  had  testified,  and  the  record  of  the  justice,  the  complaint,  the  war- 
rant, and  the  testimony  of  other  witnesses  who  knew  were  all  admissi- 
ble to  contradict  his  testimony  and  to  disclose  all  the  facts  relating  to 
the  proceedings  before  the  justice.     Counsel  also  contend  that  the 
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complaint  and  warrant  were  inadmissible  because  they  failed  to  state 
whose  peace  was  disturbed  and  because  they  do  not  tend  to  prove  or 
disprove  any  material  issue  in  this  case.  But  the  plaintiff  had  charged 
and  had  testified  to  prove  that  the  railway  company  was  liable  for 
punitive  damages  because  he  was  arrested  by  the  deputy  sheriff,  ar- 
raigned, and  fined  by  the  justice.  The  question  in  this  case  was  not 
whether  the  complaint  before  the  justice  and  the  warrant  issued  were 
legally  sufficient  to  warrant  his  trial  and  conviction,  although  in  the 
absence  of  objection  before  judgment  they  undoubtedly  were,  but 
whether  or  not  the  railway  company  unlawfully,  maliciously,  and  with- 
out probable  cause  inflicted  the  arrest,  the  detention,  the  arraignment, 
and  the  fine  upon  the  plaintiff,  and  whether  the  proceedings  before  the 
justice  Were  legal  or  illegal,  valid  or  void,  they  and  the  record  of  them 
were  competent  evidence  upon  that  issue  to  show  what  those  proceed- 
ings were  and  who  conducted  them.  In  an  action  for  both  actual  and 
punitive  damages  for  causing  the  ejection  of  a  passenger  from  a  train, 
his  arrest  and  his  fine  by  a  justice  of  the  peace,  the  complaint,  warrant, 
and  a  transcript  of  the  record  of  the  justice  are,  after  the  plaintiff  has 
testified  to  the  proceedings  before  him,  admissible  evidence  to  show 
what  the  proceedings  were  and  who  conducted  them  and  to  mitigate 
the  damages  or  to  defeat  the  claim  therefor.  Beckwith  v.  Bean,  98 
U.  S.  266,  279,  280,  25  L.  Ed.  124;  Woodall  v.  McMillan,  38  Ala. 
622,624. 

[3]  Specifications  of  error  numbered  5,  6,  and  9  in  the  brief  of 
counsel  for  the  plaintiff  are  leveled  at  certain  statements  in  the  charge 
of  the  court ;  but  those  statements  are  not  reviewable  here  because  at 
the  close  of  the  charge  the  court  inquired  whether  or  not  there  were 
any  exceptions,  to  which  counsel  for  the  plaintiff  replied,  "We  have 
none,"  and  none  was  taken.  An  exception  before  the  jury  retires  to 
the  charge  of  the  court,  or  to  the  part  of  the  charge  a  litigant  ques- 
tions, calls  the  attention  of  the  trial  court  sharply  to  the  legal  proposi- 
tion challenged  and  gives  it  an  opportunity  to  correct  it  before  injury 
can  ensue.  A  failure  to  take  such  an  exception  tends  to  remove  any 
possible  doubt  from  the  mind  of  the  court  and  to  confirm  the  opinion 
it  has  expressed  and  thereby  ordinarily  estops  the  litigant  from  assail- 
ing the  proposition  after  a  verdict  thereon  has  been  rendered.  Hence 
an  exception  before  the  jury  retires  to  the  charge,  or  to  the  portion  of 
the  charge  a  litigant  desires  to  assail,  is  ordinarily  indispensable  to  its 
review  in  a  federal  appellate  court.  Lincoln  v.  Claflin,  74  U.  S.  (7 
Wall.)  132,  139,  19  L.  Ed.  106;  Southern  Pacific  Company  v.  Arnett, 
126  Fed.  75,  81,  61  C.  C.  A.  131,  137;  Cass  County  v.  Gibson,  107  Fed. 
363,  367,  46  C.  C.  A.  341. 

[4]  The  eighth  specification  in  the  brief  is  that  the  jury  erred  upon 
the  whole  record  in  failing  to  find  a  verdict  for  the  plaintiff.  But  this 
court  is  prohibited  from  reviewing  this  question  by  the  fact  that  no 
request  was  made  to  the  court  to  instruct  the  jury  to  return  a  verdict 
for  the  plaintiff  on  the  ground  that  the  evidence  was  so  conclusive  in 
his  favor  that  the  court  would  not  sustain  a  contrary  verdict,  and  by 
the  seventh  amendment  to  the  Constitution,  which  prohibits  the  re- 
examination by  any  court  of  the  United  States  of  any  facts  tried  by  a 
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jury  in  an  action  at  common  law  where  the  value  in  controversy  ex- 
ceeds $20,  except  by  means  of  the  grant  of  a  new  trial  by  the  court 
which  tried  the  issue,  or  by  an  award  by  an  appellate  court  of  a  new 
trial  for  some  error  of  law  which  intervened  in  the  proceedings.  Par- 
sons V.  Bedford,  3  Pet.  433,  443,  446,  448,  7  L.  Ed.  732. 

The  specification  numbered  11  in  the  brief  for  plaintiff  in  error, 
which  is  that  the  verdict  and  judgment  are  violative  of  the  Constitu- 
tion of  the  United  States,  presents  no  reviewable  question  here  in  the 
state  of  the  record  before  us  for  the  same  reason,  that  is  to  say,  be- 
cause the  issues  of  fact  which  condition  the  constitutionality  of  the 
verdict  and  judgment  are  not  reviewable  by  this  court  and  no  ruling 
of  the  court  below  on  the  question  of  law  involving  that  issue  is  pre- 
sented for  our  consideration  by  the  record. 

[6]  The  tenth  specification  in  the  brief  is  that  the  verdict  of  the 
jury  was  reached  through  bias  and  prejudice  against  the  plaintiff  be- 
cause he  was  a  colored  person.  But  this  question  was  not  presented  in 
any  other  way  than  by  a  motion  to  the  court  below  for  a  new  trial 
which  that  court  denied.  No  affidavit  of  bias  or  prejudice  and  no 
other  evidence  appears  in  the  record  in  support  of  that  motion,  except 
the  bill  of  exceptions  which  contains  the  evidence  upon  the  trial  of 
the  issues  made  by  the  pleadings.  Under  such  circumstances  a  ruling 
on  a  motion  for  a  new  trial  is  discretionary  with  the  trial  court  and 
is  not  reviewable  in  this  court  in  the  absence  of  proof  of  an  abuse  of 
the  discretion  and  there  is  no  such  proof  in  this  record. 

[8]  Finally,  it  is  assigned  as  error  that  "the  court  erred  in  sustain- 
ing the  demurrers  of  both  defendants  and  each  of  them  to  the  second 
count  of  the  petition."  But,  as  we  have  seen,  the  Pullman  Company 
never  demurred  to  the  petition,  or  to  any  part  of  it,  and  its  motion  for 
a  directed  verdict  at  the  close  of  the  plaintiff's  evidence  was  rightly 
granted.  The  court  received  all  the  evidence  under  each  count  of  the 
petition  and  under  the  answers  thereto,  and  then  at  the  close  of  the  trial 
sustained  the  railway  company's  demurrer  to  the  second  count  of  the 
petition.  There  are  two  reasons  why  the  judgment  below  is  not  re- 
versible on  account  of  this  ruling.  First,  a  federal  appellate  court  is, 
in  an  action  at  law,  a  court  for  the  correction  of  the  errors  of  the 
court  below  only,  and,  unless  it  appears  in  the  record  before  it  that  the 
lower  court  committed  an  error  of  law,  it  may  not  reverse  its  judg- 
ment. The  legal  presumption  is  that  the  rulings  of  the  trial  court  were 
right,  and  the  burden  is  on  him  who  asserts  that  one  of  them  was  er- 
roneous to  make  that  fact  appear  by  the  record  he  presents  to  the  ap- 
pellate court.  United  States  v.  Ute  Coal  &  Coke  Co.,  158  Fed.  20,  22, 
85  C.  C.  A.  302,  304. 

The  court  fails  to  find  in  the  brief  of  counsel,  as  required  by  Rule 
24,  §  2,  subd.  3  (109  C.  C.  A.  xvi,  188  Fed.  xvi),  any  reference  to  the 
pages  of  the  record  where  the  demurrer  of  the  railway  company  or 
the  ruling  upon  it,  of  which  they  complain,  appear,  and  this  court 
might  well  follow  its  established  practice  that : 

"Where  counsel  for  plaintiff  in  error  considers  the  errors  he  assigns  too 
trivial  to  warrant  him  in  finding  and  citing  the  pages  of  the  record  which  pre- 
sent them,  the  court  wiil  not  deem  them  of  sufficient  importance  to  require  it 
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to  search  for  them.*'  Hoge  v.  Magnes,  85  Fed.  355,  358,  29  C.  O.  A.  564,  567 ; 
City  of  Lincoln  v.  Sun- Vapor  Street-Light  CJo.,  59  Fed.  756,  759,  8  C.  C.  A. 
253,  255 ;  National  Bank  of  Commerce  v.  First  National  Bank,  61  Fed.  809, 
811.  10  C.  C.  A.  87,  89;  Shoe  Co.  v.  Needles,  67  Fed.  990,  994,  15  C.  C.  A. 
142,  147 ;   Haldane  v.  United  States,  69  Fed.  819,  821,  16  C.  C.  A.  447,  448. 

But  that  no  injustice  may  result  this  court  has  searched  the  entire 
record  for  this  demurrer  and  the  ruling  upon  it,  and  all  it  has  been 
able  to  find  is  a  recital  that  before  the  railway  company  answered  it 
filed  a  demurrer,  which  the  court  overruled,  that  at  the  close  of  the 
plaintiff's  evidence  the  railway  company  "filed  a  demurrer  to  both 
counts  of  the  plaintiff's  petition  ruling  on  which  demurrer  was  re- 
served by  the  court,"  and  that  after  all  the  evidence  had  been  received 
and  before  the  case  went  to  the  jury,  the  court  overruled  the  railway 
company's  demurrer  to  the  first  count  of  the  petition  and  sustained 
it  as  to  the  second  count.  Neither  the  demurrer  nor  any  copy  of  it, 
so  far  as  we  can  find,  appears  in  the  record  in  this  court.  The  stat- 
utes of  Missouri  specify  seven  grounds  of  demurrer  to  a  petition  and 
require  the  demurrer  to  specify  distinctly  the  grounds  of  objection  to 
the  petition.  Revised  Statutes  of  Missouri  1909,  §§  1800,  1801.  The 
result  is  that,  as  the  plaintiflf  has  failed  to  present  the  demurrer  to 
this  court  and  to  show  thereby  that  it  presented  no  tenable  ground  of 
demurrer  to  the  second  count  of  the  petition,  he  has  failed  to  bear  the 
necessary  burden  of  proving  that  the  ruling  of  the  court  below  here 
was  erroneous  and  the  legal  presumption  that  the  demurrer  specified 
some  sound  objection  to  the  petition  must  prevail. 

Second.  If  this  court  should  go  farther  and  should  presume  that 
the  demurrer  contained  no  tenable  objection  to  the  second  count  of 
the  petition,  even  then  the  judgment  below  could  not  be  lawfully  re- 
versed. All  the  admissible  evidence  on  both  counts  of  the  petition  was 
introduced  at  the  trial.  The  first  count  charged  the  defendant  with 
the  unlawful  and  malicious  ejection  of  the  plaintiff  from  the  train  by 
mean?  of  its  use  of  the  officers  of  the  law  to  his  injury  in  the  sum  of 
$25,003.81  actual  damages  and  $25,000  punitive  damages.  The  second 
count  charged  the  defendant  with  the  same  ejection  by  the  same  means 
and  with  arresting  and  fining  him  without  just  cause  by  use  of  the 
officers  of  the  law  to  his  injury  in  the  sum  of  $25,016.81  actual  damages 
and  $25,000  punitive  damages.  The  evidence  was  conclusive  that  nei- 
ther the  defendant  nor  any  of  its  agents  caused  the  arrest,  detention, 
and  fine,  unless  their  information  to  the  officers  of  the  law  that  a  ne- 
gro was  riding  in  the  car  set  apart  for  whites  and  their  designation  to 
the  officers  of  the  law  of  the  plaintiff  as  the  negro  who  so  rode  caused 
it.  But  the  jury  found  by  its  verdict  on  the  first  count  of  the  peti- 
tion that  the  railway  company  was  not  liable  in  damages  for  the  ejec- 
tion of  the  plaintiflf  from  the  train  on  account  of  those  acts,  and  that 
finding  is  a  demonstration  that  they  could  not  and  would  not  have 
found  the  railway  company  liable  in  damages  for  the  arrest,  detention, 
and  fine.  Thus  it  clearly  appears  beyond  doubt  that,  if  the  court  was 
in  error  in  sustaining  the  demurrer  to  the  second  count  of  the  petition, 
that  error  did  not  prejudice  and  could  not  have  prejudiced  the  plain- 
tiflf, and  error  without  prejudice  is  no  ground  for  reversal. 

The  judgment  below  must  be  aflSrmed.   And  it  is  so  ordered. 
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Since  the  foregoing  opinion  was  written,  the  concurring  opinion  of 
Judge  HOOK  has  been  prepared  and  presented,  in  which  it  is  con- 
tended that  the  complaint  in  McCabe  v.  Atchison,  Topeka  &  Santa  Fe 
Ry.  Co.,  186  Fed.  966,  109  C.  C.  A.  110,  gave  this  court  no  jurisdiction 
to  determine  the  constitutionality  of  the  separate  coach  law  of  Okla- 
homa and  deprived  that  decision  of  authority.  To  avoid  the  possible 
inference  that  the  writer  assents  to  that  contention,  he  adds :  First,  that 
since  in  deciding  the  case  in  hand  it  is  unnecessary  to  consider  or  de- 
termine any  question  regarding  the  authority  or  effect  of  the  decision 
in  McCabe  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  186  Fed.  966, 
109  C.  C.  A.  110,  and  since,  as  is  well  said  in  the  concurring  opinion, 
"From  the  earliest  times  in  this  country  and  in  England  it  has  been 
the  rule  that  observations  in  an  opinion  not  called  for  by  the  issues  of 
the  case  are  not  in  judgment  and  are  not  authoritative,"  nothing  that 
may  be  said  about  it  in  this  case  can  have  any  authoritative  or  judi- 
cial effect,  and  hence  its  discussion  seems  futile ;  and,  second,  the  com- 
plaint in  that  case  alleged  that  the  separate  coach  law  of  Oklahoma 
was  unconstitutional  and  that  the  defendant  railway  company  by  virtue 
thereof  was  depriving,  and  threatened  to  continue  to  deprive,  the  com- 
plainants and  other  negroes  of  their  constitutional  rights.  A  demur- 
rer to  the  complaint  had  been  sustained,  and  the  appeal  presented  that 
ruling  for  review.  This  court  sustained  that  ruling  on  the  ground 
that  the  separate  coach  law  was  constitutional,  the  writer  dissenting, 
and  devoted  more  than  nine-tenths  of  the  majority  opinion  to  the  dis- 
cussion of  that  question.  The  question  whether  or  not  this  court  had 
jurisdiction  to  consider  and  decide  that  legal  issue  was  then  squarely 
at  issue  in  that  case,  and  in  the  opinion  of  the  writer  was  then  au- 
thoritatively decided  in  favor  of  the  jurisdiction.  If  it  had  not  been 
so  decided,  the  majority  of  the  court  certainly  would  not  have  devoted 
so  much  of  their  opinion  to  the  discussion  and  decision  of  the  consti- 
tutionality of  that  law.  Moreover,  the  decision  that  the  separate  coach 
law  was  constitutional  was  solid  ground  for  sustaining  the  demurrer, 
and  if  this  court  had  decided  that  the  coach  law  was  constitutional, 
as  it  did,  and  had  then  gone  farther  and  decided  that  even  if  it  was 
unconstitutional  the  complainants  had  not  alleged  such  facts,  as  it 
seems  to  me  they  did,  as  entitled  them  to  question  it,  the  decision  of  the 
former  question  would  have  been,  as  it  seems  to  me  it  is  now,  authori- 
tative and  res  adjudicata.  Where  a  judgment  or  decision  rests  upon 
two  grounds,  either  of  which  is  sufficient  to  sustain  it,  the  ruling  upon 
neither  ground  is  obiter,  but  each  ruling  is  the  authoritative  decision  of 
the  court  and  is  res  adjudicata.  Union  Pacific  Railroad  Co.  v.  Mason 
City  &  Fort  Dodge  R.  Co.,  199  U.  S.  160,  165,  166,  26  Sup.  Ct.  19,  SO 
L.  Ed.  134;  Union  Pacific  R.  Co.  v.  Mason  City  &  Fort  Dodge  R.  Co., 
64  C.  C.  A.  348,  354,  128  Fed.  230,  236,  and  cases  there  cited. 

Affirmed. 

HOOK,  Circuit  Judge  (specially  concurring).  The  railway  compa- 
ny pleaded  in  defense  the  separate  coach  statute  of  Oklahoma  and  in 
brief  and  argument  relied  on  McCabe  v.  RaiJivay,  109  C.  C.  A.  110,  186 
Fed.  966.  It  may  not  be  inappropriate  to  direct  attention  to  some  fea- 
tures of  the  McCabe  case,  in  the  decision  of  which  the  writer  con- 
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curred,  to  the  end  that  it  may  be  made  plain  that  the  constitutionality 
of  the  statute  was  not  involved  in  that  ca3e  and  that,  had  it  been,  the 
discussion  of  the  proviso  of  section  7  (Laws  Okl.  1907-08,  c  15,  art. 
1  [Comp.  Laws  1909,  §  440])  was  unnecessary.  The  McCabe  case 
was  a  suit  by  five  negro  citizens  of  Oklahoma  to  enjoin  certain  rail- 
road companies  in  that  state  from  complying  with  the  statute.  It  was 
begun  before  the  statute  took  effect.  An  amended  bill  was  filed  a  few 
days  afterwards.  The  trial  court  sustained  a  demurrer  to  the  amended 
bill,  the  plaintiflFs  stood  on  their  pleading  and  came  here  by  appeal. 
In  their  amended  bill  the  plaintiffs  disclosed  no  interest  whatever  in 
the  prospective  eflfect  or  operation  of  the  separate  coach  statute  ex- 
cept as  they  were  members  of  the  African  race  and  lived  in  Oklahoma. 
It  was  not  claimed  that  any  personal  right  had  as  yet  been  in  fact 
violated.  It  was  not  even  alleged  that  the  plaintiffs  had  ever  traveled 
or  definitely  expected  to  travel  on  defendants'  railroads.  The  nearest 
approach  to  that  was  in  the  averment: 

''That  the  acts  and  conduct  of  the  defendants  and  each  of  them  are  being 
done  under  the  provision  of  the  state  (statute)  of  Oklahoma  above  set  out  and 
will  be  continuous  and  will  work  great  hardship  upon  your  orators  and  all 
persons  of  the  negro  race  desiring  to  travel  on  railroads  in  the  State  of  Okla- 
homa." 

And  in  order  to  show  a  ground  of  jurisdiction  in  equity,  which  was 
indispensable  to  the  maintenance  of  the  suit,  the  averment  continued : 

"And  unless  restrained  and  enjoined  by  your  honors  from  carrying  out 
the  intended  injury,  a  multiplicity  of  suits  will  ensue;  there  being  at  least 
50,000  persons  of  the  negro  race  in  the  state  of  Oklahoma  who  will  be  Injured 
and  deprived  of  their  dvil  rights  unless  so  restrained  by  this  honorable  court." 

This  was  the  only  averment  to  invoke  the  equitable  jurisdiction  of 
the  court.  The  trial  court  gave  no  opinion  showing  the  grounds  for  its 
action,  but  it  is  manifest  from  long-settled  principles  of  law  and  pro- 
cedure that  the  dismissal  of  the  suit  by  that  court  and  also  the  affirm- 
ance of  its  action  by  this  court  were  imperative  for  reasons  not  reach- 
ing or  touching  in  any  degree  the  constitutionality  of  the  legislation. 

But  suppose  the  above  obstacles,  which  would  seem  insuperable,  had 
not  been  in  the  way,  and  it  became  necessary  to  consider  the  proviso  of 
section  7  of  the  Oklahoma  statute  that : 

'^Nothing  herein  contained  shall  be  construed  to  prevent  railway  companies 
in  this  state  from  hauling  sleeping  cars,  dining  or  chair  cars  attached  to  their 
trains  to  be  used  exclusively  by  ^ther  white  or  negro  passengers,  separately 
but  not  Jointly." 

Clearly  there  is  nothing  on  the  face  of  this  provision  that  affirmative- 
ly commands  a  violation  of  anybody's  constitutional  rights.  Violations 
could  only  arise  from  the  future  conduct  of  the  railroad  companies  in 
particular  cases,  not  from  the  letter  of  this  provision.  But  even  were 
the  letter  of  the  provision  ambiguous  and  fairly  susceptible  of  two  con- 
structions, one  making  the  statute  valid,  the  other  making  it  unconsti- 
tutional, a  court  would  adopt  the  former  when  a  specific  case  arose  re- 
quiring it  to  decide  the  question  (United  States  v.  Delaware  &  Hudson 
Co.,  213  U.  S.  366,  29  Sup.  Ct.  527,  53  L.  Ed.  836),  but  it  would  not  in- 
dulge in  prevision  or  conjecture.  It  may  be  convenient  at  times  to  test 
out  beforehand  what  a  law  or  some  Qart  of  it  means  and  what  may 
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or  may  not  be  done  under  it ;  but  cases  brought  for  that  purpose  are 
moot  cases,  and  courts  are  not  authorized  to  decide  them. 

From  the  earliest  times  in  this  country  and  in  England  it  has  been 
the  rule  that  observations  in  an  opinion  not  called  for  by  the  issues  of 
the  case  are  not  in  judgment  and  are  not  authoritative.  It  has  its 
foundations  in  the  necessary  limitations  of  the  judicial  power  which 
deny  legislative  functions  and  forbid  decision  upon  cases  or  conditions 
not  in  court,  and  also  in  the  limitations  of  the  human  mind  which  per- 
ceives less  distinctly  and  less  accurately  those  things  that  lie  outside  the 
path  of  a  cause  but  are  regarded  as  analogies,  ar^^uments,  or  illustra- 
tions pointing  the  way  to  the  end.  It  is  a  rule  of  justice  and  necessity 
and  is  of  constant  application  in  the  courts  and  among  the  judges  of 
a  court  not  only  to  the  opinions  of  other  tribunals  and  judges  but  also 
to  their  own.  As  was  said  years  ago  in  Lucas  v.  Commissioners,  44 
Ind.  525,  541 : 

'*The  members  of  a  court  often  agree  in  a  decision,  but  differ  decidedly  as 
to  the  reasons  or  principles  by  which  their  minds  have  been  led  to  a  common 
conclusion.  It  is  therefore  the  conclusion  only,  and  not  the  process  by  which 
it  has  been  reached,  which  is  the  decision  of  the  court,  and  which  has  th« 
force  of  precedent  in  other  cases." 

In  the  trial  of  the  case  at  bar  in  the  court  below  the  opinion  in  the 
McCabe  case  was  relied  on  as  controlling  authority.  As  one  of  the 
judges  who  sat  in  the  McCabe  case,  I  have  deemed  it  my  duty  to  those 
who  may  feel  bound  by  expressions  in  the  opinions  of  this  court  to  state 
clearly  and  accurately  the  real  status  of  that  litigation.  Having  done 
so,  the  responsibility  in  the  future  must  rest  with  those  who  continue 
to  regard  the  views  expressed  as  judicially  authoritative  or  res  a<lju- 
dicata. 

NOTE  I 
Bnties  and  Liabilities  of  Sleeping  Car  Companies. 

[a]  (U.  S.  1909)  Plaintiff  after  purchasing  a  seat  in  defendant's  parlor  car, 
ordered  a  meal  and  later  objected  that  he  was  not  being  served  in. his  turn. 
The  porter  poUtely  informed  him  that  ladies'  orders  were  served  first,  where- 
upon plaintiff  started  to  the  platform  of  the  car  to  complain  to  the  con- 
ductor, and  in  doing  so  called  the  porter  a  "black  bastard,"  whereupon  the 
porter  assaulted  him.  Held,  that  plaintiff  provoked  the  assault,  and  that  the 
parlor  car  company  was  therefore  not  responsible  therefor,  under  the  rule 
that  parlor  car  companies  are  only  bound  to  provide  competent  and  careful 
servants,  and  are  liable  for  assaults  or  violence  of  the  servants  only  when  not 
provoked  by  the  wrongful  conduct  of  the  passenger.— -Rohrback  v.  Pullman's 
Palace  Car  Co.,  166  Fed.  797. 

[b]  (U.  S.  1909)  Evidence  In  an  action  by  a  passenger  against  a  sleeping  car 
company  to  recover  for  his  wrongful  arrest  held  to  warrant  the  submission  to 
the  Jury  of  the  question  whether  the  arrest,  which  was  admittedly  wrongful 
was  at  the  instance  of  the  conductor  in  defendant's  employ.— Pullman  CJo  v 
Hunt,  166  Fed.  8a3,  92  C.  C.  A.  617.  «"  vai.  v. 

[c]  (U.  S.  1909)  Plaintiff,  a  sleeping  car  passenger,  during  the  night  went 
to  the  ladies*  dressing  room,  and,  seeing  the  porter  there,  closed  the  door 
and  placing  her  hand,  as  she  thought,  on  the  side  of  the  passageway,  started 
back  to  her  berth.  The  porter  opened  the  door,  came  out,  and  closed  it  after 
Wm,  when  he  discovered  that  plaintiff's  fingers  in  some  manner  had  been 
caught  in  the  jamb.    Held  that,  in  the  absence  of  proof  that  the  porter  had 

1  Supplemental  to  notes  to  Duval  v.  Pullman  Palace  Car  Co.,  10  O  C  A 
335;  Edmunson  v.  Pullman  Palace  Car  Co.,  34  C.  O.  A.  386;  Bacon  v.  Pull- 
man Co.,  89  C.  C.  A.  10. 
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any  knowledge  that  plalntiff*s  band  was  in  a  dangerous  position  when  he 
closed  the  door,  there  was  no  negligence. — ^Wilklns  v.  Pullman  Co.,  166  F.  1004. 

[d]  (U.  S.  1911)  Since  violence  is  often  a  concomitant  of  sneak  thieving  or 
robbery  of  a  sleeping  victim,  a  sleeping  car  company  bound  to  keep  watch  over 
its  passengers  to  prevent  robbery  was  bound  to  take  notice  of  the  fact  that 
violence  was  liable  to  accompany  the  robbery  of  passengers  while  asleep,  and 
hence  the  company  was  liable  for  personal  injuries  to  a  passenger  caused  by 
a  robber  inflicting  a  blow  on  him  while  he  was  asleep  in  order  to  effect  the 
robbery,  all  of  which  was  due  to  the  sleeping  car  company's  negligence  in 
failing  to  keep  a  sufficient  watch. — Hill  v.  Pullman  Co.,  188  Fed.  497. 

[e]  (Ala.)  A  sleeping  car  company  is  bound  to  see  that  its  servants  treat 
passengers  with  due  consideration  and  do  not  subject  them  to  insult — Pull- 
man Co.  V.  Riley,  59  South.  761. 

[f]  (Colo.  1910)  Where  a  blind  passenger  asked  a  Pullman  porter,  telling 
him  that  he  was  blind,  to  assist  him  into  a  sleeping  car,  and  the  porter  took 
hold  of  his  arms  and  put  him  on  the  steps,  plaintiff  was  not  negligent  in 
feeling  his  way  along  the  car  up  the  steps  until  he  reached  what  he  thought 
was  a  door  but  which  was  in  fact  the  open  space  on  the  other  side  of  the 
car,  whereby  he  fell  and  was  injured,  since  he  was  entitled  to  conclude  that 
the  porter,  knowing  of  his  infirmity,  would  watch  him  and  guide  his  move- 
ments.—Denver  &  R.  G.  R.  Co.  V.  Derry,  108  Pac.  172,  47  Colo.  584. 

[g]  (Tex.  1909)  A  sleeping  car  company  owes  a  passenger  the  duty  to  safely 
discharge  her  at  her  destination. — Pullman  Co.  v.  Hoyle,  115  S.  W.  315. 

[h]  (Wash.)  The  duty  of  a  railroad  company,  operating  a  train  as  a  car- 
rier of  passengers,  to  exercise  the  highest  degree  of  care  for  the  safety  of  its 
passengers,  rests  primarily  on  it,  and  it  cannot  avoid  liability  for  any  neg- 
ligence by  any  private  contract  with  the  Pullman  Company. — Valentine  v. 
Northern  Pac.  Ry.  Co.,  126  Pac.  99. 

[11  (Wyo.)  Evidence  that  a  sleeping  car  conductor  agreed  to  telegraph  for 
an  ambulance  and  to  plaintiff's  friends  to  meet  her  at  destination  showed  that 
he  was  her  agent  for  that  purpose  and  did  not  therein  represent  his  employer. 
—Pullman  Co.  v.  Finley,  125  Pac.  380. 


(211  Fed.  333) 

In  re  SOLOWAY  &  KATZ  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  13,  1914.) 

No.  83. 

1.  Bankruptcy  (§  384*)— <3LAnc8 — Review  op  Referee's  Proceedings — Dis- 

cretion. 

Where  a  claimant  in  bankruptcy  was  denied  a  hearing  before  the  ref- 
eree, as  special  master,  because  the  specifications  of  his  claim  were  not 
filed  with  the  referee  within  10  days  after  January  2d,  though  they  were 
left  with  a  clerk  in  the  referee's  office  other  than  the  clerk  designated  as 
the  person  upon  whom  service  could  be  made  on  Saturday,  January  11th, 
and  were  received  by  the  referee  on  the  Monday  following,  and  because 
they  were  not  served  on  the  attorney  for  the  bankrupts  within  10  days 
after  the  return  day,  as  required  by  a  rule  of  the  District  Court,  though 
served  3  days  later,  it  was  within  the  discretion  of  the  District  Court  to 
refuse  to  confirm  the  referee's  recommendation  that  a  composition  offered 
be  accepted,  and  to  remand  the  matter  to  the  referee,  in  order  that  such 
claimant  might  have  its  day  in  court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  590-592; 
Dec.  Dig.  f  384.* 

Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
0.  C.  A.  9.] 

2.  Bankruptcy  (§  342%*) — Claims — Specifioaiions — Amendment. 

It  was  within  the  discretion  of  the  District  Judge  to  permit  a  claim- 
ant in  bankruptcy  to  amend  the  specifications  of  its  claim,  after  a  recom- 

*For  other  cases  see  same  topic  t  8  ntjmbkr  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rop'r  Indexes 
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mendatlon  by  the  referee  that  a  composition  be  accepted,  wbere  the  ref- 
eree disallowed  such  amendments  because  of  a  doubt  as  to  his  power. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  530;    Dec. 
Dig.  S  342%.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

Proceedings  in  the  matter  of  Soloway  &  Katz  and  others,  bank- 
rupts. From  an  order  refusing  to  confirm  the  recommendation  of 
the  referee,  as  special  master,  that  a  composition  offered  by  the  bank- 
rupts be  accepted,  and  directing  that  the  matter  be  remanded  to  the 
referee,  for  the  purpose  of  permitting  the  Bay  State  Milling  Com- 
pany, one  of  the  objecting  creditors,  to  amend  its  proof  of  claim, 
and  permitting  the  Star  &  Crescent  Milling  Company,  another  ob- 
jecting creditor,  to  amend  its  specification,  the  bankrupts  appeal.  Af- 
firmed. 

See,  also,  195  Fed.  100. 

De  Forest  &  Klein,  of  Bridgeport,  Conn.,  for  appellants. 

Benedict  M.  Holden,  of  New  York  City,  for  appellee  Bay  State 
Milling  Company. 

Harry  M.  Burke,  of  Hartford,  Conn.,  for  appellee  Star  &  Crescent 
Milling  Company. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  [1,2]  The  two  objecting  creditors  have 
never  had  their  day  in  court.  The  specifications  of  the  Bay  State 
Milling  Company  were  not  considered  by  the  referee  because  he  did 
not  regard  the  filing  and  service  thereof  as  regular.  The  amendments 
proposed  by  the  Star  and  Crescent  Company  were  disallowed  for  the 
reason  as  stated  by  the  referee : 

'That  a  very  large  majority  of  the  claims  were  opposed  to  aUowing  an 
amendment,  and  I  consider  it  as  very  questionable  whether  I  have  any  right 
to  aUow  an  amendment,  either  as  referee  or  as  special  master." 

It  is  entirely  possible  that  the  proposed  composition  is  for  the  best 
mterests  of  the  creditors  and  that  the  opposition  of  the  two  creditors 
named  is  captious  and,  perhaps,  vexatious.  Nevertheless,  we  think 
they  are  entitled  to  be  heard.  The  objection  that  the  specifications  of 
the  Bay  State  Company  were  not  filed  with  the  referee  within  ten 
days  after  January  2d,  because  they  were  left  with  a  clerk  in  his 
office  on  January  11th,  after  the  referee  had  gone  out,  the  said  clerk 
not  being  the  clerk  designated  by  the  referee  as  the  person  upon  whom 
service  could  be  made,  seems  to  us  unnecessarily  harsh,  especially  so 
as  the  12th  of  January  was  Sunday  and  the  referee  received  the  spec- 
ifications on  the  Monday  following.  Furthermore  the  specifications 
were  not  served  upon  the  attorney  for  the  bankrupts  within  ten  days 
after  the  return  day,  as  required  by  rule  9  of  the  District  Court  of 
Connecticut,  but  three  days  later.  It  was,  however,  within  the  dis- 
cretion of  the  EHstrict  Court  to  relieve  the  creditor  from  the  require- 
ments of  its  own  rule. 

*For  oUier  cases  see  same  topic  &  8  ntimbbr  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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The  action  of  the  District  Judge  was  intended  to  give  the  objecting 
creditors  an  opportunity  to  be  heard  on  the  merits.  It  was  surely 
within  his  discretion  to  do  this.  He  has  made  no  definitive  decision 
as  to  the  legality  or  propriety  of  the  composition,  but  has  simply  ren- 
dered it  possible  for  the  objecting  creditors  to  state  their  case  upon 
the  merits  to  the  referee  and,  if  his  decision  be  adverse,  to  review  it 
upon  a  record  which  fully  states  the  facts. 

The  order  is  affirmed. 


(211  Fed.  335) 

DRENNEN  v.  HEARD  et  aL 

HEARD  et  aL  v.  DRENNEN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  10,  1914.) 

No.  2657. 

1.  Equity  (J  65*)— Obtaining  Advantage  from  Own  Wbonq. 

Where,  under  a  will,  a  certain  legatee  forfeited  her  interest  as  legatee 
by  taking  legal  steps  to  set  the  will  aside,  one  who  encouraged  and  ap- 
proved such  legatee's  contest  of  the  will,  if  she  did  not  directly  advise  it, 
would  not  be  given  relief  in  equity  based  entirely  on  such  legatee's  for- 
feiture of  her  interest 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  185-1*^7:  n.r 
Dig.  I  65.*] 

2.  Evidence  (§  589*) — Construction  of  Testimony  of  Party. 

The  testimony  of  plaintiff  as  a  witness  in  her  own  behalf  should  be 
construed  most  strongly  against  her. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Ont  Dig.  |  2438 ;  Dec.  Dig. 
S  589.*J 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Georgia ;  Wm.  T.  Newman,  Judge. 

Suit  by  Miriam  Drennen  against  Frank  A.  Heard  and  another,  exec- 
utors of  W.  L.  Tillman,  deceased.  From  the  decree  (198  Fed.  414), 
plaintiff  appeals,  and  defendants  file  cross-appeal.    Affirmed. 

William  A.  Wimbish,  of  Atlanta,  Ga.,  and  T.  T.  Miller,  of  Columbus, 
Ga.  (Wimbish  &  Ellis,  of  Atlanta,  Ga.,  on  the  brief),  for  appellant  and 
cross-appellee. 

A.  W.  Cozart,  T.  Leslie  Bowden,  and  H.  C.  McCutchen,  all  of  Col- 
umbus, Ga.,  and  Spencer  R.  Atkinson,  of  Atlanta,  Ga.,  for  appellees 
and  cross-appellants. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

SHELBY,  Circuit  Judge.  We  have  concluded  that  the  decree  in 
this  case  is  right,  and  that  it  should  be  affirmed,  both  on  the  appeal  and 
the  cross-appeal. 

[1]  The  only  claim  made  by  the  bill  which  we  deem  it  necessary  to 
notice  is  that  Mrs.  Hattie  Tillman  lost  her  interest  under  her  husband's 
will  by  taking  unsuccessful  steps  to  set  the  will  aside. 

*For  other  cc^es  see  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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Conceding,  but  not  deciding,  that  appellant's  contention  is  well  found- 
ed, that  the  caveat  filed  by  Mrs.  Hattie  Tillman  against  the  admission 
to  record  of  the  will,  although  it  was  withdrawn  by  consent,  constituted 
"legal  steps  to  set  aside"  the  will,  within  the  meaning  of  the  fourteenth 
item,  we  are  of  the  opinion  that  there  are  facts  in  the  record  which 
would  sustain  the  decree  notwithstanding  such  concession. 

[2]  It  appears  to  us  that  the  appellant— the  plaintiff  below — advised 
and  encouraged  Mrs.  Hattie  Tillman  to  contest  the  will.  Construing 
the  plaintiff's  evidence,  as  given  as  a  witness  for  herself,  most  strong- 
ly against  her,  as  it  should  be  construed  (Clark  Thread  Co.  v.  Willi- 
mantic  Linen  Co.,  140  U.  S.  481,  488,  11  Sup.  Ct.  846,  35  L.  Ed.  521), 
it  seems  that  she  admitted,  rather  than  denied,  that  the  contest  had  her 
sanction  and  approval,  if  not  her  active  encouragement.  While  she 
denies  that  she  ever  "directly  advised"  Mrs.  Tilhnan  to  contest  the 
will,  we  cannot  avoid  the  conclusion,  from  her  deposition,  that  the 
contest  was  encouraged  and  approved  by  her.  The  testimony  of  Mrs. 
W.  B.  Butt,  R.  E.  Clements,  and  Mrs.  Hattie  Tillman,  while  in  some 
parts  denying  the  fact,  tends,  we  think,  strongly  to  show  that  the  plain- 
tiff encouraged  and  -approved  the  contest.  Having  instigated  and  en- 
couraged the  contest — ^a  step  that,  according  to  her  contention,  revokes 
the  bequests  to  Mrs.  Hattie  Tillman — she  cannot  come  into  court  and 
reap  benefits  from  the  fact  of  such  contest.  If  she  advised  or  encour- 
aged Mrs.  Hattie  Tillman  to  take  steps  in  the  unsuccessful  contest  of 
the  will  that  would  cause  the  revocation  of  bequests  to  Mrs.  Tilhnan, 
she  should  not  be  permitted  in  equity  to  profit  by  her  advice.  In  this 
aspect  of  the  case,  the  right  of  the  plaintiflf  to  relief  is  based  entirely 
on  the  averment  that  Mrs.  Tillman  forfeited  her  interest  as  legatee  by 
an  alleged  wrongful  violation  of  the  terms  of  the  will  in  taking  steps  to 
set  it  aside.  We  are  of  the  opinion  that  the  plaintiff  cannot  tS  permit- 
ted in  equity  to  profit  by  such  contest,  when  it  appears  that  she  sanc- 
tioned, approved  or  advised  it  1  Pomeroy's  Eq.  Jur.  (3d  Ed.)  §§ 
397-404. 

So  we  conclude  that,  if  appellant's  chief  contention  is  well  founded — 
that  there  was  such  a  contest  as  constituted  "legal  steps"  and  a  for- 
feiture under  the  will — ^the  plaintiff  cannot  reap  any  benefit  from  it. 

Decree  affirmed. 


C-ll  Fed.  336) 

LOWER  COAST  TRANSP.  CfO.  v.  GULF  REFINING  CO.  OF  LOUISIANA.! 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  8,  1914.) 

No.  2471. 

Mabitike  Liens  (§  25*)— Lien  roB  Supplies  Fubnished. 

Under  Act  June  23,  1910,  c.  373,  36  Stat  604  (U.  S.  Comp.  St  Snpp. 
1911,  p.  1192),  one  furnishing  fuel  to  a  vessel  in  a  foreign  port,  under  con- 
tract with  a  corporation  operating  the  vessel  on  joint  account  of  itself  and 
the  owner,  is  entitled  to  a  maritime  lien  therefor,  and  it  is  immaterial  that 
the  bills  were  not  made  out  to  the  vessel. 

[Ed.  Note.— For  other  cases,  see  Maritime  Liens,  Cent  Dig.  §§  20,  31-36 ; 
Dec.  Dig.  S  25.*] 

•For  other  ci>£e8  see  tame  topic  A  9  numbxb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indextfa 
t  Rehearing  denied  March  3.  1914. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Intervening  libel  by  the  Gulf  Refining  Company  of  Louisiana  against 
the  Lower  Coast  Transportation  Company,  as  owner  of  the  vessel 
Grover  Cleveland.  Decree  for  intervener,  and  respondent  appeals. 
Affirmed. 

John  D.  Grace,  of  New  Orleans,  La.,  for  appellant. 
J.  L.  Warren  Woodville  and  John  A.  Woodville,  both  of  New  Or- 
leans, La.,  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BURNS,  Dis- 
trict Judge. 

PER  CURIAM.  The  case  shows  that  the  Grover  Cleveland  was 
owned  by  the  Lower  Coast  Transportation  Company,  a  corporation  cre- 
ated under  the  laws  of  Mississippi  and  domiciled  at  Bay  St.  Louis  in 
that  state,  and  that  that  corporation  entered  into  a  combination  or 
partnership  with  the  owners  of  the  El  Rito,  by  which  the  two  vessels, 
the  Grover  Cleveland  and  El  Rito,  were  to  be  operated  by  a  corpora- 
tion known  as  the  Lower  Coast  Merchants'  &  Growers'  Transporta- 
tion Company,  the  earnings  to  be  divided  between  the  three  corpora- 
tions ;  and  under  this  arrangement  the  Grover  Cleveland  was  turned 
over  to  and  was  operated  by  the  Lower  Coast  Merchants'  &  Growers' 
Transportation  Company,  which  company  contracted  with  the  Gulf 
Refining  Company  of  Louisiana  for  necessary  fuel  oil  to  operate  the 
Grover  Cleveland,  and  the  oil  furnished  under  this  contract  is  the  basis 
of  the  intervening  libel  of  the  Gulf  Refining  Company. 

The  District  Court  found  that  the  Gulf  Refining  Company  had  a 
lien  on  the  Grover  Cleveland  for  the  fuel  thus  furnished ;  and  in  this 
we  concur.  The  fact  that  bills  were  made  out  to  other  parties  con- 
nected with  the  management  of  the  boat  does  not  destroy  the  maritime 
lien  for  supplies  furnished  in  a  foreign  port  And  see  chapter  373, 
36  Stat.  604. 

Affirmed. 


(211  Fed.  337) 

COMMERCIAL  NAT.  BANK  OF  NEW  ORLEANS  v.  HILLER. 
SAME  v.  CANALr-LOUISTANA  BANK  &  TRUST  CO.  et  aL 

In  re  DREUIL  &  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  23,  1914.) 

Nos.  2517  and  2525. 

Bankbtjptct  (5  155*) — Property — Rights  op  Third  Persons. 

It  was  tlie  duty  of  the  bankruptcy  court  to  turn  over  property  in  the  pos- 
session of  the  bankrupt  to  a  lawful  pledgee  thereof. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  155.*] 

Appeal  from  and  Petition  to  Revise  Proceedings  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Louisiana; 
Rufus  E.  Foster,  Judge. 

Bankruptcy  proceeding  against  Dreuil  &  Co.  On  a  petition  by  the 
Canal-Louisiana  Bank  &  Trust  Company,  judgment  was  rendered  in 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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its  favor  (205  Fed.  568),  and  the  Commercial  National  Bank  of  New 
Orleans  appeals  and  petitions  for  a  revision.  Decree  affirmed,  and  pe- 
tition to  revise  denied. 

Edwin  T.  Merrick,  Walter  S.  Lewis,  Philip  Gensler,  Jr.,  and  Ralph 
J.  Schwarz,  all  of  New  Orleans,  La.,  for  petitioner  and  appellant. 

Henry  Mooney,  John  Janvier,  J.  Blanc  Monroe,  and  Monte  M.  Le- 
mann,  all  of  New  Orleans,  La.,  for  respondents  and  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BURNS,  Dis- 
trict Judge. 

PER  CURIAM.  In  these  cases  we  find  no  error  in  the  rulings  and 
opinion  of  the  District  Court.  The  fact  that  the  cotton  in  dispute  was 
found  in  the  possession  of  the  bankrupts  is  controlling.  On  the  claims 
made  therefor  the  duty  of  the  bankruptcy  court  was  to  turn  it  over  to 
the  rightful  possessor,  the  Canal-Louisiana  Bank  &  Trust  Company, 
the  only  lawful  pledgee  of  the  same.  If  the  cotton  or  the  warehouse 
receipts  even  had  been  retained  by  the  Commercial  National  Bank,  a 
different  case  might  have  been  presented. 

The  petition  to  revise  is  denied.  The  decree  appealed  from  is  af- 
finned. 


(211  Fed.  338) 

BRONK  V.  CHARLES  H.  SCOTT  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1914.) 

No.  2026. 

1.  Patents  (f  310* )— Infringement — Motion  fob  Decbee  on  Facts. 

Where  complainant,  by  answer  to  interrogatories  in  a  suit  for  a  patent 
infiiugement,  admitted  in  effect  that  the  infringement  complained  of  con- 
sisted solely  in  defendant's  manufacture  and  sale  of  certain  protectors 
which  were  identilled  and  described  in  the  interrogatories,  a  motion  by 
defendant  for  a  decree  on  the  facts  should  be  determined  by  the  principles 
applicable  to  a  demurrer  to  the  bill. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §}  507-540;  Dec. 
Dig.  f  310.*] 

2.  Equity  (§  363*) — Bill — Dismissal — Judicial  Knowledge. 

Where  a  bill  by  its  own  averment  states  a  prima  facie  case,  it  cannot 
be  dismissed  by  the  chancellor  on  the  ground  that  he  judicially  knows  of 
facts  that  would  support  an  answer,  unless  his  Judicial  knowledge  is  so 
broad  that  he  can  properly  hold  that  no  facts  exist  that  would  tend  to 
controvert  the  supposed  answer  and  support  a  replication  and  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  H  762-766,  768;  Dec. 
Dig.  i  363.*] 

3.  Patents  (§  328*) — Infbingement — Sanitabt  Pbotectob. 

Patent  No.  899,196,  granted  September  2,  1908,  for  a  sanitary  protector, 
includes  as  an  indispensable  characteristic  a  spheroidal  form  of  the  yoke 
portion,  and  hence  was  not  infringed  by  the  manufacture  and  sale  of  pro- 
tectors in  which  all  the  parts  had  plane  surfaces. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  George  A.  Carpenter, 
Judge. 

•For  other  cases  see  same  topic  6  8  mumbkb  in  Dec.  &  Am.  Di.'^R.  1S07  to  date,  &  Rep'r  Indexos 
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Action  by  Alice  M.  Aiken  Bronk  against  the  Charles  H.  Scott  Com- 
pany.   Judgment  for  defendant,  and  complainant  appeals.    Affirmed. 

This  is  an  appeal  from  a  decree  dismissing  for  want  of  equity  appellant's 
bill  charging  appellee  with  having  infringed  patent  No.  899,196,  September  2, 
1908,  issued  to  appellant  for  a  sanitary  protector. 

Ilgure  3  of  the  drawings  is  as  follows : 

In  the  specification  the  construction 
of  the  patented  article  is  described  in 
these  words :  **In  order  to  give  the  pro- 
tector the  proper  shape  or  configuration 
to  conform  to  the  general  contour  of  the 
body  of  the  wearer  as  shown  most  clear- 
ly in  figure  3,  and  also  provide  for  a 
circulation  of  air  below  the  waist  line 
(the  shield  being  of  impermeable  mate- 
rial) the  shield  portion  is  cut  away  at 
its  top  to  provide  for  the  yoke  portion 
2,  of  suitable  permeable  material,  and 
secured  thereto  by  means  of  the  hori- 
zontally-extending seam  4 ;  and  the  yoke 
portion  2  is  given  the  proper  form  or 
contour  by  having  its  upper  portion  con- 
tracted and  folded  into  downwardly 
and  laterally-extending  tapering  plaits 
or  folds  5,  on  each  side  of  a  median 
seam  6,  the  folds  being  on  the  inner  or 
under  side  of  the  yoke  portion,  as  shown 
most  clearly  in  figure  3  of  the  drawings." 

The  only  claim  of  the  patent  is  as  follows : 

"A  protector,  comprising  a  permeable  yoke  portion  provided  with  a  median 
seam  and  having  its  upper  portion  contracted  and  folded  into  downwardly 
and  laterally-extending  tapering  plaits  or  folds  on  each  side  of  said  median 
line,  and  an  impermeable  portion  comprising  a  single  ply  of  material  depend- 
ing from  said  yoke  portion,  said  yoke  portion  being  provided  about  its  upper 
edges  with  a  waistband  and  said  shield  portion  being  provided  with  attach- 
ing-tabs  near  the  depending  end  thereof." 

Appellee  in  its  answer  charged  that  appellant  during  the  prosecution  of 
her  application  had  sought  to  obviate  objections  by  making  amendments  which 
limited  the  claim  of  the  patent  to  the  exact  details  described  and  shown,  and 
that  in  view  of  the  state  of  the  prior  art,  as  disclosed  by  numerous  patents 
which  were  named,  no  invention  was  required  to  devise  the  article  patented. 
The  answer  then  proceeded  to  say  that  appellee  had  done  nothing  which  could 
be  claimed  to  be  an  infringement  of  the  patent  except  to  manufacture  and  sell 
certain  protectors,  specimens  of  which  were  filed  with  and  made  a  part  of  the 
answer.  Thereupon  appellee,  under  equity  rule  58,  filed  interrogatories  to  be 
answered  by  appellant,  inquiring  whether  appellant's  charge  of  infringement 
was  based  on  any  other  or  different  acts  of  appellee  than  the  manufacture  and 
sale  of  the  protectors  described  and  exhibited  in  the  answer.  And  appellant 
answered  the  interrogatories  by  saying  that  she  had  no  other  basis  for  her 
charge  of  infringement. 

The  permeable  yoke  portion  of  appellee's  protectors  is  cut  from  a  flat  piece 
of  material  and  has  no  plaits  or  folds  whatever  by  which  the  yoke  portion  is 
made  to  depart  from  a  plane  surface  and  to  conform  to  the  contour  of  the 
wearer's  body. 

Appellee  moved  that  the  bill  be  dismissed  on  the  ground  that  appellant's  an- 
swers to  the  interrogatories  disclosed  that  there  was  no  infringement  of  the 
patent,  and  on  the  additional  groimd  that  in  view  of  the  file  wrapper  and  prior 
patents,  certified  copies  of  which  were  filed  with  the  motion,  the  patent  was 
void  for  lack  of  invention.  This  motion  was  sustained  and  the  bill  was  dis- 
missed for  want  of  equity. 
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Appellee  has  tendered  to  this  court  a  certified  copy  of  the  file-wrapper  and 
contents,  and  has  attached  to  its  brief  copies  of  numerous  patents  of  the  prior 
art  which  were  named  in  its  answer. 

Minor  G.  Norton,  of  Cleveland,  Ohio,  and  N.  J.  Shupe,  of  Chicago, 
111.,  for  appellant. 

Philip  C.  Dyrenforth  and  Russell  Wiles,  both  of  Chicago,  111.,  for 
appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  If  the 
decree  cannot  be  sustained  by  an  application  of  the  law  to  the  facts  ad- 
mitted by  appellant  in  her  bill  and  in  her  answers  to  appellee's  inter- 
rogatories, the  cause  must  be  remanded  for  trial  in  due  course.  Un- 
doubtedly the  purpose  of  authorizing  interrogatories  was  to  enable  the 
court  to  make  a  summary  disposition  of  a  cause  by  applying  the  law 
to  an  admitted  state  of  facts;  but,  when  the  facts  are  not  admitted^ 
neither  that  rule  nor  any  other  warrants  a  summary  disposition  on 
affidavits  or  other  untested  showings  by  the  party  moving  for  the  sum- 
mary disposition,  in  lieu  of  proofs  duly  taken  with  proper  opportunity 
for  the  adversary  to  cross-examine.  We  therefore  disregard  the  file- 
wrapper  and  the  patents  tendered  by  appellee,  and  consider  only  those 
facts  which  stood  admitted  by  appellant  upon  the  record  prior  to  ap- 
pellee's motion  for  a  decree  of  dismissal. 

[1,  2]  While  this  motion  for  a  decree  upon  the  facts,  as  admitted 
by  appellant  upon  the  record,  is  not  a  demurrer  to  the  bill,  yet  the  prin- 
ciples that  are  applicable  to  a  demurrer  should  be  applied,  for  the  rea- 
son that  appellant's  answers  to  the  interrogatories  are  the  same  in  ef- 
fect as  if  she  had  charged  in  her  bill  that  appellee's  infringement  con- 
sisted solely  in  the  manufacture  and  sale  of  the  protectors  which  were 
identified  and  described  in  the  interrogatories.  And  the  rule  with  re- 
spect to  a  demurrer  to  a  bill  for  infringement  of  letters  patent  is  well 
settled.  Lange  v.  McGuin,  177  Fed.  219,  101  C.  C.  A.  389;  Krell  Auto 
Grand  Piano  Company  v.  Story  &  Clark  Company  (C.  C.  A.)  207  Fed. 
946.^  If  a  bill,  in  and  by  its  own  averments,  states  a  prima  facie  case, 
that  case  cannot  properly  be  overthrown  by  the  chancellor  merely  on  the 
ground  that  he  judicially  knows  of  facts  that  would  support  an  answer. 
His  judicial  knowledge  must  go  farther  and  be  so  broad  and  all-em- 
bracing that  he  can  properly  hold  that  no  facts  exist  that  would  tend 
to  controvert  the  supposed  answer  and  support  a  replication  and  the 
bill.  This  is  so  because,  if  such  facts  exist,  the  complainant  is  entitled 
to  a  hearing  where  he  can  present  and  argue  the  facts,  and  such  a  hear- 
ing cannot  be  had  on  a  demurrer  to  the  bill. 

[3]  Applying  this  rule  to  the  admitted  facts,  we  have  no  difficulty 
in  sustaining  the  decree.  The  description  of  the  yoke  portion  of  ap- 
pellant's patented  article  shows  tapering  plaits  which  have  the  eflfect 
of  giving  the  surface  of  the  yoke  a  spheroidal  form.  And  the  claim 
makes  this  an  indispensable  characteristic  of  the  yoke  portion.  So  it 
is  immaterial  what,  if  any,  disclaimers  appellant  was  compelled  to  make 
during  the  prosecution  of  her  application  through  the  patent  office,  or 
what  were  the  teachings  and  disclosures  of  the  prior  art.    If  it  were 

» 125  C.  C.  A.  891. 
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admitted  that  appellant  was  the  absolute  pioneer  in  protectors  of  this 
character,  and  was  in  fact  the  first  inventor  of  plane  as  well  as  sphe- 
roidal shapes,  still  it  is  the  province  of  courts  only  to  construe  claims, 
not  to  reconstruct  them.  And  it  would  require  an  entire  reconstruction 
of  the  claim  to  eliminate  what  appellant  has  made  an  essential  element, 
namely,  the  spheroidal  form  of  the  yoke  portion  ;  and  inasmuch  as  ap- 
pellant admits  that  appellee  has  never  made  or  sold  protectors  except 
those  in  which  all  of  the  parts  have  plane  surfaces,  no  testimony  with 
respect  to  the  utility,  novelty  and  commercial  success  of  appellant's  ar- 
ticle, and  no  exposition  of  the  prior  art  by  experts,  could  alter  the  re- 
sult, which  is  noninfringement. 

The  decree  is : 

Affirmed. 


In  re  DONNELLY. 
(211  Fed.  118) 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  17.  1914.) 

No.  2312. 

Bankbuptct  (§  465*) — Dismissal— Stipulations — Termination  of  Conteo- 

VEBSY. 

Pending  an  appeal  from  an  order  adjudging  D.  a  bankrupt,  appoint- 
ing a  receiver  of  his  estate,  and  directing  the  assignee  of  an  insolvent 
banking  company  to  release  to  the  trustee  certain  properties  embraced  in 
preferences  made  by  the  bankrupt  to  the  company,  a  stipulation  was  filed 
that  the  order  be  reversed  and  the  proceedings  dismissed,  showing  that 
there  was  practically  no  unpaid  claim  either  proved  or  provable  against 
the  bankrupt's  estate  which  was  not  represented  in  the  stipulation.  Held, 
that  under  su^h  circumstances  the  appeal  would  be  dismissed  without  re- 
view of  the  merits. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  927;  Dec. 
Dig.  §  465.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  Michael  Donnelly. 
From  an  order  (193  Fed.  755),  adjudging  Michael  Donnelly  a  bank- 
rupt and  appointing  a  receiver  and  directing  the  assignee  of  a  bank- 
ing company  to  release  to  the  trustee  certain  properties  embraced  in 
preferences  found  to  have  been  made  by  the  bankrupt  to  the  company, 
an  appeal  was  taken.    Dismissed  on  stipulation. 

Doyle  &  Lewis,  Ralph  Emery,  and  Kohn,  Northup  &  Morgan,  all 
of  Toledo,  Ohio,  for  appellant. 

Benjamin  F.  James,  of  Bowling  Green,  Ohio,  and  Judson  R.  Linthi- 
cum,  of  Napoleon,  Ohio,  for  appellees. 

J.  A.  Barber  and  G.  W.  Kinney,  both  of  Toledo,  Ohio,  for  Security 
Savings  Bank  &  Trust  Co. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

*For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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PER  CURIAM.  This  is  an  appeal  from  an  order  entered  in  the 
court  below,  March  1,  1912,  adjudging  Michael  Donnelly  a  bankrupt, 
appointing  a  receiver  of  his  estate,  and  directing  the  assignee  of  the 
Citizens'  State  Banking  Company  (pursuant  to  an  offer  made  in  his 
answer  and  intervening  petition)  to  release  to  the  trustee  in  bank- 
ruptcy, when  selected,  the  properties  embraced  in  certain  perferences 
found  to  have  been  made  by  the  bankrupt  to  such  banking  company. 
After  the  appeal  was  perfected  and  briefs  were  filed,  counsel  for  ap- 
pellant proposed  to  file  a  stipulation  that  the  order  of  the  court  below 
should  be  reversed  and  the  bankruptcy  proceedings  dismissed.  This 
was  objected  to  on  the  ground  that  the  stipulation  was  not  signed  by 
counsel  for  all  parties  in  interest.  Thereupon  it  was  ordered  that  the 
parties  present  the  stipulation  to  the  District  Court,  and  their  re- 
spective claims  as  to  what  further  signatures  were  necessary.  Distinct 
questions  were  stated  in  the  order  and  findings  requested  touching  such 
controversy.  Later  the  District  Judge  reported  his  findings,  with  a 
transcript  of  the  testimony  taken  upon  the  subject ;  and  such  findings, 
in  substance,  show  that  the  signatures  to  the  stipulation  fail  to  disclose 
assent  as  respects  two  matters  of  the  estate  of  Matthias  Reiser,  de- 
ceased, and  also  of  certain  creditors  in  small  amounts,  whose  names 
are  given  in  a  list  embodied  in  the  answer  of  the  bankrupt,  but  whose 
claims  were  found  to  have  been  satisfied.  The  Reiser  estate  had 
proved  only  one  claim,  and  the  court  found  that  the  amount  due  had 
been  tendered,  and  the  tender  kept  good  by  deposit  of  the  money  with 
the  clerk  of  the  court,  and,  further,  that  if  computation  should  show 
any  variance  from  the  true  amount  due,  the  difference  would  be  amica- 
bly adjusted.  The  other  matter  relating  to  the  Reiser  estate  concerns 
its  interest  as  a  stockholder  and  creditor  of  the  Citizens'  State  Bank- 
ing Company.  The  assets  of  that  company  seem  to  be  in  the  hands 
of  a  state  insolvency  assignee,  who  is  administering  the  estate  under 
supervision  of  a  state  court.  The  insolvent  bank  is  a  creditor  of  the 
bankrupt,  Donnelly,  and  counsel  for  the  assignee  of  the  bank  have  in 
its  behalf  signed  the  stipulation  in  dispute;  and  it  is,  in  effect,  stated 
in  one  of  the  findings  that  it  is  only  in  the  contingency  of  an  improv- 
ident adjustment  being  made  of  the  claim  of  the  banking  company 
against  the  bankrupt  that  the  Reiser  estate,  or  any  interest  disclosed 
by  its  counsel,  could  "be  prejudiced  by  a  dismissal  of  the  Donnelly 
bankruptcy  proceedings."  It  hardly  need  be  said,  however,  that  this 
court  cannot  indulge  in  a  presumption  that  the  state  court  would  suffer 
such  a  contingency  to  arise.  It  results,  practically,  that  there  is  no 
unpaid  claim,  either  proved  or  provable,  against  the  estate  of  the 
bankrupt  which  is  not  represented  in  the  stipulation.  In  such  circum- 
stances we  do  not  conceive  that  this  court  ought  to  determine  the  ap- 
peal upon  its  merits,  and  perhaps  thereby  subject  the  estate  to  the  costs 
and  delays  of  bankruptcy  proceedings.  It  is  an  established  practice  to 
reverse  a  judgment  or  decree  on  stipulation.  Ney  Mfg.  Co.  v.  Carver 
Bros.  Co.  (no  opinion  filed),  C.  C.  A.  6th  Cir.,  of  date  November  2, 
1909;  Coggeshall  v.  Hartshorne,  154  U.  S.  533,  14  Sup.  Ct.  1198,  15 
L.  Ed.  261 ;  Woodman  Pebbling  Machine  Co.  v.  Guild,  154  U.  S.  597, 
Appx.,  14  Sup.  Ct.  1216,  21  L.  Ed.  743;  Adams  Express  Co.  v.  \'er- 
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vaeke,  229  U.  S.  627,  33  Sup.  Ct.  773,  57  L.  Ed.  1357;  Same  v.  David- 
son &  Son,  229  U.  S.  629,  33  Sup.  Ct.  776,  57  L.  Ed.  1358;  Same  v. 
Wright,  229  U.  S.  629,  33  Sup.  Ct.  776,  57  L.  Ed.  1358;  Same  v.  Solo- 
mon, 231  U.  S.  758,  34  Sup.  Ct.  324,  58  L.  Ed.  — . 

Hence,  without  passing  upon  the  merits  of  the  case,  we  hold  that 
the  order  of  the  court  below  must  be  reversed,  and  the  cause  remanded 
at  the  costs  of  appellant,  with  direction  to  dismiss  the  case. 


(211  Fed.  120) 

THOMPSON  V.  AUTOMATIC  FIRE  PROTECTION  CO. 

(drcuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  81. 

1.  SPECino  Pebfobmancb  (§  71*) — Patents — Contbact  to  Assign. 

A  contract,  whereby  defendant  agreed  to  work  for  complainant  on  In- 
ventions and  to  assign  to  him  any  Invention  or  patentable  Improvements 
he  might  make  during  such  employment,  outside  of  his  regular  working 
hours,  for  which  complainant  agreed  to  pay  him  an  unnamed  compensa- 
tion, was  valid  and  subject  to  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent.  Dig.  1 1204; 
Dec.  Dig.  §  71.*] 

2.  Patents  (§  203*)— Patentable  Inventions — Assignment — ^Notice  to  As- 

signee. 

Where  S.  contracted  to  work  on  certain  Inventions  and  to  assign  any 
Invention  or  patentable  Improvement  that  he  might  secure  during  such 
employment  to  complainant,  and  before  assigning  an  invention  to  defend- 
ants Informed  them  that  complainant  had  forced  him  to  assign  other  pat- 
ents, and  that  he  wanted  to  keep  the  patent  on  the  particular  invention 
away  from  complainant,  though  he  felt  under  some  obligation  to  offer  it 
to  him,  such' Information  constituted  notice  to  defendants  of  complainant's 
rights  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §f  290-294;  Dec 
Dig.  §  203.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Court  East- 
em  District  of  New  York,  which  ordered  the  specific  performance  by  defend- 
ant Shlpman  of  a  contract  between  him  and  the  complainant  under  which 
Shipman  was  to  work  out  certain  Improvements  on  Thompson's  Inventions  in 
automatic  sprinkler  alarm  apparatus  and  to  assign  the  Improven^ents  made  to 
Thompson.  The  Issues  also  Involved  the  determination  of  the  validity  of  cer- 
tain assignments  and  agreements  which  the  defendant  company  had  subse- 
quently secured  from  Shipman.  Xhe  District  Court  held  that  Thompson's 
right  to  receive  an  assignment  of  the  Improvements  and  patent  therefor  was 
superior  to  those  of  defendant  company  which.  It  was  held,  had  sufficient  no- 
tice of  Thompson's  right  to  put  It  on  guard.  The  opinion  of  Judge  Chatfield 
will  be  found  In  197  Fed.  750. 

Griggs,  Baldwin  &  Pierce,  of  New  York  City  (Martin  Conboy,  of 
New  York  City,  of  counsel),  for  appellant. 

Duncan  &  Duncan,  of  New  York  City  (Frederick  S.  Duncan  and 
Harry  L.  Duncan,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

*For  other  ca»e8  see  same  topic  &  3  nuvibsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
facts  will  be  found  set  forth  with  sufficient  fullness  in  Judge  Chat- 
field's  opinion ;  they  need  not  be  repeated  here  at  length. 

[1]  It  is  contended  that  the  contract  is  not  one  which  a  court  of 
equity  should  enforce.  As  testified  to  by  complainant,  and  there  is  no 
contradiction  of  his  testimony,  it  provided  that  Shipman  should  under- 
take to  perfect  inventions  which  Thompson  had  already  started  and 
should  assign  to  the  latter  whatever  he  might  discover  or  invent  along 
the  line  of  fire  protection  devices.  Shipman  was  in  the  employ  of  a 
company  of  which  Thompson  was  president ;  his  work  was  to  be  done 
outside  of  his  riegular  working  hours ;  Thompson  was  to  pay  him  for 
the  time  he  put  on  this  outside  work  and  if  any  invention  proved  valu- 
able was  to  pay  him  such  further  sum  as  might  in  Thompson's  judg- 
ment be  correct  according  to  the  value  of  the  results  of  his  work.  This 
contract  was  perhaps  a  hard  one,  but  we  find  nothing  extraordinary 
about  it,  no  doubt  many  such  contracts  are  made  with  employes.  It 
did  not  as  defendants  contend  mortgage  Shipman's  inventive  genius 
for  all  time ;  he  could  cease  doing  the  extra  work  any  time  he  pleased 
and  thus  terminate  the  contract.  If  before  he  did  so  discontinue,  he 
found  out  anything  patentable,  assisted  thereto  in  a  field  he  had  never 
worked  in,  by  the  disclosures  of  what  Thompson  hacl  already  accom- 
plished, there  seems  to  be  nothing  unconscionable  in  requiring  him  to 
turn  it  over.  If  in  fact  he  was  not  paid  for  his  extra  work,  he  had  a 
good  cause  of  action  for  it.  Evidently  the  reason  Thompson  did  not 
pay  him  for  his  extra  time  was  because  he  (Thompson)  had  some  fair 
ground  for  suspecting  that  Shipman  was  planning  to  get  the  better  of 
him. 

Thompson's  testimony  as  to  the  making  of  the  contract  is  to  some 
extent  corroborated  by  other  witnesses  to  whom  Shipman,  long  be- 
fore any  controversy  arose,  made  explanations  as  to  how  it  happened 
that  he  had  Thompson's  models  and  papers  on  his  own  desk. 

[2]  The  crux  of  the  case  is  whether  defendants  had  notice  of  the 
arrangement  with  Thompson  sufficient  to  put  them  on  inquiry,  before 
they  took  assignment  from  Shipman.  The  evidence  is  not  very  strong, 
but  defendants  themselves  admit  that  Shipman  told  them  Thompson 
had  forced  him  to  assign  other  patents  and  that  he  wanted  to  keep  this 
patent  away  from  Thompson.  Also  that  he  felt  under  some  obliga- 
tion to  offer  it  to  Thompson. 

It  seems  to  us  that  a  business  man  of  reasonable  care  and  prudence 
would,  under  these  circumstances,  before  putting  his  money  into  an 
enterprise,  have  gone  to  Thompson  and  asked  him  if  he  was  making 
any  claim  to  this  invention  of  Shipman  and,  if  he  said  he  was,  would 
have  asked  him  what  was  the  nature  of  his  claim,  so  that  the  inquirer 
might  advise  himself  whether  he  could  safely  purchase. 

We  concur  with  Judge  Chatfield,  who  has  fully  discussed  the  facts. 
The  decree  is  affirmed,  with  costs. 
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(211  Fed.  96) 
AMERICAN  CEREAL  CO.  v.  LONDON  GUARANTEE  &  ACCIDENT  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,    January  6,  1914.) 

No.  2029. 

1.  Insurance  (§  435*) — Liability  Insurance — Liabilities  Covered — "Con- 

tingent Liability." 

Under  a  contract  to  Indemnify  plalntlfT  against  loss  arising  solely  from 
Its  contingent  liability  as  owner  for  Injuries  to  any  person  during  the  con- 
struction of  a  building,  resulting  from  the  negligence  of  any  contractor 
or  subcontractor,  and  containing  an  agreement  that  the  work  was  to  be 
done  by  contract  at  the  risk  of  the  contractor  or  subcontractors  and  that 
assured  had  not  and  would  not  voluntarily  assume  any  liability  for  loss 
on  account  of  injuries  by  reason  of  the  negligence  of  any  contractor  or 
subcontractor,  the  insurer  was  liable  only  for  injuries  for  which  plaintiff 
was  contingently  liable  as  owner,  and  not  for  injuries  for  which  he  was 
directly  liable  as  doer  or  causer  of  the  negligent  act,  since  a  "contingent 
liability"  is  one  depending  upon  an  uncertain  event  (citing  Words  and 
Phrases,  vol.  2,  p.  1501). 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1144 ;  Dec.  Dig. 
S  43o.^] 

2.  Insurance  (§  629*) — Actions — Declaration — Loss  and  Cause  Thereof. 

In  an  action  on  a  contract  indemnifying  the  owner  of  a  building  from 
loss  arising  solely  from  its  contingent  liability  as  owner  for  Injuries 
caused  by  the  negligence  of  any  contractor  or  subcontractor,  a  declara- 
tion, alleging  that  O.  suffered  injuries  by  reason  of  the  construction  of 
such  building  from  which  he  thereafter  died,  and  that  his  administrator 
had  sued  such  owner  and  others  for  damages  for  causing  his  death,  failed 
to  show  that  the  owner  was  "contingently  liable"  for  the  injuries,  since 
they  might  have  been  due  to  the  fault  of  himself  or  of  others  for  whose 
negligence  he  was  not  answerable  as  owner. 

[i:d.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §§  1575-1580,  1584- 
1586,  1592,  1598;   Dec.  Dig.  §  629.'*] 

3.  Insurance  (§  629*) — Actions — Declaration — Loss  and  Cause  Thereof. 

In  an  action  on  a  contract  to  indemnify  plaintiff  against  loss  arising 
from  its  contingent  liability  as  owner  of  a  building  for  Injuries  due  to  the 
negligence  of  any  contractor  or  subcontractor,  a  declaration,  alleging  in- 
juries caused  by  the  construction  of  such  building,  for  which  insured  and 
others  were  sued,  without  showing  that  Insured  was  contingently  liable 
therefor,  and  further  alleging  that  the  Insurer  assumed  the  obligation  to 
defend  the  action  and  conducted  the  defense  until  after  the  trial  thereof 
before  a  jury,  that  after  the  trial  the  insurer  so  carelessly  and  negligently 
conducted  the  defense  as  to  cause  the  defendants  other  than  Insured  to  be 
discharged  and  relieved,  and  that  after  the  trial  the  insurer  abandoned 
the  defense  of  the  action  and  refused  to  defend  it  further,  failed  to  show 
facts  estopping  the  insurer  from  relying  on  its  nonliability  under  the 
policy,  except  for  Injuries  for  which  Insured  was  contingently  liable ;  since, 
if  Insured  and  others  were  directly  liable,  there  being  no  contribution  or 
recovery  over  among  the  joint  tort-feasors,  the  dismissal  of  such  other  de- 
fendants did  not  injure  insured,  and,  It  not  being  alleged  that  a  verdict 
was  returned  or  judgment  entered  against  insured,  it  was  not  a  violent 
supposition  that  the  submission  of  the  case  was  set  aside  and  that  insured 
came  into  charge  of  the  defense  de  novo,  and  hence  it  did  not  appear 
that  it  was  misled  or  injured  by  the  insurer  undertaking  the  defense  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |f  1575-1580, 
1584-1586,  1592,  1598;  Dec.  Dig.  §  629.*] 

*PQr  other  cases  see  same  topic  &  8  nttmbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois ;  Geo.  A.  Carpenter,  Judge. 

Action  by  the  American  Cereal  Company  against  the  London  Guar- 
antee &  Accident  Company.  Judgment  for  defendant  on  demurrer, 
and  plaintiff  brings  error.    Affirmed. 

Jones,  Addington,  Ames  &  Seibold,  of  Chicafo,  111.  (Keenc  H.  Ad- 
dington  and  Walter  Hamilton,  both  of  Chicago,  111.,  of  counsel),  for 
plaintiff  in  error. 

Robert  J.  Folonie,  of  Chicago,  111.  (F.  J.  Canty,  of  Chicago,  111.,  of 
counsel),  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Plaintiff  in  error  filed  a  declaration  in  three 
counts  against  defendant  to  recover  on  an  indemnity  contract.  A  de- 
murrer to  each  count  was  sustained,  plaintiff  declined  to  plead  further, 
and  the  judgment  to  which  this  writ  of  error  is  addressed  was  there- 
upon entered. 

[  1  ]  In  the  third  count  the  contract  is  set  out  in  haec  verba.  For  the 
sum  of  $50  defendant  agreed  to  indemnify  plaintiff  for  one  year 
"against  loss  arising  solely  from  its  contingent  liability  as  general  con- 
tractor or  owner  from  common  law  or  any  statute  for  damages  on  ac- 
count of  bodily  injuries,  fatal  or  nonfatal,  accidentally  suffered  by  any 
person  or  persons  during  the  construction  of  the  building  described  in 
the  schedule  hereinafter  given,  and  resulting  from  the  negligence  of 
any  contractor  or  subcontractor  engaged  in  the  construction  of  said 
building,  subject  to  the  following  special  and  general  agreements,  which 
are  to  be  construed  as  coordinate,  as  conditions." 

The  schedule  showed  that  plaintiff  was  the  owner  of  the  building. 

Special  agreement  B  reads : 

"If  the  assured  Is  the  owner  of  the  building  mentioned  In  the  schedule,  it 
is  agreed  that  all  the  work  of  constructing  the  same  Is  tp  be  done  by  contract 
at  the  risk  of  the  contractor  or  subcontractors  and  that  the  assured  has  not 
and  will  not  by  contract  or  otherwise  voluntarily  assume  any  liability  for  loss 
on  account  of  bodily  injuries  suffered  by  any  person  or  persons  by  reason  of 
the  negligence  of  any  contractor  or  subcontractor.'* 

General  agreement  2  is  as  follows : 

"If  thereafter  any  suit  is  brought  against  the  assured  to  enforce  a  claim 
for  damages  on  account  of  an  accident  covered  by  this  policy,  the  assured  shall 
Immediately  forward  to  the  head  office  of  the  company  for  the  United  States 
of  America  every  summons  or  other  process  as  soon  as  the  same  shall  have 
been  served  on  him,  and  the  company  will  at  Its  own  cost  defend  against  such 
proceedings  In  the  name  and  on  behalf  of  the  assured,  or  settle  the  same,  un- 
less It  shall  elect  to  pay  to  the  assured  the  Indemnity  provided  for  in  clause  A 
of  the  special  agreements  as  limited  therein." 

From  the  explicit  terms  of  this  contract  it  is  clear  that  there  could 
be  no  obligation  on  the  part  of  defendant  to  indemnify  plaintiff  unless 
during  the  construction  of  the  building  by  an  independent  contractor 
some  one  accidentally  suffered  bodily  injury  through  the  negligence  of 
the  contractor  or  a  subcontractor,  for  which  negligence  plaintiff  was 
nowise  directly  liable  as  doer  or  causer  of  the  negligent  act,  but  only 
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"contingently"  liable  as  owner  of  the  building.  Compare  London 
Guarantee  Co.  v.  Cereal  Co.,  251  111.  123,  95  N.  E.  1064,  where  this  very 
form  of  indemnity  contract  was  under  consideration.  See,  also,  Allen 
V.  Oilman,  McNeil  &  Co.,  145  Fed.  881,  76  C.  C.  A.  265,  7  L.  R.  A. 
(N.  S.)  958;  Connolly  v.  Bolster,  187  Mass.  266,  72  N.  E.  981;  Frye 
V.  Bath,  Gas  &  Electric  Co.,  97  Me.  241,  54  Atl.  395,  59  L.  R.  A.  444, 
94  Am.  St.  Rep.  500;  Cushman  v.  Carbondale,  122  Iowa,  656,  98  N. 
W.  509;  Carter  v.  ^Etna  Life  Insurance  Co.,  76  Kan.  275,  91  Pac. 
178,  11  L.  R.  A.  (N.  S.)  1155. 

A  "contingent"  liability  is  one  that  depends  upon  an  tmcertain  event, 
as  the  liability  of  an  indorser  to  respond  for  the  default  of  the  maker. 
2  Words  and  Phrases,  1501 ;  State  ex  rel.  Breeden  v.  Sheets,  26  Utah, 
105,  72  Pac.  334;  Rosenbloom  v.  Travelers'  Insurance  Co.,  38  Misc. 
Rep.  744,  78  N.  Y.  Supp.  1135.  Haintiff  bargained  to  be  saved  from 
loss,  not  through  its  own  negligence,  but  only  through  its  contingent 
liability  as  owner  of  the  building  for  negligent  acts  of  the  independent 
contractor  or  of  those  under  him. 

[2]  Plaintiff's  only  allegations  tending  to  show  a  "contingent  lia- 
bility" on  its  part  were  the  following : 

"That  during  the  month  of  November,  1899,  and  within  the  period  covered 
by  said  contract  of  indemnity,  one  W.  L.  Overhouser,  a  resident  of  said  city 
of  Cedar  Rapids,  did  accidentally  suffer  bodily  injuries  during  and  by  reason 
of  the  construction  of  said  buildings  mentioned  and  described  in  said  contract 
of  indemnity ;  that  thereafter  and  during,  to  wit,  the  said  month  of  November, 
1899,  said  W.  L.  Overhouser  died  as  the  result  of  such  injuries ;  that  there- 
after one  Henry  Overhouser,  as  administrator  of  the  estate  of  said  W.  L. 
Overhouser,  did  Institute  a  certain  action  against  the  plaintiff  and  others  for 
the  puri)ose  of  recovering  damages  for  causing,  as  aUeged,  the  death  of  said 
W.  L.  Overhouser." 

Plaintiff  failed  to  charge  that  Overhouser  was  injured  through  the 
negligence  of  an  independent  contractor  or  a  subcontractor  under  cir- 
cumstances which  would  make  plaintiff  contingently  liable  as  owner. 
For  aught  that  appears,  Overhouser  may  have  been  injured  through  the 
fault  of  himself  or  of  others  for  whose  negligence  plaintiff  as  owner 
was  not  answerable  over.  There  is  an  utter  failure  to  bring  the  alleged 
breach  within  defendant's  promise. 

[3]  Notwithstanding  this  failure  to  make  out  a  case  under  the  con- 
tract, plaintiff  insists  that  subsequent  allegations  in  this  count  preclude 
defendant  from  relying  upon  the  terms  of  the  contract.  These  allega- 
tions are: 

**That  the  defendant  assumed  the  obligation  to  defend  said  action,  took 
charge  and  control  of  the  defense  thereof,  and  conducted  the  same  until  after 
the  trial  thereof  before  a  jury  impaneled  for  that  purpose ;  and  notwithstand- 
ing, although  the  plaintiff  did  fully,  and  at  the  time  and  times  specified  in 
said  contract  of  Indemnity,  keep  and  perform  all  things  in  said  contract  of  in- 
demnity mentioned,  on  its  part  to  be  kept  and  performed,  the  defendant,  after 
the  trial  of  said  cause,  so  carelessly,  negligently,  and  improperly  conducted 
the  defense  of  said  action  as  to  cause  the  defendants  to  the  same  other  than 
the  plaintiff  to  be  discharged  and  relieved  therefrom,  and  did  after  the  trial 
of  said  action  abandon  the  defense  of  the  same  and  notify  the  plaintiff  that 
it  would  thereafter  be  required  to  defend  the  same  upon  its  own  account  and 
at  its  own  expense ;  that  the  plaintiff  protested  against  such  action,  but,  not- 
withstanding such  protest,  the  defendant  refused  further  to  defend  said  action 
or  to  assist  in  the  defense  thereof  and  denied  and  disclaimed  all  liability  of 
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every  kind  and  character  under  and  by  ylrtne  of  said  contract  of  indemnity; 
that  the  plaintiff  did,  by  reason  of  the  action  of  the  defendant  in  so  refusing 
farther  to  defend  said  action,  undertake  the  defense  thereof,  and  in  that  be- 
half incurred  and  disbursed,  to  wit,  the  sum  of  one  thousand  dollars  ($1,000), 
and  that  the  plaintiff  did  finally  settle  and  compromise  said  action  for,  to  wit, 
the  sum  of  twenty-five  hundred  dollars  ($2,500),  which  said  sum  was  a  fair 
and  reasonable  amount  to  be  paid  in  compromise  and  settlement  of  said  ac- 
tion." 

But  there  is  no  estoppel  unless  plaintiff  has  been  misled  and  injured. 
Connolly  v.  Bolster,  187  Mass.  266,  72  N.  E.  981 ;  Employers'  Liability 
Assurance  Corporation  v.  Chicago  &  Big  Muddy  Hole  Co.,  141  Fed. 
692,  73  C.  C.  A.  278;  Empire  State  Surety  Co.  v.  Pacific  Nat.  Lumber 
Co.,  200  Fed.  224,  118  C.  C.  A.  410.  If  defendant,  outside  of  its  con- 
tract, assumed  the  defense  of  a  personal  injury  case  in  which  plaintiff 
"and  others"  were  directly  liable,  the  dismissal  of  the  others  could  not 
injure  or  prejudice  plaintiff,  for  there  could  be  no  contribution,  or  lia- 
bility over,  among  the  joint  tort-feasors.  If  defendant's  interposition 
in  the  Overhouser  case  prevented  plaintiff  from  presenting  fully  its 
defense,  or  in  any  way  prejudiced  plaintiff  in  the  final  results  of  that 
case,  a  different  question  from  the  one  before  us  would  be  presented. 
But  defendant  notified  plaintiff  "after  the  trial"  that  defendant  would 
withdraw  from  the  case,  and  thereupon  plaintiff  "undertook  the  de- 
fense." The  pleader  seems  to  have  been  very  careful  not  to  allege  that 
"after  the  trial"  a  verdict  was  returned  and  a  final  judgment  entered 
against  plaintiff.  If,  in  truth,  "after  the  trial"  the  submission  of  the 
(Dverhouser  case  was  set  aside  and  plaintiff  came  into  charge  of  the 
defense  de  novo,  and  if  defendant  had  been  misled  into  undertaking 
the  defense  by  plaintiff's  representation  that  the  building  was  being 
erected  by  an  independent  contractor  in  accordance  with  the  terms  of 
the  indemnity  contract,  when  plaintiff  was  actually  constructing  the 
building  itself,  not  only  was  there  no  injury  suffered  by  plaintiff,  but 
defendant  was  amply  justified  in  withdrawing.  The  allegations  of  this 
count  are  no  bar  to  believing  that  the  foregoing  supposititious  circum- 
stances may  have  been  the  actual  circumstances.  And  that  the  supposi- 
tion is  not  a  violent  one  may  be  learned  by  consulting  the  facts  in  the 
case  of  London  Guarantee  Co.  v.  Cereal  Co.,  251  111.  123,  95  N.  E.  1064. 

Though  the  first  and  second  counts  do  not  set  out  the  indemnity 
contract  in  haec  verba,  they  rely  upon  an  undertaking  of  defendant  "to 
indemnify  plaintiff  against  loss  arising  from  the  contingent  liability 
of  plaintiff  for  damages  on  account  of  bodily  injury  accidentally  suf- 
fered by  any  person  during  the  construction  of  the  building."  As  the 
averments  respecting  the  injury  of  Overhouser  are  the  same  as  in  the 
third  count,  there  is  a  failure  to  show  any  "contingent  liability"  of 
plaintiff;  and  as  the  allegations  respecting  estoppel  are  also  identical 
with  those  in  the  third  count,  defendant  was  at  liberty  to  withdraw 
from  the  Overhouser  case  without  creating  a  liability  over  and  beyond 
its  contractual  liability. 

The  judgment  is  affirmed. 
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(211  Fed.  100) 
MULTNOMAH  MINING,  MILLING  &  DEVELOPMENT  CO.  v.  UNITED 

STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     January  6,  1914.) 

No.  2265. 

1.  Mines  and  Minerals  (|  45*) — Mining  Claims — Fraudulent  Entry — Evi- 

dence. 

In  a  suit  to  set  aside  certain  patents  for  ground  entered  as  mining 
claims,  evidence  held  to  warrant  a  finding  that  there  had  never  been  a 
discovery  of  mineral  thereon,  and  that  the  claims  had  been  entered  be- 
cause of  a  water  power  thereon,  and  not  for  mining. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §  131 ; 
Dec.  Dig.  §  45.*] 

2.  Mines  and  Minerals  (§  17*) — Mining  Claim — Discovert. 

The  discovery  of  mineral,  essential  to  valid  mining  location  on  public 
land,  is  not  satisfied  by  a  finding  of  traces  of  gold,  but  mineral  must  be 
found  in  sufficient  quantities  to  Justify  a  man  of  ordinary  prudence,  not 
necessarily  a  skilled  miner,  in  the  expenditure  of  his  time  and  money  in 
the  development  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  24- 
28;    Dec.  Dig.  §  17.* 

Sufficiency  of  discovery  of  mineral  characteristics  to  support  mining 
location,  see  note  to  Lange  v.  Robinson,  79  C.  C.  A.  6.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rud- 
kin,  Judge. 

Suit  by  the  United  States  of  America  against  the  Multnomah  Min- 
ing, Milling  &  Development  Company,  to  cancel  certain  patents  to 
ground  entered  as  mining  claims.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  G.  Elston,  of  Spokane,  Wash.,  for  appellant. 
Oscar  Cain,  U.  S.  Atty.,  and  Edmond  J.  Farley,  Asst.  U.  S.  Atty.> 
both  of  Spokane,  Wash. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellant  had  acquired  patents  to 
two  placer  claims,  aggregating  257  acres  of  land,  the  locations  having 
been  made  in  1901  and  1902,  and  the  patents  having  been  issued  on 
October  31,  1904.  One  was  known  as  the  Peabody  claim,  and  the 
other  as  the  Wickham  claim.  The  Peabody  claim  extends  about  a  mile 
on  both  sides  of  the  Nespelem  river,  just  above  its  juncture  with  the 
Columbia  river,  and  the  Wickham  claim  lies  to  the  northwestward 
thereof,  and  the  main  portion  of  both  lies  about  70  feet  above  the  Co- 
lumbia river.  In  the  Peabody  claim  the  Nespelem  river  has  a  fall  of 
170  feet.  The  appellee  brought  a  suit  to  set  aside  the  patents  on  the 
ground  of  fraud,  alleging  that  said  lands  were  not  mineral  lands,  ttet 
no  mineral  in  paying  quantities  had  ever  been  discovered  thereon,  and 
that  the  patents  had  been  obtained  upon  false  affidavits.  The  appel- 
lant denied  the  allegations  of  fraud,  and  denied  its  knowledge  of  any 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  4  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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fraud  in  the  acquisition  of  the  patents.  Upon  these  issues  the  court 
below  found  for  the  appellee,  and  decreed  that  the  patents  be  canceled. 

[1]  The  testimony  is  voluminous  and  conflicting  upon  the  issues  of 
fraud.  We  find  it  amply  sufficient,  however,  to  sustain  the  decree  of 
the  court,  below.  Impartial  and  competent  witnesses  who  were  em- 
ployed by  the  government  to  inspect  the  land  of  these  placer  claims, 
made  careful  investigation,  and  found  no  evidence  of  mineral  suffi- 
cient to  justify  exploitation  or  development.  The  witnesses  for  the 
appellant  were  the  officers  and  employes  of  that  company.  They  tes- 
tified to  having  found  small  quantities  of  flake  and  *'flour"  gold,  and 
in  one  instance  a  small  piece  of  gold  which  they  call  a  "nugget,"  but 
which  in  some  mining  districts  would  be  called  coarse  gold,  but  the 
extremely  scant  quantities  found,  and  the  testimony  adduced,  only 
tend  to  confirm  the  conclusions  reached  by  the  witnesses  for  the  gov- 
ernment. There  is  doubtless  in  the  land  in  controversy  a  small  quan- 
tity of  fine  gold,  such  as  may  be  found  in  all  the  lands  along  the  Colum- 
bia river  from  its  headwaters  to  the  ocean.  But  the  proof  is  convincing 
that  no  gold  in  paying  quantities  has  been  discovered  on  these  claims. 
If  the  land  included  in  these  placer  claims  was  mineral  land,  or  con- 
tained mineral  sufficient  to  justify  mining,  that  fact  was  capable  of 
demonstration.  The  suit  to  set  aside  the  patents  was  brought  in  March, 
1908.  The  testimony  of  the  appellant  was  taken  in  July,  1909.  In  the 
interval  between  those  dates,  there  was  ample  time  for  the  develop- 
ment and  ascertainment  of  the  mineral  value  of  the  land.  For  one 
month  in  that  interval,  the  appellant  did  operate  a  sluice  box,  at  which 
three  men  worked,  but  the  quantity  of  gold  produced  was  so  inconsid- 
erable as  to  indicate  the  futility  of  further  operation.  We  have  care- 
fully considered  the  contention  of  the  appellant  that  while  the  ground 
may  not  be  operated  at  a  profit  by  panning  or  sluicing,  it  might  be 
successfully  mined  by  the  hydraulic  process.  But  the  suggestion  is  a 
mere  conjecture,  based  upon  no  tangible  or  scientific  evidence,  and  it 
does  not  avail  to  sustain  the  validity  of  mining  claims  which  were  so 
evidently  initiated  without  the  discovery  which  the  law  requires. 

Other  facts  adduced  in  evidence  tend  strongly  to  corroborate  the 
conclusion  that  the  lands  were  entered  in  fraud  of  the  land  laws  of 
the  United  States,  and  that  the  purpose  of  the  placer  claimants  was  not 
to  mine  the  placer  claims,  but  to  secure  control  of  the  valuable  water 
power  of  the  Nespelem  river,  and  incidentally  to  use  the  lands  covered 
by  the  placer  claims  for  raising  fruit,  a  purpose  to  which  they  were 
adapted,  and  to  which  other  lands  similarly  situated  along  the  Colum- 
bia river  in  that  region  have  been  devoted.  Among  the  items  of  evi- 
dence which  may  be  adverted  to  as  supporting  this  conclusion  is  the 
fact  that  in  all  the  years  since  their  location  no  mining  has  been  done 
on  these  claims ;  that  upon  the  issuance  of  the  patents  in  1904,  all  ex- 
ploitation of  the  claims  as  placer  ground  was  abandoned ;  that  in  Sep- 
tember, 1902,  after  these  claims  had  been  located,  the  articles  of  in- 
corporation of  the  appellant  were  amended  so  as  to  give  the  company 
power  to  acquire  lands  for  town-site  purposes,  rights  of  way  for  ditch- 
es, canals,  water  courses,  and  reservoirs,  to  contract  for  and  maintain 
electric  franchises,  and  maintain  and  operate  saw  mills,  etc.     This 
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amendment  of  articles  foreshadowed  the  purpose  for  which  these 
claims  had  been  located — ^the  development  of  the  water  power  of  the 
Nespelem  river,  and  the  distribution  of  water  for  irrigation,  and  elec- 
tricity for  power  and  other  purposes.  Expressing  this  purpose,  the  ap- 
pellant printed  and  circulated  to  its  stockholders  and  others  literature 
with  the  heading  "Land  Irrigation  and  Water,"  in  which  it  was  said 
that: 

"AH  aloDg  the  basin  of  the  Columbia  the  peculiar  conditions  of  soil  and 
climate  create  the  most  favorable  conditions  known  for  the  production  of  all 
kinds  of  fruit" 

— and  reference  was  made  to  the  lands  above  and  below  Wenatchee, 
which  "are  to-day  held  at  from  $500  to  $3,000  per  acre,"  and  it  was 
said: 

"Any  company  so  situated  as  to  be  able  to  Irrigate  land  on  the  Columbia 
basin  by  water  power  or  otherwise  have  an  immense  fortune  in  their  grasp." 

Again : 

"We  liave  acquired  the  great  water  power  of  the  Nespelem  river,  constructed 
a  dam  across  it  above  the  falls,  with  head  gate,  flume,"  etc. 

There  was  nothing  in  the  literature  so  issued  directing  attention  to 
the  gold  placer  claims  in  controversy,  or  expressing  the  purpose  of 
the  appellant  to  mine  the  same. 

[2]  The  appellant  relies  upon  United  States  v.  Iron  &  Silver  Min. 
Co.,  128  U.  S.  673,  9  Sup.  Ct.  195,  32  L.  Ed.  571,  in  which  it  was  held 
that  while  misrepresentations  knowingly  made  by  an  applicant  for  min- 
eral patent  as  to  discovery  of  mineral  will  justify  the  government  in 
moving  to  set  aside  the  patent,  yet  the  burden  of  proof  is  upon  the  gov- 
ernment, and  the  presumption  that  the  patent  was  correctly  issued  can 
be  overcome  only  by  clear  and  convincing  proof  of  the  fraud  alleged. 
But  in  our  opinion  the  proof  in  the  case  at  bar  fully  meets  the  test  as 
stated  in  that  decision.  In  Steele  v.  Tanana  Mines  R.  Co.,  148  Fed. 
678,  78  C.  C.  A.  412,  we  held  that  an  appropriate  discovery  of  mineral 
is  necessary  to  the  lawful  location  of  a  placer  claim,  and  that  it  was 
not  sufficient  if  the  locator  in  panning  upon  the  claim  in  most  instances 
secured  colors  of  gold,  "and  in  some  instances  fairly  good  prospects  of 
gold,'*  following  Chrisman  v.  Miller,  197  U.  S.  319,  25  Sup.  Ct.  468, 
49  L.  Ed.  770,  and  the  doctrine  announced  in  1  Lindley  on  Mines,  § 
336,  and  cases  there  cited,  which  doctrine  was  approved  in  Chrisman 
V.  Miller  as  follows : 

"The  facts  which  are  within  the  observation  of  the  discoverer,  and  which 
induce  him  to  locate,  should  be  such  as  would  justify  a  man  of  ordinary  pru- 
dence, not  necessarily  a  skilled  miner,  in  the  expenditure  of  his  time  and 
money  in  the  development  of  the  property." 

In  the  present  case  the  proof  is  convincing  that  there  was  not  only 
no  discovery,  but  that  there  was  never  at  any  time  any  intention  on 
the  part  of  the  locators  or  the  appellant  to  mine  the  so-called  placer 
claims. 

The  decree  is  affirmed. 
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v2U  Fed.  103) 

FLEITMANN  v.  UNITED  GAS  IMPROVEMENT  CO.  et  aL    (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  13,  1914.) 

Nos.  92,  93. 

1.  Monopolies  (|  28*) — Actions  fob  Damages — ^Fobm  or  Remedy. 

Under  the  Sherman  Anti-Trust  Act  July  2,  1890,  c.  047,  26  Stat  210  (U. 
S.  Comp.  St.  1901,  p.  3202)  §  7,  providing  that  any  person  injured  by  any 
violation  of  that  act  may  sue  therefor  and  recover  threefold  the  damages 
by  him  sustained,  the  action  to  recover  treble  damages  must  be  an  action 
at  law  in  which  defendants  have  the  constitutional  right  to  a  Jury  trial, 
and  hence  a  minority  stockholder  in  a  corporation  could  not  maintain  a 
suit  in  equity  on  behalf  of  the  corporation  for  such  relief  upon  the  cor- 
poration's refusal  to  sue. 

[Ed.  Note. — ^For  other  cases,  see  Monopqlies,  Cent  Dig.  i  18 ;  Dec  Dig. 
i  28.* 

Rights  and  liabilities  of  parties  contracting  with  trusts  or  combinations 
in  restraint  of  trade,  see  note  to  Cliicago  Wall  Paper  Mills  v.  General 
Paper  Co.,  78  C.  C.  A.  612.] 

2.  Monopolies  (§  28*) — ^Actions  fob  Damaoes — Fobm  or  Remedy. 

Where  the  sole  relief  prayed  in  a  bill  by  a  minority  stockholder  of  a 
corporation  was  that  the  defendants  be  decreed  to  pay  over  to  the  cor- 
poration treble  the  damages  sustained  by  a  violation  of  the  Sherman  Anti- 
Trust  Act  July  2,  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200), 
it  could  not  be  construed  as  a  bill  to  require  the  corporation,  which  was 
made  a  party,  to  sue  the  other  defendants  for  such  damages. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  18 ;  Dec.  Dig. 
|28.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  William  M.  Fleitmann  on  behalf  of  himself  and  all  other 
stockholders  of  the  Consolidated  Street  Lighting  Company  who  shall 
elect  to  come  in  and  contribute  to  the  expense  of  the  action  against 
the  United  Gas  Improvement  Company  and  others.  From  decrees  dis- 
missing the  bills  on  motions  of  the  defendants,  Welsbach  Street  Light- 
ing Company  of  America  and  Arthur  E.  Shaw,  respectively,  com- 
plainant appeals.    Affirmed. 

Complainant  brought  suits  in  equity  on  his  own  behalf  and  on  behalf  of  all 
other  stockholders  of  the  Consolidated  Street  Lighting  Company,  not  to  re- 
cover personal  damages  or  a  personal  Judgment  but  to  compel  defendant  to 
pay  to  the  Consolidated  Company  the  amount  for  which  defendant  would 
be  liable  at  law  in  a  direct  action  by  that  corporation,  because  of  violations 
of  the  Sherman  Anti-Trust  Act,  whereby  the  Consolidated  Company,  of  which 
complainant  is  a  minority  stockholder,  has,  it  is  alleged,  been  driven  out  of 
business. 

The  opinion  of  Judge  Coxe  in  District  Court,  mentioned  in  the 
opinion,  was  as  follows : 

The  defendants,  the  Welsbach  Street  Lighting  Company  of  America  and 
Arthur  E.  Shaw,  move  to  dismiss  the  bill  on  the  following  grounds: 

First — The  bill  fails  to  state  a  cause  of  action. 

Second. — The  court  has  no  Jurisdiction  to  grant  the  relief  prayed  for. 

Third. — Failure  to  comply  with  equity  rule  No.  27. 

The  relief  prayed  for  by  the  complainant  is  that  the  defendants,  other  than 
the  Consolidated  Street  Lighting  Company,  may  be  decreed  to  pay  over  to 
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said  company  the  sum  of  $3,000,000  treble  damages  under  section  7  of  the 
Anti-Trust  Law,  and  the  costs  of  this  action. 

The  bill  alleges  that  the  complainant  is  a  stockholder  in  the  defendant,  the 
Consolidated  Company,  and,  prior  to  1906,  the  defendants,  other  than  said 
company,  entered  into  a  conspiracy  to  control,  throughout  the  United  States, 
the  business  of  securing  contracts  for  municipal  lighting  and  supplying  lamps 
and  other  lighting  accessories.  This  conspiracy  was,  it  is  alleged,  carried  out 
by  organizing  other,  apparently  independent  and  competing,  companies,  but 
which  were  in  fact  under  the  control  of  the  defendants  other  than  the  Con- 
solidated Company.  It  is  asserted  that  by  means  of  such  dummy  corpora- 
tions, the  conspiring  defendants  endeavored  to  monopolize  interstate  com- 
merce in  the  materials  necessary  for  carrying  out  public  lighting  contracts. 
That  these  defendants,  realizing  that  the  Consolidated  Company  would  be  a 
strong  competitor  In  the  business  of  municipal  lighting,  agreed  and  conspired 
together  to  prevent  the  Consolidated  Company  from  carrying  on  such  business 
In  the  United  States  and  to  drive  said  company  out  of  business.  It  Is  alleged 
further  that,  In  pursuance  of  the  said  conspiracy,  the  said  defendants  ac- 
quired, through  fraud  and  fraudulent  representations,  a  majority  of  the  stock 
In  said  Consolidated  Company  and  placed  In  control  thereof  creatures  of  their 
own  and  adopted  every  method  In  their  power  to  wreck  and  destroy  the  said 
Consolidated  Company.  That  they  succeeded  In  accomplishing  this  result 
and,  In  1910,  caused  the  Consolidated  Street  Lighting  Company  to  discontinue 
Its  operations  and  abandon  Its  business;  the  result  being  that  the  business 
has  been  destroyed  and  the  stock  Is  worthless.  The  bill  also  alleges  that 
prior  to  this  suit,  the  plaintiff  demanded  of  the  officers  of  the  Consolidated 
Company  that  they  would  bring  an  action  asking  relief  similar  to  that  now 
demanded,  but  they  have  refused  to  bring  such  action.  It  Is  alleged  that  but 
for  the  unlawful  acts  of  the  defendants,  the  property,  good  will  and  assets 
prior  to  the  conunencement  of  this  suit  would  have  been  worth  $1,000,000. 

The  foregoing  statement  shows  sufficiently  the  Intent  and  purpose  of  the 
action. 

The  question  presented  by  these  motions,  briefly  stated,  is  whether,  when 
It  appears  that  a  number  of  Individuals  and  corporations  have  conspired  to- 
gether to  wreck  a  corporation  and  have  succeeded  In  doing  so,  a  single 
minority  shareholder  of  such  corporation,  after  the  directors  and  majority 
shareholders  have  declined  to  act,  can  maintain  a  suit  In  equity  and  recover 
threefold  damages  against  the  conspirator  under  section  7  of  the  Anti-Trust 
Act 

So  far  as  the  seventh  section  of  the  act  Is  concerned.  It  has  been  uniform- 
ly construed  to  refer  only  to  an  action  at  law.  It  permits  a  person — which 
word,  by  the  eighth  section,  Includes  a  corporation — ^to  bring  an  action  at  law 
to  recover  treble  damages.  Nowhere  In  the  act  Is  the  right  given  to  an  In- 
dividual to  proceed  In  equity.  Bllndell  v.  Hagan  (C.  C.)  54  Fed.  40;  s.  c,  56 
Fed.  696,  6  C.  C.  A.  86;  Greer,  Mills  &  Co.  v.  StoUer  (C.  C.)  77  Fed.  1;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Miami  S.  S.  Co.,  86  Fed.  407,  30  C.  C.  A.  142 ;  National 
Fire  Proofing  Company  v.  Mason  Builders'  Association  et  al.,  1G9  Fed.  259,  94 
C.  C.  A.  535,  26  L.  R.  A.  (N.  S.)  148. 

In  National  Fire  Proofing  Co.  v.  Mason,  cited  above,  the  Circuit  Court  of 
Appeals  for  this  circuit  said,  at  page  2C3  of  1C9  Fed.,  at  page  539  of  91  C.  C. 
A.  (26  L.  R.  A.  [N.  S.l  148): 

"With  respect  to  the  federal  statute.  It  Is  not  obvious  In  what  way  a  trade 
agreement  between  builders  and  bricklayers,  relating  to  their  work  In  the 
state  of  New  York,  can  be  said  to  directly  affect  Interstate  commerce;  but 
the  consideration  of  this  question  Is  not  necessary,  because  a  person  Injured 
by  a  violation  of  the  federal  act  cannot  sue  for  an  Injunction  under  It  The 
Injunctive  remedy  Is  available  to  the  government  only.  An  Individual  can 
only  sue  for  threefold  damages." 

These  authorities  would  seem  to  dispose  of  these  motions.  An  Individual 
cannot  maintain  a  suit  In  equity  under  the  Anti-Trust  Act.  The  complainant 
Is  an  Individual,  and  this  Is  such  a  suit.  An  Individual  can  sue  only  for 
threefold  damages  under  the  act,  and  this  must  be  In  a  suit  at  law.  The 
comi>lalnant  here  Is  suing  for  threefold  damages  in  a  suit  In  equity.  The 
defendants  are  entitled  to  have  the  facts  passed  on  by  a  jury,  but  here  they 
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are  deprived  of  such  right.  In  short,  the  complainant  is  asking  relief  under 
a  statute,  the  provisions  of  which  he  has  failed  to  follow. 

The  Consolidated  Company  could  bring  an  action  at  law  under  the  permis- 
sion implied  in  section  8,  but  where  in  the  law  is  the  right  given  to  a  single 
shareholder  to  maintain  such  an  action?  A  law  which  grants  such  drastic 
relief  must  be  strictly  construed;  the  right  to  maintain  an  action  not  men- 
tioned in  the  law  cannot  be  implied.  It  will  not  do  to  say  that  the  extraor- 
dinary remedy  here  invoked  is  necessary  and  should  be  implied.  If  such 
tremendous  power  is  to  be  given  a  single  shareholder,  the  appeal  should  be 
made  to  the  legislative  and  not  the  Judicial  branch  of  the  government  It  is 
unnecessary  to  determine  whether  a  single  shareholder  can  maintain  an  ac- 
tion at  law  under  the  seventh  section  for  the  reason  that  this  is  not  such  an 
action.  Other  questions  have  been  discussed  but  I  do  not  deem  it  essential 
or  wise  to  extend  this  decision  beyond  the  precise  point  involved. 

What  I  decide  is  that  an  equity  suit  cannot  be  maintained  under  section  7 
of  the  Anti-Trust  Act  by  a  single  stockholder  to  recover  threefold  damages 
for  injuries  sustained  by  his  corporation. 

The  motions  to  dismiss  the  bill  are  granted. 

Hirsch,  Scheuemian  &  Limbury,  of  New  York  City  (Henry  L. 
Scheuerman,  of  New  York  City,  of  counsel),  for  appellant. 

Hatch  &  Sheehan,  of  New  York  City  (Edward  W.  Hatch,  of  New 
York  City,  of  counsel),  for  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  opinion  of  Judge  Coxe,  sitting  in  the  District 
Court,  which  sufficiently  sets  forth  the  allegations  of  the  bills  and  in 
which  we  concur,  will  be  found  above. 

[1]  We  are  clearly  of  the  opinion  that  an  action  to  recover  treble 
damages  under  section  7  of  the  act  must  be  an  action  at  law,  where 
defendants  have  the  constitutional  right  to  a  jury  trial. 

[2]  The  sole  relief  prayed  in  these  bills  is  that  the  defendants,  oth- 
er than  the  Consolidated  Company,  be  decreed  to  pay  over  to  the  Con- 
solidated Company  treble  the  damages  it  has  sustained  by  some  viola- 
tion of  the  Sherman  Act.  We  find  no  authority  which  gives  to  a  court 
of  equity  the  jurisdiction  to  make  such  a  decree.  There  is  no  prayer 
for  relief  which  would  warrant  such  a  construction  of  the  bill  as  would 
merely  require  the  Consolidated  Company  to  sue  the  other  defendants 
for  treble  damages  under  the  statute. 

We  think  the  dismissal  was  proper,  and  affirm  the  decrees,  with  costs. 


(211  Fed.  105) 

THOMAS  V.  SOUTH  BUTTE  MINING  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  2,  1914.) 

No.  2269 

1.  Mines  awd  Minebals  (§  34*) — Placeb  Claims — Patent — Rights  Conveyed. 

Patents  to  placer  claims  Issued  by  complainant's  grantors  conveyed  all 
the  mineral  therein,  Including  veins  or  lodes  not  known  to  exist  at  the 
time  of  the  respective  application  for  the  patent 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  §§  81- 
86;   Dec.  Dig.  §  34.*] 

•For  other  easos  se«  same  topic  &  I  number  In  Dec.  &  Am.  Diss.  1907  to  date.  &  Rep'r  Indexes' 
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2.  Mines  and  Minebals  (§  16*)  —  Mineral  Lode  Location  —  Chabacteb  of 

Ground. 

The  fact  that  a  lode  claim  is  located  is  not  proof  that  the  ground  on 
which  it  is  located  contains  a  vein  or  lode  within  Rev.  St.  §  2333  (U.  S. 
Comp.  St  1901,  p.  1433),  providing  for  the  location  of  lode  mining  claims 
on  public  land,  since  the  mere  location  of  an  alleged  vein  or  lode  is  not 
sufficient  to  prove  that  a  vein  or  lode  is  known  to  exist,  which  can  only 
be  established  by  evidence  of  a  discovery  of  mineral  of  sufficient  value  to 
Justify  expenditure  of  extraction. 

[I2d.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  §§  21- 
23;   Dec.  Dig.  §  16.*] 

3.  Mines  and  Minerals  (§  38*)— Mining  Claims— Certificate  of  Location- 

Discovery — Presumptive  Evidence. 

Where  mining  claims  have  passed  out  of  the  hands  of  the  original  own- 
ers, have  stood  unchallenged  for  many  years  and  have  been  developed  to 
a  considerable  extent,  the  certificate  of  location,  if  in  due  form,  is  pre- 
sumptive evidence  of  discovery  and  of  valid  location ;  but,  in  the  absence 
of  grounds  for  indulging  such  presumption,  the  location  notice  when  re- 
corded is  only  prima  facie  evidence  of  what  the  statute  requires  it  to  con- 
tain, and  which  is  therein  sufficiently  set  forth. 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  87%- 
113;   Dec.  Dig.  §  38.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana;   Frank  S.  Dietrich,  Judge. 

Suit  by  the  South  Butte  Mining  Company  against  Thomas  D.  Thom- 
as.   Judgment  for  complainant,  and  defendant  appeals.    Affirmed. 

Thomas  D.  Thomas,  of  Oakland,  Cal.,  in  pro.  per. 

John  A.  Shelton,  of  Butte,  Mont.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellee  brought  a  suit  against  the 
appellant  to  quiet  its  title  to  certain  placer  claims  in  the  state  of  Mon- 
tana. The  appellant  answered  and  filed  a  cross-bill,  alleging  that  within 
the  boundaries  of  the  patent  claims  he  had  located  the  Resurrection 
quartz  lode  mining  claim ;  that  the  placer  patents  under  which  the  appel- 
lee claimed  excepted  and  reserved  veins  or  lodes  of  quartz  or  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  etc.,  which  were 
known  to  exist  within  the  lands  described  in  the  placer  patents  at 
the  date  of  the  applications  therefor;  that  certain  veins  or  lodes  did 
exist  at  such  dates,  and  were  known  to  exist  by  the  applicants;  that 
one  of  such  veins  so  known  to  exist  extends  through  the  Resurrection 
quartz  lode  mining  claim,  which  was  located  by  the  appellant  on  Decem- 
ber 1,  1909,  and  the  appellant  alleged  that  he  had  made  discovery 
thereon,  and  had  regularly  thereafter  performed  the  necessary  annual 
work  on  said  claim.  The  appellant  prayed  that  the  appellee's  bill  be  dis- 
missed, and  that  his  title  to  the  Resurrection  claim  be  quieted.  Up- 
on the  issues  evidence  was  offered  by  the  appellee  showing  its  title  to 
the  lands  described  in  the  bill  by  virtue  of  placer  patents  issued  at 
different  dates,  all  of  which  were  prior  in  time  to  the  location  of  the 
Resurrection  lode  claim,  and  testimony  was  given  that  the  Resurrec- 
tion lode  claim  was  within  the  boundaries  of  said  lands. 

*For  other  cases  pee  same  topic  &  S  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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The  proof  of  the  appellant  consisted  of  a  certified  copy  of  the  cer- 
tificate of  location  of  the  Resurrection  lode  claim,  recorded  on  Janu- 
ary 7,  1910,  and  an  amended  statement  of  the  location  thereof,  re- 
corded January  26,  1910 ;  a  certified  copy  of  the  location  notice  of  the 
Morning  Star  lode  claim,  of  date  July  2,  1877 ;  a  certified  copy  of  the  lo- 
cation notice  of  the  Green  copper  lode  claim,  of  date  January  1,  1891 ; 
a  certified  copy  of  the  location  notice  of  the  Pay  Streak  lode  mining 
claim,  of  date  August  2,  1881 ;  also  a  map  purporting  to  show  the 
location  of  these  various  lode  claims,  and  showing  that  the  Pay  Streak 
lode  claim  covered  a  portion  of  the  ground  which  was  subsequently 
embraced  within  the  Resurrection  quartz  lode  mining  claim ;  that  the 
Green  copper  lode  claim  adjoined  the  end  thereof,  and  that  the  Morning 
Star  was  distant  therefrom.  The  other  documentary  evidence  offered 
by  the  defendant  was  immaterial  to  the  issues  raised  in  the  plead- 
ings and  to  the  question  which  is  before  us  for  decision.  The  appellant 
offered  no  evidence  whatever  other  than  the  copies  of  the  location  no- 
tices  of  the  three  lode  mining  claims  to  prove  that  at  the  time  whea 
the  grantors  of  the  appellee  made  applications  for  the  placer  patents, 
any  veins  or  lodes  of  quartz  or  other  rock  in  place  bearing  valuable 
mineral  deposits  were  known  to  exist. 

[  1  ]  The  sole  question  presented  for  decision  is  the  question  of  law 
whether  upon  the  evidence  the  court  below  erred  in  decreeing  to  the 
appellee  the  relief  which  was  prayed  for  and  dismissing  the  appellant's 
cross-bill.  The  patents  to  the  placer  claims  issued  to  the  appellee's 
grantors  conveyed  all  the  mineral  therein,  including  veins  or  lodes  not 
known  to  exist  at  the  time  of  the  respective  applications  for  patent. 
SuUivan  v.  Iron  Silver  Mining  Co.,  143  U.  S.  431,  12  Sup.  Ct.  555,  36 
L.  Ed.  214.  By  introducing  those  patents  in  evidence  the  appellee  es- 
tablished, prima  facie,  title  to  all  the  lands  described  therein,  including 
all  ores  and  minerals  lying  within  the  boundaries  thereof.  Iron  Sil- 
ver Mining  Co.  v.  Mike  &  Starr  Gold  &  Silver  Mining  Co.,  143  U. 
S.  394,  401,  12  Sup.  Ct.  543,  36  L.  Ed.  201. 

[2]  The  evidence  submitted  by  the  appellant  was  insufficient  to 
overcome  the  prima  facie  case  so  made,  and  this  for  two  reasons: 
First,  the  application  for  the  appellee's  placer  patent  for  the  land 
within  which  the  Resurrection  claim  is  located  is  prior  by  4  years  to 
the  Pay  Streak  location,  and  14  years  prior  to  the  Green  copper  loca- 
tion ;  second,  the  mere  fact  that  mineral  lode  locations  were  made  is 
not  proof  that  the  ground  on  which  they  were  located  contained  a 
vein  or  lode  within  the  meaning  of  section  2333  of  the  Revised  Statutes 
(U.  S.  Comp.  St.  1901,  p.  1433).  A  mere  location  of  an  alleged  vein 
or  lode  is  not  sufficient  to  prove  that  a  vein  or  lode  was  known  to  exist. 
Migeon  v.  Montana  Central  Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  156. 
The  lode  or  vein  which  is  known  to  exist  so  as  to  be  excluded  from  the 
patent  must  be  one  which  contains  mineral  of  such  extent  and  value  as 
to  justify  expenditures  for  the  purpose  of  extracting  it.  Migeon  v. 
Montana  Central  Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  156;  Casey  v. 
Thieviege,  19  Mont.  342,  48  Pac.  394,  61  Am.  St.  Rep.  511. 

[3]  Where  mining  claims  which  have  passed  out  of  the  hands  oi 
the  original  owners  have  stood  unchallenged  for  years,  and  have  been 


Digitized  by 


Google 


86  128  C.  C.  A.  REPORTS 

developed  to  a  considerable  extent,  the  certificate  of  location,  if  in  due 
form,  may  be  deemed  presumptive  evidence  of  discovery  and  of  a 
valid  location.  Vogel  v.  Warsing,  146  Fed.  949,  77  C.  C.  A.  199; 
Cheesman  v.  Hart  (C.  C.)  42  Fed.  98.  But  in  the  absence  of  such 
grounds  for  indulging  a  presumption  in  favor  of  the  integrity  of  the 
location,  it  is  held  that  the  location  notice  is,  when  recorded,  prima 
facie  evidence  only  of  what  the  statute  requires  it  to  contain,  and 
which  is  therein  sufficiently  set  forth.  Strepey  v.  Stark,  7  Colo. 
614,  5  Pac.  Ill;  Flick  v.  Gold  Hill  &  L.  Min.  Go.,  8  Mont.  298,  20 
Pac.  807;  Bizmarck  Gold  M.  Co.  v.  North  Sunbeam  Gold  Co.,  14 
Idaho,  516,  95  Pac.  14.  Revised  Statutes,  §  2324  (U.  S.  Comp.  St. 
1901,  p.  1435)  require  that  the  certificate  of  location  shall  contain 
the  names  of  the  locators,  the  date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  it.  The  certificates  of  prior  lode  locations 
submitted  in  evidence  by  the  appellant  complied  with  the  statute  under 
which  they  were  made.  But  they  are  not  proof  of  discovery  or  of  the 
existence  of  a  vein  or  lode  which  would  justify  exploitation,  and  es- 
pecially should  this  be  held  where  there  is  no  evidence  that  the  claims 
were  ever  developed,  and  that  they  were  not  abandoned. 
The  decree  is  affirmed. 


(211  Fed.  108) 

METROPOLITAN  STOCK  EXCHANGE  v.  GILL,  Internal  Revenue  Collector. 

(Circuit  Court  of  Appeals,  First  Circuit.    February  3,  1014.) 

No.  957. 

On  rehearing.    Reversed  and  remanded. 

For  former  opinion,  see  199  Fed.  545,  118  C.  C.  A.  19. 

Gilbert  F.  Ordway,  of  Boston,  Mass.  (Clark  &  Ordway,  of  Boston, 
Mass.,  on  the  brief),  for  plaintiff  in  error. 

James  S.  Allen,  Jr.,  Asst.  U.  S.  Atty.,  of  Boston,  Mass.  (Asa  P. 
French  and  William  H.  Garland,  both  of  Boston,  Mass,  on  the  brief), 
for  the  United  States. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  AL- 
DRICH,  District  Judge. 

BINGHAM,  Circuit  Judge.  On  October  24,  1912,  a  decision  was 
rendered  in  this  case  reversing  the  judgment  of  the  Circuit  Court  in 
favor  of  the  defendant,  Gill,  and  remanding  the  case  to  the  District 
Court  for  further  proceedings  in  conformity  with  the  decision  and 
the  agreement  of  the  parties.  Since  then  a  petition  for  rehearing  has 
been  filed  by  the  defendant,  in  which  the  position  was  taken  that  this 
court  erred  when  it  declined  to  follow  the  decision  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  in  Municipal  Telegraph  &  Stock 
Co.  v.  Ward,  138  Fed.  1006,  70  C.  C.  A.  284,  and  stated  as  its  reason 
that  the  facts  there  presented  were  essentially  different  from  those  in 
this  case.  In  support  of  this  contention  the  defendant  has  produced 
a  copy  of  the  record  of  the  Circuit  Court  in  the  Ward  Case,  which  he 
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claims  discloses  that  the  facts  in  the  two  cases  are  in  all  essential  par- 
ticulars the  same.  In  order  to  arrive  at  a  satisfactory  conclusion  as  to 
this  matter,  it  is  necessary  to  ascertain  what  the  questions  in  the  two 
cases  are,  and  whether  they  arise  in  the  same  way. 

It  appears  from  the  record  in  this  case  that  the  Circuit  Court,  on 
October  28,  1907,  pursuant  to  an  agreement  of  the  parties,  sent  the  case 
to  an  auditor  to  report  the  facts,  and  that  on  October  5,  1911,  the  au- 
ditor, having  heard  the  parties  and  their  evidence,  filed  his  report,  in 
which  he  set  forth  in  detail  the  plaintiff's  method  of  doing  business 
with  its  correspondents  and  customers,  and  specifically  found  that : 

"The  taking  of  an  order  to  buy  or  sell  for  a  customer  by  the  correspondent, 
and  the  transmission  of  it  to  the  plaintlflP,  and  the  acceptance  and  filing  of  it 
by  the  latter,  constituted  one  and  the  same  transaction." 

The  cause  was  then  continued  to  the  October  term,  1911,  when  it 
was  set  down  for  trial  by  jury.  At  the  trial  the  plaintiff  offered  in 
evidence  the  report  of  the  auditor,  with  the  exhibits  annexed  thereto, 
and  the  testimony  of  two  witnesses.  The  defendant  called  three  wit- 
nesses, who  testified  as  to  the  method  pursued  by  the  plaintiff  in  the 
conduct  of  its  business,  and  he  also  took  the  stand  in  his  own  behalf. 
At  the  close  of  all  the  evidence  the  court  directed  the  jury  to  return 
a  verdict  for  the  defendant,  which  was  done,  and  the  plaintiff  except- 
ed. On  November  24,  1911,  the  plaintiff  filed  its  bill  of  exceptions, 
setting  forth  the  auditor's  report,  the  exhibits,  and  the  testimony  of 
the  witnesses  examined  before  the  jury;  and  on  December  5,  1911, 
the  same  was  allowed.  In  the  bill  of  exceptions  was  embodied  an 
agreement  of  the  parties,  in  which  it  was  stipulated  that,  if  the  ruling 
of  the  court — 

'^directing  a  verdict  for  the  defendant  was  wrong  as  a  matter  of  law,  the 
Judgment  of  the  Circuit  Court  ♦  ♦  ♦  [was]  to  be'  reversed,  with  directions 
to  enter  Judgment  for  the  plaintiff  ♦  ♦  ♦  upon  the  declaration ;  if  said  in- 
struction was  right,  the  Judgment  of  the  Circuit  Court  ♦  ♦  ♦  [was]  to  be 
affirmed." 

It  is  thus  seen  that  the  question  of  law  raised  by  the  plaintiff's  ex- 
ception to  the  order  of  the  court  directing  a  verdict  for  the  defendant 
was  whether,  on  the  evidence  presented  before  the  jury,  all  reasonable 
men  must  reach  the  conclusion  that  the  correspondents,  in  receiving 
and  transmitting  orders  to  the  plaintiff  for  the  purchase  and  sale  of 
stocks,  and  in  receiving  acceptances,  acted  as  principals  and  not  as 
agents,  and  that  there  were  two  transactions  of  purchase  and  sale,  one 
between  the  plaintiff  and  its  correspondents,  and  one  between  each 
correspondent  and  his  customer.  If  the  evidence  was  conflicting,  and 
reasonable  men  might  differ  as  to  the  conclusion  to  be  reached,  the 
court  committed  an  error  of  law  in  withdrawing  the  case  from  the 
jury  and  directing  a  verdict  for  the  defendant. 

It  is  so  evident  that  the  Circuit  Court  erred  in  directing  the  jury  to 
return  a  verdict  for  the  defendant  that  it  is  unnecessary  to  again  state 
the  evidence.  It  is  sufficiently  set  forth  in  the  prior  opinion  rendered 
in  this  case.  Moreover,  the  report  of  the  auditor,  which  was  introduc- 
ed in  evidence  before  the  jury,  made  a  prima  facie  case  in  favor  of  th^ 
plaintiff.    On  this  evidence  alone  it  should  have  been  left  to  the  jury. 
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under  proper  instructions,  to  say  whether  what  took  place  between  the 
plaintiff,  the  correspondents  and  the  customers  constituted  one  or  two 
independent  transactions.  And  in  determining  the  question  the  jury 
should  have  been  instructed  that  if  they  found  the  correspondents 
acted  as  agents  for  the  plaintiff,  or  the  customer,  or  for  both,  they 
would  be  warranted  in  concluding  that  there  was  but  one  transac- 
tion; but  if  they  found  that  the  correspondents  acted  as  principals 
they  might  conclude  that  there  were  two  transactions,  and  that  their 
verdict  should  be  for  the  plaintiff  or  the  defendant,  according  as  they 
found  that  what  was  done  constituted  one  or  two  transactions. 

When  the  case  was  previously  before  this  court  it  would  seem  from 
the  decision  then  rendered  that  the  court  was  of  the  opinion  that  no 
other  conclusion  could  be  drawn  from  the  evidence  than  that  the  cor- 
respondents acted  as  agents,  and  that  in  the  purchase  and  sale  of  stock 
there  was  but  one  transaction.  It  was  unnecessary,  in  view  of  the 
agreement  of  the  parties  above  set  forth,  for  the  court  to  have  gone  to 
this  length.  The  position  there  taken,  however,  seems  to  be  fully  sup- 
ported by  the  decison  in  Board  of  Trade  v.  Hammond,  198  U.  S.  424, 
25  Sup.  Ct.  740,  49  L.  Ed.  1111,  where  the  Supreme  Court,  on  facts 
almost  identical  with  those  here  presented,  but,  if  anything,  less  favor- 
able to  the  plaintiff,  held  that  no  other  conclusion  could  be  reached 
than  that  the  correspondents  were  agents  of  the  Hammond  Company. 

Then,  again,  the  original  record  of  the  Ward  Case  discloses  that  this 
court  did  not  err  in  declining  to  follow  the  decision  in  that  case,  as  the 
facts  there  presented  are  different  from  those  here  under  consideration. 
In  that  case  trial  by  jury  was  waived,  and  the  facts  were  found  by  the 
court.  On  pages  27  and  28  of  the  record  it  appears  that  the  court 
found  the  following  facts:  "That  the  plaintiff  dealt  with  its  various 
correspondents  as  principals" ;  "that  none  of  the  correspondents  were 
agents  of  the  plaintiff" ;  "that  there  was  no  contractual  relation  between 
the  plaintiff  and  the  customers  of  the  correspondents" ;  and  that  "the 
transactions  between  the  correspondents  and  their  customers  and  be- 
tween the  correspondents  and  plaintiff  were  distinct  and  independent." 

In  the  Ward  Case  the  question  was  whether  there  was  any  evidence 
from  which  these  findings  could  be  made ;  while  here  the  question  is 
whether  such  findings  are  the  only  conclusions  that  could  be  drawn 
from  the  evidence.  If  the  same  facts  might  be  found  from  the  evi- 
dence, it  does  not  follow  that  they  must  be.  This  court,  therefore, 
was  clearly  right  in  reversing  the  judgment  of  the  Circuit  Court  and 
remanding  the  case  for  further  proceedings  in  conformity  with  the 
decision  and  the  agreement  of  the  parties. 

Ordered,  this  3d  day  of  February,  1914,  that,  inasmuch  as  the  judg- 
ment entered  in  this  cause  on  October  24,  1912,  has  heretofore  been 
annulled  by  an  order  for  a  rehearing,  it  is  now  here  again  adjudged  as 
follows : 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  the  District  Court  for  further  proceedings  in  conformity 
with  this  opinion  and  the  agreements  of  the  parties ;  and  the  plaintiff 
in  error  recovers  its  costs  in  this  court 
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(211  Fed.  Ill) 

COPPER  RIVER  &  N.  W.  RY.  CO.  V.  REED. 

(Circuit  Court  of  Appeals,  Nintli  Circuit.    February  9,  1914.) 

No.  2301. 

1.  Master  and  Sebvant  (§  265*) — Death  of  Servant — Employers'  Liability 

Act — Actionable  Negligence. 

Decedent  and  his  firemen  were  operating  a  rotary  snowplow  over  de- 
fendant's railroad  in  Alaska,  when  a  wooden  bridge  gave  way  under  ttie 
engine,  due  to  the  burning  off  of  certain  supports  under  it,  causing  the 
engine  to  turn  over  and  kill  deceased.  Held,  that  such  facts  were  suffi- 
cient to  show  actionable  negligence  on  the  part  of  the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  877- 
908,  955;   Dec.  Dig.  $  265.*] 

2.  Appeal  and  Error  (|  263*) — ^Instructions — Exceptions — Time. 

Objections  to  instructions  cannot  be  considered  on  a  writ  of  error,  where 
no  exceptions  were  taken  thereto  wliile  the  Jury  were  at  the  bar. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1516- 
1523,  1525-1532;    Dec.  Dig.  §  263.*] 

3.  Appeal  and  Error  (§  264*) — Damages — Apportionment. 

Where  no  exception  was  taken  by  either  party  to  the  form  of  the  ver- 
dict in  an  action  for  wrongful  death,  and  by  the  terms  of  Act  Cong.  April 
22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1911,  p.  1322),  as 
amended  by  Act  April  5,  1910,  c.  143,  36  Stat.  291  (U.  S.  Comp.  St.  Supp. 
1911,  p.  1324),  there  could  be  but  one  recovery  for  the  injury  complained  of, 
the  fact  that  the  damages  were  not  apportioned  by  the  verdict  between 
decedent's  widow  and  children  as  they  should  have  been  was  not  reversi- 
ble error. 

[Ed.  Note.^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §8  1533- 
1535;    Dec.  Dig.  §264.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska ;  Peter  D.  Overfield,  Judge. 

Action  by  Mrs.  E.  A.  Reed,  as  administratrix  of  the  estate  of  J.  E. 
Reed,  deceased,  against  the  Copper  River  &  Northwestern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  H.  Bogle,  Carroll  B.  Graves,  F.  T.  Merritt,  and  Lawrence  Bogle, 
all  of  Seattle,  Wash.,  and  R.  J.  Boryer,  of  Cordova,  Alaska,  for  plain- 
tiff in  error. 

J.  H.  Cobb,  of  Juneau,  Alaska,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  under  the  Employ- 
ers' Liability  Law  of  April  22,  1908  (35  St.  Lg.  65),  as  amended  by  the 
act  of  April  5,  1910  (36  St.  Lg.  291) ;  sections  1  and  2  of  the  first  men- 
tioned act  being  as  follows : 

"Sec.  1.  That  every  common  carrier  by  railroad  while  engaging  in  commerce 
between  any  of  the  several  states  or  territories,  or  between  any  of  the  states 
and  territories,  or  between  the  District  of  Columbia  and  any  of  the  states 
or  territories,  or  between  the  District  of  CJoliimbia  or  any  of  the  states  or  ter- 
ritories and  any  foreign  nation  or  nations,  shaU  be  liable  in  damages  to  any 

•For  other  cases  see  same  topic  &  9  mitmbbb  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexei 
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person  suffering  injury  while  he  is  employed  by  bucH  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  employ^,  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving  widow  or  husband  and  children  of 
such  employ^;  and,  if  none,  then  of  such  employe's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employ^,  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents, 
or  employes  of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment 

"Sec.  2.  That  every  common  carrier  by  railroad  in  the  territories,  the  Dis- 
trict of  Columbia,  the  Panama  Canal  Zone,  or  other  possessions  of  the  United 
States  shall  be  liable  in  damages  to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  any  of  said  jurisdictions,  or,  in  case  of  the  death 
of  such  employ^,  to  his  or  her  personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  ctiildren  of  such  employ^ ;  and,  if  none,  then 
of  such  employe's  parents;  and,  if  none,  then  of  the  next  of  kin  dependent 
upon  such  employ^,  for  such  injury  or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employes  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  en- 
gines, appliances,  machinery,  track,  roadbed,  works,  boats,  wharves,  or  other 
equipment" 

Section  2  of  the  act  of  April  5, 1910,  is  as  follows : 

"That  said  act  be  further  amended  by  adding  the  following  section  as  sec- 
tion nine  of  said  act : 

"Sec.  9.  That  any  right  of  action  given  by  this  act  to  a  person  suffering 
injury  shall  survive  to  his  or  her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  or  children  of  such  employ^,  and.  If  none, 
then  of  such  employe's  parents ;  and,  if  none,  then  of  the  next  of  kin  depend- 
ent upon  such  employ^,  but  in  such  cases  there  shall  be  only  one  recovery  for 
the  same  injury." 

The  action  was  brought  by  the  widow  of  the  deceased,  Reed,  as 
administratrix  of  his  estate,  for  the  benefit  of  herself  as  survivng 
widow  and  her  two  minor  children  named  in  the  complaint,  to  recover 
damages  growing  out  of  the  death  of  her  husband  and  father  of  the 
two  children,  while  in  the  employ  of  the  railway  company  as  a  loco- 
motive engineer,  by  reason  of  this  alleged  negligence  on  its  part : 

"That  on  the  date  aforesaid  (the  date  of  the  decedent's  death)  defendant  had 
negligently  allowed  its  roadbed  to  get  out  of  repair,  the  ties  to  be  burned  and 
destroyed  by  ashes  and  cinders,  negligently  allowed  by  defendant  to  be  dumped 
upon  the  roadbed,  and  otherwise  suffered  to  become  utterly  unsafe  and  unfit 
as  a  roadbed  over  which  cars  and  locomotives  were  to  be  operated,  so  as  to 
render  the  same  extremely  hazardous  to  the  said  J.  E.  Reed,  and  other  em- 
ployes of  the  defendant  operating  its  said  engines.  That  on  or  about  the  said 
date,  while  plaintiff's  intestate,  in  pursuance  of  the  duties  of  his  employment, 
was  driving  an  engine  over  defendant's  said  road,  by  reason  of  the  unsafe 
and  hazardous  condition  of  said  track,  said  engine  was  derailed  and  plain- 
tiff's intestate  was  killed.  That  said  fatality  was  due  solely  to  the  negligence 
of  the  defendant  in  failing  to  keep  and  maintain  its  roadbed  in  a  reasonably 
safe  condition  for  the  operation  of  its  trains  thereon,. and  without  any  fault 
or  negligence  whatever  on  the  part  of  the  said  deceased." 

The  answer  of  the  railway  company  put  in  issue  its  alleged  negli- 
gence, and  set  up  the  affirmative  defenses  of  assumption  of  risk  by 
the  deceased,  and  that  his  death  was  caused  by  his  own  negligence  and 
that  of  his  fellow  servants. 

[1]  The  accident  happened  on  the  1st  of  January,  1912,  on  that  por- 
tion of  the  railway  company's  road  extending  from  Cordova  to  Tiekel 
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in  Alaska,  and  occurred  at  the  time  the  deceased  and  his  fireman  were 
operating  a  rotar}'  snowplow  which  at  the  moment  of  the  accident  was 
passing  over  a  wooden  bridge  some  of  the  supports  of  which  had  been 
burned,  resulting  in  the  turning  over  of  the  engine  and  the  death  of 
the  engineer. 

It  is  contended  on  behalf  of  the  appellant  railway  company  that 
there  was  no  sufficient  evidence  of  any  negligence  for  which  the  com- 
pany is  chargeable  in  law,  and  that  therefore  the  judgment  should  be 
reversed,  with  directions  to  the  trial  court  to  dismiss  the  action,  but 
we  are  unable  to  take  that  view  of  the  evidence.  It  is  further  insisted 
for  the  appellant  that  the  judgment  should  be  reversed,  and  the  cause 
at  least  remanded  for  a  new  trial  because  of  the  erroneous  instruction 
of  the  jury  by  the  court  in  respect  to  the  measure  of  damages,  and  be- 
cause the  jury  did  not,  by  its  verdict,  apportion  the  damages  awarded 
between  the  widow  and  the  children  in  whose  behalf  the  action  was 
brought. 

[2^  3]  None  of  the  instructions  given  by  the  court  to  the  jury  can 
be  considered  by  us,  for  the  reason  that  they  were  not  seasonably  ex- 
cepted to.  See  the  recent  decision  of  this  court  in  the  case  of  Arizona 
&  Mew  Mexico  Railway  Co.  v.  Clark,  207  Fed.  817,  125  C.  C.  A.  305, 
and  cases  there  cited.  It  is  true  that  the  damages  awarded  by  the 
jury  should  have  been  by  its  verdict  apportioned  between  the  widow 
and  children  (Gulf,  Colorado,  etc.,  Ry.  Co.  v.  McGinnis,  228  U.  S.  173, 
175,  33  Sup.  Ct.  426,  57  L.  Ed.  785),  but  no  exception  appears  to  have 
been  taken  by  either  party  to  the  form  of  the  verdict,  and  by  the  very 
terms  of  the  statute  under  which  the  action  was  brought  there  can  be 
but  the  one  recovery  for  the  injury  complained  of.  We  do  not  there- 
fore see  that  the  appellant  has  been  injured  by  the  omission  referred  to. 

The  judgment  is  affirmed. 

(211  Fed.  113) 

FIRST  NAT.  BANK  OF  FT.  WAYNE,  IND.,  v.  LIBRARY  BUREAU. 

(Circuit  Ourt  of  Appeals,  Seventh  Circuit    January  6,  1914.) 

No.  1990. 

1.  CoiTTBACTs  (I  335*) — Building  Contracts — Suffictienct  of  Complaint. 

In  an  action  on  a  building  contract,  a  complaint  was  not  demurrable, 
though  it  showed  a  delay  in  completing  the  work,  that  by  the  contract  $25 
was  to  be  paid  as  liquidated  damages  for  each  day's  delay,  unless  the  con- 
tract time  was  extended  by  the  architect  on  written  request  of  the  con> 
tractor,  and  that  no  such  request  had  been  made  or  ext^ision  granted, 
where  it  also  showed  an  unpaid  balance  of  the  contract  price  exceeding 
such  liquidated  damages  for  the  delay  shown. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |§  1664-1676 ;  Dec. 
Dig.  $  335.*] 

2.  Appeal  and  Ebbob  (|  907*)  —  Pbesumptions  in  Suppobt  op  Judgment  — 

Omission  of  Evidence  fbom  Recobd. 

Where,  in  an  action  on  a  building  contract,  a  complaint  showed  a  delay 
in  completing  the  work,  a  provision  in  the  contract  for  liquidated  damages 
for  each  day's  delay  unless  it  was  extended  by  the  architect  on  written 
request  of  the  contractor,  and  that  no  such  request  was  made  or  exten- 
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sion  granted,  defendant  pleaded  a  counterclaim  for  such  liquidated  dam- 
ages, and  plaintiff  in  reply  to  the  answer  and  in  answer  to  the  counter- 
claim pleaded  a  waiver  of  the  condition  with  respect  to  the  time  of  com- 
pletion, that  defendant  had  affirmatively  requested  that  the  work  done 
after  the  stipulated  time  of  completion  should  not  be  undertaken  and  pro- 
ceeded with  until  after  such  date,  and  that  defendant  accepted  the  work 
as  fully  completed  fn  accordance  with  the  contract,  it  would  be  presumed, 
where  the  evidence  was  not  in  the  record,  that  a  motion  to  modify  a  judg- 
ment for  the  unpaid  balance  of  the  contract  price  by  deducting  such  liqui- 
dated damages  was  properly  overruled,  since  evidence  of  a  waiver  and  ac- 
ceptance might  properly  have  been  received  under  the  issue  made  on  the 
counterclaim,  even  if  not  admissible  under  the  complaint,  and,  if  received, 
it  would  not  have  been  error  for  the  trial  court  to  treat  the  complaint  as 
amended  so  as  to  allege  waiver  and  acceptance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2899, 
2911-2915,  2916,  3673,  3674,  3676,  3678 ;   Dec.  Dig.  §  907.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Indiana;  Albert  B.  Anderson,  Judge. 

Action  by  the  Library  Bureau  against  the  First  National  Bank  of 
Ft.  Wayne,  Ind.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Wm.  J.  Vesey,  of  Ft.  Wayne,  Ind.,  and  Merrill  Moores  and  Walter 
Myers,  both  of  Indianapolis,  Ind.,  for  plaintiff  in  error. 

John  Morris  and  William  P.  Breen,  both  of  Ft.  Wayne,  Ind.,  for  de- 
fendant in  error. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  CARPEN- 
TER, District  Judge. 

BAKER,  Circuit  Judge.  Defendant  in  error,  plaintiff  below,  en- 
gaged by  a  written  contract  to  do  the  interior  finish  for  the  banking 
room  of  defendant  at  Ft.  Wayne,  Ind.  In  the  contract  it  was  pro- 
vided that  plaintiff  should  complete  its  work  by  November  15,  1909. 
But  the  work  was  not  in  fact  finished  until  May  1,  1910.  Defendant 
failed  and  refused  to  pay  the  balance  of  the  agreed  price;  and  plain- 
tiff brought  this  action  upon  the  contract. 

In  its  complaint  plaintiff  set  out  that  the  contract  price  was  $34,000 
and  that  $27,500  had  been  paid,  leaving  a  balance  of  $6,500  due  and 
unpaid.  Plaintiff  also  disclosed  the  fact  in  its  complaint  that  the  com- 
pletion of  the  work  was  delayed  a  period  of  166  days,  namely,  from 
November  15,  1909,  to  May  1,  1910,  and  that  by  the  terms  of  the  con- 
tract plaintiff  was  to  pay  defendant  $25  as  liquidated  damages  for  each 
day's  delay,  unless  the  contract  time  had  been  extended  by  the  archi- 
tect on  written  request  of  plaintiff,  and  that  no  such  request  had  been 
made  and  no  such  extension  had  been  granted. 

[1,  2]  Defendant  has  been  seeking  in  this  court  to  reach  the  ques- 
tion of  plaintiff's  liability  for  the  liquidated  damages  on  account  of  the 
delay.  The  first  attempt  was  by  calling  attention  to  defendant's  de- 
murrer to  the  complaint.  But  as  the  complaint  showed  defendant's 
liability  for  $2,350  of  the  contract  price  over  and  above  the  $4,150 
which  defendant  says  is  due  to  it  for  damages,  it  is  evident  that  the 
court  committed  no  error  in  overruling  the  demurrer  which  was  ad- 
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dressed  to  the  complaint  on  the  ground  that  it  failed  to  state  a  cause 
of  action.  The  other  way  in  which  defendant  sought  to  present  the 
question  was  by  calling  attention  to  a  motion  which  had  been  presented 
to  the  trial  court  to  modify  the  judgment.  In  June,  1912,  judgment 
was  entered  for  plaintiff  in  the  sum  of  $8,758.  In  October,  1912,  de- 
fendant moved  the  court  to  modify  the  judgment  by  deducting  there- 
from $4,150,  being  the  amount  claimed  for  liquidated  damages  at  $25 
a  day  for  166  days.  It  is  evident  that  the  finding  and  judgment  gave 
plaintiff  the  unpaid  balance  of  the  contract  price,  together  with  inter- 
est, without  the  deduction  demanded  by  defendant  in  its  motion.  No 
bill  of  exceptions  containing  the  evidence  is  in  the  record.  Nothing 
but  the  pleadings,  rulings  thereon,  and  judgment  have  been  presented 
to  us.  Among  the  pleadings  we  find  that  defendant  filed  an  answer 
and  also  a  counterclaim  based  upon  the  alleged  liability  of  plaintiff  to 
defendant  for  liquidated  damages  at  the  rate  of  $25  a  day  for  the  166 
days  extending  from  November  15,  1909,  to  May  1,  1910,  and  that 
plaintiff  in  reply  to  the  answer  and  likewise  in  answer  to  the  counter- 
claim pleaded  that  defendant  prior  to  November  15,  1909,  had  waived 
the  condition  with  respect  to  the  time  of  completing  the  contract,  and, 
further,  that  defendant  had  affirmatively  requested  plaintiff  that  the 
part  of  the  work  which  was  not  done  until  after  November  15,  1909, 
should  not  be  undertaken  and  proceeded  with  until  after  November  15, 

1909,  and  that  such  work  so  undertaken  on  defendant's  request  could 
not  reasonably  be  completed  before  May  1,  1910,  and  that  on  May  1, 

1910,  defendant  accepted  the  work  as  having  been  fully  completed  in 
accordance  with  the  contract.  It  is  therefore  manifest  that  evidence 
respecting  defendant's  waiver  and  acceptance  might  properly  have  been 
heard  under  the  issue  made  on  defendant's  counterclaim,  even  if  it 
were  to  be  conceded  that  an  objection  to  evidence  respecting  a  waiver 
by  defendant  offered  under  plaintiff's  complaint,  might  have  been  suc- 
cessfully interposed.  And  if  evidence  of  that  character  was  in  fact 
introduced,  it  would  not  have  been  error  for  the  trial  court  to  treat  the 
complaint  of  plaintiff  as  having  been  amended  so  as  to  include  an  al- 
legation of  waiver  and  acceptance.  In  other  words,  on  the  present 
state  of  the  record,  all  presumptions  being  in  favor  of  the  correctness 
of  the  judgment  of  the  trial  court,  we  must  presume  that  evidence  was 
presented  which  justified  a  finding  that  defendant  had  waived  the  time 
condition  and  had  accepted  the  work  as  fully  completed  under  the  con- 
tract, and  consequently  that  the  motion  to  modify  the  judgment  or  to 
compel  a  remittitur  by  plaintiff  was  properly  overruled. 

The  judgment  is: 
Affirmed. 
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(211  Fed.  323) 

ALBEMARLE  SOAPSTONB  CO.  v.  SKIPWITH. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  4,  1913.) 

No.  1163. 

1.  Waters  and  Wateb  Coubses  (|  49*) — Flooding  Land— Permanency  of 

Injury. 

Where,  in  trespass  to  recover  damages  to  plaintifTs  land  and  crops  by  de- 
fendant's deposit  of  soapstone  dust  into  waters  of  a  creek  which  by  floods 
and  freshets  subsequently  was  carried  down  and  deposited  on  plaintiff's 
land,  there  was  no  proof  of  a  permanent  injury,  the  rule  of  damages  ap- 
plicable to  a  nuisance  resulting  from  a  permanent  structure  or  establish- 
ment which  at  once  exerts  a  malefic  effect  was  inapplicable. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  39,40;    Dec.  Dig.  §  49.*] 

2.  Waters  and  Water  Courses  (§  49*) — Injuries  to  Land — Right  to  Sue. 

In  an  action  for  injuries  to  plaintiff's  land  and  crops  by  the  pollution 
of  the  waters  of  a  stream  with  soapstone  dust  by  defendant  which  was 
later  thrown  on  plaintiff's  land  by  floods  and  freshets,  plaintiff's  right  to 
recover  was  limited  to  the  damages  for  injuries  sustained  after  the  time 
he  acquired  title  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
li  39,  40;   Dec.  Dig.  $  49.*] 

3.  Waters  and  Water  Courses  ({  49*)  —  Injuries  to  Land  —  Measure  of 

Damages. 

In  an  action  for  injuries  to  plaintiff's  land  and  crops  by  defendant's 
pollution  of  a  stream  by  soapstone  dust  which  was  later  thrown  onto  the 
land  by  floods  and  freshets,  the  court  properly  charged  that  plaintiff's 
measure  of  damages  for  injury  to  the  land  was  the  difference  between 
its  rental  value  freed  from  and  subject  to  or  incumbered  with  the  dust 
so  deposited  and  for  the  injury  to  any  given  crop  the  difference  in  value 
of  the  crop  free  from  and  burdened  with  such  deposit. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  39,40;   Dec.  Dig.  §49.*] 

4.  Damages  (§  217*) — Instructions — Damages. 

Where,  in  an  action  for  injuries  to  plaintiff's  land  and  crops  by  de- 
posit of  soapstone  dust  in  the  waters  of  a  stream  which  was  thereafter 
carried  onto  the  land  by  freshets  and  overflows,  the  evidence  showed  that 
one  portion  of  plaintiff's  land  was  mor^  subject  to  overflow  and  consequent 
deposit  of  soapstone  dust  than  the  remainder,  and  that  the  damage  to 
crops  was  confined  to  the  upper  bottom,  while  the  damage  by  loss  of  the 
use  of  the  land  for  purposes  other  than  grazing  the  wild  grass  was  con- 
fined to  the  lower  bottom,  an  instruction  that  an  upper  riparian  proprietor 
had  no  right  to  so  use  the  stream  as  to  materially  injure  the  land  or  crops 
of  the  lower  owner  of  the  same  stream,  and  if  the  jury  believed  from  the 
evidence  that  defendant  had  so  used  the  stream  in  question  as  to  ma- 
terially injure  the  land  or  crops,  or  both,  of  plaintiff,  the  jury  should 
find  for  him,  and  assess  his  damages  at  such  sum  as  would  compensate 
him  for  the  injury  so  done,  the  measure  of  damages  for  injury  to  the 
land  being  the  difference  between  the  fair  rental  value  thereof,  free  from 
and  subject  to  the  alleged  deposit  during  the  period  specified,  and  the 
measure  of  damages  for  injury,  if  any,  to  crops  being  the  difference  in 
the  value  of  the  crops  free  from  and  subject  to  the  deposit  was  not  ob- 
jectionable as  authorizing  double  damages. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  ||  556-559;  Dec- 
Dig.  I  217.*] 

In  Error  to  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Virginia,  at  Charlottesville ;  Henry  Clay  McDowell,  Judge. 
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Action  by  L.  Skipwith  against  the  Albemarle  Soapstone  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

J.  T.  Coleman,  of  Lynchburg,  Va.  (Coleman,  Easley  &  Coleman,  of 
Lynchburg,  Va.,  on  the  brief),  for  plaintiff  in  error. 

H.  W.  Walsh  and  R.  T.  W.  Duke,  Jr.,  both  of  Charlottesville,  Va., 
for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  CON- 
NOR, District  Judges. 

KELLER,  District  Judge.  This  was  an  action  in  trespass  on  the 
case  brought  by  L.  Skipwith  against  the  Albemarle  Soapstone  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of  New  York, 
alleging  damages  to  Skipwith's  land  occasioned  by  the  depositing  by 
the  defendant  of  soapstone  dust  in  the  waters  of  Eppes  creek,  which 
dust  was  by  floods  and  freshets  subsequently  carried  down  and  depos- 
ited upon  the  lands  of  plaintiff  below,  rendering  said  lands  sterile  and 
infertile,  etc. 

[1]  Upon  a  former  trial  of  this  case  a  verdict  and  judgment  was 
rendered  in  favor  of  the  defendant,  which  was  reversed  upon  writ  of 
error.  See  Skipwith  v.  Albemarle  Soapstone  Co.,  185  Fed.  15,  107  C. 
C.  A.  1 19.  In  view  of  the  opinion  of  this  court  in  that  case  it  will  be 
unnecessary  to  consider  all  of  the  assignments  of  error  embraced  in  the 
record  as  it  is  evident  that  many  of  them  are  founded  upon  the  theory 
that  the  doctrine  applicable  to  the  case  is  that  the  damage  complained 
of  is  attributable  solely  to  the  erection  and  operation  of  permanent 
structures  or  establishments  which  at  once  exert  their  malefic  effect. 
That  such  is  not  the  case  here  was  plainly  pointed  out  in  the  opinion 
of  Judge  Boyd  in  the  case  upon  the  former  writ  of  error ;  and  to  the 
views  therein  expressed  we  adhere.  The  claim  here  is  for  damage  to 
the  land,  and  this  did  not  arise  until  soapstone  dust  and  debris  became 
deposited  on  the  plaintiff's  land. 

[2]  The  defendant  was  properly  permitted  to  file  its  plea  of  the 
statute  of  limitations  of  five  years,  and  the  learned  trial  judge  in  in- 
struction D  further  limited  the  time  within  which  the  injury  must  have 
happened  to  the  period  between  April  7,  1903,  and  May  27,  1907 ;  .  it 
appearing  that  plaintiff's  record  title  did  not  accrue  until  April  7,  1903. 
This  instruction  D  given  by  the  court  below,  and  made  the  subject  of 
an  exception,  is  as  follows : 

**The  upper  riparian  owner  has  no  right  to  so  use  a  stream  of  water  as  to 
inateriaUy  injure  the  land  or  crops  of  a  lower  riparian  owner  on  the  same 
stream.  If  the  Jury  believe  from  the  preponderance  of  the  evidence  that  the 
defendant  has,  between  April  7,  1903,  and  May  27,  1907,  so  used  the  stream 
in  question  here  as  to  materially  injure  the  land  or  crops,  or  both,  of  the 
plaintiff,  the  Jury  should  find  for  the  plaintiff,  and  assess  his  damages  at  such 
sum  as  will  compensate  him  for  the  injury  so  done.  The  measure  of  damages 
for  the  injury  to  the  land,  if  any,  is  the  difference  between  the  fair  rental 
value  of  the  land  free  from  and  subject  to  the  alleged  deposit  of  soapstone  dust 
during  the  period  aforesaid.  The  measure  of  damages  for  injury,  if  any,  to 
plaintiff's  crops  during  the  aforesaid  period  is  the  difference  in  the  value  be- 
tween such  crops  free  from  and  subject  to  the  alleged  deposit  of  soapstone 
dust  thereon.  In  no  event  will  the  Jury  assess  any  damages  for  mere  loss  of 
the  use  of  the  water." 
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[3]  This  instruction  told  the  jury  that  they  could  give  no  damages 
on  account  of  the  only  feature  wherein  the  declaration  counted,  on  what 
may  be  termed  a  "permanent"  injury,  namely,  the  pollution  of  the  wa- 
ter, and  confined  the  recovery  to  injury  occurring  to  the  plaintiff's 
lands  and  crops  within  the  period  from  April  7,  1903  (when  plaintiff 
took  title),  to  May  27,  1907.  The  court  properly  instructed  the  jury 
that  the  measure  of  damages  to  the  lands  was  the  difference  between 
their  rental  value  free  from  and  subject  to  or  incumbered  with  the 
soapstone  dust  deposited  on  them;  that  as  to  any  given  crop  as  to 
which  evidence  of  injury  by  deposit  of  such  soapstone  dust  appeared, 
the  measure  of  damages  would  be  the  difference  in  value  between  the 
crop  free  from  and  burdened  with  such  deposit.  We  think,  in  view 
of  the  evidence  given,  that  this  instruction  was  not  only  without  fault, 
but  that  it  was  eminently  proper. 

[4]  The  evidence  disclosed  that  one  portion  of  plaintiff's  lands  was 
more  subject  to  overflow  and  consequent  deposit  of  soapstone  dust 
than  the  remainder.  As  pointed  out  by  the  learned  trial  judge  in  his 
opinion  entering  judgment  on  the  verdict  of  the  jury,  "the  evidence 
of  damage  to  crops  was  confined  to  the  upper  bottom,  while  evidence 
of  damage  by  loss  of  the  use  of  the  land  for  purposes  other  than  graz- 
ing the  wuld  grass  was  confined  to  the  lower  bottom/*  and  we  fully 
^gree  with  his  conclusion  that,  read  in  the  light  of  the  evidence,  the 
instruction  D,  given  by  the  court  could  not  have  been  misunderstood 
by  the  jury,  or  have  been  regarded  by  that  body  as  authorizing  double 
damages  upon  any  feature  arising  in  the  case.  We  therefore  hold  that 
the  third  and  fourth  exceptions  of  the  defendant,  covering  assignments 
Nos.  3,  4,  5,  and  6  are  without  merit. 

Assignments  Nos.  1,  2,  and  7  are  more  general  in  their  nature,  the 
first  two  being  based  on  the  refusal  of  the  court  to  direct  a  verdict 
for  the  defendant,  and  the  last  on  the  refusal  to  set  aside  the  verdin 
and  grant  the  defendant  a  new  trial,  and  embrace  the  doctrine,  disap- 
proved by  this  court,  that  the  occasion  of  the  injury  to  the  plaintiff 
was  one  to  which  the  pleas  of  prescription  and  of  the  five  year  statute 
of  limitation  applied,  as  being  the  immediate  and  inevitable  result  of  a 
permanent  structure.  See  the  very  instructive  case  of  Mast  v.  Sapp, 
140  N.  C.  537,  53  S.  E.  350,  5  L.  R.  A.  (N.  S.)  379,  111  Am.  St. 
Rep.  864,  6  Ann.  Cas.  384.  And  see,  also,  the  very  full  discussion  of 
the  whole  subject  in  Sutherland  on  Damages  (3d  Ed.)  §  1037  et  seq., 
where  the  doctrine  in  relation  to  the  class  of  cases  in  which  injuries 
are  regarded  as  permanent,  and  may  or  must  be  sued  for  once  for  all 
and  the  class  in  which  no  suit  can  be  brought  until  the  actual  injury  to 
complainant  arises  is  fully  set  out  and  illustrated  by  cases  from  many 
jurisdictions. 

We  are  fully  persuaded  that  the  former  decision  of  this  court  in 
this  case  was  correct,  and  that  the  District  Court  for  the  Western  Dis- 
trict of  Virginia  in  retrying  the  case  committed  no  error. 

It  results  that  the  judgment  is  in  all  respects  affirmed. 

Affirmed. 
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(211  Fed.  385) 

TYOMIES  PUB.  CO.  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Marcli  3.  1914.) 

No.  2505. 

1.  Constitutional  Law  (§  197*) — Ex  Post  Facto  Laws — Mail  Mattebt— Reo- 

ULATION. 

Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1129  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1651])  §  211,  making  it  an  offense  to  mail  obscene  and  filthy 
matter,  is  not  unconstitutional  as  an  ex  post  facto  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  i  550; 
Dec.  Dig.  S  197.*] 

2.  Constitutional  Law  (|  90*) — ^Liberty  of  the  Pbess. 

Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat  1129  [U.  S.  Comp.  St 
Supp.  1911,  p.  1651])  §  211,  prohibiting  the  mailing  of  obscene  and  filthy 
matter,  is  not  in  derogation  of  the  constitutional  right  of  freedom  of  the 
press. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  172; 
Dec.  Dig.  i  90.*] 

3.  Post  Office  (§  2*) — Nonmailable  Matteb — Statutes. 

Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat  1129  [U.  S.  Comp.  St 
Supp.  1911,  p.  1651])  i  211,  making  it  an  offense  to  deposit  in  the  mails 
obscene  and  filthy  matter,  is  not  invalid  for  failure  to  prescribe  a  stand- 
ard by  which  the  offense  may  be  ascertained,  nor  as  failing  to  restrict  the 
offense  to  the  deposit  of  matter  in  the  United  States  mails. 

[Ed.  Note.— For  other  cases,  see  Post  Oflice,  Cent  Dig.  i  2;  Dec.  Dig. 
i  2.*] 

4.  Post  Office  (|  2*) — Mail  Matteb — ^Regulation — Statutes — Validity. 

Since  the  offense  of  depositing  obscene  ami  filthy  matter  in  the  malls, 
prohibited  by  Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1129  [U.  S. 
Comp.  St  Supp.  1911,  p.  1651])  §  211,  Is  made  a  felony  by  section  335,  sec- 
tion 211  is  not  objectionable  for  failure  to  provide  that  persons  who  shall 
deposit  nonmailable  matter  are  guilty  of  a  felony  or  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Post  Oflice,  Cent  Dig.  |  2 ;  Dec.  Dig. 
12.*] 

6.  Post  Office  (§  48*) — Nonmailable  Matteb — Obscene  and  Filthy  Matteb 
— Indictment. 

In  a  prosecution  for  depositing  in  the  mails  certain  lewd  and  filthy  pic- 
tures in  violation  of  Pen.  Code  (Act  March  4,  1909,  c.  321,  35  Stat  1129 
[U.  S.  Comp.  St  Supp.  1911,  p.  1651])  S  211,  the  indictment  was  not  ob- 
-  jectionable  because  it  did  not  refer  to  the  entire  publication  of  which  the 
alleged  nonmailable  pictures  were  a  part,  since,  as  the  statute  makes  it  a 
crime  to  mail  an  obscene  or  filthy  picture,  it  is  only  necessary  that  the 
Jury  should  consider  so  much  of  the  context  as  is  essential  to  a  proper 
understanding  of  what  is  claimed  to  be  in  violation  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  {§  67-80;  Dec. 
Dig.  I  48.*] 

6.  Indictment  and  Information  (§  196*) — Defects — Waiveb. 

An  objection,  to  an  indictment  for  depositing  certain  nonmailable  pic- 
tures in  the  mails,  that  it  did  not  expressly  charge  that  defendants  were 
aware  of  the  character  of  the  pictures,  not  having  been  specifically  urged 
before  verdict,  was  within  Rev.  St  §  1025  (U.  S.  Comp.  St.  1901,  p.  720), 
providing  that  proceedings  on  an  indictment  shall  not  be  affected  by  rea- 
son of  any  defect  or  imperfection  in  matter  of  form  only  which  shall  not 
tend  to  defendant's  prejudice. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
i§  628-635;   Dec.  Dig.  §  196.*] 

•For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


48  128  C.  C.  A.  REPORTS 

7.  Indictment  and  Information  (§  71*) — Requisites. 

An  indictment  is  only  required  to  contain  facts  which  constitute  the  of- 
fense it  charges  with  sufficient  certainty  to  fairly  inform  defendant  of  the 
crime  intended  to  be  alleged,  so  as  to  make  the  judgment  a  complete  de- 
fense to  a  second  prosecution  for  the  same  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
81144,174, 193, 194;  Dec.  Dig.  §  71.*] 

8.  Post  Oftice  (§  49*) — Nonmailable  Matter — Evidence. 

In  a  prosecution  for  sending  certain  nonmailable  pictures  through  the 
mails,  evidence  of  certain  words  and  dialogue  appearing  above  and  below 
the  pictures,  wliich  was  both  identifying  and  characterizing,  was  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  if  84-86;  Dec. 
Dig.  i  49.* 

Post  office,  nonmailable  matter,  see  note  to  Timmon  v.  United  States,  30 
0.  C.  A.  79;  McCarthy  v.  United  States,  110  C.  C.  A.  548.] 

9.  Post  Office  (§  49*) — Nonmailable  Matter— Deposit  in  Mails — Proof. 

Where  a  corporation  publistiing  a  newspaper  and  its  manager  were  in- 
dicted for  sending  certain  nonmailable  pictures  through  the  mails,  it  was 
not  necessary,  in  order  to  sustain  a  conviction  of  the  manager,  that  the 
government  prove  that  he  personally  deposited  the  papers  containing  the 
alleged  nonmailable  pictures  in  the  mails;  the  Jury  being  authorized  to 
find  such  fact  from  all  the  circumstances,  including  proof  that  the  pictures 
were  printed  in  the  paper  of  which  he  was  business  manager  and  Uie  pub- 
lication of  which  he  superintended. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  if  84-86;  Dec 
Dig.  i  49.*J 

10.  Criminal  Law  (§  829*) — ^Trial— Instructions— Request  to  Charge. 

It  is  not  error  to  refuse  a  request  to  charge  sufficiently  covered  by  the 
instructions  given. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2011 ;  Dec 
Dig.  $  829.*] 

U.  Post  Office  (i  31*)— Nonmailable  Matter — ^"Obscene,  Lewd,  and  Las- 
civious." 

The  words  "obscene,  lewd,  and  lascivious,"  as  used  in  Pen.  Code  (Act 
March  4,  1909,  c.  321,  35  Stat.  1129  [U.  S.  Comp.  St  Supp.  1911,  p.  1651]) 
I  211,  prohibiting  the  sending  of  obscene,  lewd,  and  lascivious  matter 
through  the  mails,  signify  that  form  of  immorality  that  has  relation  to 
sexual  impurity. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §S  50,  52;  Dec. 
Dig.  i  31.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4887-4889 ;  voL 
8.  p.  7735.] 

12.  Post  Office  (§  50*) — Nonmailable  Matter— "Filthy." 

In  a  prosecution  for  sending  obscene  and  ffithy  matter  through  the 
mails,  the  court  properly  defined  the  term  "filthy"  to  mean  nasty,  dirty, 
vuigar,  indecent,  offensive  to  the  moral  sense,  morally  depraving,  and  de- 
basing, and  left  the  question  whether  the  pictures  in  question  were  ob- 
scene, filthy,  lewd,  and  lascivious  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  H  87-89;  Dec. 
Dig.  i  50.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Ses- 
sions, Judge. 

•For  oUier  cases  see  same  topic  A  i  nuhbbb  In  Deo.  A  Am.  Digs.  1907  to  date.  4k  Rep*r  Indexes 


Digitized  by 


Google 


TTOMIES  PUB.  CO.  V.  UTITBD  STATES  49 

The  Tyomies  Publishing  Company,  John  Nummivuori,  and  anoth- 
er were  convicted  of  sending  improper  matter  through  the  mails,  in 
violation  of  Pen.  Code,  §  211,  and  they  bring  error.    Affirmed. 

Nicholas  Klein,  of  Cincinnati,  Ohio,  and  W.  A.  Burritt,  of  Hancock, 
Mich.  (J.  I.  Sheppard,  of  Ft.  Scott,  Kan.  of  counsel),  for  plaintiffs  in 
error. 

Fred  C.  Wetmore,  U.  S.  Atty.,  of  Grand  Rapids,  Mich.,  and  E.  J. 
Bowman,  Asst.  U.  S.  Atty.,  of  Greenville,  Mich.    • 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  DAY,  Dis- 
trict Judge. 

DAY,  District  Judge.  The  plaintiffs  in  error  were  convicted  in  the 
District  Court  of  violations  of  section  211  of  the  Penal  Code  of  the 
United  States.  The  indictment  contained  three  counts,  but  on  the 
trial  the  first  count  was  withdrawn  and  the  jury  was  instructed  that 
as  to  plaintiff  in  error  John  Salminen  only  the  third  count  of  the  in- 
dictment should  be  considered. 

The  indictment  in  count  2  charged  that  the  Tyomies  Publishing  Com- 
pany, a  corporation,  and  John  Nummivuori,  business  manager  of  the 
corporation,  did  on  the  24th  of  April,  1912,  at  the  city  of  Hancock, 
Mich.,  knowingly  and  unlawfully  deposit  and  cause  to  be  deposited  in 
the  post  office  at  Hancock  about  3,000  copies  of  a  publication  known 
as  "Lapatossu,"  printed  in  the  Finnish  language,  containing^  a  certain 
obscene,  lewd,  filthy,  and  indecent  picture,  identified  in  the  mdictment. 

In  count  3  the  indictment  charged  that  the  Tyomies  Publishing  Com- 
pany, and  John  Nummivuori,  business  manager,  and  John  Salminen, 
editor,  on  the  13th  of  December,  1912,  at  Hancock,  Mich.,  knowingly 
and  unlawfully  deposited  and  caused  to  be  deposited  in  the  post  office 
about  3,000  copies  of  said  publication  *Xapatossu,"  containing  a  cer- 
tain obscene,  lewd,  filthy,  and  indecent  picture,  identified  in  the  indict- 
ment. Each  of  the  pictures  was  identified  by  reference  to  the  date  of 
publication  borne  by  the  issue  in  which,  and  to  the  page  thereof  on 
which,  the  picture  appears  as  well  as  by  the  dialogue  connected  there- 
with. 

Pleas  of  not  guilty  were  entered  for  each  of  the  defendants ;  a  mo- 
tion to  quash  the  indictment  was  overruled ;  and  a  motion  to  direct  a 
verdict  in  favor  of  the  defendants  at  the  close  of  the  government's 
testimony  was  overruled.  The  defendants  were  found  guilty  by  the 
jury  and  sentence  imposed.  No  exceptions  were  taken  to  the  charge  of 
the  court,  aside  from  the  court's  failure  to  charge  certain  requests  sub- 
mitted by  the  defendants. 

It  is  urged  that  section  211  of  the  Penal  Code  is  unconstitutional  be- 
cause it  is  an  ex  post  facto  law  and  because  it  abridges  the  freedom 
of  the  press.  Section  211  was  not  enacted  after  the  commission  of  the 
oflFense  charged  in  the  present  case,  nor  has  the  situation  changed  in 
any  respect  to  the  disadvantage  of  the  accused. 

[  1  ]  The  section  of  the  statute  under  consideration  does  not  conform 

to  the  settled  definition  of  an  ex  post  facto  law.    Duncan  v.  Missouri, 

152  U.  S.  382,  14  Sup.  Ct.  570,  38  L.  Ed.  485 ;  Thompson  v.  Utah,  170 
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U.  S.  351,  18  Sup.  Ct.  620,  42  L.  Ed.  1061 ;  Kring  v.  Missouri,  107  U. 
S.  235,  2  Sup.  Ct.  443,  27  L.  Ed.  506. 

[2]  The  statute  is  not  in  derogation  of  the  constitutional  rights  and 
privileges  of  the  defendants  as  publishers  of  a  daily  newspaper.  The 
constitutional  guaranty  of  a  free  press  cannot  be  made  a  shield  from 
violation  of  criminal  laws  which  are  not  designed  to  restrict  the 
freedom  of  the  press,  but  to  protect  society  from  acts  clearly  immoral 
or  otherwise  injurious  to  the  people.  Ex  parte  Jackson,  96  U.  S.  727^ 
736,  24  L.  Ed.  87?;  In  re  Rapier,  143  U.  S.  110,  133,  134,  12  Sup. 
Ct.  374,  36  L.  Ed.  93 ;'  Public  Gearing  House  v.  Coyne,  194  U.  a  497, 
506,  24  Sup.  Ct.  789,  48  L.  Ed.  1092;  Knowles  v.  United  States,  170 
Fed.  409,  411,  95  C.  C.  A.  579;  United  States  v.  Journal  Co.  (D.  C.) 
197  Fed.  415,  418. 

It  is  urged  that  the  statute  does  not  prescribe  a  standard  by  which 
the  crime  can  be  ascertained. 

[3]  With  the  addition  of  certain  elements  which  do  not  vary  the 
test  to  be  applied,  section  211  of  the  Penal  Code  is  essentially  the  same 
as  section  3893  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Sf.  1901,  p.  2658),  concerning  which  Mr.  Justice  Harlan,  in  the 
case  of  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct.  434,  480, 
40  L.  Ed.  606,  said : 

''The  inquiry  under  the  statute  is  whether  the  paper  charged  to  have  been 
obscene,  lewd,  and  lascivious  was  in  fact  of  that  character;  and  if  it  was  of 
that  character,  and  was  deposited  in  the  mail  by  one  who  knew  or  had  no- 
tice at  the  time  of  its  contents,  the  offense  is  complete,  although  the  defend- 
ant himself  did  not  regard  the  paper  as  one  that  the  statute  forbade  to  be 
carried  in  the  mails.  Congress  did  not  intend  that  the  question  as  to  the 
character  of  the  paper  should  depend  upon  the  opinion  or  belief  of  the  person 
who,  with  knowledge  or  notice  of  its  contents,  assumed  the  responsibility  of 
putting  it  in  the  mails  of  the  United  States.  The  evils  that  Congress  sought 
to  remedy  would  continue  and  increase  in  volume  if  the  belief  of  the  accused 
as  to  what  was  obscene,  lewd,  and  lascivious  was  recognized  as  the  test  for 
determining  whether  the  statute  has  been  violated.  Every  one  who  uses  the 
mails  of  the  United  States  for  carrying  papers  or  publications  must  take  no- 
tice of  what,  in  this  enlightened  age,  is  meant  by  decency,  purity,  and  chastity^ 
in  social  life,  and  what  must  be  deemed  obscene,  lewd,  and  lascivious.'* 

The  specific  argument  that  the  criminality  of  the  act  charged  is 
made  to  depend,  not  upon  a  clear  expression  of  the  statute,  but  upon 
standards  personal  to  the  jurors  unknown  at  the  time  the  act  was 
committed,  is  answered  by  what  was  said  in  Nash  v.  United  States,  229 
U.  S.  373,  376,  377,  33  Sup.  Ct.  780,  57  L.  Ed.  1296. 

It  is  urged  that  under  section  211  the  offense  is  not  restricted  to  de- 
positing in  the  United  States  mail,  but  makes  it  an  offense  to  deposit 
nonmailable  matter  anywhere.  It  is  plain  that  only  the  post  office 
establishment  of  the  United  States  was  contemplated  by  Congress,  and, 
as  the  post  office  establishment  was  found  to  have  been  employed  by 
the  defendants  in  this  case  under  consideration,  surely  no  objection  can 
be  raised  by  them  to  this  wording  of  the  statute. 

[4]  It  is  contended  that  the  statute  is  insufficient  because  it  does 
not  say  that  the  persons  who  shall  deposit  nonmailable  matter  for  mail- 
ing are  guilty  of  a  felony  or  misdemeanor.  The  statute  does  impose 
punishment  by  fine  or  imprisonment  or  both ;  this  punishment  is  clear- 
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ly  meant  to  be  imposed  by  the  courts.  The  offense  described  by  section 
211  is  made  a  felony  by  section  335  of  the  Penal  Code  of  the  United 
States.  The  nonmailable  matter,  whose  depositing  is  made  punishable, 
is  that  expressly  defined  in  the  section  providing  a  punishment. 

[B]  It  is  urged  that  the  indictment  is  faulty  because  it  seeks  to 
charge  these  defendants  with  the  commission  of  a  crime,  without  re- 
ferring to  the  entire  publication  of  which  the  alleged  nonmailable  pic- 
tures were  only  a  portion;  the  language  accompanying  the  pictures 
not  being  alleged  to  be  obscene.  The  statute  distinctly  makes  it  a 
crime  to  mail  a  picture  of  a  lewd,  lascivious,  obscene,  or  filthy  charac- 
ter, and  it  was  only  necessary  that  the  jury  should  consider  so  much 
of  the  context  as  was  essential  to  a  proper  understanding  of  what  was 
claimed  to  be  in  violation  of  the  statute.  United  States  v.  Bennett, 
Fed.  Cas.  No.  14,571 ;  Burton  v.  United  States,  142  Fed.  57,  64,  73 
C.  C.  A.  243. 

[I]  The  indictment  alleged  that  defendants  knowingly  deposited  the 
publication  in  the  mails  but  did  not  expressly  charge  that  they  were 
aware  of  the  character  of  the  alleged  nonmailable  pictures.  While  there 
was  a  motion  to  quash  the  indictment  because  not  setting  forth  **facts 
constituting  a  public  ofifense  under  the  laws  of  the  United  States,"  the 
alleged  defect  in  question  was  not  specifically  pointed  out  by  defend- 
ants before  verdict,  and  the  defect,  if  it  was  one,  should  be  regarded 
under  the  circumstances  as  one  of  form  under  section  1025  of  the 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  720),  providing  that  the 
proceedings  on  an  indictment  found  by  a  grand  jury  in  any  District 
Court,  or  other  court  of  the  United  States,  shall  not  be  affected  "by 
reason  of  any  defect  or  imperfection  in  matter  of  form  only  which 
shall  not  tend  to  the  prejudice  of  the  defendant."  Rosen  v.  United 
States,  supra;  Price  v.  United  States,  165  U.  S.  311,  17  Sup.  Ct.  366, 
41  L.  Ed.  727. 

[7]  It  is  essential  to  the  validity  of  an  indictment  that  it  contain 
averments  of  the  facts  which  constitute  the  offense  it  charges  so  cer- 
tain and  specific  as  fairly  to  inform  the  defendant  of  the  crime  intended 
to  be  alleged  and  as  to  make  the  judgment  of  conviction  or  acquittal 
thereon  a  complete  defense  to  a  second  prosecution  of  the  defendant 
for  the  same  offense.  United  States  v.  Hess,  124  U.  S.  483,  486,  487, 
8  Sup.  Ct.  571,  31  L.  Ed.  516;  Stokes  v.  United  States,  157  U.  S. 
187,  15  Sup.  Ct.  617,  39  L.  Ed.  667;  Bennett  v.  United  States  (C.  C. 
A.  6)  194  Fed.  630,  632,  114  C.  C.  A.  402;  Hocking  Valley  R.  R.  Co. 
V.  United  States,  210  Fed.  735,  127  C.  C.  A.  285,  decided  by  this  court 
February  3,  1914.  Judged  by  this  standard,  the  indictment  was  suffi- 
cient. 

[8]  It  is  contended  that  the  court  erred  in  allowing  the  introduction 
in  evidence  by  the  government  of  certain  words  and  dialogue  appear- 
ing above  and  below  the  picture  referred  to  in  the  third  count  of  the 
indictment.  This  dialogue,  together  with  the  translation  of  the  same, 
was  offered  in  evidence  for  the  purpose  of  identifying  the  picture; 
and  it  was  not  only  identifying,  it  was  characterizing  as  well;  and  it 
was  receivable  in  evidence  in  order  that  the  jury  could  fully  under- 
stand the  nature  of  this  picture  complained  of. 

[9]  It  is  urged  that  the  evidence  did  not  show  that  John  Nummi- 
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vuori  deposited  or  caused  to  be  deposited  in  the  post  office  the  papers 
containing  the  alleged  nonmailable  pictures.  There  was  considerable 
evidence  introduced  tending  to  show  that  Nummivuori  did  deposit  or 
cause  the  objectionable  pictures  to  be  deposited  in  the  post  office,  and 
this  issue  was  finally  submitted  to  the  jury  under  a  proper  charge.  It 
was  not  necessary  that  there  be  express  testimony  that  Nummivuori 
personally  examined  the  pictures  in  question.  The  jury  might  prop- 
erly find  from  all  of  the  circumstances  that  he  had  knowledge  or  no- 
tice that  these  pictures  appeared  and  were  printed  in  the  paper  of  which 
he  was  business  manager,  and  the  publication  of  which  he  superintend- 
ed. Burton  v.  United  States,  142  Fed.  57,  71  C.  C.  A.  243 ;  Rosen  v. 
United  States,  supra ;  Dunlop  v.  United  States,  165  U.  S.  486,  17  Sup. 
Ct.  375,  41  L.  Ed.  799. 

[10]  We  think  the  requested  instructions  that  defendant  Nummi- 
vuori could  not  be  convicted  without  proof  beyond  a  reasonable  doubt, 
both  that  he  deposited  (or  caused  to  be  deposited)  in  the  post  office  for 
mailing  and  delivery,  and  had  knowledge  of  the  contents  of,  the  alleged 
nonmailable  matter  were  sufficiently  covered  by  the  charge  given. 

It  is  contended  that  the  court  erred  in  refusing  to  charge  the  jury 
that  the  Tyomies  Publishing  Company  and  John  Nummivuori  should 
be  acquitted  because  the  alleged  nonmailable  picture  referred  to  in  the 
second  count  of  the  indictment  was  mailable.  Section  3893  of  the  Re- 
vised Statutes  did  not  contain  the  words  "and  every  filthy,"  which 
were  inserted  at  the  time  of  the  enactment  of  the  Penal  Code  in  1909. 
It  was  plainly  the  purpose  of  Congress,  in  adding  these  words,  to  en- 
large the  scope  of  the  statute  so  as  to  cover  a  class  of  publications  that 
were  not  included  in  the  old  section.  United  States  v.  Dempsey  (D. 
C.)  188  Fed.  450. 

The  trial  judge  submitted  the  issue,  as  to  whether  or  not  this  pic- 
ture was  filthy,  to  the  jury,  saying: 

''By  the  term  'filthy'  is  meant  what  it  commonly  or  ordinarily  signifies; 
:hat  which  is  nasty,  dirty,  vulgar,  indecent,  offensive  to  the  moral  sense,  mor- 
illy  depraving  and  debasing.*' 

We  consider  that  this  question  was  properly  submitted  to  the  jury. 

[11]  It  is  contended  that  the  picture  described  and  referred  to  in 
the  third  count  of  the  indictment  was  mailable  and  that  the  defendants 
should  be  acquitted  on  this  count.  The  words  "obscene,  lewd,  and  las- 
civious," as  used  in  the  statute,  signify  that  form  of  immorality  which 
has  relation  to  sexual  impurity.  Swearingen  v.  United  States,  161  U. 
3.  446,  16  Sup.  Ct.  562,  40  L.  Ed.  765 ;  United  States  v.  O'Donnell 
(C.  C.)  165  Fed.  218;  United  States  v.  Benedict  (C.  C.)  165  Fed.  221 ; 
Konda  V.  U.  S.,  166  Fed.  91,  92  C.  C.  A.  75,  22  L.  R.  A.  (N.  S.)  304. 

[12]  The  question  as  to  whether  the  matter  is  obscene,  filthy,  lewd, 
and  lascivious,  as  defined  by  the  trial  judge,  was  properly  submitted  to 
the  jury.  Konda  v.  United  States,  supra ;  Knowles  v.  United  States, 
170  Fed.  410,  95  C.  C.  A.  579;  Rosen  v.  United  States,  supra;  United 
States  V.  Davis  (C.  C.)  38  Fed.  326;  United  States  v.  Harmon  (D.  C.) 
45  Fed.  418. 

No  error  appears  in  the  record  which  was  prejudicial  to  the  defend- 
ants, and,  being  of  the  opinion  that  they  were  fairly  tried,  the  convic- 
tions will  be  affirmed. 
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(209  Fed.  847) 

O'BRIEN-WORTHEN  CO.  v.  STEMPEL.  f 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  11,  1913.) 

No.  3.908. 

(Syllabus  by  the  Court) 

1.  Patents  (§  163*) — Claims — Estoppel  by  Acquiescence  in  Rejection  and 

Amendment. 

The  patentee  in  letters  patent  No.  688,446,  who  described  and  claimed 
in  his  original  petition  for  a  patent  on  Improvements  In  gum  plasters  an 
elastic  medicated  suction  cup,  a  suction  cup  adapted  to  contain  a  medica- 
ment in  the  forms  of  a  pasty  composition,  a  medicated  piece  of  raw  cotton 
and  in  any  other  form,  and  a  rubber  suction  cup  combined  with  an  ab- 
sorbent material  for  holding  and  retaining  the  medicament  and  who  ac- 
quiesced in  the  rejection  of  all  these  claims  on  Rosell's  patent.  No.  624,- 
545,  and  Kusnlli's  patent,  No.  647,003,  amended  his  petition  and  accepted 
a  claim  for  an  elastic  cup  to  whose  inner  surface  an  absorbent  lining  for 
holding  and  retaining  a  medicament  is  securely  fixed,  is  estopped  from 
maintaining  that  this  claim  is  infringed  by  the  manufacture  and  sale  of 
an  elastic  cup  to  whose  inner  surface  a  pasty  composition  consisting  of 
dextrine,  water,  and  the  medicament  oleoresln  of  capsicum,  is  applied  and 
permitted  to  dry  into  a  solid  adhesive  lining  before  Its  sale  or  use. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  238;  Dec.  Dig.  | 
163.»] 

2.  Patents  (§  163*) — Claims — Estoppel  by  Acquiescence  in  Rejection  and 

Amendment. 

If  a  patentee  acquiesces  in  the  rejection  of  his  claims  on  references 
cited  in  the  Patent  Office  and  accepts  a  patent  on  an  amended  or  sub- 
stituted claim,  he  is  thereby  estopped  from  maintaining  that  the  amended 
or  substituted  claim  covers  the  devices  or  combinations  shown  in  the  ref- 
erences, and  from  successfully  claiming  that  it  has  the  breadth  of  the 
claims  that  were  rejected,  but  he  Is  not  estopped  from  claiming  and  se- 
curing by  his  amended  claim  every  known  and  useful  improvement  which 
he  has  Invented  and  which  is  not  disclosed  by  the  references. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  238 ;  Dec.  Dig.  i 
163.*] 

3.  Patents  (8  27*)— Claim — Limitation  by  Old  Use — "Invention." 

The  application  of  an  old  device  to  a  new  use  is  not  always  or  gen- 
erally even  patentable.  It  is  only  when  the  new  use  is  so  recondite  and 
remote  from  that  to  which  the  old  device  has  been  applied,  or  for  which 
it  was  conceived,  that  its  application  to  the  new  use  would  not  occur  to 
the  mind  of  the  ordinary  mechanic  skilled  in  the  art,  that  there  is  inven- 
tion in  the  conception  of  its  application  to  the  new  use  and  the  old  use 
fails  to  limit  the  claim  of  such  an  application.  $ 

4.  Patents  (§  173*) — Rights  of  Prior  Patentee — Knowledge  of  Uses. 

A  prior  patentee  who  has  plainly  described  and  claimed  his  device  or 
combination  has  the  right  to  every  use  to  which  It  can  be  applied  and 
to  every  way  in  which  it  can  be  utilized  to  perform  its  function,  whether 
he  was  aware  of  all  these  uses  or  not 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  248;  Dec.  Dig.  | 
173.*] 

5.  Patents  (|  167*)^Specification  and  Claims — Construction, 

The  specification  and  claims  of  a  patent  constitute  a  contract  between 
the  United  States  and  the  patentee,  and  they  must  be  read  and  construed 

*FoT  other  cases  see  same  topic  &  9  numbbb  Id  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexen 
t  Rehearing  denied  May  4,  1914.  t  See  note  at  end  of  cam. 
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wf  Ki?re?4"""*  '''^  '"^  "^  "'*'  ^""^  "•*«  '•y  ^"<*  ««>«•  contracts 

Hnl^L*?^*?'.*'*'"  ^"f'i.  '""^  *  P*"  o'  "»«  same  petiOon  or  appUca- 
n,?JLf«^/«'°uf^  "'"^^''^  '*"<*  *°**  interpreted  with  them,  not  to?  the 
purpose  of  limiting  or  of  contracting,  or  of  expanding  the  tetter,  but  for 

^catK^lrr.***"'"^  "5?  «"*  ^""'^  agreementfof  whlcL  the  sp^l- 
flcatlon  and  the  claims  are  alike  a  part,  the  actual  intention  of  the  i^- 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §  243 ;    Dec.  Dig.  § 
167.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;   David  P.  Dyer,  Judge. 

Bill  by  Herman  F.  Stempel,  Jr.,  against  the  O'Brien-Worthen  Com- 
pany, a  corporation.  From  an  interlocutory  decree  for  an  injunction 
against  infringement  and  for  an  accounting,  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

Paul  Bakewell,  of  St.  Louis,  Mo.,  for  appellant. 

J.  D.  Rippey,  of  St.  Louis,  Mo.  (L.  C.  Kingsland,  of  St.  Louis,  Mo., 
and  Omar  E.  Herminghausen,  of  Ft.  Madison,  Iowa,  on  the  brief),  for 
appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  WlL- 
LARD,  District  Judge. 

SANBORN,  Circuit  Judge.  [1]  On  December  10,  1901,  letters 
patent  No.  688,446  were  issued  to  the  appellee,  Herman  F.  Stempel, 
Jr.,  for  improvements  in  gum  plasters.  This  is  an  appeal  from  an 
interlocutory  decree  against  the  appellant  for  an  injunction  against  in- 
fringement and  for  an  accounting.  As  usual,  the  finding  of  the  validity 
of  the  patent  and  the  finding  of  its  infringement  are  challenged. 

The  object  of  the  invention,  its  character,  and  extent,  are  portrayed 
by  the  following  excerpts  from  the  specification : 

"The  object  of  the  present  invention  Is  to  provide  a  plaster  which  will  se- 
curely hold  Itself  In  the  position  in  which  it  is  applied  whether  the  gum  be 
moist  or  not.  In  fact,  if  moist  the  plaster  wiU  have  a  greater  retaining  or 
adhesive  power. 

'*With  this  object  in  view,  the  invention  consists  in  a  plaster  for  applying 
medicaments  to  the  gum  consisting  of  an  elastic  cup  having  a  convex  inner 
surface,  to  which  inner  surface  is  securely  fixed  an  absorbent  lining  for  hold- 
ing and  retaining  the  medicament,  the  device  being  of  a  size  easily  covered 
by  the  lips  of  the  wearer.  ♦  *  ♦  In  the  drawings  A  denotes  a  cup,  made 
preferably  of  rubber,  and  B  denotes  a  piece  of  absorbent  material  secured 
within  the  cup.  The  medicament  is  placed  in  the  cup  and  the  cup  forced 
against  that  part  of  the  gum  to  which  it  is  desired  to  apply  it  and  will  be 
securely  retained  in  position  by  the  suction  due  to  the  forcing  of  the  air  from 
out  of  the  cup  in  the  act  of  pressing  it  against  the  gum.  The  medicament 
may  be  applied  to  the  cup  in  other  ways  than  by  providing  the  cup  with  a 
piece  of  absorbent  material.  For  instance,  a  piece  of  raw  cotton  made  up  into 
a  little  sphere  may  be  supplied  with  the  medicine,  packed  into  the  cup,  and 
the  cup  then  applied  to  the  gum." 

The  claim  is  : 

"A  plaster  for  applying  medicaments  to  the  gum  consisting  of  an  elastic  cup 
having  a  convex  inner  surface,  to  which  inner  surface  is  securely  fixed  an  ab- 

^For  other  casea  see  same  topic  &  9  nxtmbbb  in  Dec.  4k  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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8orbent  lining  for  holding  and  retaining  the  medicament,  the  device  being  of 
a  size  easily  covered  by  the  lips  of  the  wearer,  substantially  as  described." 

The  alleged  infringing  device  is  such  an  elastic  rubber  cup  as  is  (}e- 
scribed  in  the  foregoing  specification,  in  which  a  medicated  absorbent 
lining,  made  substantially  as  follows,  is  secured  to  the  inner  surface  of 
the  cup  by  adhesion.  Dextrine  is  the  adhesive  substance  used  upon 
postage  stamps  and  envelopes.  Powdered  dextrine  and  water  are 
mixed  to  the  consistency  of  a  light  syrupy  paste.  To  this  mixture  is 
added  an  equal  quantity  of  the  medicament  oleoresin  of  capsicum  in 
a  liquid  form,  and  about  two  drops  of  the  paste  thus  formed  are  placed 
in  each  cup  and  permitted  to  dry  so  that  they  make  a  solid  lining  fas- 
tened by  adhesion  to  the  inner  surface  of  the  cup.  Cups  made  and 
lined  in  this  way  have  been  manufactured  and  sold  by  the  appellee  un- 
der this  patent  to  the  value  of  $46,000;  in  other  words,  this  cup  has 
gone  into  general  commercial  use.  For  many  years  the  appellant 
bought  these  cups  of  the  appellee  to  the  number  of  10,000  boxes,  but 
in  the  later  years  it  has  declined  to  buy  and  has  manufactured  in  the 
same  way  cups  of  the  same  character  and  sold  them  to  its  customers. 

The  specification  and  claim  of  this  patent  demonstrate  that  the 
primary  object  of  the  invention  was  the  securing  of  the  cup  and  its 
lining  to  the  giim,  and  this  was  accomplished  by  the  partial  vacuimi 
made  by  the  act  of  pressing  it  upon  the  gum.  That  method  of  securing 
a  cup  to  parts  of  the  human  body,  however,  was  old  and  had  been 
often  used  and  described  so  that  the  controversy  about  infringement 
in  this  suit  rages  over  the  lining  of  the  cup  and  its  fastening  within  it. 
The  specification  plainly  indicates  that  the  inventor's  preferred  method 
of  making  and  using  his  cup  was  to  secure  within  it  a  piece  of  ab- 
sorbent material,  such  as  a  piece  of  muslin,  thereafter  to  saturate  this 
material  with  the  medicament  and  apply  the  cup  thus  medicated  to  the 
gimi.  But  the  specification  does  not  confine  his  invention  or  the 
monopoly  of  his  patent  to  that  method,  but  expressly  declares  that  the 
medicament  may  be  applied  to  the  cup  "in  other  ways  than  by  pro- 
viding the  cup  with  a  piece  of  absorbent  material,"  so  that  in  the  ab- 
sence of  limitation  of  the  claim  by  the  prior  state  of  the  art,  or  by  a 
disclaimer  or  estoppel  of  the  patentee,  the  cups  of  the  defendant  which 
are  elastic  and  which  have  absorbent  linings  securely  fixed  to  their 
inner  surfaces  would  fall  within  the  terms  of  the  claim  and  the  specifi- 
cation and  would  constitute  infringements  of  the  patent. 

But  counsel  for  the  appellant  insists  that  the  prior  state  of  the  art 
and  the  acquiescence  of  the  appellee  in  the  rejection  of  certain  claims 
in  his  original  application  by  the  examiner  in  the  Patent  Office  so  limit 
the  eflfect  of  the  claim  finally  allowed  to  him  that  the  cups,  of  the 
appellant  fall  without  its  legal  scope  and  meaning.  Let  us  turn  to  the 
prior  state  of  the  art,  the  file  wrapper  and  its  contents. 

Letters  patent  No.  335,799,  issued  February  9,  1886,  to  Frank  B. 
Darby,  described  a  dental  capsicum  plaster  consisting  of  a  compound 
of  powdered  capsicum,  ginger,  flavoring  spice,  and  a  solution  of  rubber 
forming  a  paste  which  is  spread  upon  a  piece  of  muslin  or  cloth  to  the 
back  of  which  a  gum  or  rubber  tissue  or  disk  is  applied.    Here  was  a 
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piece  of  absorbent  material  secured  to  the  rubber  holder,  but  the  holder 
was  not  cup  shaped,  but  flat,  and  when  placed  upon  the  gum  it  was 
held  in  its  position  solely  by  the  pressure  of  the  lip  or  cheek  upon  a 
cushion  upon  the  back  of  the  rubber  disk  and  not  by  suction. 

On  July  22,  1890,  letters  patent  No.  432,798,  were  issued  to  Charles 
S.  Hirst,  for  a  cup  or  receptacle  to  hold  a  poultice  or  other  material. 
In  his  specification  Hirst  declared  that  his  cup  was  preferably  made  of 
soft  rubber  or  other  pliable  elastic  or  flexible  material  in  the  shape  of  a 
hemisphere,  and  that  upon  the  application  of  the  cup  with  the  poultice 
or  other  remedial  preparation  to  the  affected  part  the  material  would  be 
confined  within  the  cup  and  the  latter  would  retain  its  hold  by  suction 
and  would  exclude  the  air.  Here  was  the  elastic  cup  of  the  appellee 
and  the  medicament  within  it,  but  there  was  no  absorbent  lining  to  it. 

Letters  patent  No.  624,545,  issued  May  6,  1899,  to  Claude  A.  O. 
Rosell,  disclosed  an  elastic  cup  made  preferably  of  pure  Para  rubber 
for  the  primary  purpose  of  increasing  the  flow  of  blood  to  the  scalp 
and  the  growth  of  hair  thereon  by  means  of  the  suction  caused  by 
the  partial  vacuum  produced  by  compressing  the  cup  upon  the  treated 
part  of  the  scalp.  But  Rosell  declared  in  his  specification  that  "besides 
the  special  action  upon  the  scalp,  the  elastic  cupping  device  has  numer- 
ous and  important  therapeutic  applications  in  the  development  of  tissue, 
where  needed,  in  the  treatment  of  atrophied  conditions  in  the  various 
parts  of  the  body,  etc.,"  and  that  "in  general  therapeutics  the  pneumatic 
cup  or  disk  is  of  the  greatest  value."  His  specification  also  contained 
this  paragraph : 

"In  some  cases  the  cup  may  be  made  to  fit  air-tight  by  adhesion  merely. 
Generally,  however,  it  is  necessary  to  prevent  the  air  from  entering  at  the 
edge  or  periphery.  This  result  is  readily  attained  by  internally  coating  or 
covering  the  cup  either  throughout  or  merely  at  the  periphery,  as  shown  in 
Figure  II,  with  a  coating  of  suitable  lute  or  ointment,  such  as  cold  cream, 
petroleum  or  beeswax,  or  preferably  by  a  lute  possessing  desirable  medicinal 
or  nutrient  properties,  in  which  case  the  lute  serves  the  double  purpose  of  se- 
curing a  tight  Joint  and  of  conveying  medicinal  or  nutrient  agencies  to  the 
scalp." 

And  his  fifth  claim  was : 

"A  surgical  cupping  device  In  the  form  of  an  elastic  cup  or  dish  with  a 
flaring  rim  adapted  to  have  a  lute  or  ointment  applied  to  the  interior  surface 
thereof." 

In  this  specification  and  claim  are  found  the  elastic  cup  and  the 
medicated  lining  securely  fastened  to  its  inner  surface  by  adhesion. 

In  the  original  petition  or  application  of  the  appellee  in  the  Patent 
Office  for  the  allowance  of  his  patent,  the  paragraph  of  his  specification 
quoted  at  the  opening  of  this  opinion  which  commences  with  the  words, 
**With  this  object  in  view  the  invention  consists,"  appeared  in  this 
form: 

"With  this  object  in  view  the  invention  consists  broadly  of  a  medicated  suc- 
tion cup  and,  specifically,  in  an  elastic  suction  cup  provided  with  an  absorbent 
material  for  holding  or  retaining  a  medicant." 

The  last-quoted  sentence  of  the  specification  preceding  the  claim 
read  in  this  way : 
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''For  instance,  a  piece  of  raw  cotton  made  up  Into  a  little  sphere  may  be 
supplied  with  the  medicine  packed  into  the  cnp  and  the  cup  applied  to  the 
gum,  or,  if  the  medicament  be  of  a  pasty  composition,  this  composition  may 
be  placed  in  the  cup  and  the  cup  applied  to  the  gum." 

And  the  petition  contained  five  claims,  the  first  for  a  medicated  and 
the  second  for  an  elastic  medicated  suction  cup,  the  third  and  fourth 
for  a  suction  cup  adapted  to  contain  a  medicament,  and  the  fifth  for 
a  rubber  suction  cup  in  combination  with  absorbent  material  adapted 
to  contain  a  medicament.  The  examiner  rejected  all  these  claims  on 
Rosell's  patent  and  wrote : 

"Particular  attention  is  called  to  the  specification  of  this  patent  which  re- 
fers to  the  use  of  medicinal  agents  in  connection  with  the  suction  cup.'* 

The  appellee  acquiesced  in  the  rejection  and  amended  his  petition  by 
striking  out  the  words  "or  if  the  medicament  be  of  a  pasty  composition, 
this  composition  may  be  placed  in  the  cup  and  the  cup  applied  directly 
to  the  gum"  and  his  first  four  claims,  and  added  a  claim  for  "an  elastic 
suction  cup  provided  with  an  absorbent  lining  adapted  to  contain  a 
medicament."  The  examiner  thereupon  rejected  both  claims  on  the 
patent  to  Kuznik,  No.  647,003,  which  shows  absorbent  cotton  in  a 
rubber  sack.  The  appellee  acquiesced  in  this  rejection  and  so  amended 
his  petition  as  to  put  it  in  the  form  of  the  present  specification  and 
claim  of  his  patent. 

[2]  It  is  an  indisputable  principle  of  the  law  of  patents  that,  if  a 
patentee  acquiesces  in  the  rejection  of  his  claims  on  references  cited  in 
the  Patent  Office  and  accepts  a  patent  on  an  amended  or  substituted 
claim,  he  is  thereby  estopped  from  maintaining  that  the  amended  or 
substituted  claim  covers  the  combinations  or  devices  shown  in  the  refer- 
ences and  from  successfully  claiming  that  the  substituted  claim  has  the 
breadth  of  the  claims  that  were  rejected.  But  he  is  not  estopped  from 
claiming  and  securing  by  his  amended  claim  every  known  and  useful 
improvement  which  he  has  invented  and  which  is  not  disclosed  by  the 
references.  National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  106  Fed.  693,  714,  45  C.  C.  A.  544,  565,  and  the 
cases  there  cited;  J.  L.  Owens  Co.  v.  Twin  City  Separator  Co.,  168 
Fed.  259,  268, 93  C.  C.  A.  561,  570;  Brill  v.  St.  Louis  Car  Co.,  90  Fed. 
666,  668,  33  C.  C.  A.  213,  215;  Hubbell  v.  United  States,  179  U.  S. 
77,  83,  84,  21  Sup.  Ct.  24,  45  L.  Ed.  95.  Counsel  for  the  appellee  con- 
tend that  the  cups  with  the  dried  dextrine-capsicum  lining  were  not 
disclosed  by  the  Rosell  patent,  so  that  the  appellee  was  not  estopped 
from  maintaining  that  they  were  within  the  scope  and  meaning  of  the 
substituted  claim  finally  allowed  to  him.  In  support  of  this  position, 
they  argue  that  the  Rosell  patent  related  to  an  art  too  remote,  and  the 
device  it  described  was  too  large,  and  the  function  it  was  used  to  per- 
form, the  increase  by  suction  of  the  flow  of  the  blood  to  the  aflfected 
part  of  the  scalp,  was  too  dissimilar  to  the  function  of  the  appellee's 
cup,  the  receiving  and  holding  of  medicament  to  be  applied  to  the 
gum,  to  limit  the  scope  of  the  final  claim  of  appellee's  patent  or  to  estop 
him  from  maintaining  a  monopoly  of  the  right  to  make  and  use  the 
dextrine-capsicum  cups  which  have  been  described. 
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[3]  But  the  application  of  an  old  device  to  a  new  use  is  not  always 
or  generally  even  patentable.  It  is  only  when  the  new  use  is  so  recon- 
dite and  remote  from  that  to  which  the  old  device  has  been  applied  or 
for  which  it  was  conceived  that  its  application  to  the  new  use  would  not 
occur  to  the  mind  of  the  ordinary  mechanic  skilled  in  the  art,  that 
there  is  invention  in  the  conception  of  its  application  to  the  new  use, 
and  the  old  use  fails  to  limit  the  claim  of  such  an  application.  Potts 
V.  Creager,  155  U.  S.  597,  608,  15  Sup.  Ct.  194,  39  L.  Ed.  275 ;  Hobbs 
v.  Beach,  180  U.  S.  383,  388,  390,  21  Sup.  Ct.  409,  45  L.  Ed.  586; 
Adams  Electric  Ry.  Co.  v.  Lindell  Ry.  Co.,  77  Fed.  432,  447,  23  C.  C. 
A.  233,  248. 

[4]  A  prior  patentee  who  has  plainly  described  and  claimed  his  de- 
vice or  combination  has  the  right  to  every  use  to  which  it  can  be  ap- 
plied and  to  every  way  in  which  it  can  be  utilized  to  perform  its  func- 
tion, whether  he  was  aware  of  all  of  these  uses/Or  not.  Roberts  v. 
Ryer,  91  U.  S.  150,  157,  23  L.  Ed.  267;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  201,  14  Sup.  Ct.  310,  38  L.  Ed.  121;  National  Hollow 
Brake  Beam  Co.  v.  Interchangeable  Brake  Beam  Co.,  106  Fed.  693, 709, 
45  C.  C.  A.  544,  560.  Rosell  described  and  claimed,  among  other 
things,  an  elastic  cup  a  lining  for  holding  and  a  lining  holding  a  medica- 
ment secured  by  adhesion  to  the  inner  surface  of  the  cup,  for  the  pur- 
pose of  applying  the  medicament  to  the  scalp,  or  to  any  other  part  of 
the  body.  The  mere  change  of  the  size  of  a  patented  device,  while  it 
still  performs  the  same  function  by  the  use  of  the  same  principle,  does 
not  withdraw  the  modified  device  from  the  protection  of  the  patent, 
and  there  is  no  logical  way  of  escape  from  the  conclusion  that  the 
large  elastic  rubber  cup  of  Rosell  with  its  pasty  lining  of  lute  for 
holding  a  medicament  and  in  another  form  with  its  pasty  lining  of  lute 
holding  a  medicament  secured  by  adhesion  to  the  inner  surface  of  the 
cup  for  the  purpose  of  treating  a  portion  of  the  scalp,  or  any  other 
part  of  the  body,  was  not  so  remote  from  the  small  elastic  rubber  cup  of 
the  appellee  with  its  absorbent  lining  on  its  inner  surface  fastened  by 
adhesion  for  holding  a  medicament  for  the  purpose  of  applying  it  to  the 
gum,  that  a  patent  for  the  former  did  not  limit  or  affect  the  scope  and 
extent  of  a  subsequent  patent  for  the  latter.  Why  then  was  not  the  ap- 
pellee estopped  from  maintaining  that  these  dextrine-capsicum  cups 
were  within  the  scope  of  the  claim  of  his  patent  by  his  acquiescence  in 
the  rejection  based  on  the  Rosell  patent  of  the  broader  claims  he  made? 
Counsel  for  the  appellee  answer  because  Rosell's  lining  of  his  cup  is  not 
absorbent,  and  because  the  appellee's  withdrawal  of  his  claim  for  a 
cup  containing  a  medicated  pasty  composition  was  a  withdrawal  of  a 
claim  for  a  cup  containing  a  composition  that  is  pasty  at  the  time  of 
its  application  to  the  gum  only.  The  sufficiency  of  these  answers  must 
be  determined  by  the  specifications  and  claims  of  the  patents  to  Rosell 
and  the  appellee  and  by  the  action  of  the  latter  in  the  Patent  Office. 

[5]  The  specification  and  claims  of  a  patent  constitute  a  contract 
between  the  United  States  and  the  patentee,  and  they  are  to  be  read 
and  construed  together  in  the  same  way  and  by  the  same  rules  by  which 
other  contracts  are  interpreted.  The  specification  which  forms  a  part 
of  the  same  petition  or  application  as  the  claims  must  be  read  and 
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interpreted  with  them,  not  for  the  purpose  of  limiting,  or  of  contract- 
ing, or  of  expanding,  the  lattjer,  but  for  the  purpose  of  ascertaining 
from  the  entire  agreement,  of  which  each  is  a  part,  the  actual  intention 
of  the  parties.  Century  Electric  Co.  v.  Westinghouse  Mfg.  Co.,  191 
Fed.  350,  354,  112  C.  C.  A.  8,  12;  Seymour  v.  Osborne,  11  Wall.  516, 
547,  20  L.  Ed.  33 ;  National  Hollow  Brake  Beam  Co.  v.  Interchange- 
able B.  B.  Co.,  106  Fed.  693,  701,  45  C.  C.  A.  544,  552;  O.  H.  Jewell 
Filter  Co.  v.  Jackson,  140  Fed.  340,  344,  72  C.  C.  A.  304,  308;  Louden 
Machinery  Co.  v.  Janesville  Hay  Tool  Co.,  148  Fed.  686,  690,  78  C.  C. 
A.  548,  552;  Electric  Machine  Co.  v.  Morris  (C.  C.)  156  Fed.  972,  974 ; 
Lewis  Blind  Stitch  Machine  Co.  v.  Premium  Mfg.  Co.,  163  Fed.  950, 
955, 90  C.  C.  A.  310,  315;  FuUerton  Walnut  Growers'  Ass'n  v.  Ander- 
son-Bamgrover  Mfg.  Co.,  166  Fed.  443,  461,  92  C.  C.  A.  295,  313. 
When  the  material  parts  of  the  record  are  read  by  this  rule,  these  facts 
are  conclusively  established.  The  appellee  described  and  claimed  in 
his  original  application  or  petition:  (1)  An  elastic  medicated  suction 
cup ;  (2)  a  suction  cup  adapted  to  contain  a  medicament  in  the  forms 
of  a  pasty  composition  or  of  a  medicated  piece  of  raw  cotton,  or  in 
any  other  form ;  and  (3)  a  rubber  suction  cup  combined  with  an  ab- 
sorbent material  for  holding  and  retaining  the  medicament.  The  exam 
iner  rejected  all  these  claims  because  Rosell's  patent  disclosed  an  elastic 
medicated  suction  cup  and  a  suction  cup  adapted  to  contain  a  medica- 
ment in  the  forms  of  a  pasty  composition,  or  of  a  medicated  piece  of 
raw  cotton,  or  in  any  other  form,  and  Kuznik's  patent  disclosed  a  rub- 
ber sack  in  combination  with  absorbent  material  adapted  to  contain  a 
medicament  The  appellee  acquiesced  in  this  rejection,  struck  out  of 
his  petition  all  reference  to  the  medicated  suction  cup  and  to  the  use  of 
a  medicated  pasty  composition  in  the  cup,  and  reduced  his  claim  to  an 
elastic  cup  to  whose  inner  surface  an  absorbent  lining  for  holding  and 
retaining  the  medicament  is  securely  fixed.  Do  the  dextrine-capsicum 
cups  fall  within  the  part  of  the  claims  rejected  by  the  examiner,  or 
within  the  part  allowed  and  embraced  in  the  final  claim?  Conceding 
that  the  linings  of  these  cups  are  fixed  therein  and  are  capable  of  ab- 
sorbing liquids,  their  absorbent  characteristic  has  nothing  to  do  with 
the  performance  of  the  function  of  the  patent,  so  that  they  are  not 
absorbent  in  the  sense  of  the  patent  and  its  claim,  because  they  already 
contain  the  medicament  and  are  not  adapted  or  intended  to  perform 
the  function  of  absorbing  it,  and  the  only  patentable  sense  of  the  word 
absorbent  in  the  specification  and  claim  is  that  the  lining  is  capable  of 
absorbing,  and  intended  to  absorb,  a  medicament,  and  thus  to  aid  in  the 
performance  of  the  function  of  the  device.  Moreover,  "lute,"  the  term 
used  in  Rosell's  patent  to  describe  the  material  with  which  his  cup  is 
lined,  is  a  broad  word  which  signifies  any  tenacious  substance,  and  there 
are  many  tenacious  substances  which  are  absorbent.  The  truth  is, 
however,  that  the  linings  of  these  dextrine-capsicum  cups  are  not  lin- 
ings to  be  medicated,  but  are  medicated  linings.  They  are  not  linings 
for  the  purpose  of  absorbing  medicaments,  but  they  are  linings  which 
have  absorbed  medicaments.  The  cups,  therefore,  are  medicated  cups, 
and  they  fall  directly  within  the  description  by  Rosell  of  his  cup  lined 
with  medicated  lute  and  fastened  to  the  cup  by  adhesion  and  within 
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the  appellee's  claims  for  a  medicated  suction  cup  and  an  elastic  medi- 
cated suction  cup  which  were  rejected  by  the  examiner  and  were  not 
allowed  in  the  subsequent  patent. 

Again,  the  linings  to  these  cups  were  made  by  placing  a  medicament 
in  the  form  of  a  pasty  composition  in  the  cups  and  permitting  it  to  dry. 
A  cup  so  lined  was  claimed  in  the  original  petition  of  the  appellee, 
for  the  clause  of  the  petition  which  is  the  basis  of  that  claim  is  not 
limited,  as  counsel  for  the  appellee  argues,  to  a  medicated  pasty  com- 
position placed  in  the  cup  immediately  before  its  application  to  the  gum, 
and  the  appellee's  withdrawal  of  that  claim  by  his  amendment  of  his 
specification  estopped  him  from  successfully  sustaining  a  claim  for  a 
cup  so  lined.  And  the  conclusion  of  the  whole  matter  is  that,  conced- 
ing that  the  patent  of  the  appellee  is  valid,  he  is  estopped  by  his  ac- 
quiescence in  the  rejection  of  his  claims  in  the  Patent  Office  on  the 
Rosell  patent  and  the  Kuznik  patent  from  maintaining  that  the  nar- 
rower claim  that  was  subsequently  allowed  to  him  includes  the  cups 
made  and  sold  by  the  defendant,  and  upon  that  ground  the  decree  below 
must  be  reversed,  and  the  case  must  be  remanded  to  the  District  Court, 
with  instructions  to  enter  a  decree  dismissing  the  bill  on  the  ground 
that  the  defendant  has  not  infringed  the  patent. 

NOTE. 
Application  of  Old  Device  to  New  Use  mm  Patentable  Invention. 

I.  In  General. 
[a]  The  application  of  an  old  machine  to  a  new  process  is  not  patentable^ 
— (U.  S.  1843)  Bean  v.  Smallwood,  Fed.  Cas.  No.  1,173  (2  Story,  408,  2  Robb,. 
Pat.  Cas.  133) ;  (1848)  Tyler  v.  Deval,  Fed.  Cas.  No.  14.307 ;  (1866) 
Woodman  v.  Stimpson,  Fed.  Cas.  No.  17,979  (3  Fish.  Pat  Cas.  98),  re- 
versed in  Stimpson  v.  Woodman  (1869)  77  U.  S.  (10  WaU.)  117,  19  L. 
Ed.  866 ;  (1867)  Swift  v.  Whlsen,  Fed.  Cas.  No.  13,700  (3  Fish.  Pat  Cas. 
343,  2  Bond,  115) ;  (1875)  Roberts  v.  Ryer,  91  U.  S.  150,  23  L.  Ed.  267 ; 
(1875)  United  States  &  Foreign  Salamander  Felting  Ck).  v.  Haven,  Fed. 
Cas.  No.  16,788  (3  Dill.  131,  2  Ban.  &  A.  164) ;  (1877)  Northrup  v.  Adams,. 
Fed.  Cas.  No.  10,328  (2  Ban.  &  A.  567) ;  (1879)  Couse  v.  Johnson.  Fed. 
Cas.  No.  3,288  (4  Ban.  &  A.  501) ;  (1881)  Oandal  v.  Walters  (C.  C.)  9- 
Fed.  659,  20  Blatchf.  97;  (1884)  Pennsylvania  R.  Co.  v.  Locomotive  En- 
ghie  Safety  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct  220,  28  L.  Ed.  222;  (1884) 
Royer  v.  Chicago  Mfg.  Co.  (C.  C.)  20  Fed.  853 ;  (1885)  Blake  v.  City  and 
County  of  San  Francisco,  113  U.  S.  679,  5  Sup.  Ct  692,  28  L.  Ed.  1070 ; 
(1885)  Miller  v.  Foree,  116  U.  S.  22,  6  Sup.  Ct  204,  29  L.  Ed.  552,  affirm- 
ing decree  (C.  C.  1881)  9  Fed.  603;  (1887)  Byerly  v.  Cleveland  Linseed 
Oil  Works  (C.  C.)  31  Fed.  73;  (1896)  Adams  Electric  Ry.  Co.  v.  Lin- 
dell  Ry.  Co.,  77  Fed.  432,  23  C.  C.  A.  223,  affirming  decree  (C.  C.  1894) 
63  Fed.  9S6;  (1898)  Frederick  R.  Stearns  &  Co.  v.  Russell,  85  Fed.  218^ 
29  C.  C.  A.  121;  (1898)  Solvay  Process  Co.  v.  Michigan  Alkali  Co.,  90 
Fed.  818,  33  C.  C.  A.  285 ;  (1899)  Falk  Mfg.  Co.  v.  Missouri  R.  Co.,  91 
Fed.  155;  (1900)  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  20  Sup.  Ct  708, 
177  U.  S.  485,  44  L.  Kd.  856,  affirming  decree  (1898)  Stover  Mfg.  Co.  v. 
Mast,  Foos  &  Co..  89  Fed.  333,  32  C.  C.  A.  231 ;  (1903)  Johnson  Co.  v. 
Toledo  TracUon  Co.,  119  Fed.  8S5,  56  C.  C.  A.  415,  affirminsj  decree  (C. 
C.  1902)  116  Fed.  490;  (1904)  Voightmaun  v.  We's  &  Ridge  Coruice 
CJo.  (C.  C.)  133  Fed.  298,  decree  affirmed  (1906)  148  Fed.  848,  78  C.  C.  A. 
538;  (1906)  Baker  v.  F.  A.  Duncombe  Mfg.  Co.,  146  Fed.  744,  77  C.  C.  A. 
234;  (i;K)8)  Lewis  Blind  Stitch  Mach.  Co.  v.  Premium  Mfg.  Co.,  163  Fed. 
950,  90  C.  C.  A.  310;  (1909)  Wayne  Mfg.  Co.  v.  Benbow-Brammer  Mfg. 
Co.,  168  Fed.  271,  93  O.  O.  A.  573,  affirming  decree  (C.  0.  1908)  Benbow- 
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Branimer  Mfg.  Co.  v.  Wayne  Mfg.  Co.,  157  Fed.  559;  (1910)  Warren  Web- 
ster &  Co.  V.  C.  A.  Dunham  Co.,  181  Fed.  836.  104  C.  C.  A.  346;  (1912)  F. 
E.  Myers  &  Bro.  v.  Fairbanks,  Morse  &  Co.,  194  Fed.  971,  114  C.  C.  A. 
546;  (1913)  Weir  Frog  Co.  v.  Porter,  206  Fed.  670,  124  G.  C.  A.  470; 
(1913)  H.  J.  Heinz  Co.  v.  CJohn,  207  Fed.  547,  125  C.  C.  A.  197; 
(D.  C.  1903)  In  re  Klemni.*21  App.  D.  C.  186;  (1906)  In  re  McNeil.  28  App. 
D.  C.  461. 

[b]  (IT.  S.)  An  inventor  of  a  new  and  useful  improvement  on  an  old  prln- 
<!lple,  whereby  it  is  applied  to  a  new  and  useful  purpose,  is  entitled  to  a  patent 
thereon.— -(1813)  Evans  v.  Robinson,  Fed.  Cas.  No.  4.571  (Brunner,  Col.  Cas. 
400) ;  (1842)  Howe  v.  Abbott,  Fed.  Cas.  No.  6,766  (2  Story,  190,  2  Robb,  Pat 
Cas.  99) ;  (1860)  Bray  v.  Hartshorn,  Fed.  Cas.  No.  1,820  (1  Cliff.  538) ;  (1875) 
Union  Paper  Collar  Co.  v.  White,  Fed.  Cas.  No.  14396  (2  Ban.  &  A.  60) ; 
(1879)  Gottfried  v.  Phillip  Best  Brewing  Co.,  Fed.  Cas.  No.  5.633  (5  Ban.  & 
A.  4);  (1882)  Lockwood  v.  Cutter  Tower  Co.  (C.  C.)  11  Fed.  724;  (1900) 
Westlnghouse  Electric  &  lilfg.  Co.  v.  New  England  Granite  Co.,  103  Fed.  951; 
(1901)  Wilf  ey  v.  Denver  Engineering  Works  CJo.,  Ill  Fed.  760 ;  (1903)  Hale 
&  Kilburn  Mfg.  C6.  v.  Oneonta,  C.  &  R.  S.  Ry.  Co.,  124  Fed.  514. 

[c]  (U.  S.  1852)  Where  a  change  from  a  patented  machine  produces  a  new 
and  different  effect,  this  may  authorize  an  inference  of  a  substantial  change, 
which  the  arrangement,  disconnected  from  the  new  and  different  effect,  would 
not;  but  the  new  effect,  which  is  to  give  such  materiality  and  importance  to 
the  apparently  formal  change,  must  be  something  more  than  the  merely  doing 
more  work  In  a  given  time,  or  in  the  reduced  amount  of  power  required  to 
operate  the  machine.  The  new  effect  must  be  different  in  kind. — ^Tatham  v. 
Le  Roy,  Fed.  Cas.  No.  13,760  (2  Blatchf.  474). 

[d]  (U.  S.  1853)  A  mere  analogous  use  is  not  patentable ;  but,  where  a  new 
or  Improved  manufacture  is  produced  by  new  contrivances,  combinations,  or 
arrangements,  a  new  principle  may  be  constituted,  and  the  application  or 
practice  of  old  things  produce  a  new  result.  The  usual  test  is  whether  the 
production  of  the  article  is  as  good  in  quality  at  a  cheaper  rate,  or  better  in 
quality  at  the  same  rate,  or  with  both  these  consequences  partially  combined. 
The  fact  that  a  combination  appears  to  be  simple,  and  the  invention  not  very 
great,  is  not  a  sufficient  objection,  if  the  invention  be  not  frivolous  and,  fool- 
ish.—In  re  Smith,  Fed.  Cas.  No.  12,982  (1  MacArthur,  Pat  Cas.  255). 

le]  (U.  S.  1858)  The  new  application  of  the  principle  of  an  alleged  inven- 
tion, which  has  been  discovered  and  applied  before,  is  a  double  use.  If  the 
same  purpose  has  in  other  instances  been  accomplished  by  substantially  the 
same  means,  the  use  of  those  means  on  a  new  occasion  does  not  constitute  a 
sufficiency  of  invention.  Though  the  new  application  possess  some  degree  of 
novelty,  unless  the  new  occasion  on  which  the  principle  is  applied  leads  to 
some  kind  of  new  manufacture  or  to  some  new  result  it  is  but  a  double  use. 
—In  re  Blandy,  Fed.  Cas.  No.  1,528  (1  MacArthur,  Pat  Cas.  552). 

[f]  (U.  S.  1872)  It  is  not  true  of  a  machine,  as  such,  that  because  every 
one  of  Its  members  performs  In  it  the  identical  office  which  it  would  perform 
howsoever  used,  their  conjoint  action  in  the  new  combination  may  not  produce 
a  result  useful  and  never  before  attained. — Gallahue  v.  Butterfield,  Fed.  Cas. 
No.  5,198  (10  Blatchf.  232,  6  Fish.  Pat  Cas.  203). 

[g]  (U.  S.  1874)  Where  an  effect  or  result  has  been  before  produced,  the 
mechanical  agencies  by  which  it  is  reproduced,  if  they  are  not  in  themselves 
new,  are  not  the  subject  of  a  patent. — Northwestern  Fire  Extinguisher  Co.  v. 
Philadelphia  Fire  Extinguisher  Co.,  Fed.  Gas.  No.  10,337  (1  Ban.  &  A.  177). 

[h]  (U.  S.  1881)  The  application  of  an  old  or  well-known  part  or  thing  to 
a  new  use,  in  a  patented  combination,  does  not  constitute  such  invention  as 
would  render  its  appropriation  an  infringement. — Rowell  v.  Lindsay  (C.  C.) 
6  Fed.  290,  10  BlsB.  217,  decree  affirmed  (1885)  113  U.  S.  97,  5  Sup.  Ct  507,  28 
li.  Ed.  906. 

[1]  (U.  S.  1881)  While  a  patent  may  hardly  be  sustained  for  a  process  or 
method  which  consists  only  in  applying  an  old  machine  to  a  new  use.  It  will 
nevertheless  be  supported  when  the  new  use  Is  so  remote  from  the  old  use 
that  It  is  evident  that  a  new  idea  has  been  discovered. — Moffitt  v.  Rogers 
(C.  C.)  8  Fed.  147,  decree  affirmed  (1882)  106  U.  S.  423,  1  Sup.  Ct  70,  27  L. 
Ed.  76. 
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[J]  (U.  S.  1895)  The  defense  of  want  of  invention,  in  yiew  of  the  prior 
state  of  the  art,  is  not  affected  by  the  fact  that  the  prior  devices  relied  on 
were  not  designed  for  the  particular  use  to  which  the  device  of  the  patent 
sued  on  is  peculiarly  adapted,  if  they  in  fact  would  perform  the  same  func- 
tions.—Codman  V.  Amia  (C.  C.)  70  Fed.  710,  decree  affirmed  (1896)  74  Fed. 
634,  20  C.  C.  A.  566,  33  U.  S.  App.  470. 

[kl  (U.  S.  1896)  The  rule  that  a  mere  carrying  forward  or  more  extended 
application  of  the  original  invention,  so  as  to  obtain  higher  finish,  greater 
beauty,  and  increased  commercial  value,  is  not  patentable  invention,  has  no 
application  where  the  improvement,  by  reason  of  its  adaptation  to  new  uses 
and  hitherto  undeveloped  possibilities,  virtually  performs  new  functions,  and 
accomplishes  new  results.  If  such  results  are  produced  by  novel  means,  there 
is  a  presumption  of  patentable  invention. — A.  B.  Dick  Co.  v.  Henry  (O.  C.)  75 
Fed.  nS8. 

[i]  (U.  S.  1899)  There  may  be  Invention  in  applying  a  device  which  Is  ei- 
ther old  or  simple  in  a  new  way  so  as  to  accomplish  a  new  result,  and  in 
cases  of  that  class  doubt  on  the  question  of  patentability  may  be  resolved  in 
favor  of  the  patent  on  proof  of  utility  and  popular  acceptance.  Decree  (C.  C. 
1898)  86  Fed.  642,  affirmed.— Irwin  v.  Hasselman,  97  Fed.  964,  38  C.  C.  A. 
687. 

[m]  (U.  S.  1901)  The  application  of  old  and  well-known  devices  to  a  dif- 
ferent art,  in  which  they  perform  a  new  function,  may  constitute  invention 
where  the  advantages  to  be  gained  by  their  use  for  such  purpose  were  not 
obvious;  and  the  fact  that  the  art  to  which  they  were  so  applied  was  not 
new,  and  that  they  had  never  before  been  used  therein,  tends  to  support  the 
claim  of  invention.— (C.  C.  1899)  Dodge  v.  Porter,  98  Fed.  624,  modified  Porter 
v.  Single  Tube  Automobile  &  Bicycle  Tire  Co.  (1901)  112  Fed.  423,  60  C.  C. 
A.  317. 

[n]  (U.  S.  1901)  The  transfer  of  a  device  from  one  art  to  another  does  not 
amount  to  invention  where  it  performs  the  same  function  in  both  without  any 
change  of  form  to  adapt  it  to  the  new  use. — Standard  Caster  &  Wheel  CJo.  v. 
Caster  Socket  Co.,  113  Fed.  162,  51  O.  C.  A.  109. 

[ol  (U.S.  1901)  While  the  application  of  an  old  process  to  a  similar  or 
analogous  subject,  with  no  change  in  the  manner  of  the  application,  and  no 
result  substantially  distinct  in  its  nature,  will  not  sustain  a  patait,  even  if 
the  new  form  of  result  has  not  before  been  contemplated,  yet,  if  a  new  com- 
bination and  arrangement  of  known  elements  produce  a  new  and  beneficial 
result  never  attained  before,  it  is  evidence  of  invention  as  a  general  rule. — 
R.  Thomas  &  Sons  Co.  v.  Electric  Porcelain  &  Mfg.  Co.,  Ill  Fed.  923. 

[p]  (U.  S.  1902)  The  use  of  an  old  method  applied  to  a  new  object,  and 
conjoined  with  other  elements,  which  co-operate  with  It  to  produce  a  new  re- 
sult, is  not  a  mere  double  use. — (C.  C.  1898)  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  89  Fed.  721,  reversed  Cambria  Iron  Co.  v.  Carnegie  Steel  Co.  (1899) 
9G  Fed.  850,  37  C.  C.  A.  593,  and  (1902)  22  Sup.  Ct.  698,  185  U.  S.  403,  46  Ia 
Ed.  968. 

[q]  (IT.  S.  1905)  Application  of  an  old  combination  to  a  new  use  is  not 
the  subject  of  a  patent  unless  the  new  use  is  so  remote  from  that  to  which  the 
old  device  has  been  applied,  or  for  which  it  was  conceived,  that  such  new 
application  would  not  occur  to  the  trained  mind  of  an  ordinary  mechanic. 
Decree  (C.  C.  1903)  126  Fed.  377,  affirmed.— Mallon  v.  WilUam  C.  Gregg  & 
Co.,  137  Fed.  68,  69  C.  C.  A.  48. 

[r]  (U.  S.  1908)  Tlie  application  of  a  device  to  a  new  use  In  another  in- 
dustry may  constitute  invention  when  the  original  Inventor  never  designed  or 
used  it  for  the  purpose  to  which  it  was  later  applied.  Decree  (C.  C.  1907) 
Aiken  v.  National  Tube  Co.,  157  Fed.  691,  affirmed. — ^National  Tube  Co.  v. 
Aiken,  163  Fed.  254,  91  C.  C.  A.  114. 

[s]  (U.  S.  1908)  Inventors  are  not  held  to  new  mechanical  forms  or  physi- 
cal principles,  but  only  to  the  new  adaptation  and  application  of  those  which 
are  already  at  hand,  but  this  adaptation  is  not  shown  by  evidence  that  with 
the  new  light  possessed  old  devices  might  possibly  be  made  over  to  do  the 
same  thing.— Eastern  Dynamite  Co.  v.  Keystone  Powder  Mfg.  Co.,  164  Fed.  47. 

[t]  (U.  S.  1910)  A  patent  is  not  void  as  for  a  new  use  of  an  old  thing,  un- 
less the  old  device  can  be  used  for  the  new  purpose  without  material  modifica- 
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tion  or  change,  and  a  very  slight  modification  is  often  the  result  of  a  wholly 
new  conception  and  invention. — ^Hartford  v.  Moore,  181  Fed.  132. 

[u]  (IT.  S.  1911)  Invention  may  exist  In  a  patented  device  notwithstanding 
the  existence  of  devices  more  or  less  similar  in  other  arts. — (C.  C.)  General 
Electric  Co.  v.  E.  H.  Freeman  Electric  Co.,  190  Fed.  34,  decree  affirmed  (C 
C.  A.)  E.  H.  Freeman  Electric  Co.  v.  General  Electric  Co.,  191  Fed.  168,  111 
C.  C.  A.  646. 

[v]  (U.  S.  1911)  Whether  or  not  the  transfer  of  a  device  from  one  art  to 
another,  and  its  adaptation  to  use  therein,  involves  patentable  invention,  is 
essentially  a  question  of  fact — Herman  v.  Youngstown  Car  Mfg.  Co.,  191 
Fed.  579,  112  C.  C.  A.  185. 

[w]  (U.  S.  1912)  Whatever  may  be  the  correctness  of  the  theory  of  opera- 
tion of  a  patentee  ill  a  new  application  of  old  means  is  sufficiently  described 
to  enable  those  skilled  in  the  art  to  produce  a  new  and  useful  result,  it  is 
enough  to  sustain  the  patent. — Worcester  Gaslight  Co.  v.  Combustion  Utilities 
Corporation,  194  Fed.  1023,  114  C.  C.  A.  643.  affirming  decree  (C.  C.)  Combus- 
tion Utilities  Corporation  v.  Worcester  Gaslight  Co.,  190  Fed.  155. 

[x]  (U.S.  1913)  Where  the  thought  of  adapting  a  machine  to  a  new  use 
is  not  new,  the  mere  use  of  common  expedients  for  the  adaptation  is  not  in- 
vention.—Houser  V.  Starr,  203  Fed.  264,  121  C.  C.  A.  462,  modifying  decree 
(C.  C.)  Starr  v.  Houser,  194  Fed.  730. 

[y]  (U.  S.  1913)  Where  a  given  mechanical  structure  is  devoted  to  a  new 
manner  of  use,  employing  a  function  which  is  distinct  from  its  old  function, 
though  inchoate  in  and  developable  therefrom,  this  may  show  invention,  rath- 
er than  mere  double  use,  although  the  only  physical  change  is  appropriate 
remarking. — Dunn  Mfg.  Co.  v.  Standard  Computing  Scale  Co.,  204  Fed.  617, 
123  0.  C.  A.  111. 

[z|  (N.  H.  1819)  A  patent  is  not  void,  because  the  elementary  principles  of 
it  were  previously  known  and  used,  unless  the  application  of  them  is  similar 
to  others.— -Holden  v.  Curtis,  2  N.  H.  61. 

II.  Specific  Applicahons. 
1.  In  General. 

[a]  (U.  S.  1872)  A  hand  mirror,  with  a  handle  extension  of  wirf  covered 
with  cement,  forming  the  handle  and  back  is  patentable,  as  distinguished  from 
a  brush,  though  the  handles  and  backs  of  the  two  are  made  in  the  same  way. 
A  mirror  so  constructed  as  an  article  of  manufacture  is  patentable,  as  dis- 
tinguished from  the  brush ;  there  being  a  point  of  utility  and  adaptability  in 
applying  the  nonwarping  property  of  the  back  and  handle,  to  render  the  glass 
of  the  mirror  free  from  liability  to  fracture,  which  constitutes  sufficient  in- 
vention to  support  a  patent  for  the  mirror. — Clark  v.  Scott,  Fed.  Cas.  No. 
2,833  (9  Blatchf.  301,  5  Fish.  Pat  Cas.  245). 

[b]  (U.  S.  1874)  A  patent  for  an  apparatus  in  which  the  alkaline  solutions 
for  forming  carbonic  acid  gas  were  kept  separate  until  required  to  extinguish 
a  fire,  when  they  could  be  readily  mingled,  held  void,  on  it  appearing  that 
similar  apparatus  had  been  employed  in  soda  fountains  for  the  supply  of 
beverages. — Northwestern  Fire  Extinguisher  Co.  v.  Philadelphia  Fire  Extin- 
guisher Co.,  Fed.  Cas.  No.  10,337  (1  Ban.  &  A.  177). 

[c]  (U.  S.  1881)  A  stay  made  of  a  folded  strip  of  leather  for  covering  and 
strengthening  seams  of  boots  or  shoes,  and  provided  with  mar^nal  grooves 
for  reception  of  the  stitches,  and  beaded  edges  for  protection  of  the  same,  is 
not  patentable  as  an  article  of  manufacture,  in  view  of  the  prior  existence 
and  use  of  harness  trimming,  ladles'  belts,  and  straps  for  pocketbooks  made 
of  folded  strips  of  leather,  and  provided  with  marginal  grooves  and  beaded 
edges  which  served  the  similar  purpose  of  receiving  and  protecting  stltchea 
—Smith  V.  Merriam  (C.  C.)  6  Fed.  903. 

[d]  (U.  S.  1881)  There  is  no  patentable  Invention  in  using  the  same  mech- 
anism for  the  purpose  of  applying  a  blast  of  hot  air  to  the  interior  of  beer 
casks  to  heat  them,  as  had  been  previously  used  to  apply  a  blast  of  hot  air, 
of  the  same  character,  to  the  Interior  of  molds  and  other  receptacles  for  the 
same  purpose. — Gottfried  v.  Crescent  Brewing  Co.  (C.  C.)  9  Fed.  762. 


Digitized  by 


Google 


64  128  C.  C.  A.  BBPOBT8 

Tel  (17.  S.  1S84)  In  the  operation  of  bleaching  xyloidin  the  employment  of 
ordinary  bleaching  materials  (although  heretofore  not  contemplated  as 
adapted  for  the  purpose  in  connection  with  this  substance)  is  not  patentable. 
—Spill  V.  Celluloid  Mfg.  Co.  (C.  C.)  21  Fed.  631.  22  Blatchf.  441. 

[f  J  (U.  S.  1S86)  Although  the  old  fencing  mask  and  the  mask  used  in  play- 
ing baseball  are  similar  in  some  respects,  yet  there  is  sufficient  difference  be- 
tween them  as  to  the  use  to  which  they  are  to  be  respectively  applied,  and 
the  elements  of  which  they  are  composed  (the  fencing  mask  having  no  head 
rests  at  all,  and  no  such  chin  rests  as  baseball  masks)  to  make  the  baseball 
mask  patentable.— Thayer  v.  Spaulding  (C.  C.)  27  Fed.  66. 

[gl  (U.  S.  1SS6)  The  application  of  an  old  and  well-known  form  of  blade 
from  a  hand  tool  for  trimming  sole  edges  to  an  old  gear  cutter  for  trimming 
such  edges  is  merely  a  case  of  double  use,  and  therefore  not  patentable. — 
Busell  Trimmer  Co.  v.  Stevens  (C.  C.)  28  Fed.  575. 

[h]  (U.  S.  1887)  There  is  no  invention  in  merely  employing  an  indicator  in 
a  fare  register  having  primary  and  permanent  registering  mechanism,  when 
one  had  previously  been  used  In  a  fare  register  having  only  primary  or  trip 
registering  mechanism.— Railway  Register  Mfg.  Co.  v.  Third  Ave  R.  Co. 
(C.  C.)  33  Fed.  31,  appeal  dismissed  (1893)  149  U.  S.  783,  13  Sup.  Ct  1051, 
37  L.  Ed.  964. 

[i]  (U.  S.  1888)  There  is  no  patentable  invention  in  a  process  of  imparting 
age  to  wines,  which  consists  only  in  using  an  apparatus  for  heating  the  wine 
inside  the  cask,  which  apparatus  had  previously  been  used  for  heating  another 
liquid  in  the  same  manner.— Dreyfus  v.  Searle,  124  U.  S.  60,  8  Sup.  Ct  390, 
31  L.  Ed.  362. 

[J]  (U.  S.  1889)  Where  a  welt  of  a  double  piece  of  leather,  inserted  in  a 
seam  in  such  manner  that  the  edges  come  on  the  inside  so  as  to  require  no 
trimming  on  the  outside,  the  welt  presenting  a  rounded  appearance,  has  been 
for  years  used  in  gentlemen's  and  ladies'  saddles,  in  leather  cushions,  horse 
collars,  leather  bags,  satchels,  hand  bags,  ladies'  reticules  of  various  kinds, 
and  in  the  uppers  of  boots  and  shoes,  it  requires  no  invention  to  transfer  the 
same  kind  of  welt  to  gloves. — Busby  v.  Ladd  (C.  C.)  39  Fed.  551. 

[k]  (U.S.  1890)  The  second  claim  of  patent  No.  201.946,  to  De  Witt  C. 
Reed,  for  an  improvement  in  harrows,  being  for  the  combination  with  a  har- 
row frame,  provided  with  a  curved  seat,  of  a  curved  tooth,  does  not  involve 
Invention,  as  the  use  of  a  curved  tooth  resting  on  a  curved  seat  had  pre- 
viously existed  in  a  horserake.— Reed  v.  Smith  (C.  C.)  40  Fed.  882. 

[1]  (U.  S.  1890)  The  novelty  of  a  "bow  for  ladles'  wear,"  consisting  in  the 
interposition  of  a  transverse  reinforcing  strip  of  annealed  wire  between  the 
shield  and  the  body  of  the  bow,  for  the  purpose  of  providing  an  adjustable, 
nonelastic  backing  for  a  bow,  which  will  maintain  the  shape  into  which  it  is 
bent,  and  to  which  the  bow  itself  will  conform,  is  not  an  invention;  wire 
tape  having  previously  been  inserted  In  ladles'  bows,  and  a  similar  bow  hav- 
ing been  for  two  years  in  public  use  in  sllppera — ^Hiller  v.  Levy  (C.  C.)  41 
Fed.  627. 

[ml  (U.  S.  1894)  There'  Is  no  invention  in  applying  to  undershirts  a  pe- 
culiar stitch  already  known  in  the  making  of  cardigan  Jackets. — Dalby  t. 
Lynes  (C.  C.)  64  Fed.  376. 

[n]  (U.  S.  1896)  There  is  no  invention  in  inclosing  the  operative  mechanism 
of  a  bell  in  an  old  form  of  bicycle,  double-dish  shell,  when  used  for  a  bicycle 
bell,  instead  of  mounting  it  on  a  standard,  for  a  call  bell ;  affixing  it  to  a  door 
Jamb,  for  a  door  bell;  or  arranging  it  to  engage  with  an  opening  window 
sash,  for  a  burglar  alarm. — New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co., 
73  Fed.  469,  19  C.  0.  A.  534. 

[o]  (U.  S.  1897)  In  view  of  the  prior  state  of  the  art,  there  is  no  invention 
in  applying  the  process  of  swaging  or  striking  up  metal  blanks  into  articles 
of  manufacture  to  the  making  of  artificial  tooth  crowns  or  caps. — ^Rynear  Co- 
V.  Evans,  83  Fed.  696. 

[pl  (U.  S.  1898)  There  is  no  invention  in  providing  a  boat-shaped  toboggan, 
adapted  for  use  with  an  inclined  railway  terminating  on  a  body  of  water, 
with  spray  deflectors,  to  prevent  the  occupants  from  being  splashed  with  wa- 
ter by  the  rapid  movement  of  the  toboggan  in  the  water,  since  devices  of  this 
character  have  long  been  used  for  a  similar  purpose  on  boats  moving  swiftly 
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through  the  water. — (C.  C.  1897)  I*aul  Boynton  CJo.  v.  Morris  Chute  Co.,  82 
Fed.  440,  decree  affirmed  (1808)  87  Fed.  225,  30  C.  C.  A.  617. 

Tpp]  (U.  S.  1898)  The  application  of  a  device  designed  for  lifting  sheets  of 
paper  by  exhausting  the  air  in  hollow  points  of  contact  therewith,  to  the  lift- 
ing and  holding  of  pills  while  dipping  them  in  a  gelatine  bath,  must  be  con- 
sidered a  mere  analogous  use,  where  no  substantial  change  in  the  device  is 
necessary,  and  especially  where  it  appears  that  small  articles  not  much  un- 
like pills  had  previously  been  lifted  in  like  manner.  Potts  &  Co.  v.  Creager 
(1895)  15  Sup.  Ct  191.  155  U.  S.  597,  39  L.  Ed.  275,  distiniruishod.— Frederick 
R.  Stearns  &  Co.  v.  IJiiFsell,  85  Fed.  218,  29  C.  C.  A.  121,  certiorari  denied 
Rnssell  v.  Steams,  19  Sup.  Ct.  886,  171  U.  S.  689.  43  L.  Ed.  1179. 

[ql  (U.  S.  1899)  There  is  no  invention  in  merely  applying  and  adapting,  to 
the  planing  and  grooving  of  cakes  of  ice,  mechanism  previously  used  in 
the  planing  of  wood.  Decree  (C.  O.  1898)  87  Fed.  479,  affirmed.— Briggs  v. 
Duell,  93  Fed.  972,  36  C.  C.  A.  38. 

[r]  (U.  S.  1900)  Merely  changing  the  connection  of  the  hand  piece  in  a 
magazine  firearm  from  a  swinging  to  a  piston  breech  is  merely  putting  the 
hand  piece  and  means  of  connection  to  a  new  use  in  the  same  place,  and  is 
not  patentable  separately  from  the  parts  connected  therewith. — (C.  C.  1897) 
Bannerman  v.  Sanford,  85  Fed.  448,  affirmed  (1900)  99  Fed.  294,  39  C.  C.  A. 
534. 

[s]  (U.  S.)  The  art  of  painting  on  canvas  or  paper  Is  so  nearly  allied  to 
that  of  painting  or  decorating  clay  ware  that  no  patentable  invention  is  in- 
volved in  transferring  the  use  of  an  atomizer  for  applying  pigments  from  one 
art  to  the  other.— (1900)  Fry  v.  Rookwood  Pottery,  101  Fed.  723,  41  C.  C.  A. 
634;    (1898)  Id.,  90  Fed.  494. 

[t]  (U.S.  1903)  The  application  of  mechanism  previously  used  In  a  fold- 
ing chair  to  a  folding  bed,  without  substantial  change  in  the  manner  of  opera- 
tion or  result.  Is  an  analogous  use,  which  will  not  support  a  patent — Antisdel 
v.  Bent.  122  Fed.  811. 

[u]  (U.S.  1905)  The  conception  of  the  application  of  an  endless  chain 
rake  which  had  been  used  to  move  ice,  coal,  hay.  and  crushed  sugar  cane,  to 
the  new  use  of  raking  sugar  cane  from  a  loaded  car  before  it  is  crushed,  is 
not  an  exercise  of  inventive  genius.  Decree  (C.  C.  1903)  126  Fed.  377,  af- 
firmed.—Mallon  V.  William  C.  Gregg  &  Co.,  137  Fed.  68,  69  C.  C.  A.  48. 

[v]  (U.  S.  1907)  The  strengthening  of  iron  castings  by  the  insertion  of 
wrought  iron  bars  or  rods  in  the  process  of  making  belongs  in  the  casting  or 
foundry  art,  and  not  in  the  art  in  which  the  particular  casting  may  be  used, 
and  the  employment  of  the  device  in  casting  brake  shoes,  after  its  use  for  the 
same  purpose  in  casting  sleigh  runners,  annealing  boxes  and  other  articles 
did  not  constitute  its  transfer  and  adaptation  to  a  new  art,  nor  Involve  inven- 
tion.—(C.  C.  1906)  American  Brake  Shoe  &  Foundry  Co.  v.  Railway  Mate- 
rials Co.,  143  Fed.  540;  Same  v.  Western  Iron  &  Steel  Co.,  Id.  Affirmed 
(1907)  152  Fed.  700,  81  C.  C.  A.  626. 

[w]  (D.  C.  1899)  An  improvement  in  a  stocking  supporter,  consisting  In 
raised  lugs  on  the  side  of  the  slot  plate  to  prevent  the  stud  over  which  the 
upper  end  of  the  stocking  is  gripped  from  rising  in  the  slot  and  becoming 
disengaged,  does  not  rise  to  the  dignity  of  invention,  in  view  of  the  fact  that 
lugs  for  the  same  purpose  have  been  used  in  suspender  clasps. — ^Appeal  of 
Smith,  14  App.  D.  C.  181. 

[x]  (D.  C.  1906)  The  adaptation  of  an  old  device  for  heating  water  Into  a 
de^'lce  for  cooling  it,  with  only  such  changes  as  are  within  the  province  of  the 
skilled  mechanic.  Is  not  Invention,  although  the  new  device  may  possess  great 
advantages  over  others  used  to  accomplish  the  same  purpose. — In  re  Welch. 
28  App.  D.  C.  362. 

iy]  (D.  C.  1912)  That  a  photographic  film  has  thereon  uniform,  sharply 
defined,  equidistant  photographs  of  successive  positions  of  an  object  in  motion 
as  observed  from  a  single  point  of  view,  at  rapidly  recurring  Intervals  of 
time,  arranged  In  a  continuous  straight-line  sequence,  unlimited  in  number 
save  by  the  length  of  the  film,  and  sufficient  in  number  to  represent  the  move- 
ments of  the  object  throughout  an  extended  period  of  time,  which  film  when 
the  negative  strip  is  converted  into  a  positive  on  being  passed  through  an  ex- 
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hibiting  machine  will  give  a  lifelike  representation  of  the  moving  object,  will 
not  render  the  film  patentable  as  an  object  of  manufacture;  the  particular 
character  and  arrangement  of  the  pictures  being  nothing  more  than  the  op- 
eration of  the  camera  machinery. — Chicago  Film  Exchange  v.  Motion  Picture 
Patents  CJo.,  39  App.  D.  C.  285. 

2,  Vehicles,  Machinery,  Engines,  Boilers,  Furnaces,  and  Appliances  Thereof, 

[a]  (U.  S.  1843)  Where  plaintiff,  in  the  specification  of  his  patent,  claimed 
as  his  invention  *'an  improvement  in  the  construction  of  the  axles  or  bear- 
ings of  railway  or  other  wheeled  carriages,"  and  it  appeared  that  the  im- 
provement, though  it  had  never  before  been  applied  to  railway  carriages,  was 
well  known  as  applied  to  other  carriages,  it  was  held  that  the  patent  was  not 
good.-— Wlnans  v.  Boston  &  P.  R.  Co.,  Fed.  Cas.  No.  17,858  (2  Story,  412,  2 
Robb,  Pat.  Cas.  136). 

[b]  (U.  S.  1858)  The  application  of  a  hollow  bed-plate  attached  to  a  boiler 
and  portable  engine  for  the  purpose  of  relieving  the  operative  parts  of  the 
latter  from  the  contraction  and  expansion  of  the  boiler,  and  the  boiler  from 
the  direct  strain  of  the  engine,  is  a  mere  colorable  variation  or  double  use  of 
similar  bed-plates  in  prior  use,  and  is  not  patentable. — In  re  Blandy,  Fed.  Cas. 
No.  1,528  (1  McArthur,  Pat  Caa  552). 

[c]  (U.  S.  1860)  Where  the  use  of  jewels  or  their  equivalents  for  anti- 
friction surfaces  in  thread  winding  machines  was  known  to  the  prior  art,  a 
combination  of  jewels  or  their  equivalents  with  the  needle  and  bed-plate  of  a 
sewing  machine,  for  the  purpose  of  preventing  the  wearing  of  the  thread,  is 
not  patentable. — Ex  parte  Berry,  Fed.  Cas.  No.  1,353. 

[d]  (U.  S.  1867)  If  a  machine,  although  designed  to  separate  smut  from 
wheat,  embodies  the  principle  of  a  machine  afterwards  patented  to  separate 
flour  from  bran,  and,  without  the  exercise  of  invention,  could  be  changed  so 
as  to  perform  the  same  functions  as  the  latter,  in  substantially  the  same  way, 
the  patent  is  void.— Swift  v.  Whisen,  Fed.  Cas.  No.  13,700  (3  Fish.  Pat  Cas. 
343,  2  Bond,  115). 

[e]  (U.  S.  1880)  The  application  to  quicksilver  furnaces  of  a  mode  of  op- 
eration well  known  and  used  in  other  furnaces,  by  which  ore  is  constantly 
subjected  to  heat,  does  not  involve  patentable  invention. — Knox  v.  Quicksilver 
Mlu.  Co.  (C.  O.)  4  Fed.  809. 

[f]  (U.  S.  1884)  There  is  no  patentable  invention  in  merely  applying,  by 
the  old  and  familiar  arrangement  of  shafts  and  cog  wheels,  the  power  of  an 
auxiliary  engine  to  a  capstan,  instead  of  to  a  windlass;  a  capstan  differing 
from  a  windlass  only  in  having  its  barrel  or  shaft  vertical,  instead  of  hori- 
zontal.—Morris  V.  McMlllln,  112  U.  S.  244,  5  Sup.  Ct  218,  28  L.  Ed.  702. 

[gl  (U.  S.  1885)  There  is  nothing  patentable  Id  the  application  to  a  hori- 
zontal steam  engine  and  boiler  of  old  devices  in  the  precise  combinations  in 
which  they  had  previously  existed  in  steam  engines  with  vertical  boilers ;  the 
result  obtained  being  the  same  in  character  with  the  original  result. — Scheid- 
ler  V.  Tustln  (C.  C.)  23  Fed.  887. 

[h]  (U.S.  1889)  The  mere  application  of  an  old  and  well-known  shifting 
device  for  reversing  macliines  to  the  operation  of  a  fulling  machine  Involves 
no  patentable  invention. — Royer  v.  Roth,  132  U.  S.  201,  10  Sup.  Ct  58,  33  L. 
Ed.  322. 

[i]  (U.  S.  1893)  Letters  patent  No.  407,735,  granted  July  23,  1889,  to  Henry 
Loewer  and  Barton  L.  Blair,  were  for  an  improved  sole-cutting  machine,  con- 
sisting of  a  stationary  frame  carrying  a  rapidly  revolving  shaft  on  which  are 
a  cutter  and  a  guide  wheel,  together  with  a  swinging  frame,  moving  to  and 
from  the  stationary  one,  carrying  a  shaft  on  which  are  mounted  clamps  op- 
posite the  cutter,  for  holding  the  leather  blanks,  and  others  opposite  the 
guide  wheel,  for  holding  the  pattern.  In  operation,  when  pattern  and  blanks 
are  clamped  in  position,  the  latter  frame  is  moved  forward,  and  its  shaft 
slowly  revolved,  so  that  the  edges  of  the  blanks  come  in  contact  with  the 
cutter,  and  are  pared  down  to  the  precise  size  and  shape  of  the  pattern,  the 
edge  of  which  strikes  against  the  guide  wheel,  and  thus  limits  the  depth  of 
the  cut.  Held,  that  while  the  principle  is  old,  having  been  embodied  in  a 
lathe  invented  by  Thomas  Blanchard  over  70  years  ago.  the  application  of 
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It  to  the  sole-cutttng  machiDe  Involved  Invention,  and  the  patent  Is  valid.— 
Loewer  v.  C.  P.  Ford  &  Co.  (C.  C.)  55  Fed.  62. 

[j]  (U.  S.)  As  a  hollow  Joumaled  reel  is  not  wholly  impracticable  in  ma- 
chines for  throvdng  water,  where  pressure  is  applied  in  the  usual  way,  its 
mere  application  to  the  generator  of  a  chemical  fire  engine  does  not  involve 
Invention,  for  the  result  attained  in  either  case  is  merely  one  of  degree. — 
(1893)  Steiner  Fire  Extinguisher  Co.  v.  City  of  Adrian,  59  Fed.  132,  8  O.  0. 
A.  44.  16  U.  S.  App.  409 ;    (1891)  Id.,  52  Fed.  731. 

[k]  (U.  S.  1896)  Adapting  a  mill  for  grinding  or  grating  apples  to  the  dis- 
integration and  shredding  of  day  by  merely  substituting  bars  of  steel  running 
across  the  face  of  the  roller  parallel  with  the  axis  in  place  of  thick  steel 
knives  held  to  involve  no  patentable  Invention. — C.  &  A.  Potts  &  Co.  v.  Crea- 
ger  (C.  C.)  77  Fed.  454. 

D]  (U.  S.  1897)  The  transposition  of  a  device  for  bending  wooden  fellies, 
so  as  to  form  a  machine  for  flanging  the  counters  of  boots  and  shoes,  does 
not  involve  patentable  invention. — (C.  C.  1896)  McKay-Copeland  Lasting 
Mach.  Co.  V.  Copeland  Rapid-Laster  Manuf  g  Co.,  77  Fed.  306,  affirmed  (1897) 
80  Fed.  518,  25  O.  C.  A.  611. 

[ml  (XT.  S.  1898)  An  exhaust  fan  for  removing  dust  and  chaff,  and  an 
elevator  for  carrying  away  the  seed,  both  being  old  devices,  long  used  in 
connection  with  the  threshing  of  grain,  there  is  no  invention  in  adapting  them 
to  use  with  a  broom-corn  cleaner.— Clisby  v.  Reese,  88  Fed.  645,  32  C.  C.  A.  80. 

[n]  (U.  S.  1900)  The  device  of  the  Martin  patent.  No.  433,531,  for  an  im- 
provement in  a  v^dmill  which  consists  of  the  combination  of  an  external 
toothed  pinion  with  an  internal  toothed  spur  wheel,  is  invalid  for  lack  of  in- 
vention, because  that  kind  of  a  combination  had  been  previously  well  known 
in  other  machinery.  Decree,  Stover  Mfg.  Co.  v.  Mast,  Foos  &  Co.  (1898)  89 
Fed.  333,  32  C.  C.  A.  231,  affirmed.— Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  20 
Sup.  Ct  708,  177  U.  S.  485,  44  L.  Ed.  856. 

[ol  (U.  S.  1906)  A  patent  for  a  material  for  making  steam  packing  may  in- 
volve invention,  although  a  similar  material  had  previously  been  used  for 
other  and  wholly  different  purposes. — Forsyth  v.  Garlock,  142  Fed.  461,  73 
C.  O.  A.  577. 

[p]  (U.  S.  1910)  The  Ransome  patent,  No.  814,803,  for  a  concrete-mixing 
machine,  consisting  of  a  batch-mixing  drum,  in  view  of  the  prior  Burns  pat- 
ent. No.  661,847,  for  an  apparatus  for  mixing  tea  "and  other  material,"  even 
conceding  that  the  Bums  patent  applies  only  to  mixers  of  dry  and  nonsolidlfy- 
ing  materials,  is  void  for  lack  of  patentable  invention,  being  a  mere  adapta- 
tion to  a  double  use,  requiring  only  mechanical  skill. — Ransome  Concrete  Ma- 
chinery Co.  V.  United  Ck)ncrete  Machinery  Co.,  177  Fed.  413,  101  C.  C.  A.  217, 
reversing  decree  (O.  C.  1908)  165  Fed.  914. 

[ql  (U.  S.  1910)  Resawing  machines  and  hub  mortising  machines  are  so 
nearly  alike  in  their  mechanism  for  moving  and  handling  the  wood  operated 
on  that  a  mere  transfer  of  such  mechanism  from  one  machine  to  the  other 
does  not  involve  invention. — William  B.  Mershon  &  Co.  v.  Bay  City  Box  & 
Lumber  Co.,  189  Fed.  741. 

[rl  (D.  C.  1904)  A  claim,  in  an  application  for  a  patent  covering  the  use  of 
a  thermostat  to  cut  off  the  supply  to  a  gas  engine  to  prevent  overheating,  was 
held  not  patentable  in  view  of  the  common  use  of  thermostats  to  cut  off  the 
supply  of  heating  medium  to  various  devices  when  the  temperature  reaches  a 
predetermined  point. — In  re  Adams,  24  App.  D.  C.  275. 

[si  (D.  C.  1908)  A  decision  of  the  Commissioner  of  Patents  rejecting  three 
claims  of  an  applicant  for  a  patent  for  improvements  in  turning  lathes  on 
references  of  two  patents,  one  for  a  drill  and  one  for  a  lathe,  was  reversed 
as  to  one  of  the  claims,  on  the  ground  that,  as  to  the  drill  patent,  the  func- 
tions of  such  a  device  are  different  from  those  of  a  lathe,  and  also  because 
fundamental  differences  existed  in  the  structures  of  the  two  devices,  while, 
as  to  the  other  patent,  applicant  had  produced  a  much  lighter  and  simpler 
device,  dispensing  with  the  guide  bar  of  the  old  construction,  and  had  em- 
bodied an  idea  never  before  given  form  and  marking  an  advance  in  the  art ; 
but  was  affirmed  as  to  the  other  two  claims,  on  the  ground  that  one  of  them 
presented  nothing  patentable  and  the  other  was  too  broad. — In  re  Sheldon,  31 
App.  D.  C.  201. 
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3.  Dies,  Springs,  Screws,  Rhcts,  Locks,  Sockets,.  Hoops,  and  Similar  Devices, 

[a]  (U.  S.  1847)  The  application  of  a  known  thing  to  a  new  purpose,  as  the 
use  of  rivets  to  fasten  parts  of  a  slioe,  instead  of  sewing,  though  such  par- 
ticular parts  of  the  shoe  had  never  before  been  so  fastened,  is  not  the  subject 
of  a  patent— Hazard  v.  Green,  Fed.  Cas.  No.  6,277  (Cranch,  Pat  Dec.  127). 

lb]  (U.  S.  1850)  The  forming  of  metal  screws  or  shanks  to  clay  and  i)orce- 
laln  knobs  for  doors  and  furniture,  by  pouring  metal  In  a  fused  state  into  a 
dovetail-shaped  cavity  in  the  base  of  the  knobs,  that  mode  of  fastening  the 
shank  to  the  knob  having  been  previously  applied  to  knobs  of  wood  and 
metal,  is  not  patentable,  although  it  produce  a  better  or  cheajx^r  article  than 
any  known  before. — Hotchkiss  v.  Greenwood,  52  U.  S.  (11  How.)  248,  13 
L.  Ed.  G83. 

[c]  (U.  S.  1859)  The  use  of  strands  of  twisted  cord  to  sustain  the  hoops  of 
hoop  skirts  held  a  patentable  invention,  where  the  result  was  a  better  and 
cheaper  article,  although  a  similar  use  of  such  cords  for  supporting  the  rounds 
of  rope  ladders,  the  slats  of  window  blinds,  etc.,  was  old  and  well  known. — 
Ex  parte  Newman,  Fed.  Cas.  No.  10,173. 

[dl  (U.  S.  18G0)  The  new  and  useful  process  for  the  making  of  hoop  skirts, 
"by  applying  the  hooi>s  and  tapes,  or  their  equivalents,  to  each  other  while 
thoy  are  supported  in  the  relative  positions  which  they  are  to  occupy  in  the 
finished  skirt,"  was  not  unpatentable  because  of  the  use  of  a  frame  or  "form- 
er" previously  known  and  used  for  other  purposes ;  the  patent  being  for  an 
improvement  in  an  art, — ^a  new  method  of  making  the  skirts. — Ex  parte  Mann, 
Fed.  Cas.  No.  9,032. 

[e]  (U.  S.  1874)  Adapting  the  same  appliances  to  the  manufacture  of  head 
linings  that  had  before  been  used  in  the  manufacture  of  hoops,  thereby  pro- 
ducing a  crimped  machine-made  hoop  on  a  small  scale,  but  of  uniform  width 
and  thickness,  and  having  rectangular  ends,  adapted  to  fit  inside  of  the 
staves  of  a  barrel,  and  to  support  the  chime  of  the  barrel,  hoops  as  well  as 
head  linings  having  before  been  made  by  machinery,  and  hoops  having  pre- 
viously been  crimped  or  permanently  bent  before  setting,  does  not  involve  in- 
vention.—Reed  v.  Reed,  Fed.  Cas.  No.  11,650  (12  Blatchf.  366,  1  Ban.  &  A. 
515). 

[f]  (U.  S.  1876)  The  lippmann  patent.  No.  143,359,  granted  September  30, 
1873,  for  "a  corset  clasp  and  cloth  attachment,"  namely,  "as  a  new  article  of 
manufacture,  a  covered  corset  clasp,  the  cloth  of  which  forms  a  marginal  flap 
or  flaps  along  its  length,  suitable  for,  and  adapted  to,  being  sewn  upon  the 
corset,  substantially  as  described,  and  for  use  in  the  place  of  broken,  injured, 
or  worn-out  clasps  or  cloth,  as  herein  set  forth,"  held  to  claim  merely  the 
making  and  selling  a  part  of  an  old  and  known  manufacture  as  a  new  way 
of  trade,  and  not  valid.— Seligman  v.  Day,  Fed.  Cas.  No.  12,643  (14  Blatchf. 
72,  2  Ban.  &  A.  467). 

[g]  (U.  S.  1876)  A  claim  or  device  for  making  a  bed  bottom  of  spiral  coils, 
or  wire  coils  interlaced  or  interlocked,  so  as  to  form  a  fabric,  fastened  in  any 
form  to  the  sides  of  the  bedstead  frame,  is  not  patentable,  because  the  same 
device  was  In  general  use  for  analogous  purposes  prior  to  the  application  for 
the  patent. — Woven  Wire  Mattress  Co.  v.  Whittlesey,  Fed.  Cas.  No.  18,058 
(8  Biss.  23). 

[h]  (U.  S.  1880)  A  wWp  tip,  made  independent  of  the  stock,  to  which  it 
may  be  fltted  by  means  of  a  socket.  Is  not  alone  such  an  improvement  as  may 
be  patented,  as  it  is  analogous  to  the  manner  of  making  Jointed  fishing  rods. 
—American  Whip  Co.  v.  Hampden  Whip  Co.  (C.  C.)  1  Fed.  87. 

[i]  (U.  S.  1880)  The  use  of  metal  rivets,  or  eyelets,  in  fastening  the  end 
of  seams  In  clothing,  at  pocket  openings,  so  as  to  receive  the  strain  from  pres- 
sure within,  keep  the  same  from  coming  upon  the  threads  of  the  seam,  and 
prevent  ripping,  is  a  patentable  invention. — Strauss  v.  King  (C.  C.)  2  Fed. 
236,  18  Blatchf.  88. 

Ul  (U.  S.  1881)  The  application  to  safe  and  vault  doors  of  chronometric 
mechanism  for  automatic  locking  and  unlocking  at  predetermined  times  held 
to  Involve  invention. — Yale  Lock  Mfg.  Co.  v.  Non;\*ich  Nat.  Bank  (C.  C.)  6 
Fed.  377. 

Ik]  (U.  S.  1890)  It  being  old  for  bakers  to  use  dies  to  cut  dough  into  va- 
rious shapes,  there  was  no  patentable  invention  in  making  a  single  die  to  cut 
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dough,  on  a  flat  surface,  Into  the  shape  of  a  pretzel. — Butler  v.  Steckel,  137 
U.  S.  21,  11  Sup.  Ct.  25,  34  L.  Ed.  582,  affirming  (C.  C.  1886)  27  Fed.  219. 

p]  (TJ.  S.  1S91)  While  the  promotion  of  an  old  device,  such,  for  Instance, 
as  a  torsional  spring,  to  a  new  sphere  of  action,  in  which  it  performs  a  new 
function,  involves  Invention,  the  transfer  or  adaptation  of  the  same  device  to 
a  similar  sphere  of  action,  where  it  performs  substantially  the  same  function, 
does  not  Involve  invention. — Western  Electric  Co.  v.  La  Rue,  139  U.  S.  601,  11 
Slip.  Ct.  G70,  35  L.  Ed.  294,  affirming  La  Rue  v.  Western  Electric  Co.  (C.  C. 
1SS7)  31  Fed.  80,  24  Blatchf.  392. 

[ml  (U.  S.  1892)  The  adaptation  of  a  bellows  flap  to  an  arctic  overshoe  by 
running  the  hinge  of  the  flap  forward  to  a  point  near  the  arch  of  the  shank. 
In  order  to  give  sufficient  room  for  the  Insertion  of  the  shoe-clad  foot,  thus 
placing  the  hinge  almost  at  ri^ht  angles  to  the  draft  line  of  the  shoe,  did  not 
require  Inventive  faculty. — Williams  v.  Goodyear  Metallic  Rubber  Shoe  Co. 
(C.  C.)  49  Fed.  245,  decree  affirmed  (1893)  64  Fed.  498,  4  C.  C.  A.  485,  14  U. 
S.  App.  55. 

[nl  (U.  S.  1893)  Letters  patent  No.  422.879,  Issued  March  4,  1890,  to  W. 
Forgie,  for  a  wrench  for  oil-well  tools,  consisting  in  the  adaptation  of  a  lifting 
jack  to  produce  a  circular  horizontal  pressure  against  the  arm  of  a  wrench, 
for  the  purpose  of  screwing  and  unscrewing  the  tools,  are  void  for  want  of 
invention,  as  this  was  only  an  adaptation  of  the  jacic  to  an  analogous  use, 
and  as  neither  it  nor  the  wrench  performs  any  new  function. — Forgie  v.  011- 
Well  Supply  Co.  (C.  C.)  57  Fed.  742,  decree  affirmed  (1893)  58  Fed.  871,  7  C. 
O.  A.  551,  17  U.  S.  App.  254. 

[ol  (U.  S.  1894)  The  use  of  safety  pins — that  is,  pins  which  will  break  un- 
der sudden  and  abnormal  strains,  and  thus  save  the  rest  of  the  machinery — 
being  old,  there  Is  no  invention  in  using  such  pins  in  connection  with  the- 
driving  gear  of  a  stone  crusher. — Gates  Iron  Works  v.  Eraser,  153  TJ.  S.  332,. 
14  Sup.  Ct.  883,  38  L.  Ed.  734,  affirming  (C.  C.  1890)  42  Fed.  49. 

[p]  fU.  S.  1895)  Claim  6  of  Schrelber  patent,  No.  39(),372,  for  a  support 
of  casks  and  barrels,  with  concave  upper  surfaces  and  convex  lower  surfaces, 
resting  In  concave  shoes,  so  as  to  rock  them  both  longitudinally  and  trans- 
versely, and  thus  accommodate  themselves  to  the  cask  at  the  point  of  sup- 
port, held  void  for  want  of  invention,  as  being  a  mere  application  of  the  old 
ball  and  socket  Joint.— L.  Schrelber  &  Sons  Co.  v.  Grim  (C.  C.)  65  Fed.  220, 
affirmed  Same  v.  Grimm  (1890)  72  Fed.  671,  19  C.  C.  A.  67,  43  U.  S.  App.  10. 

[q]  (U.  S.  1896)  The  use  of  a  ball  and  socket  joint  between  the  saddle  and 
scat  of  a  cask  support,  so  as  to  enable  the  saddle  to  rock  laterally  and  longi- 
tudinally, and  thereby  adjust  Itself  to  the  surface  of  the  cask,  is  a  mere  ap- 
plication of  mechanical  skill,  and  not  such  an  extension  of  an  old  contrivance 
into  a  new  and  remote  field  of  usefulness  as  rises  to  the  dignity  of  invention. 
— L.  Schrelber  &  Sons  Co.  v.  Grimm,  72  Fed.  671,  19  C.  C.  A.  67,  43  U.  S.  App. 
10,  affirming  (C.  C.  1895)  65  Fed.  220. 

[r]  (IT.  S.  1?^98)  There  is  no  Invention  in  employing  the  well-known  spiral 
spring  to  hold  a  bicycle  brake  from  the  tire  by  bending  the  spring  around  the 
axis  of  the  brake,  and  having  portions  of  it  pressing  on  the  head  and  the 
brake.— Gormully  &  Jeffery  Mfg.  Co.  v.  Western  Wheel  Works,  84  Fed.  9o8, 
28  C.  C.  A.  586. 

[s]  (U.  S.  1898)  The  adaptation  of  spring-teeth  to  harrows  being  once  ac- 
complished, it  only  required  mechanical  skill  to  attach  them  by  devices  al- 
ready known  to  adjustable  beams  already  in  use,  so  as  to  make  a  spring-tooth 
harrow,  with  teeth  adjustable  both  Independently  on  the  bars  and  in  series, 
by  turning  the  bars  themselves. — National  Harrow  Co.  v.  Wescott,  84  Fed.  b71. 

[t]  (U.  S.  1906)  The  use  of  a  ball  and  socket  joint  to  accomplish  the  same 
purpose  for  which  It  had  previously  been  used  In  the  same  art,  in  a  different 
but  old  combination,  does  not  constitute  invention.  Decree  (C.  C.  1905)  138 
Fed.  916,  reversed.— Bradley  v.  Eccles,  143  Fed-  521,  74  C.  C.  A.  478. 

[u]  (U.  S.  1910)  The  use  of  hoops  or  bands  around  the  horn  of  a  talking 
machine  to  hold  the  longitudinal  sections  in  place  does  not  Involve  invention 
in  view  of  the  long  use  of  such  hoops  for  the  same  purpose  in  other  arts. — 
(C.  C.  A.  1910)  Excelsior  Drum  Works  v.  Shelp  &  Vandegrlft,  180  Fed.  960, 
103  C.  C.  A.  592,  affirming  decree  (C.  C.  1909)  173  Fed.  312. 
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4.  Paving,  Rooflno,  and  Building  Material, 

[a]  (U.  S.  1891)  Patent  No.  342,853,  to  Austin  Walrath,  covers  a  *^vlng, 
roofing,  and  building  compound"  made  by  heating  bituminous  sand  rock 
(found  near  Santa  Cruz,  Cal.)  by  means  of  steam  until  it  is  in  a  semiliquld 
state,  spreading  it  over  the  surface  to  be  paved  or  roofed,  and  then  rolling  it 
or  smoothing  it  with  heated  irons  until  it  becomes  firm  and  hard.  Held  a 
patentable  invention,  as  it  applies  known  processes  to  new  and  useful  pur- 
poses.— Pacific  Contracting  Co.  v.  Southern  California  Bituminous  Pav.  Co. 
(C.  C.)  48  Fed.  300. 

[b]  (U.  S.  1891)  Patent  No.  319,125,  to  Rice,  Steiger,  and  Thurber,  covers 
a  "process  of  working  asphaltum,"  by  taking  it  in  its  native  state,  and  soften- 
ing it  by  the  aid  of  hot  water,  steam,  or  superheated  steam,  and  applying  it  to 
the  use  intended  while  in  a  plastic  state,  and  then  pressing  it  with  a  heavy 
heated  iron  or  roller,  until  the  surface  is  smooth  and  compact  Held,  that 
tliis  was  a  patentable  invention,  consisting  in  the  application  of  an  old  pro- 
cess to  a  new  and  useful  purpose. — Pacific  Contracting  Co.  v.  Southern  Cali- 
fornia Bituminous  Pav.  Co.  (C.  C.)  48  Fed.  300. 

5.  Cans,  Pipes,  Tubes,  and  Tubular  Appliances, 

[a]  (U.  S.  18C9)  A  patent  for  an  "improvement  in  paint  cans"  claimed  "the 
employment  of  a  strengthening  wire  within  the  bead,  as  and  for  the  purpose 
herein  shown  and  described,*'  and  the  specification  stated  the  point  of  the 
Invention  to  be,  placing  a  wire  within  a  bead  near  the  top  edge  of  the  body  of 
the  can,  close  under  where  the  cover,  when  on,  would  come  to,  in  order  to 
strengthen  the  sides  of  the  can,  and  prevent  them  from  collapsing,  by  the  great 
weight  of  the  paint,  when  the  can  should  be  held  by  a  bail.  Held,  that  if  a 
can,  so  constructed,  was  old,  as  a  structure,  it  was  of  no  consequence  what  it 
was  designed  to  contain,  provided  it  employed,  within  a  bead  located  in  sub- 
stantially the  same  place,  a  wire,  to  strengthen  the  can  against  side  pressure, 
and  prevent  its  walls  from  collapsing  by  such  side  pressure,  whether  increased 
by  a  side  bail  or  not— Brown  v.  Hall,  Fed.  Cas.  No.  2,008  (6  Blatchf.  401,  3 
Fish.  Pat  Cas.  531). 

[b]  (U.  S.  1869)  The  covering  of  a  whip  with  a  tubular  knit  fabric  is  pat- 
entable, though  such  fabric  and  the  whip,  and  the  idea  of  covering  the  whip, 
taken  separately,  were  all  old. — Strong  v.  Noble,  Fed.  Cas.  No.  13,543  (6 
Blatchf.  477,  3  Fish.  Pat  Cas.  586).   . 

[cl  (U.  S.  1887)  Prior  to  the  making  of  "driven  wells,"  wells,  whether  dug 
or  bored,  were  subject,  except  in  the  case  of  the  fiowing  artesian,  to  become 
dry  for  a  time  upon  constant  use.  This  was  caused  by  the  fact  that  gravity 
was  the  only  means  of  supply.  When  the  water  at  the  bottom  of  the  well 
was  drawn  out  faster  than  gravity  forced  it  in,  no  more  could  be  got  until 
that  force  brought  it  In  through  the  surrounding  earth.  The  earth  forming 
the  core  having  been  removed,  the  "pit"  was  not  air-tight,  and  the  pressure 
of  the  atmosphere  upon  the  water  ia  the  "pit,"  and  on  the  sides  of  it  coun- 
terbalanced the  same  pressure  on  the  water  in  the  earth  around  it  The 
"driven  well,"  being  made  by  puncture,  compacted  this  core,  which  the  others 
removed,  around  the  driven  tube,  and  then  closed  the  tube  at  the  top  by  the 
valve  of  a  pump,  thus  making  the  entire  tube  air-tight,  except  at  that  part  of 
it  where  it  stood  in  the  water-bearing  stratum,  where  it  was  supplied  with 
openings  of  a  proper  size,  covered  with  screens.  The  effect  of  this  was  that 
the  pressure  of  the  air  on  the  water  in  the  surrounding  earth,  not  being  coun- 
terbalanced by  a  similar  pressure  in  the  "pit,"  was  added  to  the  force  of 
gravity  in  producing  the  supply,  and  that  the  supply  was  practically  Inex- 
haustible. Held,  that  the  process  was  novel  and  valuable,  a  new  application 
of  a  power  of  nature  being  made  by  which  a  new  and  useful  result  was  at- 
talned.--Driven-Well  Cases,  122  U.  S.  40,  7  Sup.  Ct  1073,  30  L.  Ed.  lOW. 

[d]  (U.  S.  1894)  A  patent  claiming  a  rectangular  terra  cotta  wire  conduit 
pipe  having  rectangular  partitions  made  in  one  integral  piece  by  forcing  the 
material,  while  plastic,  through  a  die,  and  burning  It,  cannot  be  sustained  as 
for  a  new  article  of  manufacture,  the  making  of  sewer  pipe  out  of  clay  by 
the  same  process  being  old,  and  hollow  blocks  of  terra  cotta,  rectangular  in 
lorm,  and  divided  into  ducts  by  partitions,  being  previously  well  known,  al- 
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though  used  as  building  material,  rather  than  as  a  conduit  for  wires. — Brown- 
ing V.  Colorado  Telephone  Co.,  61  Fed.  846,  10  C.  C.  A.  112. 

[e]  (U.  S.  1901)  The  Tillinghast  patent,  No.  497,971,  for  a  pneumatic  tire, 
which  consists  of  a  single-tube  tire  composed  of  an  interior  rubber  air  tube, 
an  outer  rubber  cover,  and  an  intervening  fabric,  all  united  by  vulcanization, 
the  purpose  being  to  prevent  chafing  between  the  interior  and  exterior  tubes, 
which  resulted  in  such  tires  as  previously  made,  is  not  devoid  of  invention 
because  sheets  of  rubber  with  a  fabric  between,  similarly  united,  were  pre- 
viously used  in  the  making  of  rubber  hose  and  rubber  gaskets. — (C.  C.  1899) 
Dodge  V.  Porter,  98  Fed.  624,  modified  Porter  v.  Single  Tube  Automobile  & 
Bicycle  Tire  Co.  (1901)  112  Fed.  423,  50  C.  C.  A.  317. 

5.  Boxes,  Balls,  Bags,  Paper,  and  Paper  Appliances, 

[a]  (U.  S.  1872)  A  device  for  putting  up  powders,  which  consists  of  a 
small  cylindrical  box,  perforated  at  the  end  with  holes  and  having  the  per- 
forations closed  by  wax  or  wafer  or  paper  pasted  on,  to  retain  the  contents 
while  the  box  is  being  transported,  the  wax  or  wafer  being,  removed  or  the 
paper  punctured  when  it  is  desired  to  permit  the  contents  to  pass  through 
the  holes,  is  not  patentable,  as  it  involves  a  device  substantially  the  same  as 
the  ordinary  pepper  box,  and  as  the  pasting  of  paper  or  the  use  of  the  wafer 
is  not  new.— Sawyer  v.  Biiby,  Fed.  Cas.  No.  12,398  (9  Blatchf.  361,  5  Fish. 
Pat  Cas.  283). 

[b]  (U.  S.  1878)  The  double  independent  leather  covering  for  baseballs, 
where  such  covering  had  been  previously  applied  to  soft  balls,  held  not  a  pat- 
entable Invention.— Mahn  v.  Harwood,  Fed.  Cas.  No.  8,966  (3  Ban.  &  A.  615), 
affirmed  (1884)  112  U.  S.  354,  5  Sup.  Ct  174,  6  Sup.  Ct.  451,  28  L.  Ed.  665. 

[c]  (U.  S.  1879)  A  patent  had  been  issued  for  a  paper  bag  with  an  evenly 
cut  mouth,  and  a  notch  therein,  whereby  the  opening  of  the  mouth  was  fa- 
cilitated. Held,  that  a  notched  Jaggedly  cut  mouth  paper  bag,  the  notch  be- 
ing for  the  purpose  of  overcoming  the  resistance  of  the  felted  edges  to  the 
opening  of  the  bag,  was  not  patentable. — ^In  re  Arkell,  Fed.  CJas.  No.  531  (15 
Blatchf.  437,  4  Ban.  &  A.  80). 

[d]  (U.S.  1879)  Embossed  lines  on  writing  paper  being  old  and  well 
known,  and  ogee  lines  embossed  on  paper  being  equally  so,  there  is  no  room 
to  claim  invention  for  a  distinct  and  new  product,  merely  by  changing  the 
spaces  of  the  ogee  lines,  so  that  they  may  be  used  for  writing  paper. — Cone  v. 
Morgan  Envelope  Co.,  Fed.  Cas.  No.  3,096  (4  Ban.  &  A.  107). 

[e]  (U.  S.  1887)  Paper  bags  being  old  and  used  for  various  purposes  when 
protection  from  dirt  or  wear  was  desirable,  there  was  no  invention  In  using 
them  to  protect  blankets,  nor  was  there  any  invention  in  adapting  the  paper 
bag  to  the  shape  of  the  article  to  be  covered, — West  v.  Rae  (C.  C.)  33  Fed.  45. 

[f]  (U.  S.  1895)  The  waxtng  of  a  particular  kind  of  porous  paper,  to  pre- 
pare it  to  be  formed  into  blanks  for  stencils,  by  pressing  the  wax  on  the  Hues 
of  the  types,  is  a  new  use,  so  remote  from  that  of  waxing  the  same  kind  of 
paper  for  waterproof  or  air-tight  purposes,  that  Its  discovery  might  consti- 
tute patentable  invention.— A.  B.  Dick  Co.  v.  Wichelman  (C.  C.)  74  Fed.  799. 

[g]  (U.  S.  1896)  It  requires  no  invention  to  apply  a  spring,  previously  used 
to  hold  open  or  closed  the  vibrating  wire  of  a  single  paper  file,  to  the  dupli- 
cate wires  of  a  double  file.— Office  Specialty  Manuf  g  Co.  v.  Globe  Co.,  77 
Fed.  465,  23  C.  C.  A.  242,  affirming  decree  (C.  C.  1895)  65  Fed.  599. 

[h]  (IT.  S.  1898)  Transfer  and  adaptation  of  a  machine  for  coating  glass 
and  emery  paper  to  the  art  of  coating  paper  with  gelatine  emulsion  for  photo- 
graphic purposes  is  merely  an  analogous  use,  and  does  not  Involve  Invention. 
— ^Eastman  Co.  v.  Getz  (C.  C.  1896)  77  Fed.  412,  decree  affirmed  (1898)  84 
Fed.  458,  28  C.  C.  A.  459. 

[i]  (U.  Sw  1898)  The  use  of  perforated  lines  in  paper,  for  the  purpose  of 
permitting  easy  separation,  having  for  many  years  been  common  in  the  arts 
in  which  paper  is  used,  its  application  to  any  particular  art,  or  any  subdivi- 
sion thereof,  does  not  Involve  Invention,  unless  under  peculiar  circumstances. 
— Safeguard  Account  Co.  v.  Wellington,  86  Fed.  146. 

7.  Sinks,  Trays,  and  Other  Vessels, 

[a]  (U.  S.  1882)  The  employment  of  sheet  metal  for  lining  the  bottom  of 
a  starch  tray  is  not  an  invention;   such  a  lining  having  been  used  in  many 
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Other  vessels  made  to  contain  liquids. — New  York  Grape  Sugar  Co.  v.  Ameri- 
can Grape  Sugar  Co.  (C.  C.)  10  Fed.  835. 

[b]  (U.  S.)  In  patent  No.  240,146,  to  James  Kilbourne.  the  specifications 
state  that  the  invention  consists  of  a  "sink  swaged  or  struck  up  from  a  single 
sheet  of  wrought  iron  or  steel,  without  Joint,  seam,  or  Interior  angle.*'  The 
claim  is  for  "the  herein-described  sink,  made  of  a  single  sheet  of  wrought 
steel  or  iron,  without  joint,  seam,  or  interior  ancile,  substantially  as  set 
forth."  No  other  reference  was  made  to  the  method  of  construction.  Held, 
that  there  was  no  invention,  either  in  the  use  of  a  single  piece  of  material  or 
in  the  absence  of  Joint,  seam,  and  interior  angles;  for  numerous  articles, 
such  as  butlers*  trays,  plumbers*  sinks,  flanged  baking  pans,  and  bidet  pans, 
were  made  from  a  single  sheet  of  metal  by  the  swaging  operation,  long  before 
the  patent— (1892)  Kilbourne  v.  W.  Bingham  Co.,  50  Fed.  697,  1  C.  C.  A.  6lf, 
6  U.  S.  App.  65 ;    (1891)  Id.  (C.  C.)  47  Fed.  57. 

[cl  (U.  S.  1899)  It  being  old  in  the  arts  to  use  a  metal  ring,  rim,  or  band 
to  protect  porcelain  and  other  frangible  plate,  and  also  to  prevent  the  chip- 
ping or  cracking  of  enameled  metal  vessels,  there  is  no  invention  In  simply 
appljing  to  an  enameled  flanged  scale  pan  a  protecting  metal  ring  which  over- 
laps the  edge  of  the  pan  and  the  bottom  edge  of  the  flange.---Chatillon  v. 
Forschner,  96  Fed.  342. 

8,  Electrical  Appliances, 

[al  (U.  S.  1878)  A  patent  for  an  invention,  whereby  a  metallic  wire,  which 
is  a  conductor  of  electricity.  Is  Insulated  by  means  of  gutta  percha,  which  is 
a  nonconductor,  so  that  the  electricity  will  not  escape  from  the  metal,  is  valid, 
even  though  a  wire  covered  with  gutta  percha  has  previously  existed;  it  not 
being  known  that  gutta  percha  was  a  non-conductor  of  electricity. — Colgate  v. 
Western  Union  Tel.  Co.,  Fed.  Cas.  No.  2,995  (15  Blatchf.  365;  4  Ban.  &  A.  36). 

[b]  (U.  S.  1888)  There  is  no  invention  in  adapting  an  electric  signal  bell 
and  its  connections  to  the  purpose  of  summoning  the  porter  in  a  railway  car, 
in  view  of  the  fact  that  the  same  apparatus  was  previously  used  for  the  same 
purpose  in  dwelling  houses,  hotels,  steamboats,  and  horse  cars. — Mann*s  Bou- 
doir Car  Co.  V.  Monarch  Parlor  Sleeping  Car  Co.,  34  Fed.  130. 

[c]  (U.  S.  1892)  It  was  shown  that  one  Edwin  Holmes,  a  maker  of  electric 
burglar  alarms,  had  insulated  his  wires  with  a  double  layer  of  fibrous  ma- 
terial, each  layer  being  separately  painted,  and  the  second  layer  applied  be- 
fore the  first  w^as  dry.  Held  that,  although  his  purpose  was  merely  to  obtain 
perfect  insulation  and  not  to  secure  incombustibility,  his  prior  use  of  this 
means  Invalidated  the  Cowles  patent,  under  the  rule  that  the  application  of 
an  old  Invention  to  a  new  and  analogous  use  does  not  involve  invention. — An- 
sonia  Brass  &  Copper  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  11,  12  Sup.  Ct. 
GOl,  36  L.  Ed.  327,  affirming  (C.  C.  1887)  32  Fed.  81,  and  (C.  C.  1888)  35 
Fed.  68. 

[d]  (U.  S.  1897)  In  view  of  the  previous  employment  of  electric  motors 
in  propelling  street  cars  and  driving  various  kinds  of  machinery,  there  was 
no  invention,  in  the  year  1888,  in  merely  applying  electric  motors  to  traveling 
cranes. — Shaw  Electric  Crane  CJo.  v.  Henry  R.  Worthington  (C.  C.)  77  Fed. 
902. 

[el  (U.  S.  1898)  There  is  no  invention  in  adapting  the  prior  devices  for 
Igniting  gaslights  by  an  electric  spark,  by  what  Is  known  as  the  wiping  or 
reciprocating  movement,  to  the  ignition  of  gas  in  the  explosion  chamlers  of 
gas  engines.  The  changes  required  Involve  mere  mechanical  adaptations, 
obvious  to  the  skilled  workman. — Union  Gas  Engine  Co.  v.  Doak.  88  Fed.  86. 

[fl  (U.  S.  1S98)  The  character  of  the  translating  devices  does  not  change 
the  character  of  the  dynamo,  and  an  electrician  does  not  become  an  inventor 
by  merely  attaching  a  series  of  lamps  to  a  dynamo  which  had  previously  been 
used  In  connection  with  a  series  of  articles  to  be  plated  by  an  electroplating 
circuit.— Edison  Electric  Light  Co.  v.  E.  G.  Bernard  Co.,  88  Fed.  267. 

[gl  (U.  S.  1901)  The  Thomson  patent,  No.  401,085,  for  a  shield  designed  to 
retain  the  arc  formed  In  breaking  an  electric  circuit  by  means  of  a  switch 
within  the  field  of  a  magnet  used  In  combination  with  the  switch  to  rupture 
or  dissipate  such  arc,  and  prevent  the  burning  of  the  electrodes,  and  which 
consists  In  covering  the  poles  of  the  magnet,  or  the  electrodes,  or  both,  with 
a  coating  of  insulating  material,  is  void  for  lack  of  patentable  invention,  as 
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It  Is  merely  the  applicatioii  to  a  new  device  of  well  known  mechanical  means 
of  Insulation  to  accomplish  the  old  result  of  preventing  the  injurious  escape 
of  an  electric  current — Thomson-Houston  Electric  Co.  v.  Nassau  Electric  R. 
Co..  107  Fed.  277,  46  C.  C.  A.  263 ;    Same  v.  Bullock  Electric  Co.,  Id. 

[hi  (U.  S.  1907)  The  relation  between  the  mechanical  and  electrical  arts 
is  not  so  close  that  the  adaptation  of  a  known  mechanical  device  to  a  new  use 
in  an  electric  motor  may  not  involve  invention,  where  the  result  is  an  im- 
provement over  prior  constructions  of  great  utility  and  success.  Decree  (C. 
C.  1906)  146  Fed.  552,  reversed.— General  Electric  Co.  v.  Bullock  Electric  Mfg. 
Co.,  152  Fed.  427,  81  C.  C.  A.  569. 

[i]  (U.  S.  1910)  The  Bossert  patent,  No.  571,297,  is  for  an  improvement  in 
electric  wall  boxes  which  are  constructed  with  holes  already  made  in  the  bot- 
tom and  sides  so  as  to  accommodate  the  entrance  of  the  conduits  at  any  de- 
sired point;  the  holes  being  closed,  however,  in  such  manner  that  the  work- 
men wiring  the  house  can  open  such  as  are  required  without  special  tools, 
leaving  the  rest  of  the  box  imperforate.  This  had  previously  been  done  in 
various  ways,  as  by  partially  cutting  out  the  holes,  leaving  uncut  connections, 
by  weakening  the  part  so  it  could  be  knocked  out,  or  by  covering  the  holes 
with  stiff  paper  or  fitting  them  with  stoppers.  The  improvement  of  the  pat- 
ent consisted  in  cutting  the  holes  with  an  ordinary  punching  die  and  forcing 
the  cut  out  portion  back  as  a  plug,  where  it  is  held  by  frlctlonal  contact,  but 
may  be  readily  punched  out  Held  that,  although  the  punching  process  had 
been  used  for  various  other  purposes,  It  had  never  before  been  applied  to 
such  boxes,  and  that,  In  view  of  the  superior  results  attained  by  such  con- 
struction, the  improvement  involved  invention. — ^Bossert  Electric  Const.  Co. 
V.  I'ratt  Chuck  Co.,  179  Fed.  3S5,  103  C.  C.  A.  45. 

[Jl  (D.  C.  1890)  The  Regnler  storage  battery  is  a  secondary  battery,  and 
applicant,  by  substituting  his  secondary  battery  therefor,  made  no  Invention, 
but  merely  effected  a  double  use  of  his  secondary  battery. — Appeal  of  Faure, 
19  D.  C.  259. 

[k]  (D.  C.  1912)  Certain  devices  are  common  to  the  arts  as  a  whole,  be- 
cause they  are  adapted  for  use  in  many  situations;  so  that  lock-nut  refer- 
ences to  an  application  for  a  patent  for  a  spiral  spring-locking  device  for  an 
electrical  Incandescent  lamp  are  not  from  a  noncognate  art — In  re  Morgan, 
38  App.  D.  C.  274. 


(211  Fed.  401) 

ROSSMAXN  V.  GARNIER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  27,  1914.) 

No.  3783. 

1.  Courts  (§  292*) — Jurisdiction  of  United  States  Courts — Cases  Arising 

Under  Trade-Mark  Laws. 

The  federal  courts  have  jurisdiction  of  all  matters  arising  under  the 
trade-mark  statute,  even  though  both  parties  be  citizens  of  the  same  state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  834;  Dec.  Dig.  I 
292.*] 

2.  Commerce  (§  3*)— Statutory  Provisions— Validity— "Trade-Mark." 

Congress  had  power  under  Const  U.  S.  art  1,  §  8,  cl.  3,  authorizing  it 
to  regulate  foreign  and  interstate  commerce  and  commerce  with  the  In- 
dian tribes,  to  enact  the  trade-mark  laws  (Act  March  3,  1881,  c.  138,  21 
Stat  502  tU.  S.  Comp.  St  1901,  p.  34011;  Act  Aug.  5,  1882,  c.  393,  22 
Stat  298  tU.  S.  Comp.  St  1901,  p.  34041 ;  and  Act  Feb.  20,  1905,  c.  592, 
33  Stat  724  [U.  S.  Comp.  St  Supp.  1911,  p.  1459]),  especially  as  a  "trade- 
mark*'  is  a  distinctive  mark  of  authenticity  tnrough  which  the  products 
of  particular  manufacturers  or  the  vendible  commodities  of  particular 
merchants  may  be  distinguished  from  those  of  others. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  |  3;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7042-7048.] 
•For  other  cases  see  same  topic  &  {  numbbb  Id  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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3.  Tradk-Mabks  and  Trade-Names  (|  42*)  —  Statutory  Provisions  —  Va- 

lidity. 

The  provision  of  Trade-Mark  Act  Feb.  20,  1905,  c.  592,  |  5,  33  Stat  725 
(U.  S.  Comp.  St  SUpp.  1911,  p.  1461),  that  nothing  therein  shall  prevent 
the  registration  of  any  mark  used  by  the  applicant  or  his  predecessor  or 
by  those  from  whom  title  to  the  mark  is  derived  in  interstate  or  foreign 
commerce  or  commerce  with  Indian  tribes  which  was  in  actual  or  ex- 
clusive use  as  a  trade-mark  of  the  applicant  or  his  predecessor  for  ten 
years  next  preceding  the  passage  of  that  act,  is  not  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  47;   Dec.  Dig.  §  42.*] 

4.  Trade-Marks  and  Trade-Names  ({  3*)— Marks  Subject  to  Ownership — 

DEgCRipnvE  Words. 

Such  provision  of  Act  Feb.  20,  1905,  c.  592,  J  5,  33  Stat  725  (U.  S.  CJomp. 
St  Supp.  1911,  p.  1461),  is  not  limited  to  technical  trade-marks,  and  a 
word  used  exclusively  for  ten  years  may  be  registered  under  that  provi- 
sion even  though  it  fs  a  descriptive  word. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  4r-7;   Dec.  Dig.  i  3.*] 

5.  Trade-Marks  and  Tradb-Naices  (|  59*>— Infringement — What  Consti- 

tutes. 

A  trade-mark,  consisting  of  the  word  "Abricotine"  in  connection  with 
the  initials  P.  6.  on  a  tabret  or  shield  and  the  facsimile  of  a  signature 
was  infringed  by  using  the  word  Abrlcotine  in  connection  with  similar 
goods. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  II  68-72;  Dec.  Dig.  |  59.*] 

6.  Trade-Marks  and  Trade-Names  (|  82*) — ^Actions — ^Notice  as  Condition 

Precedent. 

Under  the  express  provisions  of  Trade-Mark  Act  Feb.  20,  1905,  c  592, 
I  28,  33  Stat  730  (U.  S.  Comp.  St  Supp.  1911,  p.  1470),  where  the  regis- 
trant neither  gave  notice  of  the  registration  by  afiQxiug  a  notice  to  that 
effect  to  the  articles  sold  under  such  trade-mark,  nor  notified  defendant 
of  the  infringement,  damages  were  not  recoverable  for  the  Infringement 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  I  92;   Dec.  Dig.  |  82.*] 

7.  Evidence  (|  16*) — Judicial  Notice — Foreign  Lanouaoe. 

In  a  suit  for  infringing  a  trade-mark,  Judicial  notice  would  not  be 
taken  that  the  word  "Abrlcotine"  is  a  word  in  general  use  in  the  French 
language  in  connection  with  French  commerce  and  descriptive  of  apricot 
cordial,  since,  while  the  court  is  bound  to  take  judicial  notice  of  the  ordi- 
nary meaning  of  words  in  our  own  language,  it  has  Judicially  neither  mem- 
ory nor  understanding  of  the  French  language,  and  Judicial  notice  as  to 
uses  and  customs  is  confined  to  our  own  country. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  20;  Dec.  Dig. 
I  16.'] 

8.  Trade-Marks  and  Trade-Names  (|  93*) — ^Actions — Sufficiency  of  Evi- 

dence. 

Under  Trade-Mark  Act  Feb.  20.  1905,  c.  592,  |  5,  33  Stat  725  (U.  S. 
Comp.  St  Supp.  1911,  p.  1461),  authorizing  the  registration  of  any  mark 
in  actual  and  exclusive  use  as  a  trade-mark  by  the  applicant  or  liis  prede- 
cessor in  title  for  ten  years  next  preceding  the  passage  thereof,  and  sec- 
tion 16,  making  the  registration  of  a  trade-mark  prima  facie  evidence  of 
ownership,  the  prima  facie  case  made  by  the  registration  of  a  trade-mark, 
containing  as  a  part  thereof  the  word  "Abrlcotine"  in  connection  with  cor- 
dials, was  not  overcome  by  the  presence  of  the  word  "Abrlcotine"  as  ap- 
plied to  liqueurs  in  a  French  encyclopedia  bearing  a  date  subsequent  to 
the  date  of  the  beginning  of  the  ten-year  period  and  more  than  20  years 

*For  other  cases  see  same  topic  A  S  nitmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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after  the  original  registration  of  complainant's  French  trade-mark;  it 
not  appearing  that  it  was  not  complainant's  product  that  placed  the  term 
In  the  encyclopedia. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §i  104-106;   Dec.  Dig.  §  03.*] 

9.  Tbade-Masks  and  Trade-Names  (§  47*)  —  Effect  of  Foreign  Reqistba- 
noN. 

Under  article  6  of  the  convention  of  March  20,  1883  (25  Stat.  1376),  for 
the  protection  of  industrial  property,  providing  that  every  trade-mark  reg- 
ularly deposited  in  the  country  of  origin  shall  be  admitted  to  deposit  and 
so  protected  in  all  other  countries  of  the  Union  thereby  constituted,  the 
owner  of  a  trade-mark  registered  In  France  was  entitled  to  protection  In 
this  country,  whether  or  not  such  mark  would  liave  been  allowed  under 
the  laws  of  this  country. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  55;   Dec.  Dig.  f  47.*] 

Hook,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHstrict  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  by  Caroline  Henriette  Gamier  against  Tekla  Rossmann.  From 
a  decree  for  plaintiff  (195  Fed.  175),  defendant  appeals.  Modified  and 
remanded,  with  directions. 

James  A.  Carr,  of  St.  Louis,  Mo.  (Albert  C.  Davis,  of  St.  Louis,  Mo., 
on  the  brief),  for  appellant. 

James  L.  Hopkins,  of  St  Louis,  Mo.  (A.  Parker  Smith,  of  New 
York  City,  on  the  brief),  for  appellee. 

Before  HOOK  and  SMITH.  Circuit  Judges,  and  VAN  VALKEN- 
BURGH,  District  Judge. 

SMITH,  Circuit  Judge.  This  suit  was  brought  by  the  appellee,  Car- 
oline Henriette  Gamier,  to  enjoin  the  appellant,  Tekla  Rossmann,  from 
infringing  a  registered  trade-mark,  to  restrain  her  from  unfair  trade, 
and  for  an  accounting,  and  resulted  in  a  decree  as  prayed. 

November  1,  1910,  Caroline  Henriette  Gamier  registered  in  the  Pat- 
ent Office  as  a  trade-mark  for  cordials  the  following : 

She  alleged  in  her  statement  that 
she  was  a  citizen  of  France  residing 
at  Enghien-les-Bains,  France,  and 
the  trade-mark  had  been  used  in  her 
business  and  that  of  her  predecessor, 
Andre  Georges  Gamier,  since  on  or 
about  the  1st  day  of  August,  1872. 
She  alleged  in  her  declaration  that 
said  trade-mark  had  been  registered 
in  France  and  that  the  same  had 
been  in  actual  use  as  a  trade-mark 
of  the  appellant  and  her  predecessor 
from  whom  title  was  derived  for  ten 
years  next  preceding  the  passage  of 
the  act  of  February  20,  1905,  and  to 
the  best  of  her  knowledge  and  belief 
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such  use  had  been  exclusive.  In  her  bill  of  complaint  Mrs.  Garnier 
says  that  defendant  Tekla  Rossmann  is  engaged  in  selling  a  cordial  un- 
der the  name  "Abricotine"  upon  which  the  complainant  claims  a  trade- 
mark in  commerce  between  the  several  states. 

The  appellant  first  denies  that  the  court  had  any  jurisdiction  of 
this  suit  except  under  the  trade-mark  law  because  it  is  not  shown  that 
the  complainant  is  a  citizen  of  France. 

In  the  view  taken  by  the  court  it  is  sufficient  to  say  that  all  the  mat- 
ters which  will  be  passed  upon  arise  under  the  trade-mark  law,  and  it 
is  therefore  unnecessary  to  consider  this  question. 

[1]  The  federal  court  has  jurisdiction  of  all  matters  arising  under 
the  trade-mark  statute  even  though  both  parties  be  citizens  of  the 
same  state.  Elgin  National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179 
U.  S.  665,  21  Sup.  Ct.  270,  45  L.  Ed.  365. 

[2]  The  defendant  claims  the  entire  trade-mark  law  of  1905,  33 
Stats.  724,  is  unconstitutional,  and  inferentially  the  same  contention 
is  made  as  to  the  act  of  1881,  21  Stats.  502,  and  of  1882,  22  Stats.  298. 

The  first  trade-mark  legislation  passed  by  Congress  was  in  1870, 
chapter  230  of  the  Laws  of  the  Forty-First  Congress,  and  is  found  in 
16  Stats.  198.  That  was  entitled  "An  act  to  revise,  consolidate,  and 
amend  the  statutes  relating  to  patents  and  copyrights." 

Sections  77  to  84  of  this  act  referred  exclusively  to  trade-marks. 
There  was  nothing  in  the  act  to  refute  the  presumption  quite  apparent 
from  its  title  that  it  was  enacted  by  Congress  in  the  supposed  exercise 
of  its  powers  under  the  eighth  clause  of  the  eighth  section  of  the  first 
article  of  the  Constitution. 

"Sec.  8.  The  Congress  shaH  have  power:  •  •  ♦  To  promote  the  progress 
of  science  and  useful  arts  by  securing  for  limited  times  to  authors  and  inven- 
tors the  exclusive  right  to  their  respective  writings  and  discoveries." 

In  1876,  19  Stats.  141,  Congress  passed  an  act  to  punish  the  coun- 
terfeiting of  trade-mark  goods  and  the  selling  or  dealing  in  such  goods. 
This  act  was  for  the  further  security  or  protection  of  trade-mark  hold- 
ers under  the  act  of  1870. 

In  the  Trade-Mark  Cases,  100  U.  S.  82,  25  L.  Ed.  550,  the  Supreme 
Court  held  that  no  power  to  pass  trade-mark  legislation  was  conferred 
by  the  provision  of  the  Constitution  quoted  and  that,  as  the  laws  of 
1870  and  1876  made  no  distinction  between  trade-marks  used  in  intra- 
state commerce  and  those  used  in  foreign  commerce,  interstate  com- 
merce, and  commerce  with  the  Indian  tribes,  both  of  said  acts  were 
necessarily  void.  This  decision  was  rendered  in  October,  1879,  and  it 
was  in  conformity  with  what  was  supposed  to  have  been  laid  down  by 
the  Supreme  Court  in  those  cases  that  all  the  subsequent  legislation 
upon  the  subject  has  been  enacted.  It  is  probably  true  that  the  con- 
stitutionality of  the  more  recent  legislation  has  never  been  expressly 
passed  upon  by  the  Supreme  Court  of  the  United  States,  but  that  le^is- 
lation  has  now  stood  for  more  than  30  years.  It  has  been  enforced 
by  the  United  States  Supreme  Court  and  all  the  other  courts  of  the 
United  States,  and  we  see  no  reason  to  suppose  the  law  is  not  sustain- 
able under  clause  3  of  section  8  of  article  1  of  the  Constitution : 

"The  Congress  shall  have  power :  ♦  ♦  •  To  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states,  and  with  the  Indian  tribes.*' 
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In  the  Trade-Mark  Cases,  supra,  the  Supreme  Court  said : 

"Whether  the  trade-mark  tears  such  a  relation  to  commerce  In  general  terms 
as  to  bring  It  within  congressional  control,  when  used  or  applied  to  the  classes 
of  commerce  which  fall  within  that  control,  is  one  which,  in  the  present  case, 
we  propose  to  leave  undecided." 

And  again : 

**In  what  we  have  here  said  we  wish  to  be  understood  as  leaving  untouched 
the  whole  question  of  the  treaty-making  power  over  trade-marks,  and  of  the 
duty  of  (Congress  to  pass  any  laws  necessary  to  carry  treaties  into  effect." 

In  Elgin  National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  U.  S. 
665,  673,  21  Sup.  Ct.  270,  273  (45  L.  Ed.  365),  the  Supreme  Court  said : 

**The  term  (trade-mark)  has  been  in  use  from  a  very  early  date,  and,  gen- 
erally speaking,  means  a  distinctive  mark  of  authenticity,  through  which  the 
products  of  particular  manufacturers  or  the  vendible  commodities  of  partic- 
ular merchants  may  be  distinguished  from  those  of  others." 

Surely  if  this  be  a  correct  definition  of  a  trade-mark  regulations  for 
the  registering  and  protection  of  them  in  connection  with  commerce, 
interstate  or  foreign,  or  with  the  Indian  tribes,  is  legitimate  legislation 
in  connection  with  the  regulation  of  such  commerce.  Surely  if  such 
marks  are  distinctive  badges  of  authenticity  it  is  as  much  a  part  of 
the  regulation  of  interstate  commerce  to  regulate  them  as  are  the 
branding  features  under  the  pure  food  law. 

This  court  cannot  therefore  hold  that  such  legislation  is  unconsti- 
tutional en  bloc. 

[3,  4]  The  act  of  1905  contains  the  following  provision: 

'That  nothing  herein  shall  prevent  the  registration  of  any  mark  used  by  the 
applicant  or  his  predecessors,  or  by  those  from  whom  title  to  the  mark  is  de- 
rived, in  conuuerce  with  foreign  nations  or  among  the  several  states,  or  with 
Indian  tribes,  which  was  in  actual  and  exclusive  use  as  a  trade-mark  of  the 
applicant  or  his  predecessors  from  whom  he  derived  title  for  ten  years  next 
preceding  the  passage  of  this  act."   33  Stats.  726,  i  5. 

It  is  contended  that  at  least  this  so-called  ten-year  clause  is  uncon- 
stitutional. It  was  held  otherwise  in  Thaddeus  Davids  Co.  v.  Davids 
et  al.,  178  Fed.  80i,  102  C.  C.  A.  249;  Id.  (C.  C.)  190  Fed.  285;  Id., 
192  Fed.  915,  114  C.  C.  A  355;  Coca-Cola  Co.  v.  Deacon  Brown  Bot- 
tling Co.  et  al.  (D.  C.)  200  Fed.  105 ;  Coca-Cola  Co.  v.  Nashville  Syrup 
Co.  (D.  C.)  200  Fed.  153,  157;  Hughes  et  al.  v.  Alfred  H.  Smith  Co. 
(D.  C.)  205  Fed.  302;  In  re  Cahn,  Belt  &  Co.,  27  App.  D.  C.  173. 

The  last  case  presents  a  question  of  construction  but  not  one  of  con- 
stitutionality. 

It  is  apparent  that  a  technical  trade-mark  is  entitled  to  registration 
without  reference  to  the  ten-year  clause,  and,  if  none  but  technical 
trade-marks  are  entitled  to  be  registered  under  it,  then  it  might  as 
well  have  been  omitted. 

It  will  be  observed  that  section  5  provides  that  any  mark,  not  trade- 
mark, which  was  in  actual  and  exclusive  use  as  a  trade-mark  for  ten 
years  before  the  passage  of  the  act,  may  be  registered.  This  contem- 
plates that  any  mark  which  was  not  a  technical  trade-mark,  but  which 
had  been  actually  and  exclusively  used  by  the  applicant  or  his  prede- 
cessor for  the  required  time  could  be  registered  as  a  trade-mark.    This 
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being  true,  there  was  no  reason  why  the  complainant  could  not  register 
the  word  **Abricotine"  under  the  ten-year  clause,  even  assuming  it 
was  a  descriptive  word,  if  she  and  her  predecessors  had  used  it  ex- 
clusively for  the  ten-year  period  as  a  trade-mark.  Section  16  of  the 
act  of  1905  provides  that  the  registration  of  a  trade-mark  under  the 
provisions  of  this  act  shall  be  prima  facie  evidence  of  ownership.  The 
application  having  been  made  under  the  ten-year  clause,  and  there  be- 
ing no  evidence  tending  to  negative  the  prima  facie  case  made  under 
section  16,  the  court  finds  that  complainant  owned  the  trade-mark  un- 
der the  ten-year  clause,  and  this  entirely  aside  from  the  question  as  to 
whether  Abricotine  was  the  proper  subject  of  a  trade-mark  aside  from 
the  ten-year  clause. 

[6]  It  is  insisted  that  the  trade-mark  registered  was  the  tabret  or 
shield  and  the  initials  which  appeared  thereon  and  the  facsimile  of  the 
signature  of  "P.  Gamier"  or  else  was  of  the  entire  inscription,  and  that 
defendant  had  the  right  to  use  the  word  "Abricotine"  taken  from  said 
trade-mark. 

This  seems  to  have  been  fully  answered  in  Saxlehner  v.  Eisner  & 
Mendelson  Co.,  179  U.  S.  19,  21  Sup.  Ct.  7,  45  L.  Ed.  60,  where  it  is 
said : 

"It  is  not  necessary  to  constitute  an  infringement  that  every  word  of  a 
trade-mark  should  be  appropriated.  It  is  sufficient  that  enough  be  taken  to 
deceive  the  public  in  the  purchase  of  a  protected  article.  ♦  ♦  ♦  The  re- 
ports are  full  of  cases  where  bills  have  been  sustained  for  the  infringement 
of  one  of  several  words  of  a  trade-mark." 

In  that  case  it  was  held  that  a  trade-mark  upon  bitter  waters  of 
"Hunyadi  Janos"  was  infringed  by  the  use  of  the  words  **Hunyadi 
Matyas"  on  similar  waters. 

The  defendant  contends  there  is  no  evidence  that  she  has  sold  the 
cordial  in  question  except  locally  in  Missouri.  She  ignores  the  fact 
that  she  filed  the  following  in  the  trial  court : 

"And  for  answer  to  the  interrogatory  numbered  1  contained  in  said  biU  of 
complaint  this  defendant  says  that  she  has  never  sold  or  caused  to  be  sold  any 
cordials  or  liquor  or  goods  of  similar  descriptive  properties  under  the  trade- 
mark Abricotine ;  but  that  she  has  sold  such  goods  bearing  a  label  having  the 
word  Abricotine  thereon  as  a  descriptive  word  in  association  with  otiier  mat- 
ter as  hereinbefore  stated  and  that  such  goods  have  been  sold  in  commerce 
letween  the  several  states  of  the  United  States  since  the  1st  day  of  Novem- 
ber, 1910." 

The  appellee  seems  to  place  some  reliance  on  the  fact  that  she  claims 
to  be  a  citizen  of  France  and,  as  we  understand  it,  claims  certain  rights 
under  the  trade-mark  convention  proclaimed  July  6,  1869 ;  but  owing 
to  doubt  as  to  the  sufficiency  of  the  evidence  to  show  her  citizenship 
of  France,  to  the  absence  of  proof  of  compliance  with  the  terms  of  that 
convention,  and  doubts  as  to  the  effect  upon  such  convention  of  the  pro- 
visions of  the  act  of  1905,  we  leave  all  questions  as  to  whether  she  has 
any  rights  under  said  convention  undisposed  of. 

[8]  The  court  below  not  only  granted  an  injunction  as  prayed,  but 
granted  an  accounting. 

Section  28  of  the  act  of  1905,  33  Stats.  730,  is  as  follows : 

"Sec.  28.  That  it  shall  be  the  duty  of  the  registrant  to  give  notice  to  the 
public  that  a  trade-mark  is  registered,  either  by  affixing  thereon  the  words 
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•Registered  in  U.  S.  Patent  Office,'  or  abbreviated  thus,  *Reg.  U.  S.  Pat  Off.,' 
or  when,  from  the  character  or  size  of  the  trade-mark,  or  from  Its  manner  of 
attachment  to  the  article  to  which  It  Is  appropriated,  this  cannot  be  done,  then 
by  affixing  a  label  containing  a  like  notice  to  tiie  package  or  receptacle  wherein 
the  article  or  articles  are  Inclosed;  and  in  any  suit  for  Infringement  by  a 
party  falling  so  to  give  notice  of  registration  no  damages  shall  be  recovered, 
except  on  proof  that  the  defendant  was  duly  notified  of  infringement,  and  con- 
tinued the  same  after  such  notice." 

It  does  not  appear  that  in  the  use  of  the  trade-mark  the  appellee 
ever  complied  with  the  requirement  that  she  give  notice  to  the  public 
by  affixing  thereto  the  words  "Registered  in  U.  S.  Patent  Office,"  or 
"Reg.  U.  S.  Pat.  Off./'  nor  on  a  separate  label,  nor  is  there  any  evi- 
dence that  any  notice  was  ever  given  appellee  of  the  infringement. 

It  follows  that  no  damages  can  be  recovered  and  no  use  would  be 
subserved  by  an  accounting. 

The  writer  fully  concurs  in  the  separate  opinion  of  VAN  VALKEN- 
BURGH,  District  Judge. 

The  decree  of  the  District  Court  is  therefore  affirmed  as  to  all  but 
the  awarding  of  an  accounting,  but  the  case  is  remanded,  with  direc- 
tions to  the  court  to  set  aside  so  much  of  the  decree  as  grants  such  an 
accounting. 

VAN  VALKENBURGH,  District  Judge  (concurring).  Counsel  for 
appellant  in  their  brief  raise  the  following  points : 

1.  The  certificates  of  trade-mark  are  invalid  and  inoperative  as  evi- 
dence in  this  cause :  (a)  Because  the  trade-mark  act  of  February  20, 
1905,  is  unconstitutional  and  inoperative ;  (b)  because  said  act  limits  in- 
fringements to  such  as  occur  in  interstate  conunerce. 

2.  Said  certificates  of  registration  do  not  purport  to  protect  the  use 
of  the  word  "Abricotine,"  but  only  the  signature  and  initials  on  the 
shield. 

3.  Use  in  interstate  commerce  was  not  shown,  and  the  jurisdiction 
therefore  failed. 

4.  The  word  "Abricotine"  is  descriptive  and  incapable  and  adoption 
as  a  trade-mark. 

5.  The  court  erred  in  awarding  an  accotmting  of  profits. 

It  is  doubtful  whether  the  assignments  of  error  are  broader  than 
this;  but,  if  so,  such  as  are  not  included  within  the  points  relied  on 
in  the  brief  may  be  treated  as  abandoned.  In  the  argument,  beginning 
on  page  5  of  appellant's  brief,  the  contentions  are  still  further  limited. 
It  is  evident  that  appellant  elected  to  stand  upon,  first,  unconstitution- 
ality of  the  10-year  clause ;  second,  failure  of  proof  as  to  use  in  inter- 
state commerce;  third,  the  failure  of  the  certificates  to  protect  the 
word  "Abricotine"  apart  from  the  signature,  initials,  and  shield; 
fourth,  the  award  of  accounting. 

We  hold  the  act  of  1905  to  be  constitutional.  The  mark  was  regu- 
larly registered  under  that  act ;  this  makes  a  prima  facie  case  of  own- 
ership in  appellee.  Under  that  act  the  declarant  is  not  limited  to  marks 
which  are  confessedly  the  subject  of  technical  trade-mark ;  but  terms  not 
otherwise  admissible  as  such  are  protected,  provided  the  ten-year  ex- 
clusive use  of  the  mark  is  shown.    This  showing  was  made  in  the  pre- 
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scribed  manner  to  the  Patent  Office.  It  was  accepted,  and  the  cer- 
tificate issued ;  this  makes  a  prima  facie  case  of  ownership  which  it 
was  incumbent  upon  appellant  to  overcome  by  satisfactory  proof.  Ap- 
pellant has  elected  to  stand  upon  the  legal  propositions  urged.  She 
made  no  attack  by  evidence  upon  the  validity  of  certificate  or  mark. 

When  we  uphold  the  act  of  1905,  many  of  the  vexatious  questions 
presented  are  removed.  In  the  record  it  is  conceded  that  the  infringe- 
ment occurred  in  interstate  commerce.  Registration  under  the. act  of 
1905  established  in  appellee  the  ownership  of  a  trade-mark,  which 
stands  for  construction  as  any  technical  statutory  mark.  In  Saxleh- 
ner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  19-33, 21  Sup.  Ct.  7, 45  L.  Ed. 
60,  it  was  established  that  it  is  not  necessary  to  constitute  an  infringe- 
ment that  every  word  of  a  trade-mark  should  be  appropriated.  It  is 
sufficient  that  enough  be  taken  to  deceive  the  public  in  the  purchase  of  a 
protected  article.  As  this  record  stands,  it  would  appear  that  the  word 
"Abricotine"  was  an  essential  and  vital  part  of  the  mark.  This  dis- 
poses of  all  the  contentions  of  appellant  except  that  respecting  the  ac- 
counting, and  this  point  we  have  resolved  in  her  favor. 

[7,  8]  I  say  this  disposes  of  all  the  contentions  of  appellant,  unless 
we  may  still  consider  whether  the  word  "Abricotine"  is  a  word  in  gen- 
eral use  and  merely  descriptive  of  apricot  cordial.  As  I  have  said  be- 
fore, I  do  not  think  we  can  do  so  upon  this  record  in  the  face  of  a 
valid  registration  under  a  valid  act  of  Congress  which  gives  to  this 
mark  the  same  legal  effect  as  any  other  recognized  technical  mark. 
Some  substantial  showing,  of  which  we  can  take  cognizance,  would  be 
necessary  to  that  end.  Appellant  should  abide  by  the  theory  upon 
which  she  has  elected  to  submit  her  case.  There  is  in  the  record  noth- 
ing which  places  before  the  court  the  part  which  the  word  "Abricotine" 
plays  in  the  French  language,  nor  the  relation  between  that  name  and 
the  cordial  in  French  commerce ;  nor  do  we  take  judicial  notice  of  such 
facts  whatever  they  may  be.  As  to  uses  and  customs,  we  are  confined 
to  our  own  country.  Michie's  Encyclopedia  of  United  States  Supreme 
Court  Reports,  vol,  7,  p.  676;  Dainese  v.  Hale,  91  U  S.  13,  23  L.  Ed. 
190.  The  court  is,  of  course,  bound  to  take  judicial  notice  of  the  ordi- 
nary meaning  of  all  words  in  our  own  tongue  (Michie,  vol.  7,  p.  680) ; 
and  upon  such  a  question  dictionaries  are  admitted,  not  as  evidence, 
but  only  as  aids  to  the  memory  and  understanding  of  the  court  (Nix 
V.  Hedden,  149  U.  S.  304-307,  13  Sup.  Ct.  881,  37  L.  Ed.  745).  We 
have,  judicially,  neither  memory  nor  understanding  of  the  French  lan- 
guage, and  appellant  has  not  seen  fit  to  enlighten  us  by  the  record.  We 
do  take  judicial  notice  of  well-known  facts  in  history  such  as  political 
questions  which  go  to  form  current  history ;  well-known  facts  in  le- 
gal history;  certain  recognized  facts  in  economic  history.  But  the 
question  of  use  of  a  trade-mark,  or  trade-name,  in  foreign  commerce 
is  not  history  in  this  sense.  Except  in  a  very  limited  way  and  in  mat- 
ters of  confessed  notoriety,  or  involving  universal  experience,  we  do 
not  permit  presumed  knowledge  of  such  matters  to  control  our  de- 
cision in  patent  and  trade-mark  cases  in  our  own  country.  Proof  of 
use  and  the  time  and  extent  thereof  are  required;  much  less  should 
we  assume  such  knowledge  aflfecting  a  foreign  jurisdiction  and  a  for- 
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eign  language.  The  mere  presence  of  the  word  "Abricotine"  as  ap- 
plied to  liqueurs  in  a  French  encyclopedia  bearing  a  date  subsequent  to 
the  beginning  of  the  ten-year  period,  and  more  than  twenty  years  later 
than  the  alleged  original  registration  of  complainant's  French  trade- 
mark, cannot  be  received  as  establishing  a  prior  general  use  that  would 
defeat  complainant's  claim.  For  aught  that  appears  Garnier's  product 
may  have  placed  the  term  in  the  encyclopedia.  As  I  have  said,  a  prima 
facie  case  was  made.  The  burden  then  shifted  to  defendant.  She  has 
elected  to  stand  upon  this  meager  record ;  and  we  are  asked  to  try  this 
case  mainly  by  the  French  dictionary,  in  the  absence  of  important  and, 
perhaps,  controlling  concrete  facts.  Such  a  process  is  too  abstract  and 
incomplete  for  the  determination  of  valuable  property  rights.  C,  B.  & 
Q.  R.  Co.  v.  United  States,  211  Fed.  12,  127  C.  C.  A.  438,  decided  at 
the  September  term  of  this  court. 

[9]  In  the  view  I  take,  then,  I  do  not  think  we  may  here  determine, 
as  an  independent  proposition,  whether  the  word  "Abricotine"  could 
be  indulged  as  a  technical  trade-mark,  nor  whether  appellee  has  en- 
joyed the  exclusive  use  of  that  mark  for  the  statutory  period  as  she 
alleges.  I  freely  concede,  from  the  able  and  learned  argument  of  the 
dissenting  opinion,  that  those  questions  are  debatable.  I  express  no 
opinion  respecting  them,  and  do  not  think  the  court  can  do  so  in  this 
case.  This  may  be  said,  however,  that  if  the  appellee  could  and  did  ob- 
tain French  trade-marks,  as  she  swears  she  did  in  her  affidavit  for  reg- 
istration, then  under  article  6  of  the  treaty  for  the  protection  of  indus- 
trial property  of  March  20,  1883  (25  Stat  1376),  to  which  both  France 
and  the  United  States  were  parties,  she  would  be  entitled  to  protec- 
tion in  this  country,  whether  or  not  we  would  have  allowed  such  a  mark 
as  an  original  proposition  under  our  laws.  However,  as  is  pointed  out 
in  the  majority  opinion,  it  is  doubtful  whether  her  citizenship  is  suffi- 
ciently proved  to  enable  her  to  avail  herself  of  the  benefits  of  this  con- 
vention. I  mention  it  to  show  that  the  probable  equities  are  not  all  on 
one  side  in  any  view  of  the  case.  For  the  reasons  stated,  I  am  con- 
strained to  concur  in  Judge  SMITH'S  opinion. 

HOOK,  Circuit  Judge  (dissenting).  This  is  a  case  of  technical,  statu- 
tory trade-mark,  not  of  unfair  competition.  The  trade  labels  of  de- 
fendant are  so  unlike  complainant's  no  one  could  be  deceived.  The  sole 
resemblance  is  in  the  use  of  the  word  "Abricotine"  as  the  name  of  the 
cordial  or  liqueur  which  both  sell.  In  no  other  way  is  it  claimed  de- 
fendant trespasses.  Complainant  relies  on  two  registrations  of  a  trade- 
mark in  the  Patent  Office,  one  November  6,  1906,  the  other  Novem- 
ber 1,  1910.  The  latter  trade-mark  is  shown  in  the  foregoing  opinion 
to  consist  of  a  shield  outline  inclosing  the  initials  "P.  G.,'*  the  word 
**Abricotine,"  and  the  name  "P.  Gamier"  in  script.  The  former  is  pre- 
cisely like  it,  except  that  it  contains  in  addition  the  words,  "Liqueur 
extraite  du  Fruit  TAbricot,"  facsimiles  and  descriptions  of  certain 
medals  and  the  address,  Enghien-les-Bains.  Complainant  evidently 
sought  by  each  registration  to  avail  herself  of  the  provision  of  the  act 
of  February  20,  1905 : 

That  nothing  herein  shall  prevent  the  registration  of  any  mark  •  ♦  ♦ 
which  was  in  actual  and  exclusive  use  as  a  trade-mark  of  the  applicant  or  his 
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predecessors  from  whom  he  derived  title  for  ten  years  next  preceding  the  pas- 
sage of  this  act'*    33  Stat.  725,  i  5. 

The  first  application  for  registration  lacked  averment  of  the  ten 
years'  actual  and  exclusive  use  and  was  probably  deemed  insufficient 
under  the  above  provision,  so  in  the  second  the  actual  use  for  the  ten 
years  was  stated,  and  it  was  averred  that  to  the  best  of  the  applicant's 
knowledge  and  belief  the  use  was  exclusive.  Recitals  in  the  applica- 
tion show  that  each  related  to  the  same  trade  designations  previously 
used,  yet  they  were  different  in  that,  as  already  observed,  some  features 
of  the  first  were  omitted  from  the  second.  This  difference  is  not  im- 
portant in  itself,  but  is  referred  to  merely  to  give  point  to  a  suggestion 
to  be  made  presently. 

The  statute  limits  our  inquiry  to  the  ten  years  preceding  its  passage. 
During  that  period  "Abricotine"  was  in  the  French  language  the  com- 
mon name  of  the  liqueur  having  the  flavor  of  the  apricot  which  was 
used  in  its  manufacture.  Abricot  has  for  centuries  been  the  French 
name  of  the  fruit  we  call  apricot,  and  the  word  "Abricotine"  came  in 
the  well-known  way  of  the  growth  and  development  of  languages — 
the  addition  of  the  suffix  "in"  or  "ine"  to  root  words — just  as  quinine, 
glycerin,  glycerine,  acontine,  and  a  host  of  others.  The  beaten  path 
was  followed  in  naming  the  antiseptic  listerine  after  Sir  Joseph  Lister, 
though  an  arbitrary  term  was  probably  coined,  since  Lister  was  not 
the  root  name  of  an  element  in  the  product  The  period  of  exclusive 
use  required  by  the  statute  and  claimed  by  complainant  is  from  Feb- 
ruary 20,  1895,  to  February  20,  1905.  I  have  said  that  during  this 
period  "Abricotine"  was  the  well-known,  established,  specific  name  of 
the  article  which  both  parties  sell.  Complainant  did  not  coin  it;  it 
was  in  the  vocabulary  and  she  gave  it  no  new  meaning  or  application. 
In  volume  22,  La  Grande  Encyclopedie,  published  in  Paris,  May  22, 
1895-June  30,  1896,  under  the  title  "Liqueur"  is  given  a  recipe  for 
making  the  liqueur  Kiimmel,  following  which,  it  is  said : 

"On  pent  fabrlquer  alnsi  une  foule  de  liqueurs,  anisette,  abricotlne,  menthe, 
raspail,  marasquln*'  etc. 

A  person  can  make  in  this  way  a  large  number  of  liqueurs,  anisette, 
abricotine  and  so  on.  This  appeared  right  at  the  b^inning  of  com- 
plainant's alleged  ten-year  period  of  exclusive  use.  It  is  assumed  in 
the  opinion  of  the  court  that  Abricotine  may  be  a  descriptive  term. 
But  more  than  that,  it  was  from  the  commencement  the  specific,  sub- 
stantive name  of  the  commodity.  Complainant  did  not  even  adapt  an 
old  word  to  a  new  use;  she  took  a  current  verbal  coin  of  France,  just 
as  we  of  this  country  would  call  a  hoe  a  hoe  or  a  spade  a  spade,  and 
asks  a  monopoly  of  it  in  this  country.  But,  it  is  said,  we  have  no  ju- 
dicial knowledge  of  the  French  language  and  there  was  no  sworn  testi- 
mony on  the  subject.  Of  course,  broadly  speaking,  a  court  will  not  as- 
sume judicial  knowledge  of  a  foreign  language;  but  the  information 
needed  here  is  far  short  of  that.  All  agree  that  a  court  may  resort  to 
dictionaries  in  its  owil  language  to  inform  its  understanding,  and  that 
embraces  many  things  of  which  it  was  wholly  ignorant  before.  This 
conceded  right  extends  to  phrases  taken  from  foreign  tongues,  as,  for 
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example,  "en  bloc,"  which  appears  in  one  of  the  foregoing  opinions.  We 
use  Latin  quite  freely,  and  if  ignorant  or  dull  of  memory  we  inform  our- 
selves or  refresh  our  understanding  like  the  pupils  in  the  schools.  If  a 
foreign  dictionary  were  translated  into  English,  or  if  some  English  lex- 
icographer gave  the  foreign  synonyms  of  the  names  of  articles  of  trade 
and  commerce  (abricot  appears  as  the  French  for  apricot  in  our  un- 
abridged lexicons),  doubtless  we  could  consult  the  publications  without 
testimony  as  to  their  accuracy.  The  real  test  whether  a  court  may  in- 
form itself  of  the  meaning  of  a  word,  phrase,  or  sentence  in  another 
language  without  sworn  witnesses  should  be  whether  there  are  ready, 
convenient  means  commonly  employed  in  the  other  walks  of  life,  and 
whether  the  information  so  gained  would  be  indisputably  beyond  con- 
troversy. Those  conditions  existing,  it  would  seem  quite  vain  to  re- 
quire proof  under  oath.  If  complainant  had  been  engaged  in  putting 
up  tinned  meats  in  Germany  instead  of  liqueurs  in  France  and  had  ap- 
plied her  arbitrary  trade  symbol  to  "Klalbfleisch,"  could  it  reasonably 
be  said  that  a  court  could  not  learn  the  English  meaning  except  through 
sworn  witnesses?  A  large  part  of  our  population,  including  school 
children,  would  know  it  at  once,  and  most  of  the  others  could  quickly 
and  accurately  inform  themselves. 

There  are  two  aspects  in  which  this  case  may  be  viewed :  First,  that 
complainant  registered  the  name  "Abricotine"  as  her  trade-mark ;  sec- 
ond, that  she  registered  an  assemblage  of  marks,  names,  etc.,  in  which 
"Abricotine"  appeared  as  the  commodity  to  which  the  marks  were  ap- 
plied. In  the  foregoing  opinion  the  first  is  assumed,  I  think,  inad- 
vertently. The  trade-mark  claimed  by  the  last  registration  is  shown  in 
the  opinion  to  consist  of  the  three  things  already  mentioned  and  the 
name  "Abricotine."  In  the  statement  and  verified  declaration  for  the 
registration  the  combination  is  referred  to  as  a  whole ;  the  particular 
name  abricotine  is  not  mentioned  at  all.  But  if  the  claim  be  confined 
to  the  word  alone,  complainant  must  fail  because  as  a  fact  there  was 
no  exclusive  use  for  the  ten-year  period.  It  would  be  an  effort  to 
secure  a  monopoly  of  the  common  name  by  which  an  article  is  known 
in  trade  and  commerce.  It  is  inconceivable  that  Congress  contemplated 
such  a  thing.  Though  liqueurs  are  a  small  and  not  widely  known 
group  of  commodities,  yet  necessarily  the  same  principles  apply  as  to 
others;  and  it  could  as  well  be  said  that  complainant  might  appro- 
priate for  her  sole  use  such  descriptive  words  and  settled  names  as 
•Ture  Lard,"  "Corn  Meal,"  and  "Sweet  Potatoes."  There  would  be 
no  escape  from  this  conclusion.  If  the  name  by  which  an  article  of 
nature  or  manufacture  goes  has  become  so  established  and  common 
that  it  is  set  forth  in  a  dictionary  or  national  encyclopedia,  can  it  be 
said  that  a  private  individual  thereafter  enjoyed  the  exclusive  use  of 
it?  Such  an  appropriation,  susceptible  of  perpetuation  by  renewal  of 
registration,  would  be  so  contrary  to  public  policy  that  Congress  mani- 
festly did  not  intend  it.  The  registration  gives  but  a  prima  facie 
private  right  which  yields  to  the  public  right  when  judicially  known. 

I  think  it  evident  that  complainant  never  registered  "Abricotine"  as 
a  trade-mark  except  as  it  was  a  part  of  an  assemblage  or  the  common 
name  of  the  article  to  which  the  real  trade-mark  was  applied.    There 


Digitized  by 


Google 


S4  128  C.  C.  A.  REPORTS 

was  no  proof  of  the  exclusive  use  of  the  name  for  the  ten  years  ex- 
cept the  qualified  averment  in  the  declaration  for  registration  and  that 
related  to  the  assemblage  as  an  entirety.  Upon  this  aspect  my  Brothers 
say  a  trade-mark  should  be  regarded  as  a  whole  and  may  be  infringed 
by  the  use  of  part.  Saxlehner  v.  Eisner,  179  U.  S.  19,  21  Sup.  Ct.  7, 
45  L.  Ed.  60,  is  cited  for  the  rule  that  "it  is  not  necessary  to  constitute 
an  infringement  that  every  word  of  a  trade-mark  should  be  appropri- 
ated." But  there  is  a  qualification  of  this  rule,  one  phase  of  which  is 
expressly  recognized  in  that  case.  The  case  related  to  Saxlehner's 
trade-mark  "Hunyadi  Janos"  applied  to  the  bitter  waters  of  a  well  in 
Hungary.  Defendant  asserted  the  right  to  use  the  word  "Hunyadi" 
alone,  but  the  court  denied  it.  It  said  the  trade-name  selected  was 
"neither  descriptive  nor  geographical  but  purely  arbitrary  and  fanci- 
ful." Defendant  also  urged  that,  after  Saxlehner  adopted  the  name, 
the  word  "Hunyadi"  had  become  a  generic  term  descriptive  of  the  wa- 
ters of  a  large  number  of  wells  in  that  region.  As  to  this  the  court 
said  (179  U.  S.  page  33,  21  Sup.  Ct.  12,  45  L.  Ed.  60): 

**0f  course,  If  It  had  become  such  with  the  assent  and  acquiescence  of  Sax- 
lehner, he  could  not  thereafter  assert  his  right  to  its  exclusive  use,"  but,  as  he 
apparently  made  every  effort  to  stop  its  use,  "it  ought  not  be  charged  up 
against  his  claim  that  the  word  had  become  generic." 

Therefore  a  word  may  be  lost  from  a  trade-mark  if  it  becomes  a 
generic  or  descriptive  name  with  the  owner's  acquiescence.  It  is 
equally  true  that  if  a  word  is  the  recognized  and  established  name  of 
an  article,  and  hence  not  by  itself  susceptible  to  appropriation  as  a 
trade-mark,  it  cannot  be  appropriated  by  joining  with  it  separable  ar- 
bitrary symbols  and  other  designations.  There  can  be  no  doubt  of  the 
application  of  this  rule  to  a  case  under  the  ten-year  clause  of  the  act 
of  1905,  where  the  word  sought  to  be  appropriated  has  been  so  estab- 
lished as  the  name  of  the  article  that  in  the  very  nature  of  things  the 
claimant  could  not  have  had  its  exclusive  use.  Otherwise  the  circum- 
stance that  no  one  else  had  happened  to  use  the  entire  combination  of 
separable  designations  could  be  employed  to  protect  each  part  sep- 
arately. The  ordinary  names  of  commodities  in  daily  use  and  words 
and  expressions  descriptive  of  their  qualities  and  properties  could  be 
privately  monopolized  if  they  happened  to  have  been  exclusively  used 
with  particular  arbitrary  symbols  and  proper  names  for  the  ten  years 
preceding  February  20,  1905;  and  quite  likely  there  are  many  such 
cases  in  this  country.  If  complainant's  first  registration  had  been 
eflfective  under  the  ten-year  clause,  then  by  such  a  construction  no 
other  person  could  lawfully  describe  his  apricot  cordial  as  "Liqueur 
extraite  du  Fruit  TAbricot,"  nor  have  expressed  on  his  labels  the 
English  equivalent  of  that  description.  The  consequences  of  such  a 
doctrine  would  be  quite  extraordinary.  The  complainant's  just  rights 
would  be  conserved  by  treating  the  trade-mark  as  consisting  of  the 
shield,  the  contained  initials,  and  the  name  "P.  Garnier,"  and  as  apply- 
ing to  the  liqueur  abricotine.  As  so  construed,  the  affidavit  for  regis- 
tration might  be  true,  and  other  persons,  defendant  for  instance,  would 
be  free  to  call  their  product  by  its  right  name,  provided  they  did  not 
use  complainant's  marks  or  symbols. 
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<211  Fed.  413) 

LISMAN  et  al.  v.  KNICKERBOCKER  TRUST  CO.  et  al. 

SAME  V.  UNITED  STATES  MORTGAGE  &  TRUST  CO.  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  13,  1914.) 

Nos.  2120,  2121,  2145. 

1.  Appeal  and  Ebbob  (§  843*)— Review— Moot  Questions. 

When  without  fault  of  the  appellee  a  situation  has  arisen  by  which  the 
Issues  raised  by  an  appeal  have  become  moot,  so  making  a  decision  by  the 
appellate  court  thereon  nugatory,  that  court  need  not,  and  ordinarily  will 
not,  make  such  decision,  and  the  rule  is  not  altered  by  the  fact  that  ques- 
tions of  costs  are  Involved.  Upon  the  point  whether  questions  presented 
are  in  fact  moot,  the  court  may  satisfy  Itself,  if  necessary,  by  extrinsic 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §i  3331- 
3341;    Dec.  Dig.  |  843.*] 

2.  Courts  (§  366*) — Federal  Courts — ^Authority  of  State  Decisions — Con-. 

8TRUCTI0N  or  STATE  STATUTES. 

In  construing  a  state  statute  a  federal  court  is  bound  by  a  decision  of 
the  highest  court  of  the  state  construing  a  prior  statute  on  the  same  sub- 
ject, which  would  logically  and  necessarily  require  a  similar  construction 
of  the  one  under  consideration. 

(Ed.  Note.—For  other  cases,  see  Courts,  Cent  Dig.  if  954-957,  960-968 ; 
Dec.  Dig.  §  366.* 

Conclusiveness  of  Judgment  between  federal  and  state  courts,  see  notes 
to  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478;  Union  & 
Planters*  Bank  v.  City  of  Memphis,  49  C.  C.  A.  468 ;  Converse  v.  Stewart, 
118  C.  C.  A.  215.] 

3.  Railroads  (|  118*) — Purchase  of  Controllino  Interest  in  Other  Com- 

panies-^mlchigan  statute. 

Under  Pub.  Acts  Mich.  1901,  No.  30,  which  authorizes  any  railroad  com- 
pany to  acquire  by  lease  or  purchase,  by  purchase  of  stock  or  otherwise  as 
the  parties  may  agree,  the  road  of  another  company,  said  railroads  not 
having  the  same  terminal  points  and  not  being  competing  lines,  one  rail- 
road company  of  the  state  may  lawfully  purchase  a  majority  of  the  stock 
of  another  for  the  purpose  of  acquiring  the  control  and  management  of  its 
road,  where  it  is  not  in  competition  with  Its  own  line. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |  375 ;  Dec.  Dig. 
i  118.*] 

4.  Railroads  (§  168*) — Mortgage— Validity  of  Bond  Issue. 

A  mortgage  by  a  railroad  company  to  secure  bonds  provided  for  an  ad- 
ditional issue  thereunder  to  a  maximum  amount  to  be  used  in  the  pur- 
chase or  construction  of  extensions,  branches,  or  spurs,  etc.,  and  such 
other  purposes  as  the  board  of  directors  might  deem  calculated  to  increase 
the  business  and  earning  capacity  of  the  property.  l/eW,  that  such  pro- 
vision authorized  the  issuance  of  such  bonds  by  the  directors  to  be  used 
in  payment  for  a  controlling  Interest  in  the  stock  of  another  company  tor 
the  purpose  of  acquiring  control  of  the  line  of  such  company  and  operat- 
ing it  in  connection  with  its  own. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  i§  534,  535 ;  Dec. 
Dig.  S  168.*] 

5.  Railroads  (|  186*) — Suit  to  Foreclose  Mortgage — Intervention — Dis- 

cretion OF  Court. 

in  a  suit  to  foreclose  a  railroad  mortgage,  it  is  within  the  discretion  of 
the  court  to  refuse  permission  to  a  bondholder  to  intervene  for  the  purpose 

*For  other  cases  see  same  topic  A  8  mumbsb  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  raising  collateral  Issues  which  would  not  otherwise  be  concluded  by 
the  foreclosure  decree. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §|  615,  616;  Dec. 
Dig.  §  186.*] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan;  Henry  M.  Swan,  Judge. 

Suit  by  the  Knickerbocker  Trust  Company  against  the  Detroit,  To- 
ledo &  Ironton  Railroad  Company.  From  two  certain  decrees  and  an 
order  of  confirmation  entered  on  behalf  of  other  interveners,  Freder- 
ick J.  Lisman  and  others  appeal.    Affirmed. 

The  Detroit,  Toledo  &  Ironton  Railroad  Company,  which  is  the  successor 
of  the  Detroit  Southern  Railroad  Company,  was  organized  May  2,  1905,  under 
the  railroad  laws  of  Michigan,  the  organization  being  effected  through  the 
Investment  brokerage  firm  of  Hollins  &  Co.  Its  main  line  extended  from 
Ironton,  Ohio,  which  is  on  the  southern  line  of  that  state,  in  a  generally  north- 
erly direction  through  Dundee,  Micl>.,  to  Detroit  It  owned  all  of  its  main 
line  except  three  small  portions,  over  which  it  had  trackage  rights.  On  its 
orgariizntion  it  gave  to  the  Knickerbocker  Trust  Company  (hereafter  called 
the  Knickerbocker  Company),  as  trustee,  its  so-called  "consolidated  mortgage," 
^securing  Items  for  which  bonds  of  unquestioned  validity  to  the  extent  of  fl,- 
357,000  were  immediately  certified  and  issued.  This  mortgage  also  provided 
for  the  issue  of  further  bonds  to  the  extent  of  $8,252,000,  to  be  used  for  the 
purchase  or  construction  of  extensions,  branches,  or  spurs,  the  improvement 
of  certain  terminals,  the  construction  of  a  bridge  or  bridges  across  the  Ohio 
river,  and  "the  acquisition  of  additional  terminals,  rolling  stock  and  equip- 
ment, the  construction  of  bettertnents  and  improvements,  and  such  other  pur- 
poses as  the  board  of  directors  of  the  railway  company  may  deem  calculated 
to  increase  the  business  and  earning  capacity  of  the  property."  Soon  after 
this  reorganization  the  railroad  company  purchased,  through  the  brokerage 
firm  of  Rudolph  Kleybolte  &  Co.,  for  $5,000,000,  a  considerable  majority  of 
both  the  preferred  and  common  stock  of  the  Ann  Arbor  Railroad  Company,  a 
corporation  likewise  organized  under  the  Michigan  Railroad  Laws,  its  road 
extending  from  Toledo,  Ohio,  in  a  generally  northwesterly  direction,  through 
Dundee,  Mich.,  to  Frankfort  in  that  state.  To  secure  this  purchase  price, 
as  well  as  the  additional  sum  of  $500,000  obtained  through  Kleybolte  &  Co., 
the  Detroit,  Toledo  &  Ironton  Issued  its  so-called  collateral  trust  notes,  semi- 
annual interest  coupon  bearing,  maturing  December  1,  1908,  in  the  amount  of 
$5,500,000,  securing  these  notes  by  pledge  and  deposit  of  the  Ann  Arbor  stock; 
together  with  $5,000,000  of  bonds  issued  under  the  consolidated  mortgage; 
this  pledge  being  evidenced  by  a  so-called  collateral  trust  agreement  between 
the  Detroit,  Toledo  &  Ironton  Railroad  Company  and  the  United  States  Mort- 
gage &  Trust  Company  (hereafter  called  the  United  States  Company);  as 
trustee,  which  agreement  contemplated  the  purchase  of  further  amounts  of 
Ann  Arbor  stock  and  the  issue  of  collateral  trust  notes  therefor.  By  a  sup- 
plementary arrangement,  the  lien  of  the  consolidated  mortgage  was  made  to 
extend  to  such  equity  in  the  pledged  stock  and  bonds  as  might  remain  after 
the  satisfaction  of  the  collateral  trust  notes.  Since  this  purchase  the  Detroit, 
Toledo  &  Ironton  Railroad  Company,  through  directors  elected  by  virtue  of 
such  stock  ownership,  has  operated  and  controlled  the  Ann  Arbor  road. 

The  meritorious  questions  presented  by  this  record  concern  the  legality  of 
this  Ann  Arbor  purchase  and  the  validity  of  the  $5,000,000  of  consolidated 
bonds  Issued  therefor.  Underlying  this  consolidated  mortgage  were  two  mort- 
gages, one  on  the  middle  or  Ohio  Southern  Division,  under  which  about  $4,- 
500,000  of  bonds  had  been  issued  and  were  outstanding;  the  other,  a  new 
mortgage  called  "the  general  lien  and  divisional  first  mortgage,"  given  by  the 
Detroit,  Toledo  &  Ironton  Railroad  Company  to  the  New  York  Trust  Com- 
pany, as  trustee,  which  constituted  a  second  mortgage  upon  the  Middle  Divl- 

-*For  other  cases  Ree  same  topic  &  8  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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sion  and  a  first  mortgage  upon  two  other  divisions.  Under  this  latter  mort- 
gage $4^53,000  of  bonds  were  issued  and  outstanding. 

On  February  1,  1908,  the  Knickerbocker  Company  filed  its  bill  in  the  court 
below  against  the  Detroit,  Toledo  &  Ironton  Railroad  Company,  for  the  fore- 
closure of  the  consolidated  mortgage  on  account  of  nonpayment  of  semiannual 
interest,  that  day  maturing  upon  the  entire  Issue  of  $9,357,000;  two  receiv- 
ers were  Immediately  appointed,  a  third  being  later  added  upon  the  applica- 
tion of  the  so-called  Ramsey  Committee,  which  represented  the  holderia  of  a 
considerable  majority  of  the  collateral  trust  notes.  Later  Courtney,  a  pre- 
ferred stockholder  in,  and  the  Citizens*  National  Bank,  of  Springfield,  Ohio, 
a  creditor  of,  the  Detroit,  Toledo  &  Ironton  Railroad  Company,  were  allowed 
to  intervene ;  their  proceeding  was  consolidated  with  the  foreclosure  suit,  and 
the  receivership  extended  to  railroad  property  alleged  not  to  be  embraced 
within  the  lien  of  the  consolidated  mortgage.  In  December  following,  the 
United  States  Company,  under  power  of  sale  in  the  collateral  trust  agreement, 
gave  notice  of  sale  at  public  auction  of  the  Ann  Arbor  stock  and  the  $5,000,000 
of  consolidated  mortgage  bonds.  The  proposed  sale  having  been  temporarily 
enjoined  in  a  proceeding  instituted  In  the  Supreme  Court  of  New  York  by  one 
Redmond,  who  assailed  the  validity  of  the  Ann  Arbor  purchase  and  the  $5,- 
000,000  bond  Issue,  the  railroad  receivers  then  filed  their  petition  in  the  Con- 
solidated Mortgage  foreclosure  suit,  calling  attention  to  the  contest  over  the 
validity  of  the  $5,000,000  bond  issue  and  the  proposed  auction  sale  in  New 
York,  and  asking  that  the  court  below,  which  had  Jurisdiction  of  the  res  and 
of  the  persons  interested,  determine  the  questions  involved.  Under  this  pro- 
ceeding the  proposed  sale  of  the  pledged  stock  and  bonds  was  restrained  un- 
til further  order.  The  United  States  Company  immediately  obtained  permis- 
sion to  intervene  in  the  consolidated  mortgage  foreclosure  suit,  and  filed 
therein  a  petition,  setting  up  the  conflicting  claims  concerning  the  validity  of 
the  Ann  Arbor  purchase  and  the  issue  of  the  mortgage  bonds  thereon,  and 
praying  that  the  trustee's  title  under  the  collateral  trust  agreement  be  deter- 
mined, for  permission  to  sell  the  pledged  stocks  under  the  power  of  sale  in  that 
agreement,  for  injunction  and  for  general  relief.  The  Ramsey  Committee  in- 
tervened and  asked  relief  similar  to  that  prayed  by  the  United  States  Com- 
pany. This  petition  of  the  trustee  was  immediately  followed  by  the  filing, 
in  the  consolidated  mortgage  foreclosure  suit,  of  its  dependent  bill,  asking 
substantially  the  same  relief  as  in  the  petition  mentioned.  Appellants  com- 
prise :  First,  the  members  of  the  investment  brokerage  firm  of  F.  J.  Lisman 
&  Co.,  who  are  owners  of  a  considerable  number  of  consolidated  mortgage 
bonds  disconnected  with  the  Ann  Arbor  purchase  and  certain  Detroit,  Toledo 
&  Ironton  preferred  stock;  and,  second,  the  members  of  the  so-called  King 
Committee,  which  represents  holders  of  such  preferred  stock.  Upon  the  filing 
of  the  receivers'  petition  appellants  asked  leave  to  intervene  and  file  a  cross- 
bill, making  defendants  thereto  the  Knickerbocker  Company,  the  United  States 
Company,  Hollins  &  Co.,  and  the  Ramsey  Committee.  A  few  months  later  it 
filed  in  the  consolidated  mortgage  foreclosure  suit  a  further  intervening  pe- 
tition and  dependent  bill,  making  defendants  thereto  (in  addition  to  those 
named  in  the  proposed  cross-bill)  the  Detroit,  Toledo  &  Ironton  Railroad  Com- 
pany, the  three  railroad  receivers,  and  the  Ann  Arbor  Railroad  Company. 

In  all  these  proceedings  by  appellants  the  invalidity  of  the  Ann  Arbor  pur- 
chase and  the  consolidated  mortgage  bonds  issued  therefor  was  asserted ;  and 
in  the  later  pleadings  it  was,  among  other  things,  further  alleged,  in  substance, 
that  the  Ann  Arbor  purchase  was  in  pursuance  of  a  fraudulent  scheme  be- 
tween the  promoters  of  the  reorganization,  whereby  Ann  Arbor  stock,  which 
cost  the  promoters  but  $3,500,000,  was  sold,  practically  to  themselves  as  di- 
rectors, for  $5,000,000;  that  the  default  on  the  collateral  trust  notes  was 
brought  about  by  collusion  between  Hollins  &  Co.,  the  United  States  Company 
and  the  controlling  power  of  the  two  railroad  companies,  in  the  interest  of  a 
contemplated  reorganization;  it  being  alleged  that  a  large  amount  of  Ann 
Arbor  funds  available  for  the  payment  of  dividends  on  its  stock,  and  which  if 
paid  would  have  prevented  default,  had  been  wrongfully  loaned  to  Hollins  & 
Co.;  also  that  the  certification  by  the  Knickerbocker  Company  of  the  $5,- 
000,000  consolidated  mortgage  bonds  was  unlawful.     Appellants  asked  that 
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the  collateral  tmst  bond  issue  be  declared  invalid  and  not  secured  by  the  con- 
solidated mortgage;  that  Rollins  &  Co.  be  required  to  pay  into  court  the 
value  of  certain  slocks  and  bonds  of  the  Detroit,  Toledo  &  I  ronton  Railroad 
Company,  claimed  to  have  been  issued  to  that  firm  in  connection  with  the  re- 
organization, and  for  other  relief  unnecessary  to  be  stated.  No  formal  leave 
was  given  appellants  to  file  either  the  cross- bill  or  the  dependent  bill,  or  to 
Intervene  in  any  of  the  proceedings  connected  with  the  foreclosure  suits.  Al- 
though not  made  defendants  to  the  dependent  bill  of  the  United  States  Com- 
pany, or  to  the  intervening  petition  of  that  company  or  of  the  Ramsey  Com- 
mittee, appellants  filed  answers  to  both  petitions  and  entered  appearance  in 
the  other  proceeding,  motion  being  made  to  strike  the  appearance  and  answers 
from  the  files.  The  Ramsey  Committee  and  Knickerbocker  Company  filed  for- 
mal objections  to  appellants*  first  petition  to  intervene  and  for  leave  to  file 
cross-bill.  Upon  the  filing  of  appellants'  dependent  bill  subpoena  was  issued 
and  order  made  for  the  appearance  of  nonresident  defendants ;  a  similar  or- 
der of  appearance  being  made  under  the  amendment  to  the  former  petition  for 
intervention  and  cross-bill.  Motions  to  set  aside  the  order  of  appearance  and 
to  quash  service  were  made  by  the  United  States  Company  and  by  the  Ram- 
sey Committee,  with  respect  at  least  to  the  dependent  bill.  The  Knicker- 
bocker Company  demurred  to  that  bill.  Neither  this  demurrer  nor  either  of 
the  motions  to  which  we  have  lately  referred  w^ere,  however,  formally  or  spe- 
cifically disposed  of.  Hollins  &  Co.  seem  never  to  have  appeared  generally, 
or  even  to  have  entered  formal  appearance,  although  they  were  recognized 
and  heard  by  the  court  respecting  certain  of  the  proceedings. 

In  the  order  of  reference  to  the  master  to  take  proofs  upon  the  issues  pre- 
sented in  the  petition  and  dependent  bill  of  the  United  States  Company,  in 
which  the  sale  of  the  pledged  collateral  was  asked,  these  issues,  including  the 
validity  of  the  Ann  Arbor  purchase  and  the  bonds  Issued  thereon,  appellants 
were  "given  an  opportunity,  if  they  so  elect,  to  appear  before  said  master  to 
submit  evidence  and  proofs  and  be  heard  upon  the  question  of  the  validity  of 
said  securities  and  of  the  pledge  thereof  as  special  interveners  for  that  pur- 
pose only ;  this  order  not  to  constitute  them  general  interveners,  or  to  entitle 
them  to  be  heard  or  to  offer  proofs  on  other  issues  or  proceedings  in  this 
cause  or  in  said  dependent  cause,"  etc.  Appellants  unsuccessfully  sought  to 
have  this  order  modified  or  set  aside,  because  the  complete  issues  presented 
by  their  proposed  interventions  and  pleadings  were  not  referred,  and  because 
of  a  fear  that  the  limited  appearance,  if  availed  of,  would  (unless  otherwise 
ordered)  prejudice  them  in  their  rights  to  be  heard  upon  such  further  issues. 
They  declined  to  accept  the  opportunity  so  given,  and  offered  no  proofs  before 
the  master  in  regard  to  any  question;  but  were  heard  by  the  court,  both 
orally  and  by  printed  brief,  in  opposition  to  the  validity  of  the  securities  and 
their  pledge.  A  decree  was  accordingly  made  on  September  27,  1910,  under 
the  dependent  bill  of  the  United  States  Company,  adjudging  the  validity  of 
the  Ann  Arbor  purchase,  of  the  consolidated  mortgage  bonds  issued  thereon, 
of  the  collateral  trust  note  agreement,  and  of  the  supplemental  collateral 
trust  agreement,  and  directing  master's  sale  of  the  pledged  securities;  and 
four  days  later  decree  was  entered  in  the  proceeding  instituted  in  the  con- 
solidated mortgage  foreclosure  suit  by  the  petitions  of  the  receivers  and  the 
United  States  Company,  respectively,  adjudging  the  regularity  and  validity  of 
all  the  proceedings  and  securities  mentioned,  and  declaring  all  holders  of 
the  $5,000,000  of  bonds  issued  on  the  Ann  Arbor  purchase  entitled  to  share 
ratally  with  all  other  consolidated  mortgage  bondholders  in  the  proceeds  oft 
the  sale  of  the  mortgaged  properties.  This  latter  decree  contained  no  order 
of  sale.  Sale  was  had  under  the  terms  of  the  first-mentioned  decree,  and 
the  pledged  securities  sold  to  the  chairman  of  the  Ramsey  Committee,  the 
Ann  Arbor  stock  being  struck  off  at  $2,000,000,  and  the  $5,000,000  of  consoli- 
dated bonds  at  $500,000. 

From  these  two  decrees  and  the  order  confirming  the  report  of  sale  the 
appeals  here  are  taken.  When  taken,  no  decree  or  order  of  sale  had  been 
made  in  the  Consolidated  Mortgage  foreclosure  suit  The  meritorious  ques- 
tions raised  by  the  appeal  from  the  order  of  confirmation  and  argued  here, 
so  far  as  they  concern  action  since  the  decrees  were  rendered,  relate  to  the  re- 
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fusal  to  postpone  the  sale  or  Its  confirmation  pending  appeal  from  the  ordep 
of  sale,  and,  generally,  to  an  alleged  gross  inadequacy  of  price  brought  by 
the  sale.  In  connection  with  the  hearing  upon  these  three  appeals,  there  was 
also  heard  the  motion  of  the  Knickerbocker  Company,  the  United  States  Com- 
pany, and  the  Ramsey  Committee,  to  dismiss  the  appeals  upon  the  ground 
that  the  questions  raised  thereby  had  become  moot  It  appears,  by  the  undis- 
puted showing  in  support  of  the  motion,  that  since  the  decrees  before  us  were 
rendered  the  entire  Detroit,  Toledo  &  Ironton  Railroad  property,  with  an  ex- 
ception hereafter  stated,  had  been  sold  under  foreclosures  of  the  underlying 
mortgages,  at  prices  barely  sufficient  to  take  care  of  the  obligations  and  cer- 
tificates of  the  receivers  chargeable  against  the  respective  divisions,  and  the 
costs  of  foreclosure  to  date  of  sale,  leaving  nothing  for  distribution  among 
the  holders  of  the  underlying  bonds,  and  of  course  nothing  for  the  consoli- 
dated mortgage  bondholders.  The  exception  stated  is  of  100  shares  of  stock 
of  the  Toledo  Southern  Railway  Company  and  1,014  shares  of  the  preferred 
stock  of  the  Ann  Arbor  Railroad  Company,  the  combined  value  of  both  which 
stocks  appears  to  be  little,  if  anything,  more  than  $50,000,  which  amount 
is  shown  to  be  insufficient  to  pay  the  trustee's  fees  and  expenses  and  the 
costs  of  foreclosure  of  the  consolidated  mortgage,  to  say  nothing  of  receivers' 
certificates,  issued  by  order  of  court  to  the  amount  of  $245,000. 

Paskus,  Cohen  &  Gordon,  of  New  York  City,  and  Doyle  &  Lewis,  of 
Toledo,  Ohio  (John  H.  Doyle,  of  Toledo,  Ohio,  of  counsel),  for  appel- 
lants. 

Davies,  Stone  &  Auerbach,  of  New  York  City  (Charles  E.  Hotchkiss, 
of  New  York  City,  Leo  M.  Butzel,  of  Detroit,  Mich.,  and  Harold  C. 
McCollon\,  of  New  York  City,  of  counsel),  for  appellees  Knickerbocker 
Trust  Co.  and  others 

Alexander  L.  Smith,  of  Toledo,  Ohio,  and  F.  Kingsbury  Curtis  and 
Irving  M.  Dittenhoefer,  both  of  New  York  City,  for  appellees  United 
States  Mortgage  &  Trust  Co.  and  another. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  rule  is  well  settled  that  an  appellate  court  need  not,  and  ordinarily 
will  not,  decide  a  question  purely  moot ;  that  is  to  say,  when,  without  the 
fault  of  the  appellees,  a  situation  has  arisen  by  which  the  issues  raised 
by  the  appeal  have  become  dead,  so  making  a  decision  by  the  appellate 
court  thereon  nugatory  Upon  the  point  whether  the  questions  pre- 
sented are  in  fact  moot,  the  court  may  satisfy  itself,  if  necessary,  by 
extrinsic  evidence.  Mills  v.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40 
L.  Ed.  293;  Jones  v.  Montague,  194  tj.  S.  147,  24  Sup.  Ct.  611,  48  L. 
Ed.  913;  Richardson  v.  McCfhesney,  218  U.  S.  487,  31  Sup.  Ct.  43,  54 
L.  Ed.  1121 ;  Buck  Stove,  etc.,  Co.  v.  American  Federation  of  Labor, 
219  U.  S.  581,  31  Sup.  Ct.  472,  55  L.  Ed.  345 ;  Gompers  v.  Buck  Stove, 
etc.,  Co.,  221  U.  S.  418, 451,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A. 
(N.  S.)  874;  Meyers  v.  Cheesman  (C.  C.  A.  6)  174  Fed.  783,  785,  98 
C.  C.  A.  491.  The  fact  that  questions  of  costs  are  involved  does  not 
alter  the  rule  as  to  the  dismissal  of  moot  questions.  Wingert  v.  First 
National  Bank,  223  U.  S.  670,  672,  32  Sup.  Ct.  391,  56  L.  Ed.  605. 
The  appeal  from  the  order  confirming  the  master's  report  of  sale  of  the 
stock  and  bonds  pledged  under  the  collateral  trust  agreement  properly 
brings  up  for  review  only  matters  occurring  since  the  decree  appealed 
fvoTn,     Every  proceeding  prior  to  those  decrees  may  be  reviewed,  if  at 
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all,  only  under  the  appeals  therefrom,  which  are  still  pending  and  are 
now  before  us.  Sage  v.  Railroad  Co.,  96  U.  S.  712,  714,  24  L.  Ed. 
641.  It  is  apparent  that  by  the  foreclosures  of  the  underlying  mort- 
gages, for  which  appellees  are  not  shown  to  be  in  any  wise  responsible, 
the  criticisms  upon  the  action  of  the  court  since  the  decrees  were  ren- 
dered have  become  moot.  This  is  so  because  it  is  clear  that  a  resale 
could  not  bring  a  sufficient  price  to  leave  anything  applicable  to  appel- 
lants' securities  under  the  supplementary  lien  of  the  consolidated  mort- 
gage. The  value  of  the  pledged  bonds  has  been  wiped  out.  If  the 
Ann  Arbor  Railroad  purchase  was  invalid,  appellants  are  not  concerned 
with  the  price  brought  on  the  trustee's  sale  of  the  Ann  Arbor  stock. 
If  the  Ann  Arbor  Railroad  purchasers  valid,  appellants  are  not  hurt 
by  the  low  price  brought  or  by  the  time  of  sale ;  for,  although  it  may 
well  be  that  the  conditions  imposed  by  the  order  of  sale  respecting  the 
qualifications  of  bidders  and  the  advantage  given  to  some  of  the  ap- 
pellees, as  well  as  the  pending  contest  over  the  validity  of  the  Ann  Ar- 
bor purchase,  would  naturally  tend  to  prevent  substantial  competition, 
and  thus  depress  the  sale  price,  yet  there  is  no  substantial  evidence  even 
tending  to  show  that  under  the  most  favorable  conditions  possible  the 
Ann  Arbor  stocks  could  be  made  to  bring,  either  when  sold  or  now, 
more  than  the  $5,000,000  plus  interest  for  which  they  were  originally 
pledged,  and  so  the  appeal  from  the  order  of  confirmation  (No.  2145) 
should  be  dismissed. 

The  same  considerations  would  naturally  lead  to  a  dismissal  of  the 
appeals  from  the  two  decrees,  unless  appellants'  suggestion  is  well  made 
that  such  dismissal,  resulting  in  an  adjudication  of  the  meritorious 
questions  of  the  validity  of  the  Ann  Arbor  Railroad  purchase  and  of 
the  mortgage  bonds  issued  therefor,  might  prejudice  appellants  m  case 
of  action  against  the  Knickerbocker  Company  for  unlawfully  certify- 
ing bonds  issued  on  account  of  the  Ann  Arbor  purchase,  or  against 
certain  others  of  the  appellees  on  account  of  alleged  misconduct  con- 
nected with  such  railroad  purchase  or  the  defaults  under  the  consoli- 
dated mortgage  and  the  collateral  trust  agreement.  We  are  not  pre- 
pared to  say  that  such  dismissal  might  not  have  the  effect  stated ;  and 
so,  without  deciding  that  question,  and  without  indicating  an  opinion 
whether  or  not  the  record  tends  to  disclose  basis  for  such  suggested 
actions,  we  proceed  to  consider  the  meritorious  questions  last  stated. 

[3]  In  approaching  this  question  we  must  assume  that  the  purchase 
of  the  stock  of  the  Ann  Arbor  Railroad  was  intended  as  a  means  of 
obtaining  the  control,  operation,  and  practical  ownership  of  that  road, 
so  far  as  such  railroad  ownership  can  result  from  ownership  of  a  sub- 
stantial majority  of  its  stock,  and  the  consequent  ability  to  direct  the 
railroad's  affairs.  Such  is  affirmatively  shown  to  have  been  the  in- 
tent of  both  parties  to  the  purchase  and  sale,  and  such  was  the  imme- 
diate and  continued  effect  of  the  purchase.  We,  therefore,  need  not 
consider  questions  relating  to  mere  stock  purchase,  not  made  and  in- 
tended as  a  means  of  railroad  purchase,  control,  and  operation.  In 
the  absence  of  charter  or  other  statutory  provision  therefor,  the  pur- 
chase in  question  would  not  be  valid.  Penn.  Co.  v.  St.  Louis,  Alton 
Elec.  R.  Co.,  118  U.  S.  290,  309,  6  Sup.  Ct.  1094,  30  L.  Ed.  83.    The 
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authority  for  the  purchase  relied  upon  by  appellees  is  Act  No.  30  of 
the  Public  Acts  of  Michigan  of  1901  (page  50),  which  we  cite  in  the 
margin.^  The  Supreme  Court  of  Michigan  has  not  construed  this  par- 
ticular statute.  That  court  has,  however,  in  the  case  of  Dewey  v.  To- 
ledo, A.  A.  &  N.  M.  Ry.  Co.,  91  Mich.  351,  51  N.  W.  1063,  construed 
the  earlier  statute  of  1873  (How.  Stat.  §  3403,  2  Comp.  Laws  Mich. 
1897,  §  6328),  relating  to  the  same  general  subject-matter.  The  earlier 
statute,  the  first  section  of  which  we  also  cite  in  the  margin,^  provided 

1  "(No.  30.)  An  act  to  authorize  any  railroad  company  now  organized  or 
that  may  hereafter  be  organized  under  the  laws  of  this  state,  to  sell,  lease 
an^  convey  Its  property  and  franchises  to  any  other  railroad  company,  whether 
organized  within  or  without  this  state ;  and  to  acquire  by  lease  or  purchase 
from  the  owner  of  any  other  railroad  such  road  or  any  part  or  portion  there- 
of, whether  located  within  or  without  this  state,  together  with  the  rights  and 
franchises  connected  therewith;  and  to  provide  for  securing  payment  there- 
for ;  and  to  repeal  act  number  one  hundred  two  of  the  session  laws  of  eighteen 
hundred  ninety-three. 

"The  People  of  the  State  of  Michigan  enact:  Section  1.  It  shall  be  lawful 
for  any  railroad  company  organized,  or  that  may  be  organized,  under  the 
laws  of  this  state,  to  sell,  lease  and  convey  its  road,  together  with  the  rights 
and  franchises  connected  therewith,  or  any  part  or  portion  thereof,  to  any 
other  railroad  company,  whether  organized  within  or  without  this  state ;  and 
to  acquire  by  lease  or  purchase  from  the  owner  of  any  other  railroad  such 
road,  together  with  the  rights  and  franchises  connected  therewith,  or  any 
part  or  portion  thereof,  whether  located  within  or  without  this  state ;  and  for 
the  railroad  company  so  purchasing  or  leasing  to  acquire  and  use  such  road 
rights  and  franchises  by  purchase  of  the  stock,  or  otherwise,  as  may  be  agreed 
between  the  parties  interested,  said  railroads  not  haying  the  same  terminal 
points,  and  not  being  competing  lines:  Provided,  that  the  stockholders  own- 
ing a  majority  of  the  stock  of  said  companies  shaU  consent  thereto:  And  pro- 
vided further,  that  the  company  so  purchasing  or  leasing  shall  hold  and  op- 
erate such  road  and  said  property  and  franchises  subject  to  all  the  duties 
and  obligations  and  with  all  the  rights  and  privileges  prescribed  by  the  gen- 
eral railroad  laws  of  this  state. 

"Sec.  2.  The  railroad  company  purchasing  or  leasing  by  virtue  of  this  act 
may  issue  its  bonds,  secured  by  trust  deed  or  mortgage,  upon  its  property, 
rights  and  franchises,  including  the  property  and  rights  thus  acquired,  to 
make  payment  therefor;  and  such  trust  deed  or  mortgage  shall  have  the  ef- 
fect of  a  purchase-money  security:  Provided,  that  nothing  herein  contained 
shall  prejudice  the  rights  of  pre-existing  creditors  of  the  corporation  from 
which  such  property  and  rights  are  purchased  or  leased. 

"Sec.  3.  Act  number  one  hundred  and  two  of  the  session  laws  of  eighteen 
hundred  ninety-three  and  all  acts  and  parts  of  acts  in  anywise  contravening 
the  provisions  of  this  act  are  hereby  repealed. 

"This  act  is  ordered  to  take  Immediate  effect    Approved  March  28,  1901." 

*  "(6328)  Section  1.  The  People  of  the  State  of  Michigan  enact,  that  it 
shall  be  lawful  for  any  railroad  company  in  this  state  which  shall  have  en- 
tered, in  good  faith,  upon  the  work  of  constructing  its  road,  and  shall  have 
become  unable  to  complete  the  construction  of  the  same  or  any  part  thereof, 
to  sell,  and  convey  the  whole  or  any  part  of  its  road  so  partially  completed, 
together  with  the  rights  and  franchises  connected  therewith,  to  any  other 
railroad  company  or  corporation  of  this  state  not  having  the  same  terminal 
points  and  not  being  a  competing  line:  Provided,  that  at  any  general  or 
special  meeting  duly  called  for  that  purpose  the  stockholders  carrying  [own- 
ing] two-tliirds  of  the  stock  of  said  company  shall  consent  thereto:  And  pro- 
vided further,  that  the  company  or  corporation  so  purchasing  shall  hold  such 
property  and  franchises,  subject  to  all  the  obligations  and  duties,  and  with 
all  the  rights  and  privileges  prescribed  by  the  general  railroad  law  of  this 
state." 
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for  the  sale  of  the  property  and  franchises  of  railroad  companies,  but 
limited  the  provision  to  uncompleted  roads. 

[2]  The  Dewey  Case  was  a  suit  upon  a  note  given  for  the  purchase 
of  the  controlling  stock  of  another  railroad  company.  It  was  there 
expressly  held  that  the  sale  of  the  stock  of  this  other  road  to  the  To- 
ledo, Ann  Arbor  &  Grand  Trunk  Railway  Company  (the  predecessor 
of  the  defendant  in  that  case  and  of  the  present  Ann  Arbor  Railroad) 
was  authorized  by  the  statute  of  1873  (Laws  1873,  No.  190).  If  the 
case  before  us  involved  the  construction  of  the  statute  of  1873  we 
should  be  bound  to  accept  the  construction  placed  upon  it  by  the  Michi- 
gan Supreme  Court,  even  though  similar  statutes  of  other  states  may 
have  been  differently  construed  by  the  highest  courts  of  those  states. 
Maiorano  v.  B.  &  O.  R.  R.  Co.,  213  U.  S.  268,  29  Sup.  Ct.  424,  53  L. 
Ed.  792;  Audas  v.  Highland  Land  &  Bldg.  Co.  (C.  C.  A.  6th  Cir.)  205 
Fed.  862,  863,'  and  cases  there  cited.  It  is  true  that  the  statute  of 
1873  is  not  before  us,  but  if  it  is  clear  that  the  construction  placed  upon 
that  statute  would  logically  and  necessarily  involve  a  similar  construc- 
tion of  the  statute  of  1901,  we  should  equally  feel  bound  by  the  con- 
struction of  the  earlier  statute  adopted  by  the  highest  court  of  that 
state.  Such  is  the  rule  respecting  the  construction  of  constitutional 
provisions  (O'Brien  v.  Wheelock  [C.  C.  A.  7th  Cir.]  95  Fed.  883,  905, 
37  C.  C.  A.  309,  opinion  by  Mr.  Justice  Harlan ;  Gt.  Southern  Hotel 
Co.  v.  Jones,  193  U.  S.  532,  547,  24  Sup.  Ct.  576,  48  L.  Ed.  778) ;  and 
we  think  it  equally  applies  to  statutory  construction.  The  statute  of 
1901  much  more  naturally  suggestis  the  legislative  intent  attributed  in 
the  Dewey  Case  to  the  1873  statute  than  did  that  earlier  statute.  The 
statute  of  1873  applied  only  to  uncompleted  roads,  the  later  statute 
contains  no  such  limitation,  but  extends  to  "any  railroad  company  that 
may  be  organized";  the  earlier  statute  made  no  provision  for  stcck 
purchase,  the  later  statute  expressly  provides  for  acquisition  and  use 
of  the  road,  its  rights  and  franchises  "by  purchase  of  the  stock,  or 
otherwise,  as  may  be  agreed  upon  by  the  parties  interested" ;  the  stat- 
ute of  1873  required  the  consent  of  two-thirds  of  the  stockholders  of 
the  selling  road  "at  any  general  or  special  meeting  duly  called  for  that 
purpose" ;  the  act  of  1901  provides  only  that  "the  stockholders  own- 
ing a  majority  of  the  stock  of  said  companies  shall  consent  thereto." 
We  entertain  no  reasonable  doubt  that  the  Supreme  Court  of  Michi- 
gan would  construe  the  statute  of  1901  fully  as  liberally  as  it  con- 
strued the  act  of  1873.  It  is  true  that  the  action  in  the  Dewey  Case 
was  against  the  maker  of  the  purchase  price  note,  and  that  the  court 
gave,  as  an  additional  reason  for  its  affirmance  of  the  judgment  be- 
low, that  the  contract  had  been  completely  executed,  and  so  the  de- 
fense of  ultra  vires  was  not  available.  But  while  it  is  true  that  a  state 
decision,  in  order  to  be  binding  upon  the  federal  courts,  must  be  "based 
alone  upon  the  statute  construed"  (Adelbert  College  v.  Wabash  R.  R. 
Co.  [C.  C.  A.  6th  Cir.]  171  Fed.  805,  96  C.  C.  A.  465,  17  Ann.  Cas. 
1204,  and  cases  there  cited),  we  know  of  no  rule  which  denies  conclusive 
eifect  to  an  express  and  definite  construction  of  a  state  statute,  from  the 
mere  fact  that  an  additional  and  wholly  independent  reason  was  given 
for  sustaining  the  judgment  under  review.    Moreover,  the  construe* 
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tion  of  the  statute  of  1873  was  the  utterance  of  the  highest  court  of 
the  state  concerning  the  public  policy  of  the  state  as  declared  by  that 
statute;  and  we  do  not  feel  at  liberty  to  disregard  that  construction. 
See  Union  Ry.  Co.  v.  Illinois  Central  R.  R.  Co.  (C.  C.  A.  6th  Cir.)  207 
Fed.  745,  750,  125  C.  C.  A.  283 ;  also  Zacher  v.  Fidelity  Trust,  etc.,  Co. 
(C.  C.  A.  6th  Cir.)  106  Fed.  593,  599,  45  C.  C.  A.  480^ 

But  were  the  rule  respecting  the  decision  of  the  state  court  otherwise 
than  we  have  stated,  the  passage  by  the  Legislature  of  the  more  ex- 
plicit act  of  1901,  nine  years  after  the  decision  of  the  Dewey  Case, 
and  presumably  with  knowledge  of  that  decision,  is  compelling  evidence 
of  the  legislative  intent  that  the  pertinent  provisions  of  the  later  stat- 
ute should  be  similarly  construed ;  and  it  is  common  knowledge  that 
more  than  one  important  railroad  in  Michigan  has  for  many  years  been 
controlled  through  stock  ownership  by  another  railroad,  and  without 
apparent  objection  by  the  state  authorities.  We  see  no  merit  in  the 
contentions  that  the  statute  authorizes  such  stock  ownership  only  in 
aid  of  a  prior  acquisition  of  the  physical  property  of  the  road,  or  that 
it  imperatively  requires  either  ownership  of  the  entire  stock  or  cor- 
porate action  on  the  part  of  the  selling  company. 

We  may  add  that  we  think  the  title  of  the  act  of  1901  broad  enough 
to  sustain  the  construction  we  have  put  upon  it.  The  two  railroads 
are  apparently  within  the  purview  of  the  statute  of  1901.  They  have 
not  the  same  terminal  points,  the  southern  terminus  of  the  Detroit, 
Toledo  &  Ironton  being  on  the  Ohio  river,  its  northern  at  Detroit,  on 
the  eastern  shore  of  Michigan ;  the  southern  terminus  of  the  Ann  Ar- 
bor is  at  Toledo,  its  northern  on  the  western  shore  of  Michigan.  The 
Detroit,  Toledo  &  Ironton  crosses  the  state  line  about  30  miles  west 
of  Toledo,  taking  a  circuit  of  about  50  miles  to  reach  Dundee  (which 
is  30  miles  or  so  north  of  Toledo),  from  which  crossing  the  two  roads 
run  nearly  at  right  angles  to  each  other.  The  fact  that  the  Detroit, 
Toledo  &  Ironton  holds  the  portion  of  its  line  from  Tecumseh  to  Dun- 
dee by  terminable  lease  is  not  controlling.  They  are  not  in  a  proper 
sense  competing  roads;  through  the  railroad  connection  at  Dundee 
and  the  Ann  Arbor  ferry  system  at  Frankfort  a  continuous  line  is 
formed  between  the  Ohio  river  and  the  territory  of  the  upper  Great 
Lakes,  a  distance  of  over  600  miles,  thus  joining  the  south-bound 
transportation  of  northern  iron  ore  with  the  north-bound  carriage  of 
southern  coal.  The  only  portions  of  the  two  roads  permitting  even  a 
semblance  of  local  competition  is  the  part  of  the  Ann  Arbor  between 
Toledo  and  Dundee  and  the  portion  of  the  Detroit,  Toledo  &  Ironton 
between  that  place  and  the  Michigan-Ohio  line.  But  Dundee  is  not  a 
terminal,  it  is  a  junction ;  and,  in  view  of  the  network  of  railroads  in 
the  space  inclosed  by  these  portions  of  the  two  roads  in  question,  con- 
necting with  both  Toledo  and  Detroit,  this  competition  would  seem 
practically  negligible.  Such  portions  become  in  fact,  as  related  to  the 
main  or  through  line,  merely  locals  or  branches.  L.  &  N.  Ry.  Co.  v. 
Kentucky,  161  U.  S.  at  page  687,  and  following,  16  Sup.  Ct.  714,  40 
L.  Ed.  849. 

It  is  urged  that  this  railroad  purchase  contravenes  section  2  of  ar- 
ticle 19a  of  the  Constitution  of  1850,  then  in  force,  which  requires  at 
least  60  days  notice  of  proposed  railroad  consolidation  to  be  given  to 
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all  stockholders.  The  roads  were  never  in  fact  consolidated,  and  there 
is  nothing  in  the  record  action  which  indicates  an  intention  to  consoli- 
date. 

We  conclude  that  the  Ann  Arbor  purchase  was  authorized  by  the 
Michigan  statute.  We  see  nothing  opposed  to  this  conclusion  in 
Mackintosh  v.  Flint  &  Pere  Marquette  R.  R.  Co.  (C.  C.)  34  Fed.  582, 
decided  previous  to  the  enactment  of  any  Michigan  statute  providing 
for  the  purchase  by  one  railroad  of  the  completed  road  of  another  com- 
pany. 

The  Ann  Arbor  purchase  being  authorized,  the  Detroit,  Toledo  & 
Ironton  obviously  had  power  to  issue  its  mortgage  bonds  therefor,  the 
statute  giving  the  purchasing  railroad  express  authority  to — 

'Issue  its  bonds,  secured  by  trust  deed  or  mortgage,  upon  its  railroad  property, 
rights  and  franchises,  including  the  property  and  rights  thus  acquired." 

Such  was  precisely  the  course  taken.  The  issuing,  as  a  convenient 
method  of  financing,  of  collateral  trust  notes  secured  by  the  mortgage 
bonds  and  the  purchased  stock  was  not  a  departure  from  the  statutory 
permission. 

[4]  Were  the  bonds  in  question  properly  securable  under  the  con- 
solidated trust  mortgage?  That  instrument  provided  for  issuing,  to 
the  maximum  of  $8^52,000,  mortgage  bonds,  whose  proceeds  should 
be  used — 

"only  for  or  in  aid  of  the  purdiase  or  construction  of  extensions,  branches 
or  spurs,  to  the  existing  system  of  the  railway  company,  the  improvement  of 
the  terminals  at  Toledo  or  elsewhere  upon  the  lines  of  the  railway  company, 
the  construction  of  a  bridge  or  bridges  across  the  Ohio  river  •  •  •  the 
construction  of  ♦  •  ♦  extensions  in  the  state  of  Kentucky  or  West  Vir- 
ginia or  both  •  ♦  ♦  the  acquisition  of  additional  terminals  •  •  •  and 
such  other  purposes  as  the  board  of  directors  of  the  railway  company  may 
deem  calculated  permanently  to  increase  the  business  and  earning  capacity 
of  the  property." 

There  is  here  no  express  authority  for  issuing  bonds  to  pay  for  the 
purchase  of  railroad  stocks ;  but  if  we  have  correctly  interpreted  the 
Ann  Arbor  purchase  as  one  of  a  railroad  property,  for  operation  as 
such,  the  issue  of  the  consolidated  mortgage  bonds  would  seem  to  be 
included  in  the  broad  terms  "such  other  purposes  as  the  board  of  direc- 
tors of  the  railway  company  may  deem  calculated  permanently  to  in- 
crease the  business  and  earning  capacity  of  the  property,"  unless  for- 
bidden (as  appellants  contend)  by  the  rule  of  ejusdem  generis,  on  the 
ground  that  the  Ann  Arbor  purchase  is  not  of  the  same  class  as  those 
which  had  previously  been  specifically  enumerated.  But  assuming,  as 
we  must,  that  the  Ann  Arbor  purchase  was  a  railroad  purchase,  for 
purposes  of  railway  operation,  and  that  the  railway  directors  did  in 
fact,  as  shown  by  their  resolution,  deem  such  purchase  "calculated  per- 
manently to  increase  the  business  and  earning  capacity  of  the  property," 
such  purchase  would  seem  to  be  of  the  same  broad  general  class  as  ex- 
tensions to  the  existing  system,  improvement  and  acquisition  of  ter- 
minals, construction  of  bridges  across  the  Ohio  river  (which  would  be 
an  extension),  or  extensions  in  Kentucky  and  West  Virginia.  In  our 
opinion,  the  issuing  of  the  mortgage  bonds  in  question  was  fairly  au- 
thorized by  the  mortgage.    These  views  as  to  the  validity  of  the  mort- 
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gage  bonds  relieve  us  from  considering  many  interesting  questions  dis- 
cussed by  both  parties. 

In  reaching  the  conclusion  that  the  bonds  issued  upon  the  Ann  Arbor 
purchase  were  validly  secured  by  the  consolidated  mortgage,  we  of 
course  have  not  considered  the  charge  of  alleged  fraud  as  affecting  the 
validity  of  the  Ann  Arbor  purchase,  because  no  satisfactory  proof 
thereof  has  been  made.  Nor  can  appellants  be  heard  to  complain  that 
the  court  below  made  its  decision  in  the  absence  of  such  testimony, 
because  appellants  declined  the  permission  given  to  present  such  proof 
as  might  be  desired  touching  the  invalidity  of  the  bond  issue  as  secur- 
ed by  the  Consolidated  Mortgage ;  and  this  permission  was  not  limited 
to  the  presentation  of  the  questions  of  law  arising  out  of  the  statute, 
the  mortgage  and  record  action,  individually  or  corporate,  but  must  be 
held  to  have  extended  to  all  testimony,  oral  or  otherwise,  tending  to 
establish  the  invalidity  of  the  bond  issue. 

[5]  We  think  also  that  the  court  was  not  bound  to  permit  appel- 
lants, as  a  matter  of  right,  to  intervene  generally  for  the  purpose  of 
trying  out  the  question  of  liability  of  HoUins  &  Co.  to  account  for 
railroad  stocks  acquired  in  connection  with  the  reorganization,  or  the 
liability  of  that  firm  or  others  for  profits  on  the  Ann  Arbor  purchase, 
or  for  damages  on  account  of  defaults  suffered  under  the  mortgage 
and  collateral  trust  agreement.  These  issues  were  collateral  to  the 
foreclosure  suits,  and  were  not  concluded  by  the  decrees  made.  The 
court  was  vested  with  a  certain  amount  of  discretion  in  determining 
whether  to  permit  intervention  for  the  purposes  stated ;  this  discretion 
does  not  appear  to  have  been  improvidently  exercised,  and  no  appeal 
lies  from  the  action  complained  of.  Credits  Commutation  Co.  v.  Unit- 
ed States,  177  U.  S.  311,  314,  20  Sup.  Ct.  636,  44  L.  Ed.  782;  Toledo, 
St.  L.  &  K.  C.  R.  R.  Co.  V.  Continental  Trust  Co.  (C.  C.  A.  6th  Cir.) 
95  Fed.  497,  535,  36  C.  C.  A.  155.  So  far  as  concerns  the  effect  of  the 
alleged  collusive  defaults  upon  the  right  to  decree  of  foreclosure  and 
sale,  it  is  apparent  that  when  the  decree  was  made  the  time  had  actual- 
ly come,  rightly  or  wrongly,  when  the  sale  should  be  no  longer  de- 
layed. Indeed  questions  relating  to  the  time  of  sale  and  restrictions  up- 
on bidding  (as  well  as  the  practical  application  of  the  damages  claimed 
from  Hollins  &  Co.  against  the  value  of  their  Detroit,  Toledo  &  Iron- 
ton  bonds  and  stock)  have  become  moot,  so  far  as  this  present  litiga- 
tion is  concerned,  through  the  foreclosure  of  the  underlying  mortgages ; 
and  it  cannot  rightfully  be  claimed  that  the  court's  refusal  to  permit 
appellants  to  intervene,  or  its  delay  in  rejecting  their  persistent  efforts 
to  that  end,  are  responsible  for  their  failure  to  realize  on  their  secu- 
rities. 

The  decrees  in  Nos.  2120  and  2121  are  accordingly  affirmed,  with 
costs.  The  appeal  from  the  order  of  confirmation  in  No.  2145  is  dis- 
missed. 
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(211  Fed.  424) 

TRIPP  V.  MITSCHRICH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  26,  1914.) 

No.  3982. 

(SyllahuB  hy  the  Court.) 

1.  Bankruptcy  (§  170*) — Re- Examination  of  Attorney's  Fee — Issues. 

In  a  proceeding  by  a  trustee  in  bankruptcy  against  an  attorney  for  a 
re-examination  of  the  latter's  fee,  prosecuted  under  section  60d  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat  562  [U.  S.  Comp.  St 
1901,  p.  3446]),  the  question  in  limine  is  whether  the  debtor,  in  making 
the  transfer  to  the  attorney,  was  acting  in  contemplation  of  the  filing  of 
a  bankruptcy  petition  by  or  against  him. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §1  267,  271; 
Dec.  Dig.  I  170.*] 

2.  Bankruptcy  (§  288*)  —  Re- Examination  of  Attorney's  Feb  —  Summary 

Proceedings — ^Jurisdiction. 

If  the  contract  with  the  attorney  was  not  made  by  the  debtor  In  con- 
templation of  bankruptcy  proceedings,  the  case  is  not  within  section  60d 
of  the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  562  (U.  S.  Comp. 
St  1901,  p.  3446),  and  there  is  no  Jurisdiction  to  proceed  summarily. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  447 ;  Dec  Dig. 
§  288.*] 

3.  Bankruptcy  (f  288*) — Re-Examination  of  Attorney's  Fee — Jurisdiction. 

If  made  in  contemplation  of  such  proceedings,  the  bankruptcy  court  is 
by  section  60d  of  the  Bankruptcy  Act  of  July  1,  1898,  c  541,  30  Stat 
562  (U.  S.  Comp.  St.  1901,  p.  3446),  authorized  to  proceed  summarily,  but 
upon  due  notice,  to  determine  to  what  extent,  if  any,  the  fee  is  excessive 
or,  indeed,  allowable  at  alL 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  447;  Dec. 
Dig.  §  288.*] 

4.  Bankruptcy  (§  170*) — Re-Examination  of  Attorney's  Fee — "In  Contem- 

plation of  the  Filing  of  a  Petition  by  or  Against  Him." 

The  words  "in  contemplation  of  the  filing  of  a  petition  by  or  against 
him"  do  not  mean  simply  the  consciousness  by  the  debtor  of  a  financial 
condition  enabling  him  to  file,  or  subjecting  him  to,  such  a  petition,  but 
such  must  have  been  of  influence  in  the  transfer  of  property  or  money 
which  is  being  questioned  under  this  section.  There  must  be  some  rela- 
tion, of  cause  and  effect,  between  the  knowledge  of  his  condition  and  the 
transaction  with  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  267,  271; 
Dec.  Dig.  §  170.*] 

5.  Bankruptcy  (|  170*)  —  Re-Examination  of  Attorney's  Fee  —  Matters 

Considered. 

Whether,  In  making  the  transfer  to  the  attorney,  a  purpose  germane  to 
the  question  of  bankruptcy  proceedings  existed  is  to  be  ascertained  either 
by  direct  testimony  as  to  what  the  debtor  said  in  making  the  transfer,  or, 
in  the  absence  of  these,  by  the  circumstances  surrounding  the  transfer  and, 
among  other  circumstances,  the  character  of  the  services  contracted  for. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  267,  271; 
Dec.  Dig.  §  170.*] 

6.  Bankruptcy  (§  170*) — Re-Examination  of  Attorney's  Fee — Nature  of 

Attorney's   Services. 

If  the  case  turn  upon  the  latter,  the  service  must  be  of  a  kind  relevant 
to  the  matter  of  bankruptcy,  not  one  which  would  be  necessary  and  proper 

*For  other  cases  nee  fame  topic  A  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  dHte,  A  Rep'r  Indexes 
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in  the  ordinaiy  course  of  business,  whether  bankruptcy  was  to  supervene 
or  not 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §f  267,  271; 
Dec.  Dig.  I  170.*] 

7.  Bankbuptct  (§  170*) — Re-Examination  of  Attorney's  Feb — Contract  in 

Contemplation  of  Bankruptcy. 

A  contract  by  the  debtor,  three  days  after  a  fire,  with  an  attorney  to 
collect  insurance  policies  held  on  a  stock  of  goods  destroyed  and  upon 
which  liability  was  being  questioned  by  the  insurance  companies,  is  a  pro- 
ceeding in  the  usual  course  of  business  having  no  necessary  relationship 
to  bankruptcy,  and  such  a  contract  cannot  of  itself  justify  the  conclusion 
that  it  was  made  in  contemplation  of  the  filing  of  a  bankruptcy  petition 
either  by  or  against  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  fl  267,  271; 
Dec.  Dig.  f  170.*] 

8.  Bankruptcy  (§  170*) — Re-Examination  of  Attorney's  Fee — Contract  in 

Contemplation  of  Bankruptcy. 

The  additional  fact  that  five  days  after  the  transfer  certain  creditors 
filed  proceedings  in  bankruptcy  against  the  debtor  does  not  of  itself  raise 
the  presumption  that  the  debtor  in  making  the  transfer,  was  acting  in 
contemplation  of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  267,  271; 
Dec.  Dig.  §  170.*] 

Ap[Deal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Petition  by  Harry  F.  Tripp,  trustee  in  bankruptcy  for  the  estate 
of  S.  C.  English,  bankrupt,  praying  a  re-examination  of  a  fee  received 
by  Charles  Mitschrich.  The  court  reversed  the  action  of  the  referee, 
holding  that  he  had  jurisdiction  and  that  the  fee  was  excessive,  and  the 
trustee  appeals.    Affirmed. 

C.  H.  Nicholas  and  R.  A.  Lyle,  both  of  Oklahoma  City,  Okl.,  R.  L. 
Spencer  and  John  C.  Landis,  Jr.,  both  of  St  Joseph,  Mo.,  and  L.  M. 
Gensman,  of  Lawton,  Okl.,  for  appellant. 

Charles  Mitschrich,  of  Lawton,  Okl.,  pro  se,  and  Ames,  Chambers, 
Lowe  &  Richardson,  of  Oklahoma  City,  Okl.,  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

POPE,  District  Judge.  One  S.  C.  English  was  a  merchant  at  Law- 
ton,  Okl.  On  December  20,  1910,  his  stock  of  merchandise  was  de- 
stroyed by  fire.  On  December  23,  1910,  he  entered  into  a  written  con- 
tract with  the  appellee,  Mitschrich,  an  attorney  at  law,  to  represent  him 
in  collecting  the  fire  insurance  on  the  destroyed  stock.  This  insur- 
ance aggregated  between  $16,000  and  $20,000,  distributed  among  some 
eight  companies.  The  contract  allowed  the  attorney  30  per  cent,  of 
the  amount  collected  if  without  suit  and  50  per  cent,  of  all  claims  col- 
lected by  suit,  and  gave  a  lien  upon  the  proceeds  for  the  fee.  The 
percentage  allowed  the  appellee  was  within  the  limits  prescribed  by  the 
Oklahoma  statute  regulating  contingent  fees. 

On  December  28,  1910,  and  thus  five  days  after  the  making  of  this 
contract,  certain  creditors  filed  a  petition  in  bankruptcy  against  Eng- 

*For  other  cases  see  same  topic  &  9  mitmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Hep'r  Indexes 
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lish.  This  petition  was  demurred  to  by  him,  the  demurrer  sustained, 
an  amended  petition  filed,  and  an  adjudication  against  him  finally  made 
on  this  last  petition  on  April  7,  1911.  Meanwhile,  and  between  Janu- 
ary 20,  1911,  and  February  20,  1911,  Mitschrich  made  settlement  on 
behalf  of  English  with  various  insurance  companies  retaining  under 
his  contract  30  per  cent.,  amounting  to  $4,805.88,  as  compensation; 
the  balance  going  to  English.  On  September  22,  1911,  the  appellant, 
Tripp,  who  had  been  appointed  trustee  in  bankruptcy,  filed  a  petition 
before  the  referee  setting  forth  that  the  fee  received  by  Mitschrich 
was  excessive  and  praying  a  re-examination  of  it  by  the  referee  under 
section  60d  of  the  Bankruptcy  Act.  Mitschrich  was  served  personally 
with  a  copy  of  this  order  and  filed  an  answer  objecting  to  the  juris- 
diction of  the  court  to  proceed  in  the  matter  and  further  setting  up 
his  contract  with  English  under  which  he  claimed  a  lien  for  the  amount 
held  by  him.  The  answer  asserts  that  at  the  time  that  he  entered  into 
the  contract  with  English  he  had  no  knowledge  of  the  financial  condi- 
tion of  English  and  denied  that  the  contract  was  in  contemplation  of 
bankruptcy  or  for  services  rendered  or  to  be  rendered  in  connection 
with  such  proceedings.  The  referee  held  that  the  matter  was  within 
his  jurisdiction  and  that  the  fee,  so  far  as  it  exceeded  $1,600,  was  ex- 
cessive. Thereupon,  upon  petition  for  review,  the  court  reversed  the 
action  of  the  referee,  holding  that  there  was  no  jurisdiction  and  dis- 
missing the  petition  without  prejudice  to  a  suit  at  law  or  in  equity  by 
the  trustee  against  Mitschrich.    From  this  the  trustee  has  appealed. 

[1-3]  We  are  of  opinion  that,  unless  the  case  be  within  section  60d, 
the  matter  asserted  by  the  trustee  against  the  appellee  constituted  a 
controversy  in  which  the  latter  was  claiming  adversely  and  in  which  he 
was  entitled  to  have  his  rights  tested  by  plenary  proceedings.  Such 
rights  as  he  asserted  were  under  an  instrument  purporting  to  give  a 
lien.  This  antedated  by  some  five  days  the  filing  of  the  bankruptcy  pro- 
ceeding and  preceded  the  adjudication  some  three  or  four  months. 
Neither  the  bankrupt  nor  his  trustee  ever  had  possession  of  the  money 
in  dispute.  It  passed  direct  from  third  parties,  the  insurance  compa- 
nies, to  the  attorney  some  months  before  the  adjudication  and  the 
appointment  of  the  trustee.  The  case  was  therefore  one  of  an  adverse 
claim  and  could  not  be  reached  summarily,  save  by  virtue  of  some  spe- 
cial provision  of  statute.  In  re  Rathman,  183  Fed.  913,  920,  106  C. 
C.  A.  253.  To  this  end  section  60d  is  invoked  by  the  trustee.  It  is  as 
follows : 

•*If  a  debtor  shall,  directly  or  Indirectly,  in  contemplation  of  the  filing  of 
a  petition  by  or  against  him,  pay  money  or  transfer  property  to  an  attorney 
and  counselor  at  law,  solicitor  in  equity,  or  proctor  in  admiralty  for  servic^ 
to  be  rendered,  the  transaction  shall  be  re-examined  by  the  court  on  petition 
of  the  trustee  or  any  creditor  and  shall  only  be  held  vaUd  to  the  extent  of  a 
reasonable  amount  to  be  determined  by  the  court,  and  the  excess  may  be  re- 
covered by  the  trustee  for  the  benefit  of  the  estate." 

Since  In  re  Wood  &  Henderson,  210  U.  S.  246,  28  Sup.  Ct.  621,  52 
L.  Ed.  1046,  it  is  of  course  settled  that  this  section  justifies  summary 
proceedings  and  a  readjustment  of  the  compensation  of  the  attorney 
where  the  facts  present  a  case  within  its  terms.  But  that  decision  is 
specifically  limited  to  cases  where  the  debtor  acts  in  contemplation  of 
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bankruptcy.    It  is  there  said  (210  U.  S.  258,  28  Sup.  Ct.  626,  52  L.  Ed. 
1046): 

"This  section  in  effect  confers  a  special  jurisdiction  In  a  bankruptcy  pro- 
ceeding; it  is  only  available  when  property  has  been  transferred  in  contem- 
plation of  the  filing  of  a  petition  in  bankruptcy." 

If  English,  therefore,  in  transferring  property  to  Mitschrich  was 
doing  so  in  contemplation  of  a  proceeding  in  bankruptcy,  the  case  is 
within  section  60d  and  remediable  by  summary  proceedings,  otherwise 
not.  Thus  the  matter  even  at  the  threshold  is  one  of  fact.  The  referee 
held  that  what  was  done  was  in  contemplation  of  a  bankruptcy  pro- 
ceeding. The  trial  judge  thought  otherwise.  Upon  familiar  principles 
of  appellate  procedure,  unless  this  latter  conclusion  be  found  manifest- 
ly wrong  upon  the  facts  or  clearly  erroneous  upon  the  law,  the  decision 
must  be  upheld. 

[4]  This  involves  a  consideration  of  what  is  meant  by  the  words 
*'in  contemplation  of  the  filing  of  a  petition  by  or  against  him,"  as  used 
in  section  60d,  and,  this  being  settled,  there  is  the  further  considera^ 
tion  of  whether  the  act  of  the  bankrupt  herein  involved  was  in  such 
contemplation. 

The  words  "in  contemplation  of  bankruptcy"  refer  to  the  state  of 
mind  of  the  debtor,  not  of  the  attorney.  This  results  from  an  even 
casual  reading  of  the  section.  But  what  is  meant  by  contemplation? 
We  are  of  opinion  that  as  here  used  it  means  more  than  a  simple  con- 
sciousness of  insolvency.  As  was  said  by  Patteson,  J.,  in  Morgan  v. 
Brundrett,  5  Barn.  &  Adolph.  297,  cited  in  Jones  v.  Rowland,  8  Mete. 
(Mass.)  377,  41  Am.  Dec.  525 :  "A  man  may  be  insolvent  and  yet  not 
contemplate  bankruptcy."  And  in  Buckingham  v.  McLean,  13  How. 
151,  167  (14  L.  Ed.  90):  "He  may  contemplate  insolvency  and  the 
breaking  up  of  his  business  and  yet  not  contemplate  bankruptcy."  Con- 
templation thus  means  more  than  the  knowledge  that  a  bankruptcy 
proceeding  either  by  or  against  the  debtor  is  impending.  It  means  that 
in  making  the  transfer  the  debtor  is  influenced  by  the  possibility  or  im- 
minence of  such  a  proceeding.  There  must  be  some  relation  as  of 
cause  and  effect  between  knowledge  of  his  condition  and  the  transfer. 
The  latter  must  to  some  extent  at  least  be  attributable  to  his  financial 
condition.  This  may  be  illustrated  by  gifts  in  contemplation  of  death. 
Such  are  not  simply  gifts  made  in  light  of  the  possibility  that  one 
may  soon  die.  They  are  made  because  of  a  consciousness  of  this  fact. 
In  the  case  both  of  contemplation  of  death  and  in  contemplation  of 
bankruptcy  proceedings,  the  possibility  in  each  case  must  be  upon  the 
mind  as  an  element  leading  to  the  result,  to  wit,  the  transfer.  In  a 
case  under  section  60d  the  debtor  must  of  course  be  confronted  with 
the  possibility  of  a  bankruptcy  proceeding.  But  there  must  be  more. 
There  must  be  a  transfer  induced  at  least  to  some  extent  by  such  a 
situation.  This  is  considered  in  Hayden  v.  Chemical  National  Bank, 
84  Fed.  876,  28  C.  C.  A.  550.  There,  in  dealing  with  the  phrase  **con- 
templation  of  insolvency,"  the  court  says : 

"A  bank  or  a  business  concern  may  be  considered  to  be  acting  in  contempla- 
tion of  Insolvency  when,  in  making  some  disposition  of  its  assets,  it  is  actuated 
by  its  knowledge  of  its  insolvency.    •    •    •    An  act  done  by  a  corporation  in 
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the  ordinary  and  nsnal  course  of  business,  uninfluenced  by  the  state  of  its  af- 
fairs, cannot  be  said  to  have  been  done  in  contemplation  of  insolvency." 

See,  also,  Jones  v.  Rowland  and  Buckingham  v.  McLean,  each  cited 
supra. 

[6]  With  this  as  the  meaning  of  section  60d,  there  simply  remains 
for  determination  in  a  given  case  whether  this  state  of  mind  existed 
and  actuated  in  the  transfer  involved.  In  ascertaining  such,  as  in  de- 
termining all  human  motive,  we  enter  upon  a  domain  where  circum- 
stances must  usually  be  relied  upon  for  enlightenment  True,  the  ex- 
press statement  of  the  party  in  making  the  transfer  may  afford  direct 
evidence  of  the  actuating  thought.  But  more  ordinarily  this  is  to  be 
ascertained  from  the  surrounding  circumstances.  Or  in  still  other 
cases  it  is  to  be  determined  by  reasoning  back  from  what  he  did  to 
what  he  must  have  had  in  mind  in  so  doing. 

[6]  It  is  in  this  latter  aspect  that  the  nature  of  the  services  to  be 
rendered  by  the  attorney  under  section  60  (a  matter  considerably  treat- 
ed in  the  authorities)  becomes  material.  If  what  is  done  is  the  result 
of  a  contemplation  of  bankruptcy  proceedings,  it  is  immaterial  to  the 
question  of  jurisdiction  what  the  nature  of  the  services  contracted  for 
may  be.  Section  60  does  not  define  these,  and  any  character  of  legal 
service  is  re-examinable,  provided,  always,  that  the  transfer  providmg 
for  it  is  made  in  contemplation  of  bankruptcy  proceedings.  Of  course 
we  must  at  this  point  distinguish  between  what  is  re-examinable  and 
what  is  allowable.  The  former  relates  to  jurisdiction;  the  latter  as- 
sumes jurisdiction  and  inquires  what  is  a  proper  charge.  We  are  deal- 
ing at  the  present  moment  with  the  jurisdictional  question.  In  deter- 
mining this,  as  has  been  pointed  out,  the  character  of  the  service  is 
for  consideration  in  order  to  determine  whether  the  matter  is  one  of 
summary  jurisdiction.  But  the  nature  of  the  service  is  after  all  a  sec- 
ondary matter.  The  intent  is  the  primary  one.  The  considerations 
entering  into  a  determination  of  this  may  perhaps  be  best  stated  by 
way  of  illustration.  In  a  transfer  made,  by  its  terms,  for  services  to 
be  rendered  in  a  voluntary  proceeding  which  the  debtor  expects  to 
bring,  the  transaction  is  clearly  re-exammable  and  thus  within  tiie  sum- 
mary jurisdiction  of  section  60d ;  and  this  because  the  intent  is  pres- 
ent as  shown  by  the  very  nature  of  the  services  contracted  for.  It  is 
equally  clear  that,  where  a  transfer  is  made  in  consideration  of  services 
in  defending  a  bankruptcy  proceeding  which  the  debtor  expects  against 
him,  the  transfer  is  examinable  in  the  summary  manner  prescribed  by 
section  60d,  and  this  likewise  for  the  reason  that  the  nature  of  the  serv- 
ices contracted  for  conclusively  shows  that  they  are  contracted  for  in 
contemplation  of  insolvency.  But  suppose  we  have  a  case  where  the 
contract  upon  its  face  is  for  services  apparently  disconnected  with  any 
apprehension  of  bankruptcy  proceedings,  as,  for  instance,  a  contract 
to  defend  the  debtor  for  murder.  Such  a  contract  would  prima  facie 
not  be  in  contemplation  of  bankruptcy  proceedings,  for  the  latter  have 
no  association  with  murder,  which  is  a  personal,  not  a  business,  affair. 
Such  a  transfer  would  thus,  unless  more  be  proved,  not  be  re-examina- 
ble under  section  60d.  But  suppose  part  of  the  service,  contrary  to  the 
terms  of  the  written  contract,  was  in  fact  to  be  in  connection  with  the 
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bankruptcy  proceeding.  Or  suppose  such  a  contract  were  a  mere  cloak 
under  which,  pretending  to  pay  an  attorney  a  large  sum  for  a  fee  in 
a  murder  case,  there  was  concealed  an  arrangement  by  which  only  a 
part  of  this  was  to  go  for  such  services  but  the  remainder  was  to  be 
held  for  the  uses  of  the  debtor  and  paid  over  to  him  in  fraud  of  the 
apprehended  bankruptcy  proceedings.*  Would  not  such  a  case  be  with- 
in section  60d?  We  think  so,  and  this  for  the  reason  that,  while  the 
transfer  upon  its  face  was  for  services  not  within  section  60d,  still  the 
arrangement  after  all  was  in  contemplation  of  and  with  a  view  to  cir- 
cumvent an  apprehended  and  imminent  bankruptcy  proceeding.  We 
are  of  opinion,  therefore,  that  the  intent  or  thought  in  the  mind  of  the 
debtor  is  the  thing  which  characterizes  the  whole  matter,  and,  unless 
we  can  say  from  the  facts  that  this  intent  exists,  we  cannot  sustain  a 
summary  jurisdiction. 

[7,  8]  Applying  these  views  to  the  present  record,  we  search  in  vain 
for  anything  which  shows  that  this  contract  with  the  appellee  was 
prompted  by  impending  bankruptcy.  The  store  of  the  debtor  was 
burned  down.  He  felt  the  need  of  legal  assistance  in  collecting  the  in- 
surance. He  contracted  with  the  appellee  for  this  assistance.  This 
was  a  transaction  in  the  usual  course  of  business.  There  was  nothing 
germane  to  the  matter  of  bankruptcy  in  it.  It  mattered  not  whether 
English  was  to  resume  "business  or  to  go  into  bankruptcy.  In  either 
event  he  would  want  his  insurance  collected.  There  was  therefore 
nothing  in  the  character  of  the  contract  which  impressed  the  transac- 
tion with  the  necessary  statutory  intent.  Was  there  anything  in  the 
surrounding  circumstances  that  so  characterized  it?  Mitschrich  by 
his  answer  asserts  that  he  had  no  familiarity  with  the  financial  condi- 
tion of  English  when  this  contract  was  made;  that  he  did  not  then 
know  whether  English  was  insolvent  or  not.  He  also  denies  that  any 
of  the  services  contracted  for  or  performed  were  in  connection  with 
the  bankruptcy  proceedings.  Neither  he  nor  English  were  sworn  on 
the  trial,  and  the  only  testimony  presented  by  the  trustee  which  is  in 
the  slightest  degree  enlightening  upon  this  point  is  the  mere  fact  that 
on  December  28th,  and  thus  five  days  after  the  making  of  this  con- 
tract, a  bankruptcy  proceeding  was  instituted  against  English,  and  that, 
in  certain  negotiations  with  his  creditors  between  Christmas  and  Jan- 
uary 1st,  Mitschrich  represented  him,  and  that  subsequently,  in  resist- 
ing the  bankruptcy  suit,  Mitschrich  appeared  for  him.  We  cannot  up- 
on this  state  of  the  record  hold  that  in  making  it  English  was  acting 
in  contemplation  of  proceedings  against  him.  It  is  of  course  within 
the  range  of  possibilities,  as  counsel  suggests,  that  there  was  latent  in 
this  transaction  a  surplus  of  fee  for  the  benefit  of  English  to  be  paid 
over  to  him  after  the  bankruptcy  matter  had  all  blown  over.  But,  if 
any  such  arrangement  existed,  the  trustee  has  failed  to  prove  it  either 
by  direct  evidence  or  by  circumstances  justifying  our  so  inferring. 
The  trial  court,  as  we  have  above  pointed  out,  was  of  the  opinion  that 
the  contract  was  not  made  in  contemplation  of  bankruptcy.  Even  con- 
ceding that  there  was  room  for  divergent  inferences  from  the  testi- 
mony, we  see  no  reason  to  say  that  there  was  manifest  error  in  the  con- 
clusion reached  by  the  trial  judge.    The  case  is  thus  not  within  section 
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60d.  Whatever  may  be  the  rights  of  the  trustee  against  Mitschrich  in 
a  plenary  suit,  there  is  no  jurisdiction  to  proceed  against  him  sum- 
marily. 

A  number  of  cases  are  cited  which  it  is  claimed  necessitate  a  differ- 
ent conclusion.  In  re  Wood  &  Henderson,  210  U.  S.  246,  28  Sup.  Ct. 
621,  52  L.  Ed.  1046,  above  referred  to,  is  specially  relied  upon,  but  the 
question  certified  by  this  court  to  the  Supreme  Court  in  that  case  ex- 
pressly embodied  the  statement  that  the  transfer  made  by  the  debtor 
was  "in  contemplation  of  the  filing  of  a  petition  in  bankruptcy  against 
him,"  and  upon  that  basis  the  summary  jurisdiction  was  sustained. 

In  re  Cummins,  28  Am.  Bankr.  Rep.  385,  196  Fed.  224,  decided  in 
the  United  States  District  Court  for  the  Southern  District  of  Nev* 
York,  in  May,  1912,  holds  that  services  as  attorney  in  examining  into 
the  financial  affairs  of  the  bankrupt,  evidently  hoping  to  disentangle 
them,  but  with  the  final  conclusion  that  bankruptcy  was  inevitable, 
were  services  within  section  60d  and  thus  protected.  But  this  was  a 
case  manifestly  dealing  with  services  in  contemplation  of  bankruptcy 
proceedings  since  they  were  with  the  purpose  of  preventing  such,  and 
as  was  said  in  Furth  v.  Stahl,  205  Pa.  439,  55  Atl.  29,  "a  man  is  usual- 
ly very  much  in  contemplation  of  a  result  which  he  employs  counsel  to 
avoid." 

In  the  case  last  cited  the  services  contracted  for  were  services  in 
bankruptcy  proceedings  which  were  then  in  contemplation  by  creditors 
and  were  to  cover  efforts  to  avoid  the  bankruptcy  proceeding.  And 
there  it  is  further  said : 

"They  (the  services  rendered)  were  none  the  less  rendered  In  contemplation 
of  filing  of  a  petition  in  bankruptcy  because  directed  primarily  and  principally 
to  the  prevention  of  such  petition." 

In  re  Kross  (D.  C.)  96  Fed.  816,  is  also  cited.  This  was  a  case  in 
which  it  was  held  that  the  fees  allowable  under  section  60d  were  lim- 
ited to  the  same  services  as  contemplated  by  64b,  to  wit,  services  ren- 
dered while  performing  the  duties  imposed  upon  the  debtor  by  the 
Bankrupt  Act.  In  other  words,  it  was  decided  that  the  services  con- 
tracted for  must  be  germane  to  that  act  and  must  be  of  a  character 
which  would  ordinarily  be  contracted  for  in  contemplation  of  bank- 
ruptcy proceedings. 

Our  attention  is  also  called  to  Pratt  v.  Bothe,  130  Fed.  670,  65  C. 
C.  A.  48,  decided  by  the  Circuit  Court  of  Appeals,  Sixth  Circuit.  In 
this  case  the  court,  while  recognizing  the  force  of  In  re  Kross,  above 
cited,  was  influenced  by  the  use  of  the  words  "solicitor  in  equity  or 
proctor  in  admirality,"  found  in  section  60d,  to  say  that  the  services 
within  the  meaning  of  this  section  would  "seem"  to  be  such  as  might 
be  required  "in  general  litigation  or  in  the  course  of  the  debtor's 
business."  But  no  such  question  was  involved  in  the  case ;  the  mat- 
ter for  decision  there  being  whether  section  60d  covered  services  ren- 
dered after  the  institution  of  the  bankruptcy  proceedings  or  not,  and 
the  court  holding  to  the  latter  view.  This  is  to  some  extent  consider- 
ed by  this  court  in  the  case  of  Re  Habegger,  139  Fed.  623,  71  C.  C 
A.  607,  3  Ann.  Cas.  276,  in  which  it  was  held,  differing  from  Pratt 
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V.  Bothe,  that  the  kind  of  legal  services  covered  by  section  60d  were 
such  services  only  as  "are  rendered  in  aid  of  the  purpose  sought  to  be 
accomplished  by  the  act,  conserve  and  benefit  the  estate  of  the  bank- 
rupt, and  thus  inure  to  the  benefit  of  creditors,  or  are  such  legal  serv- 
ices as  are  contemplated  by  the  act  in  bringing  the  bankrupt  estate  be- 
fore the  court,  its  subsequent  administration  and  distribution  to  the 
creditors,  and  the  like."  It  was  further  said  in  this  case  that  legal 
services  in  negotiating  with  creditors  for  a  settlement  of  the  debtor's 
financial  difficulties  without  resort  to  the  bankruptcy  court  and  like 
proceedings  in  agreeing  to  defend  against  criminal  proceedings  aris- 
ing out  of  bankruptcy  were  not  allowable  within  section  60d,  but  that 
all  such  claims  for  legal  services  were  allowable  only  "as  a  general 
claim  against  the  estate  of  the  bankrupt  in  the  hands  of  the  trustee." 
In  this  case  the  court  repudiates  the  suggestion  that  the  terms  "solicitor 
in  equity  or  proctor  in  admiralty"  require  a  different  construction  of 
the  section,  saying : 

''We  find  no  Inherent  reason  in  the  character  of  the  legal  seryices  performed 
by  such  professional  talent  in  this  country  as  would  preclude  their  giving  ad- 
vice or  rendering  services  to  insolvent  debtors  which  would  inure  to  the  benefit 
of  the  estate,  or  in  the  nature  of  things  would  preclude  their  preparing  sched- 
ules of  assets  and  liabilities  and  other  like  papers,  for  the  purpose  of  bring- 
ing the  estate  before  the  bankrupt  court  for  settlement" 

In  the  case  of  Re  Stolp  (D.  C.)  29  Am.  Bankr.  Rep.  32,  199  Fed. 
488,  Judge  Geiger,  sitting  in  the  United  States  District  Court  for  the 
Eastern  District  of  Wisconsin,  considered  the  question  of  whether  the 
services  to  be  rendered  are  "such  as  pertain  to  the  contemplated  bank- 
ruptcy, or  may  they  be  general  professional  services  rendered  by  an 
adviser  in  any  of  the  several  capacities  specified  ?"  i.  e.,  attorney,  coun- 
selor, solicitor  in  equity,  or  proctor  in  admiralty.  Discussing  Pratt  v. 
Bothe,  supra,  and  In  re  Habegger,  supra,  he  holds  with  this  court  that 
section  60d  applies  only  to  such  services  as  are  germane  to  the  pur- 
poses of  the  act  and  does  not  cover  general  services. 

But  in  none  of  these  cases  was  the  question  one  of  jurisdiction.  The 
crux  of  the  controversy  in  each  case  was  not  whether  the  fee  was 
reviewable  but  whether  it  was  allowable.  In  each  of  these  instances 
the  attorney  submitted  his  case  to  the  court  upon  the  merits,  and  these 
expressions  were  in  determining  how  far  he  was  entitled  to  the  pro- 
tection of  section  60d.  Were  Mitschrich  here  submitting  his  case  and 
asking  the  court  to  declare  how  far  his  fee  was  allowable,  instead  of 
resisting  jurisdiction,  the  cases  last  quoted  would  be  instructive.  But 
this  is  not  the  situation. 

Reiterating,  the  present  question  is  whether  or  not  his  contract  with 
English  was  made  in  contemplation  of  bankruptcy  proceedings  so  as 
to  make  this  a  matter  of  summary  jurisdiction  within  the  case  of 
Wood  &  Henderson.  We  are  unable  so  to  hold,  and  accordingly  affirm 
the  judgment  of  the  trial  court. 
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(211  Fed.  432) 

MAITLAND  v.  TRAVER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  7,  1913,    Bebearlng  de- 
nied January  12,  1914.) 

No.  1961. 

1.  Bills  and  Notes  (S  451*) — Defenses — Specl^l  Pleas. 

A  notice  of  special  defense,  authorized  in  actions  on  notes  and  other  in- 
struments for  the  payment  of  money  or  property  authorized  by  Hurd*8 
Rev.  St  111.  1905,  c.  98,  §§  9,  10,  is  limited  to  the  defenses  that  the  in- 
strument was  made  without  valuable  consideration;  that  the  considera- 
tion has  wholly  or  partially  failed ;  and  that  fraud  has  been  used  in  ob- 
taining the  instrument. 

[Ed.  Note.~For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1342, 
1343,  1366,  1366;  Dec.  Dig.  §  451.*] 

2.  Bills  and  Notes  (§  97*) — Deeenses — Fraud— Want  of  Consideration. 

After  defendant  had  been  induced  by  plaintiff's  representations,  etc.,  to 
purchase  certain  mining  property,  a  corporation  was  organized  to  take 
over  the  same.  Plaintiff  agreed  to  sell  the  stock  for  the  benefit  of  de- 
fendant and  others  and  was  to  have  50,000  shares  for  his  own  benefit  as 
promotion  stock.  Thereafter,  in  order  to  terminate  plaintiff's  interest  in 
the  company,  defendant  agreed  to  purchase  his  stock,  and  executed  a 
note  for  $25,000  therefor.  Held,  that  the  purchase  of  such  stock  and  the 
execution  of  the  note  was  a  separate  transaction  from  the  purchase  of  the 
properties  and  defendant's  original  investment  therein,  and  hence  evi- 
dence of  plaintiff's  alleged  fraudulent  representations ;  the  fact  that  the 
properties  had  never  paid,  and  that  defendant  was  only  entitled  to  such 
promotion  stock  on  performance  of  his  agreement  to  sell  the  balance  of 
the  stock,  which  he  did  not  do,  was  inadmissible  in  defense  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §f  166-173, 
175-181,  185-192,  196-198,  200,  202-205,  20a-212,  1372-1376;  Dec.  Dig. 
I  97.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  (ieorge  A.  Carpenter, 
Judge. 

Action  by  Wilber  H.  Traver  against  Alexander  Maitland.  Judg- 
ment for  plaintiflf,  and  defendant  brings  error.    Affirmed. 

The  plaintiff  in  error,  Maitland,  was  defendant  below  in  a  suit  brought  by 
Traver,  the  defendant  in  error,  for  recovery  upon  a  promissory  note  made  be- 
tween the  parties,  bearing  date  February  7,  1903,  for  the  principal  sum  of 
$25,000,  upon  which  the  plaintiff  below  recovered  Judgment,  pursuant  to  ver- 
dict of  the  Jury,  and  this  writ  of  error  is  brought  for  reversal  of  such  Judg- 
ment 

The  errors  assigned  for  reversal  rest  on  exclusions  of  evidence  offered  on 
behalf  of  the  defendant  below  as  tending  to  prove  facts  averred  in  his  no- 
tice of  special  matter  of  defense  filed  therein,  summarized  in  the  brief  in  sub- 
stance as  follows : 

(1)  Offers  of  evidence  of  conspiracy  and  fraud  in  the  transactions. 

(2)  Offers  to  prove  that  a  prior  contract  between  the  parties  was  still  in  ex- 
istence and  unperforme'd  by  Traver. 

(3)  Offers  to  prove  that  Traver  and  his  associates  had  contracted  to  sell 
^00,000  worth  of  the  capital  stock  of  the  corporation  to  be  organized,  and 
that  they  never  did  sell  the  same,  or  any  part  Uiereof. 

(4)  Offers  to  prove  that  Traver  owned  no  stock  in  the  Penobscot  Mining 
Company  at  the  date  of  the  instrument  sued  on  and  had  no  right  to  stock  in 
said  company,  and  that  the  note  in  suit  was  entirely  without  consideration. 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  lodexei 
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(5)  Offers  to  prove  that  the  fraudulent  representations  made  to  Maitland 
prior  to  the  making  of  the  notes  and  at  the  time  Maitland  bought  the  options 
for  the  mining  properties  "were  continuously  being  made  while  he  was  buying 
and  developing  the  properties,  and  that  he  was  acting  under  and  relying  upon 
those  representations  when  he  signed  the  note  sued  upon." 

(6)  Offers  to  prove  that  Traver  and  other  parties  named  entered  into  a  con- 
spiracy to  induce  and  did  induce  Maitland  to  pay  one  Bradburn  $35,000  by 
representing  to  Maitland  that  Bradburn  had  bought  $10,000  worth  of  stock 
in  a  mining  company  to  be  formed  and  by  later  representing  that  Bradburn 
had  not  bought  stock  in  said  company,  but  had  bought  an  interest  in  the  total 
investment  to  the  extent  of  $10,000  which  at  that  time  was  worth  $35,000, 
whereby  Maitland  was  induced  to  pay  to  Bradburn  such  sum  of  $35,000,  which 
sum  so  paid  was  divided  between  the  conspirators  mentioned,  pursuant  to 
their  conspiracy. 

Error  is  also  assigned  upon  several  paragraphs  of  the  instructions  to  the 
jury,  involving  the  same  questions  as  the  above-mentioned  rulings. 

The  instrument  in  suit  bears  date  February  7,  1903,  but  the  testimony  is  in 
dispute  whether  the  delivery  thereof  was  not  postponed  until  December,  1903, 
as  referred  to  in  a  letter  of  transmittal  identified  In  evidence,  and  the  instru- 
ment reads  as  follows: 

"In  consideration  of  the  sale  and  transfer  and  assignment  to  me  by  Wilber 
H.  Traver  of  all  his  right  and  claim  to  receive  fifty  thousand  shares  of  the 
capital  stock  of  the  Penobscot  Mining  Company  of  South  Dakota  as  evidenced 
by  an  instrument  of  transfer,  bearing  even  date  herewith,  executed  by  the 
said  Wilber  H.  Traver,  I  hereby  agree  to  pay  to  Wilber  H.  Traver  the  sum  of 
twenty-five  thousand  dollars  ($25,000)  on  or  before  four  years  from  this  date 
without  interest  I  reserve  the  right  to  make  partial  payments  on  the  twenty- 
five  thousand  dollars  in  such  amounts  and  at  such  time  as  I  may  see  fit  be- 
fore the  expiration  of  said  four  years.  [Signed]    Alexander  Maitland." 

The  instrument  of  transfer  referred  to  in  the  above  instrument  reads  as 
follows : 

"In  consideration  of  $25,000  to  me  paid  by  Alexander  Maitland  of  Negaunee, 
Michigan,  receipt  whereof  is  hereby  acknowledged,  I  do  hereby  sell,  assign, 
transfer  and  set  over  to  Alexander  Maitland  50,000  shares  of  the  capital  stock 
of  the  Penobscot  Mining  Company  which  are  coming  to  me  from  the  said 
Alexander  Maitland  under  and  by  virtue  of  a  certain  contract  dated  February 
2,  1903,  between  the  said  Maitland  on  the  one  part  and  myself  and  one  Frank 
R.  Byms  on  the  other  part,  and  I  do  hereby  release,  acquit  and  forever  hold 
free  and  harmless  the  said  Maitland  from  any  and  all  claims  and  demands 
of  whatsoever  kind  and  nature  arising  out  of  and  by  virtue  of  said  contract. 

"[Signed!    Wilber  H.  Traver." 

Each  of  the  above-mentioned  assignments  of  error  rests  upon  a  "notice  of 
special  defense,"  interposed  under  the  Illinois  practice,  stating  in  various 
forms  that  the  "defendant  will  give  in  evidence  and  insist  in  his  defense"  that 
the  instnmaent  in  suit  was  obtained  "by  fraud  and  circumvention"  on  the 
part  of  the  plaintiff,  and  that  the  plaintiff  and  his  associates  (as  named)  "en- 
tered into  a  conspiracy  to  mislead,  deceive,  cheat,  and  defraud  the  defendant 
into  buying  the  mines"  and  making  the  investments  mentioned,  with  various 
specifications  of  the  representations  and  promises  relied  upon  in  making  such 
purchase  of  mining  properties  and  investments  for  their  development  The 
notice,  however,  neither  states  nor  tenders  proof  to  show  that  any  representa- 
tion so  made  and  relied  upon  in  reference  to  the  mining  properties,  to  induce 
the  purchase  and  investment  therein,  were  either  false  in  fact  or  intended  to 
mislead  the  defendant  in  any  respect  as  to  character,  conditions,  or  value; 
nor  does  the  notice  raise  any  issue  as  to  their  actual  character  or  value. 
Moreover,  the  only  representation  averred  therein  as  false,  in  reference  to  an 
existing  fact  relied  up<tn  in  making  the  purchases  of  and  investments  in  the 
mining  properties,  relates  to  an  incidental  transaction  with  one  Bradburn,  in 
reference  to  which  the  notice  states  that  the  defendant  was  "further  misled 
and  deceived  by  the  statement  of  plaintiff  that  he  had  procured  one  James 
Bradburn  who  would  buy  ten  thousand  dollars  worth  of  said  stock  at  once, 
without  waiting  until  said  proposed  company  was  incorporated";    that  the 
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plaintiff  subsequently  produced  Bradbum*s  check  for  that  amount  and  deliv- 
ered it  to  the  defendant,  stating  that  it  was  given  for  such  stock.  It  is  fur- 
ther averred,  in  substance,  that  Bradbum  subsequently  denied  and  repudiated 
this  transaction  as  a  purchase  of  stock,  and  claimed  that  he  had  thereby 
purchased  an  Interest  in  the  mining  properties ;  that  Bradburn  sued  defendant 
for  recovery  of  damages  thereupon,  and  for  settlement  of  such  claim  defend- 
ant paid  ^5,000  for  a  release  thereof,  pursuant  to  this  plaintiff's  advice  to  do 
so;  that  such  transactions  were  conspiracies  between  the  plaintiff  and  Brad- 
burn  to  defraud  the  defendant;  and  that  "the  contract  of  February  2,"  1903 
(in  reference  to  their  respective  shares  in  the  promotion  stock),  was  made  "be- 
tween defendant  and  plaintiff  and  Byrns  for  the  purpose  of*  such  settlement, 
and  "did  not  in  any  way  attempt  to  define  the  rights  and  interests  of  the  par- 
ties signing  said  contract  as  between  themselves." 

The  notice  states,  by  way  of  summary  or  conclusion,  as  follows : 

"Defendant  will  further  show  that,  relying  upon  the  representations  of 
plaintiff  and  believing  from  all  the  aforesaid  conversations  and  representa- 
tions that  plaintiff  could  and  would  sell  forthwith  300,000  shares  of  the  capital 
stock  of  the  Penobscot  Mining  Company  to  be  organized,  he  (defendant)  agreed 
to  pay  plaintiff  the  sum  of  $25,000  for  the  50,000  shares  of  stock  to  which 
plaintiff  would  become  entitled  when  he  (plaintiff)  had  kept  and  performed 
his  aforesaid  promises  and  agreements  but  defendant  will  show  that,  Dy  rea- 
son of  failure  of  plaintiff  to  carry  out  his  agreement  and  promises  with  de- 
fendant as  aforesaid,  the  said  stock  was  and  is  wholly  and  entirely  worthless ; 
that  he  (defendant)  has  been  deceived  and  defrauded  by  the  false  and  fraud- 
ulent representations  of  plaintiff ;  and  that  the  writing  in  plaintiflrs  declara- 
tion mentioned  was  and  is  without  consideration  and  was  obtained  from  de- 
fendant by  fraud  and  deception  on  the  part  of  plaintiff. 

"Defendant  will  further  show  that  none  of  the  properties  has  as  yet  shown 
any  evidence  of  containing  a  valuable  vein  or  veins  of  gold  ore;  that  no  ore 
of  any  considerable  value  has  been  as  yet  taken  therefrom;  that  across  a 
nearby  gulch,  and  about  five  miles  distant  from  said  properties,  is  located  a 
valuable  gold-producing  mine,  in  no  way  connected  with  the  transactions  of 
the  parties  hereto ;  that  whether  the  vein  of  ore  in  that  mine  has  a  continua- 
tion on  this  side  of  said  gulch  is  as  yet  unknown ;  that,  if  ore  in  valuable  and 
paying  quantities  is  not  located  upon  said  properties  in  the  near  future,  they 
will  be  of  no  value  whatever  to  defendant,  and  defendant  will  lose  his  entire 
investment  of  about  $500,000  therein,  made  by  defendant  upon  the  aforesaid 
promises  and  representations  of  plaintiff  and  his  said  associates.'* 

The  proceedings  at  the  trial,  testimony  received,  and  rulings  thereupon,  and 
offers  of  proof  which  were  excluded  by  the  trial  court,  are  stated  in  the  opin- 
ion. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

Norman  H.  Pritchard,  Wm.  P.  McCracken,  Jr.,  and  George  S. 
Steere,  all  of  Chicago,  111.,  for  plaintiff  in  error. 

M.  F.  Gallagher  and  Henry  W.  Wales,  both  of  Chicago,  111.,  for  de- 
fendant in  error. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
verdict  and  judgment  against  Maitland,  the  plaintiff  in  error  and  de- 
fendant below,  award  recovery  upon  his  written  agreement  to  pay 
Traver,  plaintiff  below,  $25,000  on  or  before  four  years  from  its  date. 
Although  the  agreement  is  dated  February  7,  1903,  the  testimony  of 
the  parties  is  conflicting  as  to  the  actual  date  of  making  and  delivery, 
whether  in  February  or  in  December,  1903,  but  this  difference  between 
them  bears  only  on  the  credibility  of  their  respective  versions  of  the 
transaction  as  submitted  to  the  jury  and  settled  by  the  verdict.  The 
agreement  (promissory  note)  recites,  as  the  consideration  thereof,  "the 
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sale,  transfer  and  assignment  to  me  by  Wilber  H.  Traver  of  all  his 
right  and  claim  to  receive  fifty  thousand  shares  of  the  capital  stock  of 
the  Penobscot  Mining  Company  of  South  Dakota,  as  evidenced  by  an 
instrument  of  transfer,  bearing  even  date  herewith,  executed"  by 
Traver ;  and  the  instrument  referred  to,  dated  February  7,  1903,  and 
signed  by  Traver,  was  produced  by  Maitland  at  the  trial  and  appears 
in  evidence.  It  describes  the  50,000  shares  of  stock,  thereby  sold,  as- 
signed, etc.,  as  "coming  to  me  from  the  said  Alexander  Maitland  un- 
der and  by  virtue  of  a  certain  contract  dated  February  2,  1903,  between 
the  said  Maitland  on  the  one  part  and  myself  and  one  Frank  R.  Byrns 
on  the  other  part,"  and  further  states : 

"I  do  hereby  release,  acquit  and  foreyer  hold  free  and  harmless  the  said 
Maitland  from  any  and  all  claims  and  demands  of  whatsoever  kind  and  nature 
arising  out  of  and  by  virtue  of  said  contract." 

Both  of  these  instruments  were  prepared  in  Chicago  by  Maitland's 
attorney,  and  execution  and  delivery  by  Traver  of  the  transfer  and  re- 
lease passing  title  to  all  interests  in  the  premises  which  had  accrued 
or  were  to  accrue  in  favor  of  Traver  are  undisputed  facts ;  and  it  is 
conceded  that  no  payment  has  been  made  by  Maitland  on  his  agree- 
ment. 

[1]  The  contentions  for  reversal  rest  entirely  on  alleged  error  in 
rulings  of  the  trial  court  excluding  testimony  offered  as  matter  of  de- 
fense, under  a  "notice  of  special  defense"  filed  on  behalf  of  the  defend- 
ant. This  notice  is  a  form  of  pleading  certain  defenses,  in  actions 
upon  notes  and  other  instruments  for  payment  of  money  or  property, 
authorized  by  statute  in  Illinois,  as  between  the  original  parties.  Sec- 
tions 9  and  10,  c.  98,  Hurd^s  Rev.  Stat.  1905.  Vide  R.  S.  1845,  p.  385, 
§§  10,  11.  It  is  settled  by  decisions  of  the  Supreme  Court  of  the  state 
that  the  defenses  which  may  thus  be  set  up  are:  (1)  That  the  instru- 
ment was  made  without  any  valuable  consideration ;  (2)  that  the  con- 
sideration has  wholly  failed;  (3)  that  there  has  been  "a  part  failure 
of  the  consideration";  and  (4)  that  "fraud  and  circumvention  have 
been  used  in  obtaining"  the  instrument.  Sims  v.  Klein,  1  111.  (Breese), 
302,  303;   Taft  v.  Myerscough,  197  111.  600,  603,  604,  64  N.  E.  711. 

Thus  the  issue  for  review  is  limited  to  the  inquiry  whether  testimony 
was  expressly  offered  on  behalf  of  the  defendant  and  rejected  by  the 
court,  which  would  tend  to  prove  one  or  more  of  the  above-mentioned 
defenses  embraced  in  the  notice. 

In  reference  to  the  notice  of  special  defense,  we  believe  the  utmost 
import  of  the  various  specifications  of  matters  the  "defendant  will  give 
in  evidence  and  insist  in  his  defense"  may  be  summarized  in  these  prop- 
ositions: (1)  That  the  agreement  in  suit  was  induced  and  obtained 
by  "fraud  and  circumvention"  and  through  "conspiracy"  on  the  part 
of  the  plaintiff  and  his  associates.  (2)  That  the  plaintiff  was  not  en- 
titled to  any  of  the  shares  of  stock  purporting  to  be  transferred  to  the 
defendant,  and  consideration  for  the  agreement  "has  wholly  failed." 
(3)  That  prior  to  such  agreement,  and  early  in  the  year  1902,  the  de- 
fendant had  been  induced  by  fraudulent  representations  and  conspiracy 
on  the  part  of  the  plaintiff  and  his  associates  to  purchase  gold-mining 
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properties  (named)  in  South  Dakota,  had  taken  titles  thereto,  and  in- 
vested upwards  of  $500,000  in  and  about  their  development,  without 
success  or  reimbursement  in  any  manner.  (4)  That  a  purported  cor- 
poration, Penobscot  Mining  Company,  had  been  organized  by  Maitland, 
Traver,  and  one  Byms  (to  take  over  the  mining  properties  when  trans- 
ferred by  Maitland),  with  $500,000  of  capital  stock,  whereof  $300,000 
was  to  be  "treasury  stock,"  which  Traver  represented  and  agreed  would 
be  sold  by  him  to  outside  parties  and  the  proceeds  applied  to  reimburse 
Maitland's  investment,  and  the  remaining  $200,000  to  be  issued  to  the 
incorporators  after  Maitland  had  been  reimbursed,  $100,000  to  Mait- 
land and  $50,000  each  to  Traver  and  Byrns ;  and  that  the  agreement 
of  Traver  to  sell  the  treasury  stock  for  reimbursement  of  Maitland  was 
in  full  force  entirely  unperformed  and  entered  into  the  agreement  in 
suit  and  was  relied  upon  to  give  value  to  the  transfer,  but  remains 
wholly  unperformed,  so  that  the  transfer  is  worthless.  (5)  That  the 
mining  properties  so  purchased  by  the  defendant  have  shown  no  evi- 
dence of  value,  and  whether  they  contain  ore  of  value  "is  as  yet  un- 
known." 

At  the  trial,  the  defendant  Maitland  testified  at  considerable  length, 
detailing  the  circumstances  of  his  purchases  of  the  South  Dakota  gold- 
mining  properties  and  of  his  investments  for  erection  of  a  mill  and 
development  of  the  mines,  tog^ether  with  representations  and  agree- 
ments on  the  part  of  the  plaintiff  and  his  associates  which  had  induced 
him  to  make  such  purchases  and  investments ;  the  court  having  over- 
ruled at  that  stage  the  objections  raised  to  such  testimony. 

[2]  It  expressly  appears  therefrom :  That  all  purchases  were  made 
from  outside  parties  and  his  entire  investments  made  long  prior  to  the 
transaction  in  controversy,  with  titles  preserved  in  him;  that  opera- 
tions had  been  carried  on  throughout  the  year  1902  under  his  control, 
direction,  and  expense ;  that  the  corporation  organized  to  take  over  the 
properties,  with  capital  stock  provided  for  as  described  in  the  notice 
of  defense,  had  proceeded  no  farther  than  to  place  the  stock  in  the 
hands  of  Maitland,  to  hold  until  it  was  disposed  of  as  the  parties  had 
stipulated ;  that  Traver  had  agreed  to  sell  the  treasury  stock  to  outside 
parties  for  proceeds  to  be  applied  for  reimbursements  of  Maitland; 
that  Traver  and  Byrns  stipulated  in  writing  that  Maitland  was  to  be 
reimbursed  for  his  cash  investments  "before  there  is  to  be  any  pay- 
ments in  the  form  of  dividends  or  otherwise,  to  the  promotion  stock 
interests";  that  Maitland  had  become  dissatisfied  with  the  status  of 
affairs,  and  early  in  February,  1903,  on  his  return  with  Traver  from  a 
visit  to  the  mines,  negotiations  occurred  between  them  for  purchase 
by  Maitland  of  Traver's  claim  of  interest  in  the  properties ;  and  that 
such  negotiations  were  continued  in  Chicago  and  resulted  in  the  agree- 
ment in  suit. 

Upon  this  showing  on  the  part  of  the  defendant  of  the  state  of  facts 
under  which  the  agreement  was  concluded,  the  trial  court  became  sat- 
isfied that  the  negotiations  and  transaction  were  separated  from  and 
independent  of  the  prior  transactions  and  investments,  in  time,  pur- 
pose, and  consideration ;  that  the  defense  predicated  thereon  was  in- 
admissible; and,  ruling  in  conformity  with  that  view,  the  above-men- 
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tioned  testimony  was  excluded  from  submission  to  the  jury,  together 
with  various  tenders  of  proof  in  further  support  of  the  defense  so  pred- 
icated. 

The  defendant,  however,  was  permitted  to  testify  and  testified  in 
reference  to  the  circumstances  and  conversations  between  the  parties 
leading  up  to  and  attending  the  execution  of  the  agreement  in  suit, 
including  therein  his  version  of  an  agreement  by  parol  between  them 
that  the  note  was  not  to  be  paid  when  due  unless  Maitland  (the  prom- 
issor)  "had  previously  received  his  money,  or  words  to  that  effect," 
which  version  was  denied  by  the  plaintiff's  testimony ;  and  the  court, 
assuming  that  an  issue  of  fact  arose  in  respect  of  this  alleged  oral  un- 
derstanding, submitted  it  to  the  jury  for  determination,  and  their  ver- 
dict was  adverse  to  such  contention.  Whether  this  testimony  was  ad- 
missible, in  any  view,  to  affect  the  instruments  so  executed  by  both 
parties  may  best  be  considered  under  the  other  branch  of  the  defense. 
Thus  the  contract  terms  for  payment  of  $25,000,  if  not  otherwise  con- 
clusive, are  settled  by  the  verdict;  and  it  is  likewise  settled,  both  by 
evidence  and  verdict,  that  the  entire  consideration  entering  therein  was 
purchase  and  release  of  the  promotion  share  of  Traver  in  the  venture 
(including  his  retirement  from  the  corporation),  which  interest  ap- 
peared, by  written  agreement  between  the  parties,  as  50,000  shares,  or 
one-fourth  of  the  "promotion  stock,'*  to  be  effective  only  when  Mait- 
land had  been  reimbursed  for  his  investments.  Its  value  was  plainly 
understood  by  both  parties  to  be  problematical,  contingent  on  develop- 
ments of  the  mines,  as  referred  to  in  the  notice  of  defense,  and  it  is 
equally  clear  that  the  purchase  and  release  was  treated  and  regarded 
by  both  as  a  valuable  and  sufficient  consideration  for  the  note,  and  that 
the  benefits  thereof  were  so  accepted  and  retained  by  the  defendant  for 
his  purpose  of  reorganizing  a  corporation  to  take  over  the  mines,  as 
disclosed  by  his  testimony. 

In  the  absence  of  evidence,  either  produced  or  expressly  offered, 
tending  to  prove  that  execution  of  their  agreement  was  obtained  by 
"fraud  and  circumvention"  on  the  part  of  the  plaintiff  (as  the  notice 
of  defense  repeatedly  states  the  "defendant  will  give  in  evidence  and 
insist  in  his  defense"),  we  are  of  opinion  that  the  testimony  and  offers 
of  testimony  in  support  of  the  averments  of  fraudulent  representations 
and  conduct  in  the  transactions  of  the  previous  year  were  rightly  ex- 
cluded by  the  trial  court.  The  bill  of  exceptions  shows  neither  testi- 
mony nor  offers  of  testimony  tending  to  support  the  charge  of  fraud 
entering  into  the  agreement ;  and  it  is  conceded  in  the  brief,  submitted 
on  behalf  of  the  defendant  (plaintiff  in  error),  that  such  defense  failed 
for  want  of  proof.  Nevertheless,  it  is  contended  that  the  testimony  so 
excluded  was  admissible  as  tending  to  support  the  remaining  defense 
set  up  under  the  statute,  namely,  that  the  consideration  for  the  agree- 
ment "has  wholly  failed."  The  theory  upon  which  this  contention  is 
urged  by  counsel  is  stated  in  their  argument  in  two  propositions,  in 
substance  as  follows:  (1)  That  the  prior  representations  of  Traver, 
both  of  'his  ability  to  sell  stock"  and  of  purchasers  "he  had  secured" 
to  take  stock,  "had  a  direct  bearing  on  the  value  of  Traver's  right  to 
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promotion  stock,  which  he  was  to  receive  only  after  he  had  sold  the 
so-called  treasury  stock/'  and  the  fraud  as  to  the  value  of  the  stock 
"constitutes  failure  of  consideration."  (2)  That  the  note  in  suit  "was 
one  step  only  in  a  conspiracy  entered  into  *  *  *  to  defraud  Mait- 
land  through  this  mining  scheme,"  and  the  representations  which  in- 
duced his  prior  investments  in  the  properties,  as  the  earlier  "steps  taken 
in  pursuance  of  this  design  are  admissible  as  being  part  of  the  same 
i^eneral  transaction."  If  neither  of  these  claims  is  tenable,  it  is  obvious 
that  error  is  not  well  assigned,  and  we  are  of  opinion  that  both  are 
not  only  fallacious  and  beside  the  issue  presented  by  the  suit,  but  that 
both  are  inconsistent  with  the  conceded  facts,  and  the  second  proposi- 
tion is  not  within  any  tender  of  proof  at  the  trial. 

The  testimony  of  the  defendant  had  established  (as  before  stated) 
that  the  representations  referred  to  were  made  and  the  object  consum- 
mated by  the  investments  of  Maitland  in  the  mining  properties,  to- 
gether with  the  provision  for  the  promotion  shares  of  Traver  and 
Byrns  in  the  corporation  upon  conditions  stated,  all  apart  from  and 
long  prior  to  the  negotiations  which  resulted  in  the  present  contract 
for  release  of  Traver's  interest  and  participation  in  the  venture.  With 
this  last  transaction  between  these  parties  so  separated  from  the  al- 
leged representations,  both  in  character  and  event,  its  independence 
therefrom  was  in  effect  conceded  by  counsel  for  the  defendant  at  the 
trial,  in  answer  to  an  inquiry  by  the  court,  namely,  that  it  was  not 
claimed  to  have  been  within  the  contemplation  of  either  party  when 
the  representations  were  made  and  acted  upon.  So,  whatever  may 
have  been  the  bearing  and  force  of  these  representations  in  the  original 
transactions,  as  stated  in  the  notice,  we  believe  them  to  be  irrelevant 
and  without  force  for  defense  against  the  new  contract,  differing  en- 
tirely in  purpose  and  effect  from  the  prior  transactions,  described  in 
the  notice  as  intended,  induced,  and  accomplished  through  such  rep- 
resentations. 

Recurring  to  the  notice  of  defense,  its  charges  of  fraud  and  con- 
spiracy rest  wholly  on  the  representations  there  specified  as  inducing 
his  investments  in  the  property,  and  no  doubt  is  entertainable  that 
most  of  such  representations  are  mere  expressions  of  opinion  and 
promises  which  do  not  amount  to  actionable  fraud  under  the  aver- 
ments. For  the  purposes  of  this  inquiry,  however,  we  lay  aside  the 
question  whether  any  of  the  representations  stated  support  these 
charges,  and  proceed  on  the  assumption  that  one  or  more  thereof  may 
be  sufficient  to  that  end,  in  reference  alone  to  the  original  transactions. 
The  testimony  and  offers  of  testimony  which  were  excluded,  with  the 
possible  exception  of  two  offers  to  be  separately  considered,  are  pred- 
icated alone  on  the  charges  of  fraud  in  the  prior  transactions,  and  we 
believe  such  rejection  was  required  pursuant  to  the  elementary  rule 
of  evidence  against  the  reception  of  irrelevant  matter  to  defeat  or 
affect  the  independent  contract.  It  is  undoubted,  of  course,  that  com- 
petent evidence  would  be  admissible  to  prove  that  any  of  these  prior 
representations  entered  into  and  became  part  of  the  consideration  for 
this  contract  by  express  agreement  of  the  parties,  thus  making  it  a 
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new  representation  or  promise  for  the  new  purpose,  but  the  original 
representations  have  no  force  in  that  direction,  as  we  understand  to  be 
the  contention  in  each  of  the  above  propositions. 

The  last-mentioned  view,  that  the  prior  representation  must  be  re- 
newed to  become  effective  for  the  new  purpose,  appears  to  have  re- 
ceived some  measure  of  recognition  in  framing  the  defense,  in  the  at- 
tempt to  prove  the  agreement  by  parol,  that  payment  of  the  note  was 
conditioned  upon  the  performance  by  Traver  of  his  pre-existing  prom- 
ise to  sell  the  treasury  stock  for  reimbursement  of  Maitland's  invest- 
ment. While  that  version  of  the  transaction  was  submitted  to  the  jury 
and  settled  adversely,  it  is  contended  that  the  defendant  became  enti- 
tled, through  such  testimony,  to  submission  as  well  of  the  prior  rep- 
resentations and  agreement  referred  to,  so  that  error  was  committed 
in  its  exclusion.  We  believe  it  to  be  sufficient  to  remark,  in  answer  to 
this  proposition,  that  the  consideration  for  the  note  was  distinctly 
stated  in  writing,  in  both  instruments,  and,  no  "fraud  or  circumven- 
tion" entering  into  the  execution  (as  conceded),  extrinsic  testimony  to 
change  their  terms  or  effect  was  inadmissible,  under  any  theory  of  the 
issues. 

The  record  shows  two  offers  of  proof,  above  referred  to  as  possible 
exceptions  from  the  theory  of  the  other  offers,  which  were  so  urgently 
pressed  at  the  trial  that  we  have  reserved  them  for  special  mention, 
although  not  impressed  with  either  tender  as  presenting  a  meritorious 
question:  (1)  One  of  these  offers  was  "to  show  that  said  mining  prop- 
erties have  never  paid,  and  have  been  shut  down  for  upwards  of  five 
years,  and  are  without  value  as  mining  properties  or  for  any  other 
purpose."  On  objection  interposed  that  this  was  "a  variance  from  the 
notice  of  defense,"  an  amendment  of  the  notice  was  allowed  to  con- 
form thereto,  but  the  offer  was  nevertheless  rightly  overruled  as  ir- 
relevant. Laying  aside  its  obvious  inconsistency  with  the  prior 
averments  and  testimony,  it  was  both  conceded  and  settled  by  the  un- 
disputed evidence  that  both  parties  entered  into  the  contract  in  suit, 
equally  well  informed  as  to  developments  of  ore  in  the  mines,  and 
that  their  producing  value  was  "entirely  problematical,"  and  without 
concealment  or  fraud  entering  into  such  contract,  so  that  liability  for 
performance  could  not  be  affected  by  the  proposed  proof  of  their  pres- 
ent value  or  want  of  value.  (2)  The  other  offer  was  thus  stated: 
"To  prove  and  show  that  at  the  time  of  the  execution"  of  the  instru- 
ments "the  plaintiff  owned  no  stock  in  the  Penobscot  Mining  Com- 
pany," had  "no  right  to  the  stock,"  and  the  note  given  therefor  "was 
entirely  without  consideration."  For  support  of  this  offer,  however, 
counsel  relies  upon  the  prior  agreement  between  the  parties  postponing 
title  to  the  stock  until  the  treasury  stock  had  been  sold  for  reimburse- 
ment of  Maitland,  so  that  the  foregoing  ruling  against  its  admissibility 
is  applicable  alike  to  this  offer.  As  the  entire  interest  of  Traver  in  the 
undertaking  was  obtained  in  conformity  with  the  mutual  purpose  of 
the  bargain,  with  full  understanding  of  its  character,  and  no  fraud, 
concealment,  or  mistake  entered  into  the  contract,  under  well-recog- 
nized general  principles  any  failure  of  ultimate  benefit  or  title  through 
the  purchase  does  not  constitute  failure  of  consideration  to  relieve  from 
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liability  upon  the  contract,  and  such  is  the  settled  rule  as  well  in 
Illinois.  Keraey  v.  Gardner,  27  111.  162,  168 ;  Cobb  v.  Heron,  180  lU. 
49,  54,  54  N.  E.  189.  This  principle  is  aptly  stated  by  Chief  Justice 
Mitchell,  in  Ingalls  v.  Miller,  121  Ind.  188,  22  N.  E.  995: 

**That  one  who,  with  aU  the  facts  before  him,  and  without  fraud,  oppres- 
sion, or  imposition,  decides  his  own  case  against  himself  cannot  afterwards 
appeal  to  the  courts  to  reverse  his  own  decision." 

We  are  of  opinion,  therefore,  that  error  is  not  well  assigned  for  re- 
versal, and  the  judgment  of  the  district  court  is  affirmed. 


(211  Fed.  440) 

WASHINGTON  &  CANONSBURG  RY.  CO.  ▼.  MURRAY. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  23,  1914.) 

No.  1773. 

L  Appeal  and  Ebbob  (J  1008*) — Review— AcnoN  Tbied  to  Coubt—Findings 
OF  Pact. 

Where  an  action  In  a  federal  court  is  tried  by  the  judge,  his  findings  of 
fact  are  concluslTe  in  the  appellate  court  unless  there  is  no  evidence  to 
support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  3955- 
3960,  3902-3909;  Dec.  Dig.  {  1008.*] 

2.  Bills  and  Notes  (|  497*) — Rights  of  Indobseb — Bona  Fide  Pubchasbb. 

A  purchaser  of  a  negotiable  note  for  value  before  maturity  is  entitled  to 
recover  thereon,  unless  it  is  shown  that  in  the  transaction  by  which  it 
was  obtained  he  had  knowledge  of  facts  which  would  render  it  invalid, 
or  was  chargeable  with  bad  faith,  and  the  burden  of  proving  such  defense 
rests  on  the  defendant 

[Ed.  Note.—For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  1448, 
1675-1681,  1683-1687;    Dec.  Dig.  {  497.*] 

3.  Bills  and  Notes  (|  367*) — Rights  of  Indobsee — Bona  Fide  Pubchaseb. 

A  bank  which  purchased  before  maturity  a  note  of  a  corporation  pay- 
able to  itself,  executed  and  indorsed  by  its  treasurer,  held  entitled  to  re- 
cover thereon,  although  a  by-law  of  the  corporation  required  all  notes  to 
be  signed  by  both  the  president  and  treasurer,  where  such  by-law  was  not 
known  to  the  bank,  and  was  never  observed ;  the  corporation  having  paid 
many  notes  signed  by  the  treasurer  alone  without  objection,  and  one  of 
such  notes  having  been  previously  purchased  by  the  bank  and  indorsed  by 
the  president  and  vice  president,  who  were  also  the  principal  stockholders 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  947,  918; 
Dec  Dig.  I  367.'»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  James  S.  Young,  Judge. 

Action  at  law  by  Charles  C.  Murray,  receiver  of  the  Cosmopolitan 
National  Bank  of  Pittsburgh,  against  the  Washington  &  Canonsburg 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

*For  other  cases  see  same  topic  &  S  nuicbbb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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The  following  is  the  opinion  of  the  trial  court : 

This  is  an  action  by  the  receiver  of  the  Cosmopolitan  National  Bank  against 
the  Washington  &  Canonsburg  Railway  Company,  upon  a  promissory  note 
made  by  the  defendant  for  the  sum  of  $25,000  and  is  to  recover  the  balance  of 
^9,232.84,  with  interest  thereon  from  March  15,  1909.  A  stipulation  was  filed, 
signed  by  counsel  for  both  parties,  wai\^ng  a  trial  by  jury,  and  the  evidence 
was  taken  before  the  court. 

From  the  evidence  in  this  case  we  find  the  following  facts : 

First.  That  Francis  J.  Torrance  and  Arthur  Kennedy  were  the  promoters  of 
the  Washington  &  Canonsburg  Railway  Company,  a  street  railway  corporation 
incorporated  under  the  laws  of  the  commonwealth  of  Pennsylvania,  with  the 
powers  conferred  upon  street  railway  companies  by  the  laws  of  the  said  com- 
monwealth, and  during  the  whole  period  of  its  existence,  from  the  year  1901 
to  January,  1906,  owned  all  of  its  capital  stock,  excepting  that  at  some  time 
duriLg  that  period  100  shares  of  the  capital  stock  were  transferred  by  Ar- 
thur Kennedy  to  W.  L.  Merwin.  During  the  period  from  1901  to  January, 
1906,  said  Torrance  was  president;  and  said  Kennedy  was  vice  president  of 
said  company,  and  Torrance,  Kennedy,  and  W.  C.  Hagan  were  directors 
thereof,  and  there  was  one  other  director  who  was  an  employ^  of  the  com- 
pany, but  not  a  stockholder.  W.  C.  Hagan  was  secretary  and  treasurer  of 
the  company  from  the  time  of  its  organization  until  January,  1906. 

Second.  There  are  no  minutes  of  meetings  of  the  directors  or  stockholders 
of  the  Washington  &  Canonsburg  Railway  Company  recorded  In  its  minute 
book  as  being  held  between  June  4,  1902,  and  January  8,  1906.  It  seems  proba- 
ble that  the  stockholders  and  directors  held  meetings,  but  such  meetings  as 
w^ere  held  were  informal.  The  financial  management  of  the  company  was 
largely  in  the  hands  of  Kennedy  and  Hagan. 

Third.  That  at  the  time  of  the  transactions  In  this  case  the  by-laws  of  the 
plaintiff  company  provided  that  '*no  notes  or  drafts  of  the  company  shall  be 
uiade  or  checks  drawn  except  by  the  president  and  treasurer  Jointly,  and  only 
when  authorized  by  the  board  of  directors,"  and  this  by-law  was  never  com- 
piled with,  although  promissory  notes  signed  by  the  company  to  the  number 
of  probably  more  than  400  were  executed  from  time  to  time,  between  1901 
and  1906,  and  W.  C.  Hagan,  as  treasurer  of  the  company,  executed  practically 
all  of  these  notes.  About  227  of  such  notes,  executed  on  behalf  of  the  com- 
pany In  its  name  by  W.  C.  Hagan,  were  produced  at  the  trial  by  said  Hagan 
and  offered  in  evidence,  the  majority  of  these  notes  were  indorsed  by  Tor- 
rance and  Kennedy.  It  appears  that  54  of  these  notes  were  made  in  1903, 
43  of  them  were  made  between  January  and  April,  1904,  70  of  them  were  made 
between  April  6,  1904,  and  December  30,  1904 ;  and  60  of  them  were  made  in 
1905,  and  all  of  these  notes  appear  to  have  been  paid  or  renewed  by  the  Wash- 
ington &  Canonsburg  Railway  Company.  No  director,  officer,  or  stockholder  of 
the  company  ever  objected  to  the  exercise  of  authority  by  Hagan,  as  treasurer, 
to  execute  and  issue  notes  on  behalf  of  this  company,  and  it  Is  evident  that 
the  officers,  directors,  and  principal  stockholders  must  have  had  knowledge  of 
the  exercise  of  such  authority  by  Hagan  as  treasurer. 

Fourth.  About  May  2,  1903,  notes  made  by  the  following  makers  and  reg- 
ularly indorsed  generally  and  thereby  made  payable  to  bearer  were  brought 
to  the  Cosmopolitan  National  Bank  by  W.  C.  Hagan  for  discount,  viz. : 

Note  of  W.  C.  Hagan  (Exhibit  8— C)  for  $20,000. 

Note  of  F.  R.  Nichols  (Exhibit  8— D)  for  $20,000. 

Note  of  Arden  Land  Company  (Exhibit  8 — E)  for  $20,000. 

Note  of  Francis  J.  McManus  (Exhibit  8— F)  for  $15,000. 

Note  of  Francis  J.  Torrance  (Exhibit  8— G)  for  $20,000. 

Note  of  East  Washington  Street  Railway  Company  (Exhibit  8— H)  for  $20,000 

Sote  of  T.  Lee  Clark  (Exhibit  8—1)  for  $20,000. 

Note  of  Pennsylvania  Development  Company  (Exhibit  8 — J)  for  $20,000. 

Note  of  Washington  &  Canonsburg  Railway  Company  (Exhibit  No.  8)  for 
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Of  these  notes  Exhibit  No.  8,  made  by  the  Washington  &  Canonsburg  Rail- 
way Company  for  $10,000,  was  signed  by  ** Washington  &  Canonsburg  Railway 
Co.,  by  W.  C.  Hagan,  Secty.  &  Treas.,'*  to  the  order  of  "Ourselves,"  and  in- 
dorsed ^'Washington  &  Canonsburg  Railway  Co.,  by  W.  C.  Hagan,  Secty.  & 
Treas.,"  and  had  thereon  no  other  indorsement  and  was  made  for  the  accom- 
modation of  the  Pennsylvania  Development  Company.  These  notes  were  made 
payable  to  the  order  of  the  makers  thereof,  respectively,  on  demand,  and  were 
duly  indorsed  by  the  makers  without  restriction,  and  some  of  the  notes  were 
also  indorsed  by  Torrance,  Kennedy,  and  Andrews,  as  will  appear  by  refer- 
ence thereto.  These  notes  were  then  discounted  by  the  Cosmopolitan  National 
Bank  prior  to  maturity,  and  the  proceeds  thereof  were  credited  to  an  account 
then  opened  on  the  books  of  the  bank  under  the  name  of  **W.  C.  Hagan,  Treas.,'' 
and  thereafter  other  deposits  were  made,  from  time  to  time,  In  said  account, 
and  the  proceeds  of  said  notes  were  checked  out,  from  time  to  time,  by  checks 
signed  by  W.  C.  Hagan,  treasurer.  At  the  time  said  notes  were  discounted, 
the  cashier  of  the  Cosmopolitan  National  Bank  knew  that  Hagan  was  treas- 
urer of  the  Washington  &  Canonsburg  Railway  Company. 

Fifth.  T.  Lee  Clark  was  treasurer  of  the  Pennsylvania  Development  Com- 
pany during  the  period  covered  by  the  transactions  involved  in  this  case.  W. 
C.  Hagan  was  treasurer  of  some  other  corporations  besides  the  Washington 
&  Canonsburg  Railway  Company.  When  the  loans  were  made  by  the  Cos- 
mopolitan National  Bank  on  May  2,  1903,  referred  to  in  the  fourth  finding, 
supra,  and  the  proceeds  were  credited  to  the  account  of  W.  C.  Hagan,  treas- 
urer, the  Cosmopolitan  National  Bank  had  no  knowledge  or  notice  of  any 
facts  showing  that  the  proceeds  of  the  note  of  the  Washington  &  Canonsburg 
Railway  Company,  which  were  credited  to  the  account  of  W.  C.  Hagan,  treas- 
urer, were  being  misappropriated,  in  any  manner,  by  Hagan,  who  was  treas- 
urer of  said  company. 

Sixth.  On  or  abont  August  1,  1905,  the  Cosmopolitan  National  Bank  de- 
manded that  the  notes  aggregating  $165,000,  which  had  been  discounted  on 
May  2,  1903,  should  be  paid,  renewed,  or  better  secured.  Thereupon  T.  Lee 
Clark,  who  was  known  to  the  Cosmopolitan  National  Bank  to  be  an  officer  of 
and  interested  in  the  Pennsylvania  Development  Company,  procured  W.  C. 
Hagan,  of  the  Washington  &  Canonsburg  Railway  Company  to  make  and  in- 
dorse a  note  for  $25,000  of  the  Washington  &  Canonsburg  Railway  Company, 
in  suit.  Exhibit  No.  6,  all  of  the  handwriting  on  said  note.  Including  the  de- 
scription of  the  collateral  therein,  being  in  the  handwriting  of  the  said  W. 
C.  Hagan,  who  then  delivered  said  note  to  said  T.  Lee  Clark  as  treasurer  of 
the  Pennsylvania  Development  Company,  and  the  latter  then  took  said  note 
and  other  notes,  viz.,  note  of  F.  J.  Torrance  for  $50,000 ;  note  of  T.  Lee  Clark 
for  $50,000,  and  note  of  Pennsylvania  Development  Company  for  $40,000  (all 
of  which  were  regular  on  their  face,  and  duly  indorsed  in  blank  without  re- 
striction) to  the  Cosmopolitan  National  Bank,  and  tendered  the  same  in  pay- 
ment of  the  notes  aggregating  $165,000,  referred  to  in  the  fourth  finding,  supra, 
which  had  been  discounted  by  the  said  bank  on  May  2,  1903.  and  D.  J.  Rich- 
ardson, acting  on  behalf  of  said  bank  as  its  cashier,  accepted  said  notes  In 
payment  of  the  other  notes  above  mentioned  of  like  amount,  and  surrendered 
to  said  T.  Lee  Clark  the  notes  so  paid.  The  note  of  the  Washington  &  Canons- 
burg Railway  Company  for  $25,000,  dated  August  1,  ltK)5,  being  Exhibit  No. 
6,  and  being  the  note  sued  on,  was  signed,  ^'Washington  &  Caiionsburg  Rail- 
way Co.,  by  W.  C.  Hagan,  Treas.,"  to  the  order  of  "Ourselves**  and  indorsed, 
-Washington  &  Canonsburg  Railway  Co.,  by  W.  C.  Hagan,  Treas.,"  and  was 
made  for  the  accommodation  of  the  Pennsylvania  Development  Company. 
That  when  Clark  took  the  note  In  suit.  Exhibit  No.  6,  to  the  bank,  it  recited 
certain  collateral,  but  no  collateral  in  fact  accompanied  it,  and  that  at  the 
time  the  exchange  of  notes  was  made  at  the  bank,  Clark  and  the  cashier  of 
the  bank  took  18  Columbia  Plate  Glass  bonds,  10  Sante  F^  Central  Railway 
bonds,  and  7  Philadelphia  M.  &  M.  Co.  bonds,  which  were  then  pledged  on  the 
McManus  note,  and  attached  them  to  Exhibit  No.  6,  the  note  in  suit. 

Seventh.  That  at  the  time  said  exchange  or  substitution  was  made,  the 
plaintiff  made  and  entered  in  its  individual  ledger,  crediting  the  proceeds  of 
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the  note,  Exhibit  No.  6,  to  the  Washington  &  Canonsburg  Railway  Company, 
and  at  the  same  time  entered  a  charge  on  said  Individual  ledger  account  as  If 
the  proceeds  of  the  same  had  been  paid  out,  while  in  fact  no  money  whatever 
pajssed,  but  the  transaction  was  merely  a  substitution  of  the  four  notes  in 
lieu  of  the  ten  theretofore  held. 

Eighth.  That  at  the  time  T.  Lee  Clark  made  this  exchange  of  paper  there 
was.  in  the  plaintiff  banlj,  the  note  of  the  Washington  &  Canonsburg  Railway 
Company,  Exhibit  No.  8,  and  that  said  note,  together  with  the  nine  other 
notes  above  mentioned,  had  been  discounted  by  the  banlc  and  the  proceeds  of 
all  of  them  placed  to  the  credit  of  W.  C.  Hagan,  treasurer. 

Ninth.  That  at  the  time  the  proceeds  of  said  note  were  credited  to  the  ac- 
count of  W.  C.  Hagan,  treasurer,  said  W.  C.  Hagan  was  known  to  be  treasurer 
of  seven  or  eight  companies,  including  the  Washington  &  Canonsburg  Railway 
Company,  the  Pennsylvania  Development  Company,  and  the  Arden  Land  Com- 
pany. 

Tenth.  That  after  the  receipt  by  the  plaintiff  of  the  note.  Exhibit  No.  6, 
plaintiff  bank  rendered  bills  for  interest  every  30  days  until  the  day  it  closed 
its  doors  in  September,  1908,  rendering  the  same  first  to  the  Pennsylvania  De- 
velopment Company  and  afterwards  to  F.  J.  Torrance.  That  the  plaintiff 
bank  never  rendered  a  bill  for  interest  to  the  Washington  &  Canonsburg  Rail- 
way Company,  and  no  interest  was  ever  paid  by  that  company. 

Eleventh.  That  with  the  exception  of  the  notes,  Exhibit  No.  8  and  Exhibit 
No.  6,  the  Cosmopolitan  National  Bank  had  never  discounted  any  paper  for 
the  Washington  &  Canonsburg  Railway  Comt)any. 

Twelfth.  At  the  time  the  notes  aggregating  $165,000  acquired  by  the  Cos- 
mopolitan National  Bank,  the  latter  received  from  said  T.  Lee  Clark  a  sep- 
arate document,  ExMbit  No.  7,. of  which  the  following  is  a  copy: 

"Pittsburgh,  Pa.,  August  1,  1905. 
**Wherea8  the  Cosmopolitan  National  Bank  of  Pittsburgh,  Pennsylvania,  has 
this  day  discounted  the  following  collateral  notes: 

Francis  J.  Torrance,  $50,000 

Pennsylvania  Development  Co.,  40,000 

Washington  &  Canonsburg  Ry.  Co^  25,000 

T.  Lee  Clark  50,000 

Contractor  &  Rys.  Supply  Co.  35,000 

East  Brady  Gas  Co.  40,000 

**And  whereas  the  said  Cosmopolitan  National  Bank  has  discounted  two 
notes  of  W.  S.  Strickler,  amounting  to  $15,000  jointly : 

"Now,  therefore,  for  value  received  we  Jointly  and  severally  guarantee  the 
payment  of  said  notes  and  interest  when  due,  at  tlie  times  specified  and  ac- 
cording to  the  terms  and  conditions  thereof. 
^'Witness  our  hands  and  seals  this  1st  day  of  August,  A.  D.  1905. 

"Francis  J.  Torrance.     [Seal.] 
"T.  Lee  Clark.  [Seal.] 

"Arthur  Kennedy.  [Seal.] 

"W.  H.  Andrews.  [Seal.] 

"W.  C.  Hagan,  Witness  to  the  Four  Signatures." 

Thirteenth.  The  cashier  of  the  Cosmopolitan  National  Bank  knew  that  the 
Washington  &  Canonsburg  Railway  Company  had  built  or  acquired  and  owned 
or  operated  a  street  railway,  and  that  it  had  the  power  to  make,  issue,  and  ne- 
gotiate notes  in  the  regular  course  of  its  business,  for  its  use  and  benefit,  and 
also  knew  or  understood  that  the  Pennsylvania  Development  Company  was 
in  the  business  of  constructing  railroads,  and  that  at  the  time  said  bank  ac- 
quired the  nbte  of  the  Washington  &  Canonsburg  Railway  Company  (Exhibit 
No.  6)  it  had  no  actual  knowledge  or  notice  that  said  note  had  been  issued 
for  an  illegal  and  unauthorized  purpose  by  said  W.  C.  Hagan,  treasurer, 
or  that  it  had  been  made  and  issued  by  him  for  the  accommodation  of  the 
Pennsylvania  Development  Company  or  of  T.  Lee  Clark,  or  any  of  the  per- 
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SODS  whose  indebtedness  to  said  bank  was  paid  by  T.  Lee  Clark  in  negotiating 
said  note  to  said  bank. 

Fourteenth.  The  amount  due  on  the  note  in  suit  is  shown  by  the  following 
statement,  viz.: 

Amount  of  note $25,000  00 

Int.  from  July  1,  1908,  to  March  15,  1909 1,0C2  50 

^6,062  50 

Less  credit  of  proceeds  of  two  bonds  of  Columbia 

Plate  Glass  Company  sold  March  15,  1909 $  1,889  66 

Also  16  of  said  bonds  sold  March  22,  1909 14,400  00 

Also  interest  coupons  collected  from  said  bonds..         540  00 

16,829  66 

Balance $  9,232  84 

On  which  balance,  interest  is  due  from  March  15,  1909,  to  date  of  Judgment. 

We  conclude  as  matter  of  law : 

First.  The  evidence  in  this  case  does  not  prove  that  the  said  bank  had  any 
actual  knowledge  or  notice  of  any  infirmity  in  said  note  or  defect  in  the  title 
of  T.  Lee  Clark,  who  was  negotiating  the  same,  or  knowledge  of  such  facts 
as  made  the  act  of  said  bank  in  taking  the  said  instrument  amount  to  bad 
faith. 

Second.  Plaintiff  is  entitled  to  judgment  for  the  sum  of  $9,232.84,  with  in- 
terest from  March  15,  1909. 

Discussion. 

The  evidence  in  this  case  shows  conclusively  that  Francis  J.  Torrance  and 
Arthur  Kennedy  were  the  promoters  of  the  Washington  &  Canonsburg  Rail- 
way Company,  and  that  they  owned  all  the  stock  of  that  company,  except  pos- 
sibly 100  shares,  and  that  they  were  promoters  with  T.  Lee  Clark  and  others, 
and  large  stockholders  of  the  Arden  Land  Company,  Pennsylvania  Develop- 
ment Company,  and  other  corporations,  and  these  corporations  were  financed 
together  by  Torrance,  Kennedy,  Clark,  and  other  officers  and  directors  of  other 
companies  by  the  making  of  notes,  procuring  them  to  be  discounted,  and  the 
proceeds  thereof  placed  to  the  credit  of  W.  C.  Hagan^  treasurer,  and  by  him 
used,  from  time  to  time  in  the  business  of  the  different  companies,  the  pro- 
ceeds of  the  respective  notes  never  being  credited  to  the  company  making  them, 
but  put  into  a  general  fund  known  as  W.  C.  Hagan,  treasurer.  Thus  these 
companies  were  illegally  managed  together,  and  it  is  impossible  to  determine 
to  what  extent  they  accommodated  each  other,  or  how  far  the  notes  made  by 
them  were  ultra  vires  as  to  the  particular  corporations.  It  was  impossible  in 
any  particular  case  to  say  that  the  note  was  primarily  an  accommodation  note, 
or  whether  it  was  to  pay  a  note  given  for  its  accommodation,  or  how  much  of 
the  proceeds  indirectly  came  to  it.  No  one  could,  by  an  inspection  of  the 
note,  or  even  by  inquiry,  ascertain  whether  a  given  note  was  an  accommoda- 
tion note,  and  it  would  have  required  a  careful,  extended,  and  expert  exam- 
ination of  the  books  of  these  different  companies,  of  the  officers  and  directors 
thereof,  and  of  their  private  books  to  determine  that  fact,  so  generally  and 
persistently  were  the  affairs  of  the  companies  and  these  individuals  com- 
mingled and  confused  with  each  other. 

As  to  the  two  notes  in  question.  Exhibit  6  and  Exhibit  8,  we  have  found 
that  they  were  accommodation  notes  because  W.  C.  Hagan,  the  officer  who 
made  them  for  the  railway  company,  has  so  testified,  but  we  doubt  if  outside 
of  this  evidence  it  could  be  shown,  because  of  the  manner  of  doing  business^ 
as  we  have  above  stated,  that  the  Washington  ^  Canonsburg  Railway  Com- 
pany did  not  receive  a  consideration  for  them,  either  in  money  or  other  notes. 
This  much  as  to  the  manner  of  doing  business  by  this  and  its  confederate 
companies.  It  shows  a  state  of  facts  that,  if  inquired  into  by  one  about  to 
discount  any  one  of  these  notes,  would  not  have  resulted  in  any  definite  in- 
formation as  to  whether  or  not  the  notes  were  accommodation  notes.  It  most 
Ic  conceded  in  this  case  that  the  by-laws  of  the  Washington  &  Canonsburg 
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Railway  Company  provided  that  no  notes  or  contracts  of  the  company  shall 
be  made  or  checks  drawn,  except  by  the  president  and  treasurer  jointly,  and 
only  when  authorized  by  the  board  of  directors,  and  that  the  note  in  suit  was 
made  by  the  treasurer  alone,  and  if  there  was  nothing  more,  the  note  would 
not  be  binding  upon  the  company.  But  there  is  a  notable  exception  to  this 
rule,  and  that  is,  that  authority  may  be  conferred  upon  an  officer  to  make  a 
note  by  a  continued  practice  in  Tiolation  of  the  by-law :  First  National  Bank 
V.  Hotel  Co.,  226  Pa.  292,  75  Atl.  412;  Case  v.  Bank,  100  U.  S.  446,  25  L. 
Ed.  C05.  Between  300  and  400  notes  were  signed  by  Ilagan  as  treasurer,  be- 
ginning with  the  organization  of  the  corporation  in  1901,  and  continuing  un- 
til January,  1906,  when  the  entire  stock  of  the  railway  company  passed  into 
other  hands,  and  not  only  this,  but  the  two  persons,  Torrance,  the  president, 
and  Kennedy,  the  vice  president,  who  owned  all  the  stock  except  100  shares, 
and  were  directors,  indorsed,  or  guaranteed,  or  became  surety  upon,  almost  all 
of  these  notes  thus  signed  by  the  treasurer,  so  that  not  only  was  there  the  con- 
tinued practice  of  the  treasurer  in  signing  the  notes,  but  there  was  the  con- 
sent and  the  approval  of  the  other  officers,  directors,  and  stockholders. 
Clearly,  then,  It  is  established  that  these  notes  do  bind  the  corporation,  unless 
the  cashier  of  the  Cosmopolitan  National  Bank  had  actual  knowledge  or  no- 
tice that  the  note  was  for  the  accommodation  of  another,  or  knowledge  of 
such  facts  that  his  action  In  taking  the  Instrument  amounted  to  bad  faith. 
The  negotiable  instrument  act  of  the  commonwealth  of  Pennsylvania  of  the 
16th  of  May,  1901,  provides  in  section  56  that:  "To  constitute  notice  of  an 
infirmity  in  the  Instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  It  Is  negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action"  in  taking  the 
instrument  amounted  to  bad  faith."  P.  L.  1901,  p.  202.  This  act,  as  we  un- 
derstand it,  was  merely  declaratory  of  what  the  law  was,  as  decided  by  the 
federal  courts,  and  by  many  of  the  courts  of  the  states.  Collins  v.  Gilbert, 
94  U.  S.  753,  24  L.  Ed.  170. 

In  Hotchklss  v.  National  Bank,  21  Wall.  354,  359  (22  L.  Ed.  645)  Mr.  Jus- 
tice Field,  in  delivering  the  opinion  of  the  court,  said:  "The  law  is  well  set- 
tled that  a  party  who  takes  negotiable  paper  before  due  for  a  valuable  con- 
sideration, without  knowl^ge  of  any  defect  of  title,  in  good  faith,  can  hold 
it  against  all  the  world.  A  suspicion  that  there  Is  a  defect  of  title  in  the 
holder,  or  a  knowledge  of  circumstances  that  might  excite  such  suspicion  in 
the  mind  of  a  cautious  person,  or  even  gross  negligence  at  the  time,  will  not 
defeat  the  title  of  the  purchaser.  That  result  can  be  produced  only  by  bad 
faith,  which  implies  guilty  knowledge  or  willful  Ignorance,  and  the  burden  of 
proof  lies  on  the  assailant  of  the  title.  It  was  so  expressly  held  by  this  court 
in  Murray  v.  Lardner  [2  Wall.  110,  17  L.  Ed.  857],  where  Mr.  Justice  Swayne 
examined  the  leading  authorities  on  the  subject,  and  gave  the  conclusion  we 
have  stated." 

In  Murray  v.  Lardner,  2  Wall.  110,  121,  17  L.  Ed.  857,  Mr.  Justice  Swayne, 
In  delivering  the  opinion  of  the  court,  said:  "The  possession  of  such  paper 
carries  the  title  with  it  to  the  holder.  *The  possession  and  title  are  one  and 
inseparable.'  The  party  who  takes  it  before  due  for  a  valuable  consideration, 
without  knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a 
title  valid  against  all  the  world.  Suspicion- of  defect  of  title  or  the  knowl- 
edge of  circumstances  which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker,  at  the  time  of  the 
transfer,  will  not  defeat  hlfe  title.  That  result  can  be  produced  only  by  bad 
faith  on  his  part.  The  burden  of  proof  lies  on  the  person  who  assails  the 
right  claimed  by  the  party  in  possession.  Such  is  the  settled  law  of  this  court, 
and  we  feel  no  disposition  to  depart  from  It  The  rule  may  perhaps  be  said 
to  resolve  Itself  Into  a  question  of  honesty  or  dishonesty,  for  guilty  knowl- 
edge and  willful  Ignorance  alike  involve  the  result  of  bad  faith.  They  are  the 
same  in  effect  Where  there  is  no  fraud  there  can  be  no  question.  The  cir- 
cumstances mentioned,  and  others  of  a  kindred  character,  while  inconclusive 
in  themselves,  are  admissible  in  evidence,  and  fraud  established,  whether  by 
direct  or  circumstantial  evidence,  is  fatal  to  the  title  of  the  holder." 
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In  Young  v.  Lowry,  192  Fed.  825,  829.  113  C.  C.  A.  149,  153  (Third  Circuit), 
it  Is  said  by  Judge  Gray:  **The  rule  of  evidence  In  the  federal  courts,  to 
which  we  have  just  referred,  is  well  stated  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  In  the  case  of  First  National  Bank  v.  Moore,  148  Fed. 
953  [78  C.  C.  A.  581],  as  follows:  'But  In  the  federal  courts,  It  may  now  oe 
considered  as  the  settled  rule  that  a  person  who  takes  negotiable  paper  before 
maturity  for  value  Is  entitled  to  recover  as  against  the  maker,  unless  it  Is 
shown  that,  in  the  transaction  by  which  title  was  acquired,  the  indorsee  had 
knowledge  of  facts  which  would  render  the  same  invalid  as  against  the  maker, 
or  was  guilty  of  bad  faith,  and  the  burden  of  proving  such  knowledge  or  bad 
faith  lies  on  the  defendant*  " 

In  Swift  V.  Smith,  102  U.  S.  442,  444,  26  L.  Ed.  193,  Mr.  Justice  Strong  says : 
*'Tliere  is  nothing  in  the  case  to  show  that  Smith's  purchase  was  not  in  good 
faith.  There  was  nothing  upon  the  note,  nor  anything  in  the  Indorsement 
thereon,  to  notify  him  that  it  did  not  belong  to  Jackson,  both  legally  and 
equitably.  It  was  mercantile  paper,  and  not  due.  One  who  purchases  such 
paper  from  another,  who  is  apparently  the  owner,  giving  a  consideration  for 
it,  obtains  a  good  title,  though  he  may  know  facts  and  circumstances  that 
cause  him  to  suspect,  or  would  cause  one  of  ordinary  prudence  to  suspect, 
that  the  person  from  whom  he  obtained  it  had  no  interest  in  it,  or  authority' 
to  use  it  for  his  own  benefit,  and  though  by  ordinary  diligence  he  could  have 
ascertained  those  facts.  Goodman  v.  Simonds,  20  How.  343  [15  L.  Ed.  934]. 
He  can  lose  his  right  only  by  actual  notice  or  bad  faith.  It  Is  true  that  if 
the  bill  or  note  be  so  marked  on  Its  face  as  to  show  that  It  belongs  to  some 
other  person  than  the  one  who  offers  to  negotiate  it,  the  purchaser  will  be 
presumed  to  have  knowledge  of  the  true  owner,  and  his  purchase  will  not  be 
held  to  be  bona  fide." 

Let  us  test  the  case  at  bar  by  these  decisions,  remembering  that  the  burden 
Is  on  the  defendant  to  prove  either  actual  notice  or  knowledge,  or  knowledge  of 
such  facts  as  would  make  the  bank's  action  in  taking  the  note  amount  to  bad 
faith,  because  the  plaintiff  made  out  his  prima  fade  case  by  offering  the  note 
and  proving  the  making  of  it. 

The  note  In  suit  and  the  other  notes  making  up  the  $165,000  were  regular 
In  form.  Indorsed  by  the  payees,  who  were  also  the  makers,  and  were  not  over- 
due, and  were  presented  to  the  cashier  of  the  bank  by  T.  Lee  Clark,  and 
known  to  him  as  the  treasurer  of  the  Pennsylvania  Development  Company,  a 
company  engaged  In  constructing  railroads.  The  original  notes,  to  the  amount 
of  $105,000,  discounted  by  the  Cosmopolitan  National  Bank  In  May,  1903,  were 
all  the  Individual  notes  of  stockholders  and  officers  of  the  Pennsylvania  De- 
velopment Company,  to  the  knowledge  of  the  cashier,  except  the  notes  of 
Nichols  and  McManus,  or  were  notes  of  corporations,  the  Airden  Land  Com- 
pany, the  East  Washington  Street  Railway  Company,  or  the  Washington  & 
Cauonsburg  Railway  Company,  which  the  cashier  may  well  have  supposed 
were  Indebted  to  the  Pennsylvania  Development  Company.  The  cashier,  with 
this  knowledge  In  1903,  would  not  two  years  later,  in  August,  1905,  when  the 
notes  of  Torrance,  Clark,  the  Pennsylvania  Development  Company,  and  the 
Washington  &  Canonsburg  Railway  Company,  aggregating  $165,000,  were  of- 
fered to  him  by  Clark  as  treasurer  of  the  Development  Company,  have  any 
reason  to  believe  that  the  $25,000  note  of  the  Washington  &  Canonsburg  Rail- 
way Company  was  an  accommodation  note.  There  was  nothing  in  the  note 
to  arouse  suspicion ;  much  less  was  there  sufficient  to  show  any  actual  knowl- 
edge or  notice  of  the  defect  In  the  paper.  Nor  was  there  in  these  facts,  nor 
In  any  other  evidence  produced,  sufficient  to  warrant  a  finding  that  the  cashier 
had  such  knowledge  as  made  It  bad  faith  in  him,  as  an  officer  of  the  bank, 
in  accepting  the  note.  The  bank  paid  a  consideration  for  the  note  in  that  it 
delivered  up  other  notes  of  an  equal  amount  Altogether  we  are  clearly  of 
the  opinion  that  the  defendant  has  not  sustained  the  burden  of  proof  required 
of  it.    Judgment  will  be  entered  for  the  plaintiff  for  the  amount  of  his  claim. 

Reed,  Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
John  S.  Wendt,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 
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Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  [1]  In  the  court  below,  the  plain- 
tiff, Murray,  receiver  of  the  Cosmopolitan  National  Bank,  sued  the 
Washington  &  Canonsburg  Railway  Company  to  recover  on  a  note. 
By  stipulation  a  jury  was  waived  and  the  case  tried  by  the  judge.  He 
found  a  verdict  for  the  plaintiff  for  the  balance  due  on  such  note.  On 
entry  of  judgment  thereon  defendant  sued  out  this  writ  Where,  as 
here,  a  case  is  tried  by  a  judge,  the  findings  of  fact  by  a  court  are  con- 
clusive, unless  there  was  no  evidence  to  support  them.  Hathaway  v. 
First  Nat.  Bank,  134  U.  S.  494,  10  Sup.  Ct.  608,  33  L.  Ed.  1004.  We 
have,  however,  carefully  considered  all  the  proofs  in  this  case,  and  we 
see  no  reason  to  differ  from  the  conclusions  reached  by  the  judge  be- 
low in  his  full  and  careful  opinion.  The  negotiable  note  in  question 
was  given  by  the  defendant  company  to  its  own  order  and  was  indors- 
ed by  it.  Its  execution  and  indorsement  was  by  Hagan,  as  treasurer 
of  the  company,  which  office,  as  well  as  that  of  secretary,  he  held. 
The  bank  received  it  before  maturity,  and  therefor  surrendered  notes 
of  other  companies  it  then  held.  There  being  evidence  tending  to 
show  the  bank  was  a  holder  for  value  before  maturity,  the  court's 
finding  to  that  effect  is  conclusive. 

[2]  Such  being  the  case  the  bank  was,  as  held  by  this  court  in 
Young  V.  Lowry,  192  Fed.  825,  113  C.  C.  A.  149,  entitled  to  recover, 
unless  it  was  shown  that  in  the  transaction  by  which  title  was  obtain- 
ed, it  had  knowledge  of  facts  which  would  render  it  invalid,  or  was 
guilty  of  bad  faith,  and  the  burden  of  proving  such  defense  rests  on 
defendant. 

[3]  In  that  regard  it  is  alleged  the  note  was  invalid  because  it  was 
signed  by  the  treasurer  of  the  defendant,  that  a  by-law  of  that  com- 
pany provided  that  notes  could  only  be  executed  under  the  joint  signa- 
tures of  the  president  and  treasurer,  and  only  when  authorized  by  the 
board  of  directors,  and  that  the  note  was  an  accommodation  note  for 
which  defendant  received  no  value.  We  are  satisfied,  however,  that 
there  was  evidence  before  the  court  tending  to  warrant  the  finding  the 
court  made,  namely : 

"The  evidence  in  this  case  does  not  prove  that  the  said  bank  had  any  actual 
knowledge  or  notice  of  any  infirmity  in  said  note,  or  defect  in  the  title  of  T. 
Lee  Clark,  who  was  negotiating  the  same,  or  knowledge  of  such  facts  as  made 
the  act  of  the  bank  in  taking  the  said  instrument  amount  to  bad  faith." 

The  by-law  was  not  known  to  the  bank;  it  was  never  acted  on  by 
the  company ;  the  bank  had  for  two  years  held  a  note  of  the  defendant 
signed  in  the  same  way ;  several  hundred  notes  executed  in  the  same 
way  to  third  parties,  and  paid  by  the  defendant,  were  given  in  evi- 
dence. Messrs.'  Kennedy  and  Torrance,  who  owned  practically  all  of 
the  stock  of  the  defendant,  and  who  were  directors  and  president  and 
vice  president,  respectively,  of  the  company,  indorsed  this  note,  and 
at  the  same  time  executed  a  sealed  guaranty  thereof  to  the  bank.  The 
proof  was  that  no  meetings  of  the  directors  or  stockholders  were  held ; 
the  whole  operations  of  the  company  being  directed  by  the  two  said 
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Stockholders.  Far  from  showing  any  knowledge  by  the  bank  of  an 
infirmity  in  this  paper  we  think  that  all  the  facts  that  were  known  by 
it  were  calculated  to  inspire  confidence  in  the  integrity  of  the  note. 

What  we  have  said,  we  think,  justifies  our  conclusion  that  the  judg- 
ment should  be  affirmed,  and  avoids  our  entering  into  a  protracted  dis- 
cussion of  all  the  evidence. 


(211  Fed.  44S) 

UNITED  STATES  v.  TRINITY  &  B.  V.  RY.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     December  1,  1913.) 

Railroads  (§  229*) — Safety  Appliance  Act — Constbuction. 

Act  April  14,  1910,  c.  IGO,  §  4,  36  Stat.  298  (U.  S.  Comp.  St  Supp.  1911, 
p.  132S),  supplementary  to  the  Safety  Appliance  Acts,  contains  a  proviso 
"that  where  any  car  shall  have  been  properly  equipped  as  provided  In 
this  act  and  the  other  acts  mentioned  herein,  and  such  equipment  shall 
have  become  defective  or  Insecure  while  such  car  was  being  used  by  such 
carrier  upon  its  line  of  railroad,  such  car  may  be  hauled  from  the  place 
when  such  equipment  was  first  discovered  to  be  defective  or  Insecure  to 
the  nearest  available  point  where  such  car  can  be  repaired  without  lia- 
bility for  the  penalties  Imposed  by  section  4  of  this  act  or  section  6  of 
the  Act  of  March  6,  1893  [chapter  196,  27  Stat  532  (U.  S.  Comp.  St  1901, 
p.  3175)],  as  amendfed  by  the  Act  of  April  1,  1S96  [chapter  87,  29  Stat 
85  (U.  S.  Comp.  St  1901,  p.  3175)],  If  such  movement  is  necessary  to  make 
such  repairs,  and  such  repairs  cannot  be  made  except  at  such  repair 
point."  Held,  that  to  entitle  a  railroad  company  to  the  benefit  of  such 
proviso  it  must  show  that  the  car  was  properly  equipped  at  starting  on  its 
journey  and  became  defective  while  in  use  on  its  road;  and,  where  it 
was  continued  in  the  train  In  commercial  use  after  It  became  defective, 
that  such  movement  was  necessary  to  reach  the  nearest  point  where  It 
could  be  repaired. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §  743 ;  Dec.  Dig.  { 
229.* 

Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to  Fel- 
ton  V.  Bullard,  37  C.  C.  A.  8.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas ;  Waller  T.  Burns,  Judge. 

Action  at  law  by  the  United  States  against  the  Trinity  and  Brazos 
Valley  Railway  Company.  Judgment  for  defendant  on  the  second 
count  of  the  petition,  and  plaintiff  brings  error.    Reversed. 

Lock  McDaniel,  U.  S.  Atty.,  of  Houston,  Tex.,  and  Philip  J.  Do- 
herty,  Sp.  Asst  Atty.  Gen.,  of  Washington,  D.  C,  for  the  United  States. 

N.  H.  Lassiter,  of  Ft.  Worth,  Tex.,  and  Andrews,  Ball  &  Streetman 
and  Coke  K.  Burns,  all  of  Houston,  Tex.,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

CALL,  District  Judge.  On  January  15,  1913,  the  plaintiff  in  error 
filed  its  petition  against  the  defendant  in  error,  claiming  $100  for  each 
of  three  violations  of  the  safety  appliance  acts  of  Congress. 

The  charge  in  the  second  cause  of  action,  the  only  one  with  which 
we  are  concerned,  is  as  follows : 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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"For  a  second  cause  of  action  plaintiff  alleges  that  said  defendant  is,  and 
was  during  all  the  times  mentioned  herein,  a  common  carrier  engaged  in  in- 
terstate commerce  by  railroad  in  the  state  of  Texas. 

"Plaintiff  further  alleges  that  in  violation  of  the  act  of  Congress  known  as 
the  Safety  Appliance  Act,  approved  March  2,  1&93,  contained  in  27  Statutes 
at  Large,  page  531,  as  amended  by  an  act  approved  April  1,  1898,  contained 
in  29  Statutes  at  Large,  page  85,  and  as  amended  by  the  act  of  March  2, 
1903,  contained  in  32  Statutes  at  Large,  page  943,  said  defendant  on  October 
25,  1912,  hauled  on  its  line  of  railroad  one  car,  to  wit,  C.  R.  I.  &  P.,  32065, 
as  a  part  of  a  train  engaged  in  the  movement  of  interstate  commerce. 

"Plaintiff  further  alleges  that  on  said  date  defendant  hauled  said  car  as 
aforesaid  over  its  line  of  railroad  southeasterly  from  Houston,  In  the  state  of 
Texas,  within  the  jurisdiction  of  this  court,  when  the  coupling  and  uncou- 
I>liug  apparatus  on  the  *B*  end  of  said  cars  was  out  of  repair  and  inoperative, 
the  coupling  chain  being  disconnected  on  said  end  of  said  car,  thus  necessitat- 
ing a  man  or  men  going  between  the  ends  of  the  cars  to  couple  or  uncouple 
them,  and  when  said  car  was  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  could  be  uncoupled  without  the  necessity  of  a 
man  or  men  going  between  the  ends  of  the  cars,  as  required  by  section  2  of 
the  Safety  Appliance  Act,  as  amended  by  section  1  of  the  act  of  March  2,  1903. 

"Plaintiff  further  alleges  that  by  reason  of  the  violation  of  the  said  act  of 
Congress,  as  amended,  defendant  is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred dollars." 

The  defendant  on  the  14th  of  March,  1913,  filed  its  first  amended 
original  answer,  first,  denying  all  and  singular  the  allegations  in  the 
petition,  and,  second,  pleaded  as  follows : 

"For  n  further  nnd  syieclal  nnswer  herein,  if  required,  this  defendant  says 
that  if  it  be  true  that  extra  freight  train  No.  38,  left  Tom  Ball  on  October 
_,  .  ....-,  v.j;'>uiitci  iv  Uaivcstou,  hauled  C.  R.  I.  &  P.  car  No.  32065,  ♦  ♦  ♦ 
tiiat  sdid  extra  freight  train  No.  38  was  a  through  train  from  Tom  Ball  to 
Galveston,  Tex.;  that  said  train  and  all  the  cars  therein,  including  the  two 
cars  above  mentioned,  were  inspected  by  inspectors  of  the  defendant  company 
at  Tom  Ball,  Tex.,  prior  to  the  time  that  said  train  left  Tom  Ball ;  that  no 
defects  of  any  kind  were  found  as  to  •  ♦  •  and  C.  R.  I.  &  P.  car  32065; 
that  if  said  two  above-mentioned  cars  were  defective  in  any  particular  at  the 
time  said  train  reached  Houston,  that  said  defects,  if  any,  occurred  between 
Tom  Ball  and  Houston;  that  said  train,  as  above  indicated,  was  a  through 
train;  and  that  Houston  was  not  a  repair  point  or  inspection  point  for  said 
train;  and  that  the  defendant  did  not  have  the  means  or  the  proper  facili- 
ties at  Houston  for  making  repairs  to  said  defective  cars  in  said  train;  that 
Galveston  was  the  nearest  repair  point  in  the  direction  in  which  said  train 
was  moving;  and  that  under  the  above  circumstances  defendant  was  author- 
ized to  haul  said  cars  in  said  train  from  Houston  to  the  nearest  repair  point 
in  the  direction  in  which  said  train  was  moving,  for  the  purpose  of  making 
repairs  to  said  cars  as  provided  and  authorized  by  the  amendment  of  April 
14,  1910,  to  the  Safety  Appliance  Acts  as  amended  by  the  acts  of  Congress  of 
April  14,  1910,  provided:  'That  where  any  car  shall  have  been  properly 
equipped  as  provided  in  this  act,  and  the  other  acts  mentioned  herein,  and 
such  equipment  shall  have  become  defective  or  insecure  while  such  car  was 
being  used  by  said  carrier  on  its  line  of  railroad,  such  car  may  be  hauled 
from  the  place  where  such  equipment  was  first  discovered  to  be  defective  or 
insecure  to  the  nearest  available  point  where  such  car  can  be  repaired  with- 
out liability  for  the  penalties  imposed,'  etc." 

Upon  the  issues  thus  made  in  the  pleadings,  the  parties  went  to 
trial ;  the  government  producing  evidence  to  show  that  the  cars  were 
defective  as  charged  in  the  petition  at  Houston,  and  were  hauled  in  a 
train  commercially  engaged,  in  this  defective  condition,  from  Houston 
to  Galveston.    The  defendant,  on  the  other  hand,  introduced  evidence 
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tending  to  show  that  the  train  had  been  inspected  at  Tom  Ball  and  no 
defects  existed  in  said  cars;  that  it  maintained  no  repair  shops  at 
Houston,  but  did  at  Galveston;  that  defendant  had  no  inspectors  at 
Houston,  and  did  not  inspect  through  trains  at  that  point,  and  did  not 
discover  the  defect  to  the  cars  until  after  arrival  at  Galveston.  The 
case  having  been  submitted  to  the  jury  upon  the  evidence,  under  the 
charge  of  the  court,  a  verdict  was  rendered  for  the  plaintiff  on  the 
first  and  third  cause  of  action,  and  for  the  defendant  on  the  second, 
and  judgment  entered  accordingly. 

The  plaintiff  sued  out  writ  of  error  seeking  to  reverse  the  action  of 
the  court  in  rendering  judgment  for  the  defendant  on  the  second  cause 
of  action,  and  assigns  as  error  the  following : 

"First.  The  court  erred  to  the  prejudice  of  plaintiff  in  refusing  to  per- 
emptorily instruct  the  jury  to  find  for  the  plaintiff  as  was  orally  requested 
by  counsel  for  plaintiff  at  the  conclusion  of  the  taking  of  testimony  in  the 
case. 

"Second.  The  court  erred  to  the  prejudice  of  the  plaintiff  in  failing  to  in- 
struct the  jury  in  any  part  of  its  general  charge  that  where  defendant  claims 
immunity  from  liability  to  penalty  for  moving  cars  upon  which  any  of  the 
safety  appliances  are  defective,  upon  the  ground  that  the  cars  were  either  so 
moved  to  the  most  available  point  at  which  repairs  could  be  made,  for  the 
purpose  of  having  such  defects  repaired,  the  burden  of  proof  is  on  the  de- 
fendant to  show  by  a  preponderance  of  testimony  that  the  existence  of  such 
defects  were  known  to  defendant's  agents  and  employes  in  charge  and  la  con- 
trol of  the  train  to  which  such  defective  cars  were  attached,  and  that  such 
cars  were  being  moved  for  the  express  purpose  of  having  such  defects  re- 
paired in  accordance  with  the  proviso  of  the  Safety  Appliance  Act  of  April 
14,  1910. 

"Third.  The  court  erred  to  the  prejudice  of  the  plaintiff  in  the  seventh 
paragraph  of  its  general  charge  in  instructing  the  jury  in  the  second  clause, 
as  follows,  to  wit:  'If  you  further  believe  from  the  evidence  that  upon  leav- 
ing Tom  Ball  they  (the  cars  complained  of)  were  not  defective  in  the  particu- 
lars designated,  but  they  were  defective  upon  their  arrival  at  Houston  later 
on  the  same  day,  then  you  would  be  authorized  from  the  evidence  to  conclude 
that  the  defects  named  occurred  between  Tom  Ball  and  Houston.  And  if 
you  so  believe  you  will  be  authorized  to  find  for  defendants  upon  counts  one 
and  two.' 

"Fourth.  The  court  erred  to  the  prejudice  of  plaintiff  In  the  ninth  para- 
graph of  its  general  charge  by  substantially  charging  the  jury  the  same  as  in 
the  seventh  paragraph  hereinbefore  complained  of  in  plaintiff's  second  assign- 
ment, the  court  using  the  unqualified  language  following,  to  wit:  *Then  the 
court  Instructs  you  that,  notwithstanding  the  fact  that  defects  existed  at 
Houston,  it  not  being  the  destination  of  the  train,  and  that  defendant  had 
no  facilities  at  Houston  for  making  of  like  repairs,  then  the  defendant,  un- 
der the  law,  would  be  authorized  to  transport  the  cars  to  the  nearest  repair 
point  in  the  direction  in  which  the  train  was  moving.' 

"Fifth.  The  court  erred  to  the  prejudice  of  plaintiff  In  refusing  to  give  to 
the  jury  as  part  of  the  law  of  the  case  either  and  every  of  five  several  spe- 
cial charges  written  on  two  sheets  of  paper  and  numbered  consecutively  from 
1  to  5,  inclusive,  for  the  reason  that  the  general  charge  of  the  court  failed 
even  substantially  to  cover  either  of  the  phases  of  the  law  of  the  case  sug- 
gested by  said  five  several  special  charges  respectively. 

"Sixth.  The  court  erred  to  the  prejudice  of  plaintiff  in  the  tenth  paragraph 
of  its  charge,  because  from  the  language  employed  it  is  very  probable  that 
the  jury  were  misled  into  the  belief  that,  as  a  matter  of  law,  it  was  the  duty 
of  Inspector  Lawson  to  have  called  the  attention  of  the  conductor  of  the 
train  to  which  the  defective  cars  complained  of  were  attached  to  the  defects 
discovered  by  his  associate  and  himself  while  said  train  was  stopping  tem- 
porarily at  Houston,  and  that  the  failure  to  do  so  relieved  the  defendant  from 
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liability  to  penalties  for  moving  said  cars  on  to  Galveston,  although,  as  a 
matter  of  fact,  the  said  defects  had  not  been  discovered  by  and  were  un- 
known to  said  conductor  or  any  of  his  crew ;  and  because  said  language  was 
calculated  to,  and  probably  did,  influence  the  jury  to  believe  that  in  law  the 
discovery  of  the  defects  by  a  government  inspector  at  Houston,  although  not 
communicated  to  the  said  conductor,  had  the  effect  of  relieving  the  defend- 
ant from  liability  the  same  as  if  the  discovery  had  been  made  by  said  con- 
ductor or  other  agent  or  employ^  of  the  defendant  company." 

The  only  assignments  of  error  that  can  be  considered  by  us  are  the 
first  and  fifth.  There  are  no  exceptions  shown  in  the  bill  of  excep- 
tions to  any  portions  of  the  court's  general  charge,  and  the  assignments 
of  error  based  thereon  cannot  therefore  be  considered* 

The  special  charges  asked  by  the  plaintiff  and  refused  by  the  court, 
and  to  which  refusal,  each  and  every,  exception  was  taken  and  al- 
lowed, are  five  in  number,  and  are  as  follows : 

*'l.  The  burden  is  on  the  defendant  to  bring  itself  strictly  within  the  letter 
and  reason  of  the  proviso  to  the  Safety  Appliance  Act  of  April  14,  1910,  per- 
mitting the  movement  under  certain  circumstances  for  the  purpose  of  repair. 

**2.  The  complete  equipment  of  a  car  with  all  the  appliances  provided  for 
and  required  by  the  Safety  Appliance  Act  of  March  2,  1893,  as  amended  April 
1,  1896,  and  March  2,  1903,  and  the  act  of  April  14, 1910,  is  a  condition  preced- 
ent to  any  right  of  the  defendant  to  haul  such  car  with  defective  safety  ap- 
pliances for  the  purpose  of  repair. 

"3.  In  order  to  bring  itself  within  the  terms  of  the  proviso  to  the  act  of 
April  14,  1910,  the  defendant  must  show  the  place  where  it  first  discovered  a 
car  to  be  defective  and  that  it  was  hauling  such  defective  car  from  that  place 
to  the  nearest  available  point  where  such  car  could  be  repaired,  in  an  honest 
movement  for  the  purpose  of  repair.  Defendant  must  further  show  that  such 
movement  was  necessary  to  make  such  repairs,  and  that  such  repairs  could 
not  be  made  except  at  such  repair  point. 

"4.  If  you  believe  that  the  cars  in  question  were  hauled  from  Houston,  Tex., 
in  the  defective  condition  testified  to  by  the  government  inspector,  and  if  you 
further  believe  that  the  defendant  had  not  discovered  the  defects,  and  did  not 
know  of  them,  then  defendant  cannot  be  said  to  have  been  hauling  these  cars 
for  the  purpose  of  repair. 

"5.  The  act  of  April  14,  1910,  does  not  permit  the  hauling  of  defective  cars 
in  association  with  other  cars,  that  are  commercially  used,  unless  such  cars 
contain  live  stock  or  'perishable*  freight." 

The  act  of  Congress,  approved  March  2,  1893,  as  amended  by  act 
approved  April  1,  1896,  in  the  second  section  provides  as  follows : 

"That  on  and  after  the  first  day  of  January,  1898,  it  shall  be  unlawful  for 
any  such  common  carrier  to  haul  or  permit  to  be  hauled  or  used  on  its  line 
any  car  used  in  moving  interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars." 

In  April,  1910,  the  Congress  passed  an  act  to  supplement  the  Safety 
Appliance  Acts  theretofore  approved,  which  last  act  was  approved 
April  14th  and  provided  in  the  fourth  section  as  follows : 

"Provided,  that  where  any  car  shall  have  been  properly  equipped,  as  pro- 
vided in  this  act  and  the  other  acts  mentioned  herein,  and  such  equipment 
shall  have  become  defective  or  insecure  while  such  car  was  being  used  by 
such  carrier  upon  its  line  of  railroad,  such  car  may  be  hauled  from  the  place 
where  such  equipment  was  first  discovered  to  be  defective  or  insecure  to  the 
nearest  available  point  where  such  car  can  be  repaired,  without  liability  for 
the  penalties  imposed  by  section  four  of  this  act  or  section  six  of  the  act  of 
March  2,  1893,  as  amended  by  the  act  of  April  1,  1896,  if  such  movement  is 
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necessary  to  make  such  repairs  and  such  repairs  cannot  be  made  except  at 
such  repair  point" 

The  first  question  to  be  determined  is :  Did  the  court  err  in  refusing 
a  peremptory  instruction  to  find  for  the  plaintiff  ? 

The  proof  of  the  plaintiff  showed  without  contradiction  the  existence 
of  the  defect,  and  that  the  car,  while  this  defect  existed,  was  moved  in 
a  through  freight  train  engaged  in  interstate  commerce,  from  Houston 
to  Galveston.  The  defendant's  testimony  tended  to  show  an  inspection 
at  Tom  Ball,  the  divisional  point,  and  that  all  cars  in  that  particular 
train  were  properly  equipped;  that  the  defendant  did  not  maintain 
at  Houston  a  repair  shop,  but  that  the  terminal  company  did  repairs 
for  it  in  cases  of  necessity;  that  defendant  did  not  inspect  through 
trains  at  that  point,  which  was  a  few  hours  run  from  Tom  Ball ;  that 
it  did  maintain  a  repair  shop  at  Galveston,  which  was  a  few  hours  run 
from  Houston.  There  was  evidence  tending  to  show  that  the  defend- 
ant was  not  aware  of  the  defect  until  it  was  pointed  out  to  one  of  its 
employes  in  the  yard  at  Galveston. 

For  the  purpose  of  testing  the  correctness  of  the  court's  ruling  on 
the  motion  for  a  peremptory  instruction,  it  must  be  admitted  that  the 
car  was  equipped  properly  when  the  train  left  Tom  Ball  to  be  carried 
to  Galveston. 

Does  the  evidence  of  the  defendant  bring  it  under  the  proviso  of  the 
act  of  April  4,  1910?  Bearing  in  mind  the  language  of  Mr.  Justice  Har- 
lan, in  C.,  B.  &  Q.  Ry.  v.  United  States,  220  U.  S.  559,  on  page  569,  31 
Sup.  Ct.  612,  on  page  613  (55  L.  Ed.  582),  he  uses  this  language : 

**After  referring  to  various  cases  holding  that  the  omission  of  Congress  to 
make  knowledge  and  diligence  on  the  part  of  the  carrier  ingredients  of  the 
act  condemned,  the  trial  court  said:  *Its  omission  was  intentional,  in  order 
that  this  statute  might  induce  such  a  high  degree  of  care  and  diligence  on 
the  part  of  the  railway  company  as  to  necessitate  a  change  in  the  manner  of 
inspecting  appliances,  and  to  protect  the  lives  and  safety  of  its  employ^ 
provided  the  accident  occurs  from  a  defective  appliance  such  as  is  designated 
in  this  act  And  for  these  reasons  the  jury  will  be  peremptorily  instructed 
to  find  a  verdict  for  the  government* " 

And  after  discussing  approvingly  the  case  of  St.  L.,  I.  M.  &  S.  R- 
Co.  V.  Taylor,  in  210  U.  S.  281,  28  Sup.  Ct  616,  52  L.  Ed.  1061,  affirms 
the  judgment  of  the  trial  court. 

Unless  the  evidence  of  the  defendant  tends  to  show,  in  addition  to 
the  facts  above  recited,  to  wit  (that  the  car  was  properly  equipped  at 
starting  on  the  journey,  and  became  defective  while  being  used  on  the 
line  of  railroad  of  defendant),  that  the  movement  of  the  car  in  the  train 
was  necessary  to  repair  the  defect,  and  that  the  repair  could  not  have 
been  made  except  at  such  repair  point,  then  the  defendant  has  not 
brought  itself  under  the  proviso,  and  there  was  no  question  of  disputed 
facts  to  submit  to  the  jury.  Certainly  there  is  no  evidence  in  the  record 
that  in  the  slightest  degree  tends  to  prove  these  last-mentioned  requi- 
sites. Bear  in  mind  that  under  the  Safety  Appliance  Act  of  1893,  and 
the  amendments,  ignorance  of  defects  does  not  excuse.  The  duty  to 
have  and  maintain  in  good  order  the  safety  appliances  required  is  a 
positive  duty  imposed  on  the  carrier  by  the  statute,  and  that  the  de- 
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fendant  in  the  instant  case  seeks  to  avoid  responsibility  for  the  viola- 
tion of  this  duty  by  pleading  the  proviso  of  the  act  of  1910.  By  all 
the  canons  of  construction,  it  must  clearly  bring  itself  within  the  terms 
of  the  proviso  before  it  can  demand  immunity.  U.  S.  v.  Dickson,  15 
Pet.,  star  page  165,  166,  10  L.  Ed.  689. 

The  case  of  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  U.  S.,  199  Fed.  891, 
118  C.  C.  A.  339,  does  not  militate  against  or  conflict  with  the  views 
above  expressed. 

The  peremptory  instruction  should  have  been  given,  and  the  court's 
refusal  to  do  so  is  reversible  error. 

It  is  not  necessary  for  us  to  consider  the  fifth  assignment  of  error, 
wherein  the  refusal  to  give  the  special  instructions  numbered  from  1 
to  5,  asked  by  the  plaintiff,  is  insisted  upon.  We  therefore  express  no 
opinion  on  those. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  on  count 
No.  2  of  plaintiff's  petition  be,  and  the  same  is  hereby,  reversed  and 
vacated,  and  the  cause  remanded  to  the  lower  court  for  a  new  trial  on 
said  count  No.  2  in  plaintiff's  petition  in  conformity  with  the  views 
herein  expressed. 


(211  Fed.  453) 

LOOMIS  V.  PEOPLE'S  CONST.  CO.  et  al. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    March  3,  1914.) 

No.  2407. 

1.  Commerce  (§  46*) — Foreign  Corporations — Right  to  do  Business — Con- 

ditions. 

It  is  competent  for  a  state  to  prescribe  the  conditions  on  which  a  for- 
eign corporation  may  enter  and  do  business  therein,  provided  its  action 
does  not  interfere  with  or  restrain  the  free  exercise  of  interstate  or  for- 
eign commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent.  Dig.  {§  100,  113,  126 ; 
Dee.  Dig.  §  46.*] 

2.  Corporations   (|  642*) — ^Foreign  Corporations — Regulation — Statutes. 

Statutes  requiring  a  corporation  to  maintain  an  office  within  the  state 
for  the  transaction  of  business  are  generally  held  not  to  relate  to  isolated 
transactions. 

[Ed.  Note.— For  other  cases,  see  Corporations,  (3ent.  Dig.  {§  2520-2527 ; 
Dec.  Dig.  {  642.*] 

3.  Courts  (§  366*) — Federal  Courts — State  Statutes — Rules  of  Decision. 

The  Supreme  Court  of  Wisconsin  having  held  that  St.  1913,  Wis.,  § 
1770b,  providing  that  every  contract  made  by  or  on  behalf  of  any  for- 
eign corporation  affecting  its  personal  liability  before  it  shall  have  com- 
plied with  the  provisions  of  the  act  specifying  the  terms  on  which  it 
might  do  business  within  the  state,  should  be  wholly  void,  was  applicable 
to  single  transactions,  such  construction  would  be  followed  in  the  fed- 
eral courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  954-957,  960-988 ; 
Dec.  Dig.  I  366.* 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

4.  Commerce  (§  46*) — Interstate  Commerce — Contract — Construction. 

Defendant  construction  company  having  been  awarded  a  contract  for 
the  building  of  a  sewer  in  J.,  Wis.,  contracted  with  defendant  pipe  com- 

•For  otb«r  cases  see  same  topic  A  I  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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pany,  a  West  Virginia  corporation,  having  Its  central  office  In  Michigan, 
whereby  the  pipe  company  was  to  manufacture  concrete  sewer  pipe,  fur- 
nishing the  superintendent,  also  all  the  forms,  steel  reinforcements,  sad- 
dle, etc.,  the  construction  company  furnishing  the  cement  and  gravel  and 
the  labor  necessary  to  make  the  pipe  on  the  ground  where  It  was  to  be 
used.  The  pipe  company's  forms,  derrick,  and  saddle,  together  with  the 
reinforcing  material,  was  shipped  to  J.  from  outside  the  state.  Held,  that 
the  contract  was  not  a  transaction  of  interstate  commerce,  and,  the  pipe 
company  never  having  complied  with  the  Wisconsin  law  regulating  the 
transaction  of  business  In  that  state  by  foreign  corporations,  the  contract 
was  void  and  unenforceable  for  the  benefit  of  the  company  or  Its  assignee, 
under  Wisconsin  Stats.  §  1770b,  providing  that  every  contract  made  by  or 
on  behalf  of  any  such  corporation  affecting  Its  personal  liability,  or  relat- 
ing to  property  within  the  state  before  It  has  compiled  with  the  require- 
ments prescribed  for  doing  business  within  the  state,  shall  be  wholly  void 
on  Its  behalf  and  on  behalf  of  its  assigns. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  §S  100,  113,  126 ; 
Dec.  Dig.  §  46.*] 

fn  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Alexis  C.  Angell,  Judge. 

'  Action  by  Peter  B.  Loomis  against  the  People's  Construction  Com- 
pany and  the  Title  Guaranty  &  Trust  Company.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

G.  A.  Miller,  of  Detroit,  Mich.,  and  Miner  &  Reece  (Alex.  J.  Groes- 
beck,  of  Detroit,  Mich.,  of  counsel),  for  plaintiff  in  error. 

L.  W.  Goodenough,  of  Detroit,  Mich.  (Wilson  &  Cobb,  of  Jackson, 
Mich.,  of  counsel),  for  defendants  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

KNAPPEN,  Circuit  Judge.  In  the  year  1908,  the  People's  Con- 
struction Company,  an  Iowa  corporation  (which  we  shall  hereafter 
call  the  Construction  Company),  was  awarded  the  contract  for  certain 
sewer  construction  in  the  city  of  Janesville,  Wis.  Following  the 
award,  the  Reinforced  Concrete  Pipe  Company  (hereafter  called  the 
Pipe  Company),  a  West  Virginia  corporation,  having  its  "central  office" 
at  Jackson,  Mich.,  entered  into  a  written  agreement  (made  at  Janes- 
ville) with  the  Construction  Company  for  the  manufacture  for  the 
latter  company  of  upwards  of  10,000  lineal  feet  of  reinforced  concrete 
pipe  of  different  sizes,  at  an  aggregate  price  of  more  than  $11,000;  the 
Pipe  Company  furnishing  all  the  forms  required  for  the  construction, 
the  steel  reinforcement  (which  was  both  longitudinal  and  lateral),  the 
derrick  for  lowering  the  pipe  into  the  trench,  and  a  saddle  (presumably 
for  use  in  so  lowering  the  pipe),  as  well  as  the  superintendent;  the 
Construction  Company  furnishing  the  cement  and  gravel  required  for 
the  concrete,  as  well  as  the  labor  required  in  making  the  pipe,  which 
was  to  be  manufactured  in  Janesville  **along  the  line  of  sewer  construc- 
tion of  said  city" ;  the  Pipe  Company  agreeing  to  use  in  the  manu- 
facture of  the  concrete  given  proportions  of  specified  cement  and 
gravel,  and  to  reinforce  the  same  "in  keeping  with  the  standard  of  re- 
inforcement in  use  by"  the  Pipe  Company ;   also  to  provide  openings 

*Fcr  oiher  cases  see  same  topic  &  I  NUMBbU  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexe* 
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for  house  and  catch  basin  connections  as  "^hown  by  the  plans  of  said 
sewer  construction."  The  Pipe  Company  had  thus  nothing  to  do  with 
opening  or  filling  the  trenches  or  with  laying  the  pipe  therein,  aside 
from  furnishing  the  derrick  and  saddle  therefor ;  and  the  Construction 
Company  had  nothing  to  do  with  the  actual  manufacture  of  the  pipe 
itself  previous  to  putting  it  into  the  trench  except  furnishing  the  labor, 
cement,  and  gravel,  and  perhaps  the  mixer.  The  pipe  joint  was  pat- 
ented, and  the  contract  price  was  apparently  intended  to  cover  any 
royalty  charge.  The  Pipe  Company's  forms,  derrick,  and  saddle  were, 
for  the  purposes  of  this  work,  shipped  to  Janesville  from  outside  the 
state;  the  reinforcing  material  was  shipped  to  Janesville  from  Chi- 
cago. The  pipe  manufacture  continued  from  August  to  November. 
The  Pipe  Company  had  no  office  or  general  place  of  business  in  Wis- 
consin; whether  it  had  an  actual  factory  anywhere  does  not  appear. 
To  secure  the  performance  of  the  contract  between  the  city  and  the 
Construction  Company,  the  latter  gave  a  bond  to  the  city  with  the  Title 
Guaranty  &  Surety  Company  (a  Pennsylvania  corporation)  as  surety, 
conditioned,  among  other  things,  to  "pay  for  all  work  and  labor  per- 
formed and  materials  furnished  to  complete"  the  sewer  construction. 
The  Wisconsin  statute  (section  1770b)  provides  that: 
"No  corporation,  incorporated  or  organized  otherwise  tlian  under  the  laws  of 
this  state  ♦  ♦  •  shall  transact  business  or  acquire,  hold,  or  dispose  of 
property  in  this  state  until  such  corporation  shall  have  caused  to  be  filed  in 
the  office  of  the  Secretary  of  State  a  copy  of  its  charter,  articles  of  associa- 
tion or  incorporation" 

— the  officer  named  being  made  the  corporation's  attorney  for  the  serv- 
ice of  process.  Failure  to  comply  with  the  statute  makes  the  corpora- 
tion and  those  acting  for  it  in  the  state  liable  to  fine.  It  further  pro- 
vides that : 

"Every  contract  made  by  or  on  behalf  of  any  such  foreign  corporation,  af- 
fecting the  personal  Uabllity  thereof  or  relating  to  property  within  this  state, 
before  it  shall  have  complied  with  the  provisions  of  this  section,  shall  be 
wholly  void  on  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be  enforceable 
against  it  or  them." 

A  fee  of  $25,  with  an  added  percentage  on  capital  employed  in  the 
state  above  a  stated  amount,  is  required.  The  Pipe  Company  never 
complied  with  this  statute.  The  Construction  Company  paid  the  Pipe 
Company  about  $4,800  under  the  contract,  failing  to  make  further  pay- 
ments by  reason  of  certain  claims  not  important  here.  The  Pipe  Com- 
pany assigned  its  right  of  action  to  the  plaintiff,  who  brought  suit  upon 
the  contract  in  a  state  court  of  Michigan,  against  the  Construction 
Company  and  the  Surety  Company,  on  the  theory  that  the  bond  in- 
ured to  the  benefit  of  the  Pipe  Company,  as  a  furnisher  of  labor  and 
materials  for  a  public  work.  The  suit  was  removed  to  the  United 
States  Circuit  Court  by  reason  of  diversity  of  citizenship  of  the  par- 
ties. The  Construction  Company  was  not  served  with  process,  and 
did  not  appear;  the  Surety  Company  defended.  At  the  conclusion 
of  the  trial  the  court  directed  verdict  for  defendant,  upon  the  grounds, 
first,  that  the  action,  if  it  lay  at  all,  must  be  brought  in  the  name  of  the 
city  of  Janesville ;  second,  that  the  Pipe  Company  was  not  a  material- 
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man  or  laborer,  but  was  a  subcontractor;  and,  third,  that  the  Pipe 
Company  had  not  qualified  itself  to  transact  business  in  Wisconsin. 

[1]  Turning  to  the  last-stated  ground  of  the  trial  court's  action:  It 
was  entirely  competent  for  the  state  to  prescribe  the  terms  upon  which 
a  foreign  corporation  might  enter  and  do  business  in  the  state,  pro- 
vided its  action  did  not  directly  restrain  or  interfere  with  the  free  ex- 
ercise of  interstate  or  foreign  commerce.  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  727,  732,  5  Sup.  Ct.  739,  28  L.  Ed.  1137;  New  York 
estate  V.  Roberts,  171  U.  S.  658,  665,  19  Sup.  Ct.  58,  43  L.  Ed.  323; 
Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.  (C.  C.  A.  6th  Cir.)  118 
Fed.  239,  244,  55  C.  C.  A.  93.  Of  course,  a  statute  imposing  such  re- 
straint would  be  void,  and,  whether  or  not  so  intended,  could  not  be 
made  to  effect  such  restraint. 

[2]  The  question  then  arises  whether  what  was  done  by  the  Pipe 
Company  amounted  to  a  transacting  of  business  within  the  state  of 
Wisconsin,  or  whether  its  contract  sought  to  be  enforced  here  was  one 
"affecting  the  personal  liability"  of  that  company,  within  the  meaning 
of  the  Wisconsin  statute.  Statutes  requiring  a  foreign  corporation  to 
maintain  an  office  within  the  state  for  the  transaction  of  business  have 
been  generally  held  not  to  relate  to  isolated  transactions  such  as  the 
one  in  question  is  said  to  be.  Cooper  Mfg.  Co.  v.  Ferguson,  supra; 
Natural  Carbon  Paint  Co.  v.  Fred  Bredel  Co.  (C.  C.  A.  7th  Cir.)  193 
Fed.  897,  114  C.  C.  A.  111.  But  see  Chattanooga  Bldg.  &  Loan  Ass  n 
V.  Denson,  189  U.  S.  408,  414,  23  Sup.  Ct.  630,  47  L.  Ed.  870. 

[3]  But  the  Wisconsin  statute  makes  no  requirement  of  the  main- 
taining of  office  within  the  state;  and  it  has  been  expressly  held  by 
the  Supreme  Court  of  that  state,  not  only  that  the  act  in  question  does 
not  relieve  foreign  corporations  not  having  a  portion  of  their  capital 
invested  in  Wisconsin  from  complying  with  the  act,  if  such  corpora- 
tions actually  transact  business  within  the  state  or  make  contracts 
therein  upon  which  they  assume  a  personal  liability  (Southwestern 
Slate  Co.  V.  Stephens,  139  Wis.  616,  626,  120  N.  W.  408,  29  L.  R.  A. 
[N.  S.]  92,  131  Am.  St.  Rep.  1074),  but  that  "a  single  contract  falls 
within  the  ban  of  the  statute."  Southwestern  Slate  Co.  v.  Stephens, 
supra;  citing  Allen  v.  Milwaukee,  128  Wis.  678,  106  N.  W.  1099,  5 
L.  R.  A.  (N.  S.)  680,  116  Am.  St.  Rep.  54,  8  Ann.  Cas.  392.  The  case 
of  Southwestern  Slate  Co.  v.  Stephens  was  an  action  by  a  foreign  cor- 
poration to  collect  a  stock  subscription  under  contract  made  in  Wis- 
consin. The  corporation  had  offices  in  at  least  two  other  states ;  it 
does  not  appear  by  the  opinion  that  it  had  an  office  in  Wisconsin,  or 
that  it  was  doing  business  there  except  the  sale  of  the  stock.  It  was 
said  (139  Wis.,  page  623,  120  N.  W.,  page  410, 29  L.  R.  A.  [N.  S,]  92, 
13  Am.  St.  Rep.  1074): 

**The  trial  court  found  as  matter  of  fact  that  the  subscription  contract  was 
made  in  Wisconsin,  and  that  it  affected  the  personal  liability  of  the  plaintiff. 
If  there  is  sufficient  evidence  in  the  record  to  sustain  this  finding,  the  judg- 
ment must  be  affirmed.  This  result  must  follow  regardless  of  whether  the 
plaintiff  was  or  was  not  transacting  business  in  this  state  within  the  meaning 
vf  subdivision  2,  {  1,  of  the  1905  law." 
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This  construction  of  the  statute  so  made  by  the  highest  court  of  Wis- 
consin will  be  respected  by  the  federal  courts.  See  Chattanooga  Bldg. 
&  Loan  Ass'n  v.  Denson,  supra.  The  contract  on  which  the  suit  is  here 
brought  was  made  in  Wisconsin,  and  it  is  clear  that  it  affected  the  per- 
sonal liability  of  the  Pipe  Company.  The  case  is  thus  brought  directly 
within  the  decision  last  cited. 

[4]  Was  the  transaction  in  question  one  of  interstate  commerce? 
Had  the  contract  been  merely  for  the  manufacture  of  the  pipe  in  Mich- 
igan and  its  shipment  to  and  delivery  in  Wisconsin,  a  transaction  in 
interstate  commerce  would  have  been  presented.  Robbins  v.  Shelby 
Co.  Taxing  District,  120  U.  S.  489,  494,  7  Sup.  Ct.  592,  30  L.  Ed.  694; 
Crenshaw  v.  Arkansas,  227  U.  S.  389,  33  Sup.  Ct.  294,  57  L.  Ed.  565, 
and  cases  there  cited ;  Coweta  Fertilizer  Co.  v.  Brown  (C.  C.  A.  6th 
Cir.)  163  Fed.  162,  168,  89  C.  C.  A.  612.  And  again,  had  the  contract 
involved  merely  a  manufacture  out  of  the  state  and  an  installation  in 
Wisconsin,  the  transaction,  under  many  authorities,  would  still  be  held 
one  in  interstate  commerce.  See  Haughton  Elevator  Co.  v.  Candy  Co., 
156  Mich.  25,  27,  120  N.  W.  18;  Imperial  Curtain  Co.  v.  Jacob,  163 
Mich.  72,  76,  127  N.  W.  772;  Buffalo  Refrig.  Mach.  Co.  v.  Penn  Heat 
&  Power  Co.  (C.  C.  A.  3d  Cir.)  178  Fed.  696,  102  C.  C.  A.  196.  But 
neither  of  the  features  stated  exists  here.  The  dominant  feature  of 
the  transaction  is  its  local  character.  The  contract  relates  to  the  man- 
ufacture of  the  sewer  pipe  in  Wisconsin,  and  in  that  state  alone.  In 
this  respect  it  does  not  differ  materially  from  the  contract  taken  by 
the  Construction  Company.  The  mere  fact  that  the  forms,  derrick, 
and  saddle  were  shipped  in  from  without  the  state  does  not  overcome 
the  force  of  the  local  and  determinative  character  of  the  transactioa 
The  following  cases,  among  others,  support  this  conclusion,  some  of 
them  emphasizing  the  distinction  we  have  expressed.  Haughton  Ele- 
vator Co.  v.  Candy  Co.,  supra ;  Imperial  Curtain  Co.  v.  Jacob,  supra ; 
Independent  Tug  Line  v.  L.  S.  Lumber  &  Box  Co.,  146  Wis.  121,  131 
N.  W.  408;  Buffalo  Refrig.  Mach.  Co.  v.  Penn  Heat  &  Power  Co., 
supra.  See,  also,  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U. 
S.  611,  616,  23  Sup.  Ct.  206,  47  L.  Ed.  328. 

We  are  thus  brought  to  the  question  whether  the  statute  makes  the 
contract  before  us  absolutely  void,  or  whether  it  merely  imposes  some 
other  penalty  for  failure  to  comply  with  it.  Had  it  merely  forbidden 
suit  in  the  state  courts,  or  merely  imposed  the  liability  of  the  corpora- 
tion and  its  officers  to  penalties,  without  in  terms  declaring  the  contract 
void,  it  should  be  held  that  such  prohibition  or  penalty  was  regarded 
by  the  Legislature  as  ample  to  effect  the  legislative  object;  and  in  such 
case  the  statute  would  create  no  impediment  to  suit  in  the  courts  of 
other  states  or  in  the  federal  courts.  Cooper  v.  Ferguson,  supra ;  Fritts 
V.  Pahner,  132  U.  S.  282,  289,  10  Sup.  Ct.  93,  33  L.  Ed.  317;  Allen  v. 
Alleghany  County,  196  U.  S.  458,  462,  25  Sup.  Ct.  311,  49  L.  Ed.  551 ; 
David  Lupton's  Sons  v.  Automobile  Club  of  America,  225  U.  S.  489, 
496,  32  Sup.  Ct.  711,  56  L.  Ed.  1177,  and  cases  cited ;  Johnson  v.  New 
York  Breweries  Co.,  Ltd.  (C.  C.  A.  2)  178  Fed.  513,  101  C.  C.  A.  639. 
And  had  the  statute  imposed  both  the  prohibition  and  penalty  referred 
to,  perhaps  the  result  above  stated  would  equally  follow.  But  if  the 
128C.C.A.— 0 
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Statute  has  expressly  declared  the  contract  void,  such  invalidity  must, 
in  our  opinion,  be  recognized  by  the  courts,  state  and  federal,  in  what- 
ever state  suit  may  be  brought  for  its  enforcement.  See  Harris  v. 
Runnels,  12  How.  79,  83,  13  L.  Ed.  901,  and  notes;  Alleghany  County 
V.  Allen,  69  N.  J.  Law,  270,  274,  55  Atl.  724;  Johnson  v.  New  York 
Breweries  Co.,  Ltd.,  supra ;  Blodgett  v.  Lanyon  Zinc  Co.  (C.  C.  A.  8th 
Cir.)  120  Fed.  893,  896,  58  C.  C.  A.  79;  Dunlop  v.  Mercer  (C.  C.  A. 
8th  Cir.)  156  Fed.  545,  554,  86  C.  C.  A.  435;  Thomas  v.  Birmingham 
Ry.,  Lt.  &  P.  Co.  (D.  C.)  195  Fed.  340,  342. 

The  statute  provides  that  contracts  of  a  foreign  corporation  which 
has  not  complied  with  the  requirements  of  the  section  "shall  be  wholly 
void  on  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be  enforce- 
able against  it  or  them."  The  Supreme  Court  of  the  state  has  con- 
strued the  statute  as  making  absolutely  void  all  contracts  made  by  for- 
eign corporations  affecting  their  liability,  or  relating  to  property  within 
the  state,  before  compliance  with  the  statute  (Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.,  114  Wis.  66,  76,  89  N.  W.  904;  Allen  v.  Milwaukee, 
128  Wis.  678,  687,  106  N.  W.  1099,  5  L.  R.  A.  [N.  S.]  680,  116  Am. 
St.  Rep.  54,  8  Ann.  Cas.  392);  and  this  court  is  bound  by  that  con- 
struction, which  also  has  been  recognized  and  applied  by  the  Supreme 
Court  of  the  United  States  in  Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  supra.  True  the  Supreme  Court  of  the  State,  in  Lanz-Owen 
&  Co.  V.  Garage  Equipment  Co.,  151  Wis.  555,  139  N.  W.  393,  decided 
since  the  contract  in  question  was  made  (and,  indeed,  since  the  decision 
of  this  case  below),  has  said  of  contracts  made  before  compliance  with 
the  statute  that  they  are  not  "absolutely  void,"  but  are  "void  only  at  the 
election  of  the  party  dealing  with  the  corporation,"  but  that  decision 
again  affirms  that  such  contracts  are  "wholly  void  on  its  [the  foreign 
corporation's]  behalf  and  on  behalf  of  its  assigns,"  and  that  "neither 
the  corporation  nor  its  assigns  could  enforce  it  against  the  other  party.'' 
We  think  the  expressions  contained  in  this  later  opinion  do  not,  so 
far  as  respects  the  instant  case,  change  the  rule  before  announced  by 
that  court.  Indeed  the  right  of  the  opposite  party  to  enforce  the  con- 
tract was  expressly  written  in  the  statute  when  previously  construed  by 
the  Wisconsin  decisions,  as  well  as  in  Diamond  Glue  Co.  v.  U.  S.  Glue 
Co.  The  basis  of  plaintiff's  asserted  right  of  action  is,  and  must  be, 
the  contract  between  the  Pipe  Company  and  the  Construction  Com- 
pany. The  latter  has  not  affirmed  the  contract;  it  is  not  in  court; 
there  is  no  limitation  of  time  within  which  it  must  elect  whether  or 
not  to  enforce ;  and  the  Surety  Company,  if  pursued,  has,  we  think, 
as  a  party  in  interest,  the  right  to  assert  the  void  nature  of  the  con- 
tract as  against  the  Construction  Company.  Hanna  v.  Kelsey  Realty 
Co.,  145  Wis.  276,  282,  129  N.  W.  1080,  33  L.  R.  A.  (N.  S.)  355,  140 
Am.  St.  Rep.  1075;  Lanz-Owen  &  Co.  v.  Garage  Equipment  Co., 
supra. 

It  results  from  these  views  that  verdict  was  properly  directed  for 
defendants.  This  conclusion  makes  it  unnecessary  to  consider  the 
other  grounds  upon  which  the  action  of  the  trial  court  is  based ;  and 
we  accordingly  intimate  no  opinion  thereon. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 
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(211  Fed.  459) 

COPPER  RIVER  &  N.  W.  RY.  CO.  et  al.  v.  HENEY. 

(arcuit  Court  of  Appeals,  Ninth  Circuit    March  3,  1914.) 

No.  2300. 

1.  Trial  (§  419*) — Motion  fob  Nonsuit — Waiveb — Introduction  of  Testi- 

mony. 

On  denial  of  defendant's  motion  for  a  nonsuit  at  the  close  of  plaintiffs 
evidence,  the  motion  is  waived  by  defendant's  subsequent  introduction  of 
testimony  in  its  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  982;  Dec.  Dig.  i 
419.»] 

2.  Commerce  (§  8*) — Injuries  to  Servant — Employers'  Liability  Act — State 

Law. 

The  federal  Employers'  LiabiUty  Act  April  22,  1908,  c.  149,  35  Stat  65 
(U.  S.  Comp.  St  Supp.  1911,  p.  1322)  supersedes  state  and  territorial  laws 
in  the  matter  with  which  it  deals. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  S  5;  Dec.  Dig.. 
f  8.*] 

3.  Master  and  Servant  (§  86*) — Injuries  to  Servant — Employers'  Liabil- 

ity Act — Carriers. 

Where,  in  an  action  for  injuries  to  a  servant  while  retimbering  a  rail- 
road tunnel,  the  complaint  alleged  that  the  C.  company  was  operating  the 
line  of  railroad,  that  defendant  K.  company  was  a  subsidiary  company  of 
the  railroad  company,  and  that  the  latter  in  operating  its  road  did  so- 
partly  through  the  K.  company  as  its  agent,  and  the  evidence  sustained 
such  allegations,  both  defendants  would  be  regarded  as  common  carriers 
as  to  which  the  federal  Employers'  Liability  Act  April  22,  1908,  c.  149,  35 
Stat  65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322)  was  appUcable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  137 ; 
Dec.  Dig.  §  86.*1 

4.  Pleading  (§  369*) — Trial  (§  169*) — Causes  of  Action — Misjoinder — Rem- 

edy. 

Where  an  alleged  misjoinder  of  causes  of  action  is  disclosed  by  plain- 
tiff's evidence,  defendant's  remedy  is  by  motion  to  compel  plaintiff  to  elect, 
and  not  for  the  direction  of  a  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1199-1209;  Dec. 
Dig.  §  369;*  Trial,  Cent  Dig.  §§  341,  381-387,  389;   Dec.  Dig.  §  169.*1 

5.  Master  and  Servant  (§  286*) — Injuries  to  Servant — Negligence. 

In  an  action  for  injuries  to  a  servant  of  certain  carriers,  evidence  held 
sufficient  to  entitle  plaintiff  to  go  to  the  jury  on  the  question  of  defend- 
ants' negligence  in  failing  to  properly  light  and  guard  a  dangerous  open- 
ing in  a  platform  in  the  tunnel. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig.  § 
286.*] 

O.   Appeal  and  Error  (§  272*) — Instructions — Exceptions — ^Time. 

Exceptions  to  instructions  given  and  to  the  refusal  of  requests  taken 
after  the  verdict  has  been  returned  are  unavailable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1611- 
1619;   Dec.  Dig.  §272.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska ;   Peter  D.  Overfield,  Judge. 
Action  by  James  Heney  against  the  Copper  River  &  Northwestern 
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Railway  Company  and  the  Katalla  Company.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

The  defendant  In  error  was  the  plaintiff  in  an  action  to  recover  damages  for 
personal  Injuries  sustained  in  falling  through  an  opening  in  a  platform  in  a 
tunnel  on  the  line  of  the  Copper  River  &  Northwestern  Railway  Company 
(hereinafter  designated  the  Copper  River  Company)  in  Alaska.  In  his  com- 
plaint he  alleged  that  he  was  employed  nominally  by  the  Katalla  Company,  a 
corporation,  but  that  in  reality  he  was  working  for  the  Copper  River  Com- 
pany, of  which  the  Katalla  Company  was  the  agent.  He  alleged  negligence  on 
the  part  of  both  corporations  defendant  in  that  the  tunnel  in  which  he  was 
working  was  not  sufficiently  lighted,  and  that  the  opening  in  the  platform  was 
not  properly  safeguarded.  The  defendants  in  the  action  answered  separately, 
denying  all  the  allegations  of  the  complaint  except  the  allegations  that  they 
were  incorporated  and  doing  business  In  Alaska.  They  each  pleaded  the  af- 
firmative defenses  of  contributory  negligence  and  assumption  of  risk.  The 
jury  returned  a  verdict  for  $2,025  in  favor  of  the  plaintiff.  Thereupon  judg- 
ment was  rendered. 

Several  months  prior  to  the  accident  the  tunnel  had  caved  in.  The  plain- 
tiff had  been  engaged  for  about  a  month  in  the  work  of  retimbering  it  In 
doing  this  a  structure  had  been  made  two  stories  in  height,  so  that  about 
21  feet  above  the  railway  track  a  platform  or  floor  had  been  placed  covering 
the  entire  width  of  the  tunnel,  and  it  had  been  extended  some  200  feet  The 
plaintiff  and  three  others  were  engaged  in  placing  lagging  between  the  tim- 
bers on  the  sides  of  the  tunnel  above  the  platform.  When  that  work  in  the 
tunnel  began,  the  working  place  was  well  lighted  by  two  powerful  acetylene 
lamps.  These  had  been  removed,  and  torches  had  been  substituted.  But  for 
three  or  four  days  before  the  accident  the  only  light  furnished  was  hand  lan- 
terns, and  for  the  four  men  working  on  the  platform  but  three  lanterns  had 
been  furnished.  At  times  when  the  tunnel  was  filled  with  smoke  from  passing 
engines  it  was  very  difl3cult  for  the  men  to  see;  the  lanterns  showing  merely 
a  faint  red  glow.  There  was  evidence  that  the  men  asked  for  more  lights, 
and  that  their  request  had  not  been  complied  with.  Just  prior  to  the  acci- 
dent a  train  had  gone  through  the  tunnel,  leaving  smoke  which  rose  through 
the  platform  into  the  space  above.  The  plaintiff,  at  the  instance  of  one  of  his 
fellow  workmen,  proceeded  along  the  platform  In  the  direction  of  the  opening 
therein,  carrying  his  lantern,  intending  to  measure  a  space  for  lagging  near 
the  edge  of  the  opening.  The  smoke  was  so  dense  as  it  came  up  from  below 
that  he  could  not  see  the  platform  on  which  he  walked,  although  he  could 
discern  the  timbers  along  the  sides.  He  testified:  "As  I  was  groping  along 
going  back  looking  for  the  place  where  I  was  going  to  work,  I  walked  into 
thLs  hole.  The  smoke  was  coming  up  so  thick,  and  I  had  the  lantern  in  my 
hand,  but  I  could  not  see  the  hole.'* 

R.  J.  Borver,  of  Cordova,  Alaska,  and  W.  H.  Bogle,  Carroll  B. 
Graves.  F.  T.  Merritt  and  Lawrence  Bogle,  all  of  Seattle,  Wash.,  for 
plaintiffs  in  error. 

E.  E.  Ritchie,  of  Valdez,  Alaska,  T.  C.  West  and  Fernand  de  Jour- 
nel,  both  of  San  Francisco,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
We  may  pass  by  the  defendants*  motion  for  a  nonsuit,  made  at  the 
close  of  the  plaintiff's  evidence,  the  denial  of  which  is  assigned  as  er- 
ror, for  the  defendants  thereafter  waived  their  motion  by  offering  tes- 
timony in  defense  of  the  action. 
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[2]  Error  is  assigned  to  the  refusal  of  the  court  to  direct  a  verdict 
in  favor  of  the  defendants.  The  motion  was  based  on  the  grounds : 
That  the  plaintiff  had  failed  to  establish  that  both  the  defendants  were 
engaged  in  the  business  of  a  common  carrier ;  that  he  failed  to  estab- 
lish that  he  was  employed  or  working  for  the  Katalla  Company ;  that 
the  evidence  proved  his  contributory  negligence;  and  that  there  was 
no  evidence  to  make  out  a  case  against  the  defendants.  The  argument 
made  in  support  of  this  assignment  of  error  presents  grounds  in  addi- 
tion to  those  which  were  expressed  in  the  motion  for  a  directed  ver- 
dict, and  it  is  said  that  a  joint  action  against  the  two  corporations  can- 
not be  maintained;  that  the  action  must  be  based  either  on  the  Em- 
ployers' Liability  Act  or  on  the  common  law,  and  not  on  both,  and 
that  if  the  act  applies  to  either  defendant  as  a  common  carrier,  it  su- 
persedes all  common  law  and  statutory  liability  on  its  part.  It  is  true 
that  the  act  of  Congress  supersedes  state  and  territorial  laws  "in  the 
matter  with  which  it  deals."  Francis  v.  McNeal,  228  U.  S.  695,  33 
Suo.  Ct.  701,  57  L.  Ed.  1029;  El  Paso  &  N.  E.  Ry.  v.  Gutierrez,  215 
U.  S.  87,  30  Sup.  Ct.  21,  54  L.  Ed.  106.  But  if  the  Katalla  Company  is 
not  a  common  carrier,  as  contended  by  the  defendants,  it  is  not  with- 
in the  act,  and  common-law  remedies  against  it  remain  unimpaired. 

[3]  While  neither  the  complaint  nor  the  answers  alleged  that  either 
of  the  corporations  was  a  common  carrier,  the  complaint  alleged  that 
the  Copper  River  Company  was  operating  a  line  of  railroad,  and  that 
the  Katalla  Company  was  a  subsidiary  company  of  the  Copper  River 
Company,  and  that  the  latter  in  operating  its  road  did  so  partly  through 
the  Katalla  Company  as  its  agent.  The  testimony  established  these  al- 
legations. It  was  proven  that  the  Copper  River  Company  was  at  the 
time  of  the  accident  a  common  carrier.  It  was  also  shown  that  the 
Katalla  Company  transacted  the  business  of  the  road,  issued  in  its  own 
name  bills  of  lading  for  goods  carried  thereon  and  tickets  for  passen- 
gers bearing  the  heading,  "Katalla  Company  Constructing  and  Operat- 
ing the  Northwestern  Railway  Company."  The  resident  engineer  of 
the  road,  who  had  charge  of  the  work  in  the  tunnel,  and  who  was  called 
as  a  witness  by  the  plaintiff,  testified  that  he  was  unable  to  state  which 
of  the  two  corporations  was  engaged  in  conducting  the  business  of 
a  common  carrier,  but  that  he  got  his  pay  by  the  checks  of  the  Katalla 
Company.  There  was  evidence  that  the  Copper  River  Company  was 
paying  the  license  fee  required  by  law  as  a  common  carrier;  and, 
while  there  was  evidence  tending  to  show  that  the  Katalla  Company  did 
not  pay  such  a  license,  there  was  no  positive  proof  to  that  effect.  And 
whether  it  paid  a  license  fee  or  not,  it  was  a  common  carrier  within 
the  provision  that  the  Employers'  Liability  Act  shall  include  "persons 
or  corporations  charged  with  the  duty  of  the  management  and  opera- 
tion of  the  business  of  a  common  carrier."  The  plaintiffs  in  error  not 
only  did  not  plead  that  one  of  the  corporations  was  a  common  carrier, 
and  that  the  other  was  not,  or  that  two  causes  of  action  were  improp- 
erly united,  but  on  the  trial  they  offered  no  evidence  whatever  to  show 
that  such  was  the  case,  or  to  explain  the  relations  between  the  two 
corporations,  and  at  no  time  did  they  move  that  the  plaintiff  be  re- 
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quired  to  elect  between  causes  of  action.  There  was  no  misjoinder, 
therefore,  of  causes  of  action. 

[4]  But  if  it  had  been  true,  as  contended  by  the  defendants,  that 
misjoinder  was  disclosed  by  the  plaintiff's  evidence,  that  fact,  it  is 
clear,  would  not  entitle  the  defendants  to  a  directed  verdict  in  their 
favor.  Their  remedy  was  to  move  the  court  at  the  conclusion  of  the 
testimony  to  require  the  plaintiff  to  elect  as  against  which  of  the  de- 
fendants he  would  proceed.  21  Cyc.  653 ;  French  v.  Central  Construc- 
tion Co.,  76  Ohio  St.  509,  81  N.  E.  751,  12  L.  R.  A.  (N.  S.)  669,  118 
Am.  St.  Rep.  891. 

[5]  As  to  the  other  grounds  of  the  motion,  it  was  shown  that  the 
plaintiff  was  paid  by  the  checks  of  the  Katalla  Company,  and  upon  the 
case  made  by  the  plaintiff  there  was  evidence  to  go  to  the  jury  tending 
to  prove  the  negligence  of  the  defendant  in  not  properly  lighting  the 
dangerous  opening  in  the  platform,  or  in  failing  to  guard  the  same 
by  railing;  precautions  which  would  necessarily  be  suggested  by  rea- 
sonable care  for  the  safety  of  the  employes.  The  defense  of  contribu- 
tory negligence  of  the  plaintiff  as  a  complete  defense  was  eliminated  by 
the  uncontradicted  evidence  that  both  the  defendants  were  common 
carriers. 

[6]  We  are  precluded  from  considering  the  assignments  of  error 
which  are  based  upon  instructions  to  the  jury  and  refusals  to  instruct, 
for  the  reason  that  it  does  not  appear  that  timely  exceptions  were  taken 
to  the  instructions  so  given  or  denied.  On  May  10,  1913,  two  days  aft- 
er the  jury  had  returned  their  verdict,  the  plaintiffs  in  error  filed  in 
the  court  below  a  paper  containing  their  exceptions  to  the  court's  in- 
structions and  refusals  to  instruct ;  and  it  does  not  appear  in  the  bill  of 
exceptions  that  prior  to  that  date,  or  at  any  time  during  the  trial,  any 
such  exceptions  were  taken.  It  seems  unnecessary  to  cite  authorities 
to  the  proposition  that  exceptions  to  the  charge  taken  after  the  jury 
had  brought  in  a  verdict  are  of  no  avail  in  an  appellate  court.  Refer- 
ence may  be  made  to  Western  Union  Telegraph  Co.  v.  Baker,  85  Fed. 
690,  29  C.  C.  A.  392,  and  cases  there  cited.  Bidwell  v.  George  B.  Doug- 
las Trading  Co.,  183  Fed.  93,  105  C.  C.  A.  385,  and  Star  Co.  v.  Mad- 
den, 188  Fed.  910,  110  C.  C.  A.  652. 

The  judgment  is  affirmed. 


(211  Fed.  402) 

HOLSTEIN  V.  ZEELAND  ORNAMENTAL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     February  3,  1914.) 

No.  2,408. 

Patents  (§  328*) — iNrRiNOEMENX — Process  of  Making  Fabbic-Covebed  Or- 
naments. 

The  Holstein  patents,  No.  683,425,  for  a  process  of  making  fabric-cov- 
ered ornaments  in  which  a  plastic  material  is  pressed  into  ornamental 
configuration  by  means  of  a  die  and  the  fabric  caused  to  adhere  thereto 
in  a  single  operation,  and  for  the  product  of  such  process,  and  No.  779,651, 
for  a  similar  process  in  which  two  operations  are  required,  construed, 
and  held  not  infringed. 

*For  other  cases  see  same  topic  &  9  ntjmbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  Adolph  M.  Holstein,  doing  business  under  the 
name  of  the  Syracuse  Ornamental  Company,  against  the  Zeeland 
Ornamental  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  the  District  Court  by  Sessions,  Dis- 
trict Judge: 

Complainant  is  the  owner  of  two  patents  (Nos.  683,425  and  779,651),  relat- 
ing to  claimed  improvements  in  tlie  art,  process,  and  method  of  manufactur- 
ing cloth  or  fabric-covered  ornaments.  The  bill  of  complaint  Is  in  the  usual 
form  alleging  infringement  and  unfair  competition,  and  praying  for  an  in- 
junction, discovery,  and  an  accounting  with  a  decree  for  profits  and  damages. 
The  defendant  in  its  answer  denies  infringement  and  unfair  competition,  and 
alleges  the  invalidity  of  the  patents  for  lack  of  invention  and  novelty.  The 
question  of  infringement  is  the  principal  one  to  be  determined. 

In  the  specification  of  patent  No.  683,425,  it  is  stated: 

"This  invention  relates  to  improvements  in  the  art  and  process  of  manu- 
facturing fabric-covered  ornaments  or  moldings,  the  primary  object  being  to 
reduce  to  a  minimum  the  cost  of  producing  ornamental  fabric-covered  sur- 
faces of  any  desired  configuration  by  combining  an  adhesive  plastic  or  other 
material  with  a  fabric  or  equivalent  facing  and  simultaneously  pressing  the 
fabric-covered  surface  into  the  desired  ornamentation  or  configuration.   ♦   ♦    ♦ 

"In  the  art  of  manufacture  of  fabric-covered  ornaments  and  moldings  it 
has  been  the  practice  to  first  produce  the  ornamented  surface  on  a  plastic 
or  other  material,  and  then  to  apply  the  fabric  covering  to  the  ornamented 
surface  by  hand,  which  process,  it  is  well  known,  is  laborious,  expensive,  and 
entirely  impracticable  in  extremely  intricate  and  fine  ornamentation  or  in 
extra  heavy  and  sharp  relief  work,  and  that  even  in  ordinary  ornamentation 
the  sharpness  of  the  relief  or  configuration  is  frequently  lost  by  the  inability 
of  the  operator  to  force  the  fabric  into  contact  with  every  minute  detail  of 
such  configuration. 

"Our  improved  method  or  process  consists,  broadly:  First,  in  the  mechanical 
application  of  the  fabric  or  equivalent  facing  to  any  ornamented  or  plain 
surface  by  a  single  operation ;  second,  the  simultaneous  formation  of  the  same 
configuration  or  ornamentation  in  both  the  plastic  material  and  fabric  cover- 
ing or  facing;  and,  third,  the  pressing  together  in  one  die  or  mold  of  an  ad- 
hesive plastic  body  and  a  fabric,  with  the  fabric  adjacent  to  the  negative 
mold  or  die,  whereby  the  ornamentation  is  produced,  first,  upon  the  fabric 
and  then  upon  the  plastic  material,  and  both  are  caused  to  adhere  to  each 
other.     *     *     • 

"The  essential  steps  in  the  process  of  making  fabric-covered  ornaments  con- 
sists, first,  in  interposing  the  fabric  between  the  plastic  material  and  the  nega- 
tive die  and  then  pressing  the  whole  by  mechanical  means  against  the  notxn- 
tive,  whereby  the  contour  of  the  negative  is  positively  and  simultaneously 
transmitted  to  the  fabric  and  to  the  plastic  material  by  a  single  operation. 
The  plastic  material  being  provided  with  an  adhesive  element  causes  the 
fabric  to  retain  the  same  configuration  as  the  die  and  plastic  material,  and 
the  fabric  serves  to  reinforce  the  plastic  body,  which  on  account  of  its  pliabil- 
ity may  be  readily  bent  and  made  to  conform  to  any  contour  to  which  the 
ornament  or  molding  may  be  applied." 

Claims  of  the  inventors  are  stated  as  follows: 

"1.  The  method  and  process  of  making  fabric-covered  ornaments  or  mold- 
ings consisting  in  the  mechanical  appUcation  of  a  fabric  to  an  ornamented 
surface  whereby  the  fabric  in  its  natural  dry  state  is  made  to  assume  the 
same  configuration  as  said  ornament-surface  without  further  treatment. 

"2.  The  method  and  process  of  making  fabric-covered  ornaments  or  mold- 
ings consisting  In  subjecting  a  fabric-covered  surface  of  plastic  material  to 
pre.ssure  against  an  ornamented  surface,  whereby  the  ornamentation  is  posi- 
tively and'  simultaneously  stamped  into  the  fabric  and  plastic  material,  said 
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fabric  being  applied  to  the  surface  of  the  plastic  material  in  its  natural  dr^ 
state,  and  made  to  adhere  thereto  without  further  treatment. 

**3.  The  method  and  process  of  making  fabric-covered  ornaments  or  mold- 
ings consisting  in  interposing  a  fabric  between  a  yielding  surface  of  a  body 
of  material  and  an  ornamented  surface  and  then  forcing  the  whole  against 
said  ornamented  surface  for  simultaneously  producing  a  positive  impression 
in  the  fabric  and  yielding  surface,  said  fabric  being  forced  into  the  intaglio 
parts  of  the  ornamented  surface  and  made  to  adhere  thereto  without  addi- 
tional treatment. 

"4.  As  a  new  article  of  manufacture,  a  body  of  permanently  pliable  ma- 
terial containing  an  adhesive  element  and  having  an  ornamented  surface  and 
a  fabric  facing  of  silk,  satin,  broadcloth,  or  plush  impressed  into  the  same 
configuration  as  said  ornamented  surface." 

Claims  1,  2  and  3,  considered  in  connection  with  the  specification,  are  cor- 
rectly construed  and  interpreted  by  complainant's  expert  witness: 

"The  fundamental  feature  of  novelty  in  each  of  these  claims  therefore  con- 
sists in  pressing  a  cloth-covered  plastic  body  against  the  negative  ornamental 
surface  of  a  mold  under  mechanical  pressure  whereby  the  positive  ornamen- 
tation is  simultaneously  impressed  in  the  fabric  and  plastic  body  correspond- 
ing in  minutest  detail  to  the  surface  of  the  negative. 

"The  other  broad  feature  of  novelty  of  the  process  consists  in  causing  the 
cloth  to  adhere  to  all  parts  of  the  ornamented  surface  by  the  same  pressure 
which  formed  the  ornamentation.'* 

Claim  4  necessarily  refers  and  pertains  to  the  article  of  manufacture  pro- 
duced by  the  process  set  forth  in  claims  1,  2,  and  3  and  the  specification,  and 
must  be  construed  and  interpreted  in  the  same  way. 

In  his  specification  of  patent  No.  779,651,  complainant  says: 

"This  invention  relates  to  improvements  in  the  method  of  manufacturing 
cloth-covered  ornaments  for  burial  caskets.  These  ornaments  are  made  of  a 
composition  material  of  a  putty  nature,  which  is  molded  to  the  desired  form 
while  in  a  plastic  or  semiplastic  condition,  and  contains  a  suitable  bond  and 
an  adhesive  substance  which  are  thoroughly  mixed  with  the  putty  base,  so 
that  by  slightly  steaming  the  ornament  after  being  molded  it  becomes  easily 
pliable,  but  when  cold  becomes  hard,  although  tenacious  and  somewhat  plia- 
ble. Heretofore  I  have  made  these  ornaments  under  my  patent  No.  683,425, 
dated  October  1,  1901,  by  applying  the  cloth  in  a  dry  state  to  the  ornamental 
surface  while  the  composition  material  was  in  a  somewhat  green  state — that 
is,  the  cloth  was  applied  by  the  same  dies  by  which  the  ornament  was  formed 
and  during  the  operation  of  forming  the  ornament.  This  has  proved  to  be 
a  very  satisfactory  method  of  applying  the  cloth ;  but  I  have  found  that  dif- 
ferent manufacturers  cover  their  caskets  with  different  makes  of  cloth,  and 
that  these  cloths  vary  slightly  in  shade  or  tint,  and  it  therefore  becomes  nec- 
essary for  each  manufacturer  for  whom  my  ornaments  are  made  to  supply 
me  with  their  particular  shade  of  cloth,  so  that  there  may  be  no  dilTerence 
between  the  color  of  the  cloth  in  the  ornaments  and  that  on  the  body  of  the 
casket  The  orders  for  these  ornaments  are  necessarily  filled  in  great  haste, 
and  it  therefore  becomes  necessary  to  provide  some  means  of  applying  the 
cloth  to  the  ornaments  as  soon  as  the  order  is  received.  In  order  that  this 
may  be  done  expeditiously,  a  certain  quantity  of  adhesive  substance,  as  ce- 
ment or  glue,  is  thoroughly  mixed  in  the  composition,  after  which  the  orna- 
ments are  pressed  to  the  desired  form  without  applying  the  cloth,  and,  of 
course,  these  ornaments  soon  become  cold  and  dry,  and  I  have  found  that 
by  slightly  steaming  the  ornamented  surface  the  cloth  may  be  readily  ap- 
plied, either  by  hand  or  in  the  same  press  or  dies  by  which  the  ornament  was 
made,  the  latter  method  being  preferred,  as  it  impresses  the  cloth  more  evenly 
against  all  parts  of  the  adhesive  surface. 

"My  improvement,  therefore,  consists  in  steaming  the  ornamented  surface, 
which  is  done  very  quickly  by  simply  moving  the  ornament  across  a  jet  of 
steam,  after  which  the  cloth  is  applied  by  the  same  dies  which  form  the  orna- 
ment and  by  hand,  and  the  adhesive  element,  being  moist,  readily  grips  the 
cioth  and  soon  cools,  thus  firmly  securing  the  cloth  to  the  ornament  The 
work  of  steaming  is  done  almost  instantaneously,  and  therefore  permits  a 
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large  number  of  these  ornaments  to  be  covered  within  a  very  short  period  of 
time." 

His  claim  is  thus  stated: 

**The  herein-described  method  of  manufacturing  ^loth-covered  ornaments 
consisting  in  mixing  with  a  composite  body  a  quantity  of  adhesive  and  then 
pressing  the  desired  ornamentation  in  the  surface  of  said  body  and  allowing 
the  composite  body  to  dry ;  then  slightly  steaming  the  ornamented  surface  to 
soften  the  adhesive  and  immediately,  afterward  applying  the  cloth  facing, 
whereby  tiie  adhesive  is  caused  to  permanently  secure  the  cloth  to  the  com- 
posite body." 

Defendant's  process  of  manufacturing  fabric-covered  ornaments  is  stipu- 
lated to  be  as  follows: 

**First  The  defendant  takes  a  wooden  block  A,  which  is  routed  out  in  one 
of  its  faces  as  shown  at  "a"  for  the  purpose  of  forming  a  recess,  in  which 
recess  is  placed  a  material  susceptible  to  receiving  an  impression,  and  which 
subsequently  hardens  and  forms  a  die  5. 

"Second.  The  plastic  materials  B  from  which  the  ornament  is  made  is  placed 
over  the  die  or  mold  and  pressed  by  suitable  appliances  into  the  die.  The 
ornament  Is  then  removed  from  the  die  and  allowed  to  dry  and  become  hard, 
and  the  edges  are  then  removed  or  trimmed  off  in  any  suitable  way  as  If 
trimmed  by  hand. 

•"Third.  The  plastic  material  forming  the  ornament  is  composed  of  glue, 
whiting,  rosin,  and  ground  wood. 

"Fourth.  The  dry  ornaments  are  then  covered  with  a  coating  of  glue  and 
the  fabric  or  cloth  covering  is  placed  upon  the  face  of  the  ornament  and  by 
hand  the  fabric  is  worked  Into  the  interstices,  depressions,  and  cavities  of 
the  ornaments. 

"(The  ornament  as  thus  covered  is  then  replaced  in  the  die  and  pressure 
again  applied  to  finish  the  face  of  the  ornament,  and  more  perfectly  work 
the  fabric  Into  the  interstices,  crevices,  and  valleys  of  the  ornament.) 

"Fifth.  The  ornament  with  its  face  covering  is  then  removed  from  the  die 
and  the  edges  trimmed  off  and  pasted  over  onto  the  back  of  the  ornament 
by  hand." 

It  appears  by  the  proofs  that  in  defendant's  process  glue  is  applied  to  the 
surface  of  the  ornaments  by  means  of  a  brush. 

An  examination  of  complainant's  inventions,  as  defined  and  described  In  the 
specifications  and  claims  above  quoted,  and  a  comparison  of  such  inventions 
with  the  method  and  process  employed  and  used  by  defendant,  clearly  demon- 
strate that  there  is  no  infringement  of  the  first  patent  and  none  of  the  sec- 
ond unless  the  hand  coating  of  the  hard  and  dry  face  of  an  uncovered  orna- 
ment with  glue  is  the  equivalent  of  steaming,  and  thus  softening  its  surface 
and  making  it  plastic  and  adhesive.  The  alleged  infringement  consists  nei- 
ther in  the  ingredients  and  composition  of  the  plastic  material,  nor  in  the 
formation  of  the  uncovered  ornament,  but  rather  in  the  method  and  process 
of  combining  and  uniting  the  plastic  ornament  with  the  fabric  cover.  The 
process  of  attaching  a  doth  or  fabric  covering  to  a  surface  coated  with  solvent 
glue  or  other  adhesive  substance,  either  by  hand  or  by  mechanical  pressure, 
is  familiar  to  every  one,  and  very  old.  The  process  covered  by  complainant's 
flLTst  patent  consists  essentially  of  impressing  the  ornamentation  or  configura- 
tion upon  the  fabric  covering  and  the  soft  and  plastic  body  of  the  ornament 
simultaneously,  by  subjecting  both  to  the  same  pressure  in  a  mold  or  die, 
and  thereby  not  only  producing  and  completing  an  ornament  In  a  single  op- 
eration but  also  combining  its  parts  into  nearly  an  homogeneous  whole.  The 
process  of  the  second  patent  is  essentially  the  same  as  that  of  the  first,  dif- 
fering therefrom  only  in  the  fact  that  it  calls  for  an  interrupted  Instead  of  a 
continuous  operation,  or,  to  speak  more  accurately,  two  operations  Instead  of 
one.  In  other  words,  in  the  process  covered  by  the  second  patent,  the  body  of 
the  ornament  is  first  molded  and  formed  in  the  die  from  the  soft  and  moist 
materials,  then  removed  from  the  die  and  permitted  to  dry  and  become  hard, 
then  again  partially  softened  and  moistened  by  steaming,  and  finally  re- 
placed in  the  mold  or  die  with  the  cloth  covering  thereon,  and  by  pressure 
reshaped,  remolded,  and  re-formed,  the  resultant  product  being  substantially 
identical  with  that  of  the  process  covered  by  the  first  patent 
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Complainant  contends  that  defendant,  by  applying  solvent  or  liquid  glue 
to  the  surface  of  the  dry  body  of  the  ornament,  also  softens  it  and  by  replac- 
ing it  in  the  die  with  the  cloth  cover  and  subjecting  both  to  pressure,  not 
only  remolds,  re-forms  and  reshapes  the  ornament,  but  also  forces  the  sub- 
stance of  the  one  into  the  fabric  of  the  other.  He  insists  that,  unless  softened 
and  made  plastic,  the  body  of  the  ornament  and  the  additional  cloth  cover- 
ing could  not  be  placed  In  the  original  mold  or  die  and  subjected  to  pressure 
without  cutting,  tearing  or  otherwise  Injuring  the  fabric  and  defacing  the  or- 
namentation. The  defendant  claims  that  the  green  and  moist  body  of  the 
ornament,  as  it  comes  from  the  die  or  mold  in  the  first  Instance,  will  shrink 
sufficiently  in  drying  to  admit  into  the  die  the  cloth  covering  in  addition  to 
itself.  The  testimony  upon  this  subject  is  very  conflicting,  and  It  is  sufllclent 
to  say  that  the  evidence  on  the  part  of  the  defendant  is  more  satisfactory, 
reasonable,  and  convincing  than  that  In  behalf  of  complainant. 

The  evidence  does  not  establish  a  case  of  unfair  competition  and  there  be- 
ing no  infringement,  other  questions  need  not  be  considered. 

A  decree  will  be  entered  dismissing  the  bill  of  complaint,  with  costs  to  the 
defendant  to  be  taxed. 

E.  A.  Thompson,  of  Syracuse,  N.  Y.  (Howard  P.  Denison,  of  Syra- 
cuse, N.  Y.,  of  counsel),  for  appellant. 
J.  N.  Clark,  of  Zeeland,  Mich.,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and  SA- 
TER,  District  Judge. 

PER  CURIAM.  The  decree  of  the  district  court  is  affirmed  upon 
the  grounds  stated  in  the  opinion  of  Judge  Sessions  in  that  court, 
which  is  approved. 


(211  Fed.  466) 

TURNER  V.  MOORE  et  aL  t 

(Circuit  Court  of  Appeais,  Eighth  Circuit    January  19,  1914.) 

No.  3801. 

1.  Patents  (§  26*) — Invention — Combination  of  Old  Elements. 

It  does  not  constitute  patentable  invention  to  bring  elements,  all  of 
which  were  clearly  disclosed  in  prior  patents,  although  separately,  to- 
gether in  a  combination  in  which  each  performs  merely  its  old  function. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  27-30;  Dec.  Dig. 
S  26.* 

PatentabiUty  of  combinations  of  old  elements  as  dependent  on  results 
attained,  see  note  to  National  Tube  Co.  v.  Aiken,  91  C.  C.  A.  123.] 

2.  Patents  (§  328*) — Invention — Reinforced  Concrete  Construction. 

The  Turner  patent  No.  985,119,  for  a  reinforced  concrete  building  con- 
struction, held  void  for  lack  of  Invention  in  view  of  the  prior  art 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Charles  A.  Willard,  Judge. 

Suit  in  equity  by  Claude  A.  P.  Turner  against  Morris  E.  Moore  and 
Edward  J.  Scriver,  partners  under  the  name  of  Moore  &  Scriver. 
Decree  for  defendants,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  198  Fed.  134. 

*For  other  cases  £ce  same  topic  &  9  numbbb  in  Dec.  A  Am.  Dlg9. 1907  to  date,  St  Rep'r  Indexts 
T  Eobearing  denied  August  S,  1914. 
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Charles  J.  Williamson,  of  Washington,  D.  C.  (Louis  A.  Hubachek, 
of  Minneapolis,  Minn.,  on  the  brief),  for  appellant. 
H.  E.  Fryberger,  of  Minneapolis,  Minn.,  for  appellees. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  VAN  VALKEN- 
BURGH,  District  Judge. 

HOOK,  Circuit  Judge.  Turner  sued  Moore  &  Scriver  for  infringe- 
ment of  claims  1,  4,  and  6  of  his  patent  No.  985,119,  February  21, 
1911,  for  new  combination  in  reinforced  concrete  building  construc- 
tion. He  appeals  from  a  decree  of  the  trial  court  dismissing  his  bill 
on  the  ground  of  noninfringement. 

The  claims  of  the  patent  contemplate  reinforced  concrete  columns 
in  a  building  structure  of  one  or  more  stories,  with  intervening  slab 
floors  integral  therewith;  the  columns  having  cantilever  heads;  the 
column  reinforcement  being  vertically  continuous,  that  of  the  can- 
tilever heads  independent  thereof,  and  that  of  the  floor  slabs  being 
groups  of  rods  running  across  the  column  heads  from  column  to  col- 
umn in  various  directions.  The  cantilever  rods  are  elbow  shape,  the 
lower  portions  extending  downward  into  their  respective  columns, 
and  the  upper  portions  radiating  laterally  from  the  column  tops  into 
the  floor  structure.  In  another  form  specified  the  elbow  extensions 
are  supplemented  by  rods  crossing  the  columns  and  projecting  into  the 
slab.  In  one  of  the  claims  the  lower  members  of  the  elbow  rods  are 
not  expressed  as  being  independent  of  the  vertical  column  rods.  In 
the  structure  of  the  patent,  beams  or  girders  as  floor  supports  are  dis- 
pensed with. 

[1,  2]  The  column  and  flat  slab  construction  was  old  in  the  art,  and 
was  so  declared  by  the  Patent  Office.  Except  as  to  the  elbow  rods  the 
evidence  before  the  trial  court  was  full  and  convincing  that  none  of 
the  plaintiff's  particular  elements  were  new.  This  was  so  completely 
established  by  prior  patents,  publicatibns,  and  designated  structures 
that  no  pains  need  be  taken  to  enumerate  and  discuss  them.  Counsel 
argue  that  as  no  single  prior  patent,  publication,  or  structure  exhibited 
all  the  elements'  of  the  claims  in  suit,  the  defense  must  fail.  But  if 
they  were  clearly  disclosed  before,  though  separately,  it  was  not  in- 
vention to  bring  them  together  as  the  plaintiff  did.  For  example,  it 
is  not  invention  to  take  a  fire  pot  from  an  old  stove,  a  flue  from  an- 
other, and  a  coal  reservoir  from  a  third  and  assemble  them,  where 
each  merely  performs  its  old  functions  in  its  new  location.  Hailes  v. 
Van  Wormer,  20  Wall.  353,  22  L.  Ed.  241.  Plaintiff's  column  rods 
were,  in  function,  the  old  column  rods,  and  nothing  more.  His  floors 
of  flat  slabs  without  beams  or  girders  were  old  and  so  of  their  rein- 
forcement by  groups  of  rods  passing  in  various  directions  over  the 
points  of  support.  The  cantilever  rods  extending  across  the  tops  of 
the  columns  into  the  supported  structure  were  also  old.  The  plaintiff 
merely  selected  and  assembled  old  things  in  aggregation,  and  pushed 
them  with  enterprise  and  publicity. 

The  elbow  device  is  plainly  disclosed  in  patent  No.  667,871  to  El- 
linger,  February  12,  1901.  His  was  a  column,  beam,  and  floor  con- 
struction, but  the  extension  of  the  horizontally  bent  rods  into  the  floor 
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itself  was  suggested,  even  if  it  would  not  naturally  occur  to  a  person 
of  ordinary  skill  in  the  art.    In  Ellinger's  specifications  it  is  said: 

**As  shown  In  Figs.  1  and  2  the  column  and  beam  are  In  one  continuous 
structure,  the  upper  ends  of  the  rods  1  on  the  opposite  sides  of  the  column 
being  turned  outwardly  at  right  angles  and  embedded  In  the  cemented  ma- 
terial of  the  beam.  The  column  may,  however,  be  made  separately  from  the 
beam,  or  It  may  be  formed  Integral  with  a  section  of  the  floor  or  other  struc- 
ture which  it  is  to  support." 

In  this  patent  the  lower  members  of  the  elbow  rods  are  employed 
as  column  reinforcement,  and  seem  to  extend  to  the  foot  of  the  col- 
umn, whereas  in  two  of  the  three  claims  in  suit  they  are  separate  or 
independent.  But  this  difference  is  for  economy  in  the  use  of  metal 
and  for  convenience  in  working,  and  a  change  from  one  to  the  other 
would  hardly  deserve  the  dignity  of  invention.  Thus  in  his  original 
application  the  plaintiff  specified  that: 

"When  the  column  reinforcement  consists  in  the  banded  and  bound  verti- 
cal rods  I  bend  the  rods  outward  at  the  top  of  the  column  and  extend  the 
laterally  bent  portions  thereof  horizontally ;  but  where  the  column  reinforce- 
ment consists  of  the  banded  and  bound  bars  of  structural  steel  (members  too 
rigid  to  be  practically  bent)  I  employ  the  elbow  ribs  the  vertical  portions  of 
which  I  arrange  within  the  column  and  the  horizontal  portions  of  which  I 
arrange  within  the  floor  slab,"  etc. 

In  the  final  amendment  of  the  specifications  which  are  incorporated 
in  the  patent  as  issued  emphasis  is  put  upon  the  independency  of  the 
elbow  and  column  rods.  The  idea  seems  to  have  come  with  the  strug- 
gle in  the  Patent  Office.  The  extension  of  the  lower  members  of  the 
elbow  rods  into  the  column  is  for  anchorage,  and  in  Ellinger's  device 
it  is  accomplished  by  the  upper  part  of  his  column  rods.  For  this 
function  the  devices  are  mechanical  equivalents,  and  so  nearly  alike 
that  a  change  from  Ellinger's  to  plaintiff's  would  naturally  suggest 
itself  to  a  person  who  in  building  a  structure  of  two  or  more  stories 
desired  the  column  rods  continuous  instead  of  bent  out  laterally  at  the 
top  of  each  column.  But  even  this  independency  was  not  the  plain- 
tiff's invention.  It  was  disclosed  in  the  work  of  Berger  and  Guillerme 
entitled  La  Construction  en  Ciment  Arme,  published  in  Paris  in  1902, 
which  testimony  shows  is  a  standard  work  of  high  authority.  One 
volume  consists  largely  of  text  and  illustrations  and  the  other  of  plans 
and  drawings.  Plate  xlii  in  the  latter  shows  a  reservoir  with  a  flat 
slab  bottom  and  a  column  in  the  center  supporting  an  arch  slab  top. 
Some  of  the  vertical  column  rods  are  bent  elbow  like  outward  into 
the  footing  of  the  column  and  rods  in  the  roof  or  top  are  bent  down- 
ward into  the  column  where  they  are  independent  of  the  column  rein- 
forcement. A  cross-section  of  the  top  of  the  column  shows  the  hori- 
zontal rods  radiating  into  the  adjacent  structure.  It  may  also  be  ob- 
served that  Plate  xlvi  of  the  same  volume  shows  in  skeleton  form  the 
reinforcement  rods  of  a  column  bent  outward  elbow  like  at  both  top 
and  bottom.  Indeed,  passing  all  other  evidences  of  the  prior  art,  in- 
cluding physical  structures  in  various  parts  of  the  country,  this  work, 
published  about  eight  years  before  plaintiff's  application  for  the  pat- 
ent before  us,  and  more  than  two  years  before  the  application  for  his 
prior  patent,  No.  859,858,  discloses  by  itself  almost  every  other  ele- 
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ment  of  the  claims  now  in  suit — columns  with  vertical  rods,  integral 
with  and  supporting  flat  slab  floors  without  beams  or  girders,  and 
groups  of  rods  in  flat  slab  construction  running  in  different  directions 
over  the  columns  from  column  to  column.  Circumferential  rings  and 
struts  or  braces  in  the  enlargement  of  the  column  heads  are  also  illus- 
trated. Cantilever  bars  lying  across  and  projecting  beyond  the  heads 
of  supports  were  old  with  Hennebique.  One  disposition  of  them  is 
shown  in  his  patent  No.  611,907,  October  4,  1898,  for  a  joist  or  girder 
construction,  and  their  adaptability  to  a  flat  slab  is  obvious. 
The  decree  is  affirmed. 

VAN  VALKENBURGH,  District  Judge  (concurring).  Both  the 
Supreme  Court  and  this  court  have  distinctly  announced  the  conditions 
under  which  a  new  combination,  all  the  constituents  of  which  were 
well  known  and  in  common  use  before  the  combination  was  made  may 
be  patentable.  Parks  v.  Booth,  102  U.  S.  96-102,  26  L.  Ed.  54 ;  Loom 
Co.  V.  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177;  Potts  v.  Creager,  155 
U.  S.  597,  606,  608,  15  Sup.  Ct.  194,  39  L.  Ed.  275 ;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.  (C.  C.  A.)  106 
Fed.  693,  45  C.  C.  A.  544;  J.  L.  Owens  Co.  v.  Twin  City  Separator 
Co.  (C.  C.  A.)  168  Fed.  259,  93  C.  C.  A.  561 ;  Naylor  v.  Alsop  Process 
Co.  (C.  C.  A.)  168  Fed.  911-917,  94  C.  C.  A.  315 ;  also  Hailes  v.  Van 
Wormer,  20  Wall.  353,  22  L.  Ed.  241.    In  the  latter  case  it  was  said: 

''Merely  bringiDg  old  devices  into  Juxtaposition,  and  there  aUowing  each 
to  work  out  its  own  effect,  without  the  production  of  something  nov^,  is  not 
invention." 

Here,  as  pointed  out  in  the  opinion  of  the  court,  the  constituent 
elements  of  the  patent  in  suit  were  well  known,  and  performed  the 
same  functions  in  the  same  art,  though  not  all  disclosed  in  a  single 
prior  patent,  publication  or  structure.  For  this  reason,  and  for  the 
additional  reason  that  I  believe  the  trial  court  was  correct  in  its  con- 
clusion that  defendant's  building  did  not  infringe  complainant's  pat- 
ent, I  concur  in  the  foregoing  opinion. 
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(211  Fed.  638) 

In  re  CHICAGO  CAR  EQUIPMENT  CO. 

KENWOOD  TRUST  &  SAVINGS  BANK  v.  BUELL. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.    January  6,  1914.) 

No.  2014. 

1.  Appital  and  Errob  (§  1017*) — Review — Conclusiveness  of  Findings. 

Where  a  finding  by  a  referee  in  bankruptcy  that  a  mortgagee  had  rea- 
sonable cause  to  believe  that  the  enforcement  of  his  mortgage  would  ef- 
fect a  preference  was  based  on  facts  and  circumstances  stipulated  in 
writing  for  submission  of  the  issues,  the  rule  as  to  the  persuasive  force 
of  findings  was  inapplicable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S§  3911, 
3961,  3996-4005 ;    Dec.  Dig.  §  1017.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.1 

2.  Bankruptcy  (§  165*) — Preferences — Burden  of  Proof. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  %  60b,  30  Stat.  562  (U.  S.  Comp. 
St.  1901,  p.  3445),  as  amended  by  Act  June  25,  1910,  c.  412,  §  11,  36  Stat 
842  (U.  S.  Comp.  St  Supp.  1911,  p.  1506),  providing  that  if,  at  the  time 
of  a  transfer  by  a  bankrupt  within  four  months  before  the  filing  of  peti- 
tion, the  bankrupt  be  insolvent,  and  the  transfer  then  operate  as  a  pref- 
erence, and  the  person  receiving  it  shall  have  reasonable  cause  to  be- 
lieve that  its  enforcement  would  effect  a  preference,  it  shall  be  voidable 
by  the  trustee,  insolvency  and  reasonable  cause  for  belief  on  the  part  of 
the  transferee  that  enforcement  would  effect  a  preference  must  be  proved 
as  facts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  259,  260,  266 ; 
Dec.  Dig.  §  165.*] 

3.  Bankruptcy  (§  165*) — Voidable  Preferences — Statutory  Provisions. 

Such  section  as  so  amended  does  not  make  all  transfers  to  creditors 
within  the  statutory  period  voidable  per  se  whenever  bankruptcy  ensues 
and  the  transfer  effects  a  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  259,  260, 
266;   Dec.  Dig.  §  165.*] 

4.  Bankruptcy  (§  166*) — Voidable  "Preference** — Statutory  Provisions. 

A  "preference,**  as  used  in  such  section  as  so  amended,  is  one  made  and 
accepted  to  evade  the  rule  provided  by  that  act  for  equal  distribudqu 
among  the  creditors  of  the  bankrupt,  and  there  must  be  a  reasonable 
cause  for  belief  that  such  preference  will  be  effected ;  the  preference  over 
unsecured  creditors  necessarily  obtained  by  a  mortgagee  not  being  the 
preference  intended. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  250-253, 
255-258;    Dec.  Dig.  §  166.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5498,  5499; 
vol.  8,  p.  7759.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Bankruptcy  proceeding  against  the  Chicago  Car  Equipment  Com- 
pany. From  an  order  affirming  an  order  of  the  referee  disallowing  its 
claim  to  the  proceeds  of  mortgaged  property,  the  Kenwood  Trust  & 
Savings  Bank  appeals.    Reversed,  with  directions. 

This  appeal  is  from  an  order  of  the  District  Court,  sitting  In  bankruptcy, 
affirming  an  order  of  the  referee  in  bankruptcy,  whereby  the  claim  of  the 

*For  other  coses  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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appellant,  as  mortgagee,  to  proceeds  In  the  hands  of  the  trustee  In  bank- 
ruptcy derived  from  sale  (under  stipulation)  of  the  mortgaged  property  in 
controversy,  is  disallowed,  except  to  the  extent  of  $300,  on  final  hearing  of 
the  issues.  The  mortgage  referred  to  is  in  the  form  of  a  chattel  mortgage, 
executed  as  the  instrument  of  the  bankrupt  corporation  within  four  months  of 
the  commencement  of  proceedings  in  bankruptcy,  and  embraces  its  entire 
plant  consisting  of  chattels — specifically  described  and  including  machines, 
tools,  lumber  and  other  supplies  "now  upon  the  premises  occupied  by  said 
mortgagor"  as  described— and  duly  recorded.  It  was  made  and  received  to 
secure  an  indebtedness  of  $5,300,  whereof  $5,000  was  pre-existing  in  notes 
and  $300  was  a  present  advance  of  cash.  All  facts  in  issue  for  hearing  below 
were  submitted  in  a  written  "stipulation  of  facts,"  whereof  the  material  re- 
citals are  stated  in  the  opinion. 

The  conclusions  of  the  referee  (affirmed  by  the  District  CJourt)  are  thus 
certified  in  substance:  (1)  That  the  mortgage  "was  given  to  secure  a  past 
indebtedness  of  $5,000  and  for  a  present  consideration  of  $300  only."  (2) 
"That  the  effect  of  the  enforcement  of  such  chattel  mortgage"  beyond  the 
advance  of  $300,  will  enable  the  bank  "to  obtain  a  greater  percentage  of  its 
debt  than  any  other  of  such  creditors  of  the  same  class."  (3)  That  the  bank 
and  its  officers  "acting  therein  at  the  time  of  taking  said  chattel  mortgage  had 
reasonable  cause  to  believe  that  the  enforcement  of  such  chattel  mortgage 
would  effect  a  preference."  (4)  That  the  bank  was  entitled  to  a  lien  upon 
the  proceeds  "to  the  extent  of  $300  and  Interest  *  *  *  and  no  more."  (5) 
And  the  claim  in  excess  thereof  was  disallowed,  with  leave,  however,  to  pre- 
sent its  proof  as  an  unsecured  claim. 

Thomas  M.  Hoyne,  John  O'Connor,  Harry  D.  Irwin,  and  Carl  J. 
Appell,  all  of  Chicago,  111.,  for  appellant. 
Elbert  C.  Ferguson,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  order  of  the  referee,  affirmed  by  the  District  Court,  in  effect  sets 
aside  the  mortgage  made  by  the  bankrupt  to  secure  the  pre-existing 
indebtedness  of  $5,(XX)  as  an  unlawful  preference  to  the  extent  of  such 
indebtedness,  in  derogation  of  the  Bankruptcy  Act.  It  is  stated  in  the 
"findings"  certified  by  the  referee  that  the  mortgagee  "had  reasonable 
cause  to  believe  that  the  enforcement  of  such  chattel  mortgage  would 
effect  a  preference,"  but  such  ruling  rests  entirely  on  facts  and  cir- 
cumstances stipulated  in  writing  for  submission  of  the  issues,  so  that 
the  rule  otherwise  recognized  in  reference  to  the  persuasive  force  of 
findings  of  fact  by  master,  referee  or  trial  court  becomes  inapplicable, 
and  the  ultimate  fact  in  issue  must  be  ascertained  from  the  stipulated 
facts,  including  (as  of  course)  reasonable  inferences  of  fact  therefrom. 

These  leading  facts  are  expressly  stated  in  the  stipulation:  The 
indebtedness  secured  by  the  mortgage  was  $5,300,  of  which  $5,000  was 
pre-existing,  in  two  loans  upon  notes  of  the  mortgagor  within  a  few 
months  theretofore,  incorporated  in  the  new  note,  extending  payment 
60  days,  together  with  a  present  loan  of  $300,  each  loan  obtained  "for 
the  purpose  of  using  the  money  in  the  business"  of  the  mortgagor  and 
so  used.  For  "the  purpose  of  procuring  credit  from  time  to  time,"  and 
prior  to  the  first-mentioned  loan,  a  written  statement  of  its  "financial 
condition"  was  made  by  the  mortgagor  and  held  by  the  bank,  showing 
$25,685  of  assets  and  $1,600  of  liabilities,  with  the  mortgaged  property 
specifically  described  at  a  valuation  in  excess  of  $16,000,  aside  from 


Digitized  by 


Google 


144  128  C.  C.  A.  REPORTS 

lumber  and  other  so-called  "raw  material" ;  and  oral  representations 
were  made  that  it  "was  a  growing  concern."  The  president  of  the 
bank  made  a  visit  to  the  plant  "and  looked  it  over,"  before  extending 
credit,  and  "found  the  same  in  a  satisfactory  condition";  and  subse- 
quently, when  the  mortgage  was  taken,  the  cashier  of  the  bank  visited 
the  plant  "to  examine  the  same  and  verify  the  statement"  made  as  to 
the  amount  of  lumber  on  hand,  and  was  satisfied  therewith.  At  the 
time  the  mortgage  was  made  and  accepted  it  was  not  known  or  believed 
by  the  officials  of  either  corporation  (mortgagor  or  mortgagee)  that,  the 
mortgagor  was  insolvent,  but  each  "believed  that  it  was  solvent" ;  and 
not  only  did  the  president  of  the  bank  believe  the  mortgagor  to  be 
solvent,  but  "none  of  the  said  bank's  officials  believed,  or  had  any  rea- 
son to  believe,  otherwise,  unless  the  facts  herein  stipulated  were  suffi- 
cient in  law  to  charge  the  said  bank  with  notice"  of  the  mortgagor's 
"condition."  Furthermore,  "the  said  loans  were  made,  and  the  said 
chattel  mortgage  was  given  by  the  said  company  and  taken  by  the  said 
bank  in  good  faith,  each  believing  that  the  said  'mortgagor'  was 
solvent  and  would  be  able  to  pay  all  its  debts."  In  reference  to  the 
status  when  bankruptcy  intervened,  one  month  after  the  mortgage  was 
executed,  it  is  stipulated  "that  there  was  no  substantial  change  in  the 
amount  of  the  assets  and  liabilities  of  the  mortgagor" ;  that  the  actual 
liabilities,  inclusive  of  the  mortgage-indebtedness,  was  about  $11,000; 
that  the  "assets"  of  the  bankrupt  realized  only  $2,436.39  on  public  sale 
thereof  by  the  trustee  under  order  of  the  court.  No  proof  of  the  actual 
value  at  any  time,  either  of  the  mortgaged  property  or  of  assets  not 
embraced  therein,  appears  in  the  record ;  and  the  only  facts  which  ap- 
pear to  bear  upon  the  contention  that  the  bank  was  chargeable  with 
notice  of  any  infirmity  in  the  transactions  are  these  stipulations :  That 
the  bank  neither  "procured  another  written  statement"  from  the  mort- 
gagor, nor  asked  for  one,  nor  asked  it  "to  exhibit  its  books,"  nor  made 
"any  eflFort  to  examine  the  books  of  account" ;  and  that  the  mortgagor 
"kept  no  books  of  account  whatever,"  but  the  bank  "did  not  Imow" 
such  fact. 

The  above-mentioned  finding  of  the  referee  upon  the  issue  is  neither 
expressed  in  terms  as  a  finding  of  fact  from  the  evidence  submitted, 
nor  do  we  infer  that  it  can  have  been  so  intended.  Treated  as  an  issue 
of  ultimate  fact,  no  doubt  is  entertainable  that  these  facts  (as  above 
recited)  are  established :  That  the  mortgage  was  both  given  and  taken 
"in  good  faith,"  neither  in  contemplation  of  insolvency  or  bankruptcy, 
nor  with  intent  to  give  or  obtain  an  unlawful  preference;  and  that  it 
was  in  truth  received  by  the  bank  without  "reasonable  cause  to  believe 
that  the  enforcement  of  such"  mortgage  "would  effect  a  preference" 
in  violation  of  the  Bankruptcy  Act.  This  finding,  therefore,  can  have 
no  other  force  than  a  conclusion  of  law,  resting  on  the  terms  of  that 
act,  that  such  "reasonable  cause  to  believe"  must  be  imputed  to  the 
bank,  notwithstanding  its  entire  good  faith  in  the  transaction  so  sub- 
mitted. If  the  ruling  thus  adopted  is  untenable,  we  are  advised  of  no 
ground  on  which  the  denial  of  the  appellant's  claim  can  be  upheld. 

While  it  appears  from  other  findings  of  the  referee  (in  accord  with 
the  evidence),  (a)  that  the  $5,000  amount  in  controversy  secured  by 
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the  mortgage  was  a  pre-existing  indebtedness  of  the  bankrupt,  and  (b) 
that  enforcement  thereof  will  enable  the  bank  "to  obtain  a  greater  per- 
centage of  its  debt  than  any  other  of  such  creditors  of  the  same  class/' 
we  are  of  opinion  that  these  facts  are  without  force  for  support  of 
the  order  below,  unless  the  amendment  of  section  60b  of  the  Bank- 
ruptcy Act,  adopted  June  25,  1910  (36  Stat.  L.  838,  842;  1  Fed.  Stat 
Ann.  Supp.  1912,  p.  739)  makes  one  or  both  thereof  operative  per  se 
to  constitute  an  unlawful  preference.  Prior  to  such  amendment,  the 
rule  applicable  under  the  Bankruptcy  Act  as  to  voidability  of  prefer- 
ences received  during  the  prescribed  period  of  four  months  was  settled 
by  decisions  of  the  Supreme  Court,  in  harmony  with  the  interpretation 
theretofore  upheld  by  this  court  and  bv  the  Circuit  Courts  of  Appeals 
of  other  circuits.  See  Coder  v.  Arts,  213  U.  S.  223,  240,  29  Sup.  Ct. 
436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008 ;  Pirie  v.  Chicago  Title  &  Trust 
Co.,  182  U.  S.  438,  446,  21  Sup.  Ct.  906,  45  L.  Ed.  1171 ;  and  rulings 
of  this  court  in  In  re  Eggert,  102  Fed.  735,  738,  43  C.  C.  A.  1 ;  Off  v. 
Hakes,  142  Fed.  364,  73  C.  C.  A.  464;  J.  W.  Butler  Paper  Co.  v. 
Goembel,  143  Fed.  295,  296,  74  C.  C.  A.  433.  The  rule  thereby  estab- 
lished was  this  in  substance :  That  the  terms  of  subdivision  "b,"  sec- 
tion 60,  are  made  controlling  upon  the  issue  of  validity  of  the  security, 
as  between  the  trustee  in  bankruptcy  and  mortgagee;  that  the  issue 
thus  created  by  the  provision  then  in  force  was  one  of  fact,  whether 
the  beneficiary  or  his  agent  therein  "had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference."  As  stated  in  Pirie 
V.  Chicago  Title  &  Trust  Co.,  supra,  subdivision  "a"  defines  what  shall 
constitute  a  preference  on  the  part  of  the  debtor,  and  subdivision  "b" 
provides  the  conditions  under  which  it  "may  be  avoided  by  the  trustee" 
as  against  the  creditor;  and  "so  far,  so  clear.  If  the  conditions  men- 
tioned exist,  the  preference  may  be  avoided.  But  if  the  person  secur- 
ing the  preference  did  not  have  cause  to  believe  it  was  intended"  as  a 
preference,  "it  follows  that,  the  condition  being  absent,  its  effect  will 
be  absent,"  so  that  the  debtor  "may  keep  the  property  transferred  to 
him."  This  doctrine  is  expressly  reaffirmed  in  Coder  v.  Arts,  supra,  in 
reference  to  a  mortgage  which  was  made  by  the  bankrupt,  within  four 
months  prior  to  the  proceedings  in  bankruptcy,  "to  secure  a  pre-exist- 
ing unsecured  indebtedness,"  when  the  mortgagor  was  insolvent  and 
"knew  that  he  was  insolvent,"  but  was  received  by  the  mortgagee  with- 
out knowledge  or  reasonable  cause  to  believe  that  the  mortgagor  was 
insolvent,  or  "intended  thereby  to  give  him  a  preference  over  other 
creditors." 

[2]  The  above-mentioned  amendment  of  subdivision  "b"  (Act  of 
1910)  makes  the  conditions  of  liability  in  question  read  thus: 

"If  at  the  time  of  the  transfer  •  *  *  the  bankrupt  be  insolvent  and 
the  •  •  ♦  transfer  then  operate  as  a  preference,  and  the  person  receiv- 
ing it,"  or  his  agent  therein,  "shall  then  have  reasonable  cause  to  believe  that 
enforcement  of  such  *  *  ♦  transfer  would  effect  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  value  from 
such  person." 

It  IS  unquestionable  that  this  provision  requires  proof,  both  of  in- 
solvency of  the  bankrupt  at  the  time  of  the  mortgage,  and  of  "reasona- 
128  C.C.A.— 10 
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ble  cause"  for  belief  on  the  part  of  the  mortgagee  that  enforcement 
thereof  "would  effect  a  preference,"  as  conditions  precedent  for  annul- 
ment of  the  mortgage ;  and  we  understand  each  of  these  requirements 
to  present  an  issue  of  fact.  We  do  not  understand  that  either  was  so 
recognized  in  the  ruling  below,  as  no  competent  proof  appears  of  in- 
solvency in  fact — as  defined  in  section  1  (15)  of  the  act — and  the  find- 
ing of  "reasonable  cause  to  believe"  that  the  mortgage  "would  effect 
a  preference"  appears  (as  above  stated)  to  be  unsupported  by  the  evi- 
dence, if  intended  or  treated  as  purely  a  finding  of  fact. 

[3,  4]  In  the  light,  therefore,  of  the  rule  and  policy  adopted  by  the 
various  pre-existing  provisions  of  the  Bankruptcy  Act  in  reference  to 
preferences,  as  settled  by  the  authorities,  we  believe  it  to  be  unmistaka- 
ble that  the  finding  referred  to  must  rest  on  this  proposition:  That 
the  amendment  alx)ve  quoted  is  to  be  interpreted  as  rejecting  such 
prior  policy  and  creating  a  new  definition  and  rule,  whereby  all  trans- 
fers to  creditors,  made  within  the  statutory  period,  are  rendered  void- 
able per  se,  whenever  bankruptcy  ensues  and  the  transfer  effects  a 
preference.  Were  such  radical  departure  and  object  contemplated  by 
the  amendment,  its  expression  in  plain  terms  would  be  free  from  diffi- 
culty. It  would  involve  neither  of  the  conditions  stated  therein  of  pre- 
existing insolvency  or  reasonable  cause  to  believe  that  enforcement  of 
the  transfer  would  effect  a  preference ;  and  we  believe  their  incorpora- 
tion to  be  inconsistent  with  the  purpose  thus  assumed  and  that  no  in- 
terpretation is  authorized  to  eliminate  either  of  these  requirements,  as 
issues  of  fact,  for  testing  the  validity  of  the  transaction.  The  term 
"preference,"  as  there  employed,  must  be  construed  in  like  sense  with 
its  use  throughout  the  Bankruptcy  Act,  as  made  and  accepted  to  evade 
the  rule  provided  by  the  act  for  equal  distribution  among  all  creditors 
of  the  bankrupt.  In  Coder  v.  Arts,  supra,  the  distinction  preserved  in 
the  various  provisions  of  the  act,  between  preferences  on  the  one  hand, 
and  fraudulent  conveyances  (referred  to  in  section  67e)  on  the  other 
hand,  is  well  pointed  out  (pages  240-242  of  213  U.  S.,  29  Sup.  Ct. 
436,  53  L.  Ed.  772, 16  Ann.  Cas.  1008),  in  substance:  That  "an  attempt 
to  prefer  is  not  to  be  confounded  with  an  attempt  to  defraud,  nor  a 
preferential  transfer  with  a  fraudulent  one" ;  that  the  well-recognized 
general  or  common-law  right  of  a  debtor  to  secure  (and  thus  prefer) 
any  creditor  is  unaffected  by  the  Bankruptcy  Act,  except  when  the  pref- 
erence is  given  and  accepted  under  the  conditions  named  therein ;  that 
a  preference  which  enables  "one  creditor  to  obtain  a  greater  portion  of 
the  estate  than  others  of  the  same  class  is  not  necessarily  fraudulent" ; 
and,  when  given  and  accepted  within  the  statutory  conditions,  "the 
fraud  is  constructive  or  technical,"  as  an  infraction  of  the  statutory 
rule  and  policy,  while  "in  a  fraudulent  transfer"  (denounced  in  section 
67e)  "the  fraud  is  actual,  as  the  bankrupt  has  secured  an  advantage 
for  himself  out  of  what  in  law  should  belong  to  the  creditors,  and  not 
to  him."  The  ruling  thereupon  is  thus  stated  in  the  opinion:  That 
while  the  "act  strikes  down  preferential  conveyances  which  come  with- 
in its  terms,"  it  does  not  affect  mere  "preferential  conveyances  made 
in  good  faith"  wherein  the  grantee  "had  no  reason  to  believe  that  a 
preference  was  intended." 
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We  are  of  opinion  therefore  that  this  distinction  of  preferences 
which  were  made  voidable  by  the  act  was  preserved  in  the  amendment, 
so  that  the  requirement  in  question,  of  cause  for  belief  that  enforce- 
ment of  the  transfer  ''would  effect  a  preference,"  must  be  construed 
to  mean  a  preference  within  such  distinction,  and  not  its  effect  as  a 
preference  in  the  general  sense  of  that  term.  The  fact  alone  that  a 
creditor  obtains  security  necessarily  constitutes  a  preference  over  un- 
secured creditors,  leaving  no  room  for  an  issue  of  belief  that  its  en- 
forcement would  so  operate,  and  the  provision  referred  to  is  strongly 
persuasive,  if  not  conclusive  for  the  reasons  above  stated,  that  such 
preferential  effect  was  not  within  its  purpose. 

Several  objections  to  the  mortgage  are  urged  in  the  argument — as 
(a^  ultra  vires,  (b)  unauthorized  by  the  directors,  (c)  insufficiently  ex- 
ecuted, and  (d)  embracing  property  "consumable"  in  its  nature — ^none 
of  which  appears  to  have  been  recognized  below  as  lending  support  to 
the  decree.  We  believe  each  of  the  objections  to  be  untenable  and  they 
are  overruled  without  further  mention. 

The  order  of  the  District  Court  is  reversed,  accordingly,  with  direc- 
tion to  proceed  in  reference  to  the  appellant's  claim  in  conformity  with 
the  foregoing  opinion. 

(211  Fed.  643) 

SHEPPARD-STRASSHEIM   CO.   V.  BLACK. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6>  1914.) 

No.  2010. 

1.  Bawkbitptct  (I  165*) — ^Pbefebences — Chattel  Mortoaqb. 

Whether  a  chattel  mortgage  executed  by  a  bankrupt  to  a  creditor  con- 
stitutes a  voidable  preference  is  mainly,  If  not  entirely,  a  question  of 
law  dependent  on  the  construction  and  application  of  Bankr.  Act  July  1, 
1898,  c  541,  f  60b,  30  Stat  562  (U.  S.  Comp.  St  1901,  p.  3445),  as  amended 
by  Act  June  25,  1910,  c.  412,  §  11,  36  Stat  842  (U.  S.  Comp.  St  Supp.  1911, 
p.  1506),  providing  what  conveyances  shall  constitute  preferences. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  259,  260, 
266;    Dec.  Dig.  §  165.*] 

2.  Bankbuptct  (8  166*)— Pbeferences — ^Avoidance — Insolvency. 

*  Where  it  did  not  appear  that,  at  the  time  a  bankrupt  executed  a  chat- 
tel mortgage  on  certain  of  his  assets  to  a  creditor,  he  was  insolvent,  as 
required  by  Bankr.  Act  July  1,  1898,  c.  541,  %  60b,  30  Stat  562  (U.  S. 
Comp.  St  1901,  p.  3445),  in  order  that  the  mortgage  might  be  void  as  a 
preference,  and  the  creditor  had  no  reasonable  cause  to  believe  that  the 
enforcement  of  the  mortgage  would  effect  a  preference,  it  was  not  void- 
able as  such. 

[Eki.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  250-253,  255- 
258  ;   Dec.  Dig.  f  166.*] 

3.  Bankruptcy     (|    100*) — ^Preferences — Insolvency — ^Adjudication — Res 

Judicata. 

An  adjudication  in  bankruptcy,  though  it  may  be  conclusive,  as  against 
a  chattel  mortgage  creditor  of  the  bankrupt,  that  the  bankrupt  was  in  f a«:t 
Insolvent  when  he  executed  the  mortgage,  does  not  determine  the  chattel 
mortgagee's  right  to  retain  the  security. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SI  60.  131.  141- 
144  ;    Dec.  Dig.  f  100.] 


•For  other  ca«e8  see  same  topic  6  S  numbbr  in  Dec.  &  Am.  DIks.  1907  to  date,  &  Rep'r  Indpses 


Digitized  by 


Google 


148  128  C.  C.  A.  REPORTS 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Action  by  Archie  T.  Black,  trustee  in  bankruptcy  of  the  estate  of 
Antonio  Marzano,  against  the  Sheppard-Strassheim  Company.  From 
a  decree  of  the  District  Court  in  favor  of  plaintiff,  defendant  appeals. 
Reversed,  with  directions  to  dismiss. 

The  appellee,  as  trustee  in  bankruptcy,  filed  his  bill  against  the  ap- 
pellant to  recover  the  value  of  mortgaged  chattels,  derived  from  the 
bankrupt  and  sold  for  the  benefit  of  the  appellant,  under  chattel  mort- 
gage thereof  alleged  to  be  voidable  as  an  unlawful  preference  in  vio- 
lation of  the  Bankruptcy  Acts;  and  this  appeal  is  from  a  decree  of 
the  District  Court  awarding  such  recovery,  on  final  hearing  of  the 
issues  and  confirmation  of  a  special  master's  report  of  testimony  and 
findings. 

Henry  S.  Blum  and  Isadore  Wolfsohn,  both  of  Chicago,  111.,  for  ap- 
pellant. 

Charles  J.  Faulkner,  Jr.,  and  Walter  C.  Kirk,  both  of  Chicago,  111., 
for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  [1]  The  questions  presented  by  this 
appeal  are  free  from  controversy  as  to  the  ultimate  facts  in  evidence, 
and  the  issue,  whether  the  appellant's  mortgage  in  suit  constitutes  a 
voidable  preference,  is  mainly,  if  not  entirely,  one  of  law,  predicated 
on  the  terms  of  the  Bankruptcy  Act  and  the  amendment  of  section 
60b  thereof  (36  Stat.  838,  842)  by  the  Act  of  June  25,  1910.  These  are 
the  pertinent  and  controlling  facts  as  established  and  reported  by  the 
referee  as  special  master,  namely: 

[2]  On  July  20,  1911,  the  bankrupt  owned  a  stock  of  groceries  and 
conducted  a  small  grocery  business,  in  a  building  known  as  No.  146 
East  117th  street,  Chicago;  he  also  occupied,  with  his  wife,  an  ad- 
jacent building  known  as  No.  148,  as  a  homestead.  The  title  to  both 
of  these  pieces  of  real  estate  was  then  held  "in  the  name  of  Antonio 
Marzano"  (the  bankrupt),  "and  Anna  Marzano,  his  wife."  The  bank- 
rupt was  indebted  to  the  appellant  in  the  sum  of  $251.66,  for  mer- 
chandise sold  on  account  past  due,  and  when  payment  was  demanded 
he  requested  an  extension  of  time,  with  an  offer  of  security  in  a  chat- 
tel mortgage.  He  thereupon  made  and  delivered  to  the  appellant  a 
sworn  statement  of  his  '^financial  condition,"  in  substance  showing: 
As  assets,  "merchandise  at  cost  price,"  $400 ;  store  fixtures,  $575 ; 
"notes  and  accounts  good,"  $400;  "cash  on  hand  and  in  bank,"  $75; 
horse,  buggy,  wagon  and  harness,  $265 ;  and  the  above-mentioned  real 
estate  (as  owned  by  himself  and  wife,  with  No.  148  named  as  home- 
stead) of  the  "market  value"  of  $3,500.  As  liabilities  owing  for  mer- 
chandise, $599;  mortgage  on  above  real  estate,  $1,200.  As  "amount 
of  assets  over  liabilities,  $3,416."  Believing  this  statement  to  be  true 
and  that  the  mortgagor  was  solvent,  the  appellant  accepted  and  re- 
corded the  chattel  mortgage  in  suit,  as  security  for  the  $251.66.     It 
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was  executed  July  20,  1911,  embraces  only  the  above-mentioned  mer- 
chandise on  hand  and  store  fixtures,  and  upon  foreclosure  sale  Sep- 
tember 11,  1911,  the  appellant  realized  therefrom  less  than  the  amount 
of  the  debt.  On  September  8,  1911,  through  threats  of  violence  and 
intimidation — supposed  to  proceed  from  "the  so-called  *Black-Hand' 
organization,"  in  no  wise  attributable  to  his  financial  condition — the 
bankrupt  "and  his  wife  fled,  abandoning  his  store,  and  no  one  has 
known  or  disclosed  his  present  abode";  and  on  September  11,  1911, 
a  petition  by  other  creditors  was  filed  for  an  adjudication  of  involun- 
tary bankruptcy  against  him,  which  alleged  that  he  "owes  debts  to  the 
amount  of  $1,000"  and  "is  insolvent,"  and  that  he  "committed  an 
act  of  bankruptcy,"  in  giving  the  above-mentioned  mortgage  to  the 
appellant,  "while  insolvent  as  aforesaid."  An  adjudication  of  bank- 
ruptcy ensued  October  31st,  without  personal  service  of  process  and 
without  joinder  of  issue. 

Other  probative  facts  (not  specified  in  the  report)  appear  from  the 
undisputed  testimony  of  witnesses  introduced  on  behalf  of  the  trus- 
tee, as  follows :  The  business  of  the  bankrupt  has  long  been  carried 
on  under  like  conditions,  with  goods  on  hand  to  the  amount  of  $400 
or  $500,  replenished  from  day  to  day  by  purchases  from  wholesalers, 
and  his  sales  were  sufficient  to  "turn  over  about  $400  or  $500  of 
stock  a  week."  His  credit  was  good  with  these  houses,  although  some- 
times "slow"  in  payments;  and  this  method  of  business  was  con- 
ducted without  substantial  change,  both  before  and  after  July  20th, 
up  to  his  abandonment  of  business  as  above  mentioned. 

Testimony  does  not  appear  tending  to  impeach  the  correctness  of 
the  statement  so  made  to  the  appellant  on  July  20th,  with  the  single 
exception  of  the  valuation  there  placed  upon  the  real  estate.  While 
another  item  of  valuation — $400  for  "notes  and  accounts  good" — is 
mentioned  in  the  report  as  "valueless,"  no  testimony  appears  tending 
to  disprove  either  the  existence  of  such  assets  or  their  valuation.  In 
reference  to  the  real  estate,  it  appears  from  the  evidence  that  the 
bankrupt  and  his  wife  disposed  of  both  parcels  when  their  flight  from 
Chicago  was  impending — by  exchanging  them  for  Wisconsin  liands 
at  a  nominal  valuation  of  $3,500 — and  the  special  master  thus  states 
his  deductions  as  to  their  value:  "Evidence  disclosed  that  the  real 
estate  has  since  then  been  sold  for  $2,850  on  small  deferred  payments, 
but  that  its  cash  valuation  was  only  $2,500" ;  that  it  "was  incumbered 
for  $1,200";  that  "the  bankrupt  only  owned  half"  thereof;  that 
"there  was  a  homestead  exemption  of  $1,000  which  attached  to  one 
of  the  pieces";  that  he  "eliminates  the  real  estate  as  having  in  sub- 
stance no  equity  for  the  creditors" ;  and  that  the  appellant  should  not 
have  "been  governed  by  the  valuation  put  thereon  by  the  bankrupt." 

We  are  not  satisfied  that  this  finding  of  $2,500  as  the  value  of  the 
real  estate  is  either  well  founded,  or  in  accord  with  the  statutory  re- 
quirement of  "fair  valuation";  nor  do  we  understand  the  evidence 
to  authorize  the  conclusion  that  the  bankrupt  appeared  to  have  no  sub- 
stantial equity  therein  to  be  applicable  for  testing  his  solvency;  and, 
in  any  view  thereof,  the  ownership  and  use  of  such  real  estate,  as 
described,  would  tend  to  support  the  claim  of  bona  fides  in  giving 
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and  taking  the  security  in  connection  with  the  uncontroverted  show- 
ing of  personal  property  valuation  in  excess  of  liabilities. 

The  conclusions  of  the  special  master,  confirmed  by  the  District 
Court,  that  the  mortgage  was  voidable  as  a  preference,  are  involved 
with  various  recitals  of  the  evidence  and  findings  therefrom  in  the 
report,  but  they  are  stated,  in  substance,  as  follows :  That  "the  ques- 
tion of  law  is  found  in  section  60  (b)  as  amended  in  1910,"  and  "the 
mortgage  was  such  a  transfer"  as  there  declared  voidable  by  the 
trustee.  That  the  "bankrupt  unquestionably  was  insolvent  as  he  was 
so  adjudged — ^the  involuntary  petition  setting  up  the  execution  of 
the  mortgage  and  charging  insolvency  at  the  time  same  was  executed, 
*  *  *  the  mortgagor  not  making  any  objection."  And,  in  refer- 
ence to  the  further  condition  provided  by  the  amendment,  it  is  stated, 
after  reviewing  various  facts:  (1)  That  it  may  be  assumed  from  the 
testimony  that  the  appellant  "and  its  agents  were  familiar  with  the 
result  to  be  anticipated  in  the  foreclosure  of  chattel  mortgages" ;  and 
(2)  that  "I  am  therefore  satisfied  from  the  evidence  that  not  only 
was  the  bankrupt  insolvent  at  the  time  he  gave  the  mortgage,  but  that 
Sheppard-Strassheim  Company  had  reason  to  believe  that  the  enforce- 
ment of  that  mortgage  by  them  would  produce  a  condition  that  would 
give  them  a  preference  over  the  other  creditors,  and  I  so  find." 

Whatever  may  have  been  the  view  there  adopted  of  the  meaning 
of  the  amendment  of  section  60b,  as  mentioned,  it  appears  that  its 
requirements  were  ultimately  treated  as  raising  an  issue  of  fact,  in  a 
limited  sense,  for  the  test  of  validity,  so  that  the  case  may  be  distin- 
guishable, in  that  respect,  from  the  ruling  presented  on  the  appeal 
(No.  2014)  in  Kenwood  Trust  &  Savings  Bank  v.  Buell,  Trustee,  211 
Fed.  638,  128  C.  C.  A.  142,  wherein  our  opinion  is  handed  down  here- 
with. It  is  unquestionable,  however,  that  our  ruling  in  that  case  is  both 
applicable  and  controlling  upon  the  present  inquiry,  for  interpretation 
of  the  amended  provision  referred  to  upon  which  the  single  issue  of  fact 
involved  in  the  foregoing  finding  must  rest.  As  there  interpreted,  the 
only  "preference"  denounced  by  the  several  provisions  of  the  Bank- 
ruptcy Act  and  amendments  thereof  is  one  given  by  the  bankrupt 
when  he  is  in  truth  insolvent,  as  defined  in  section  1  (15)  of  the  act, 
so  that  the  common-law  right  of  a  debtor  to  give  a  preference  to  one 
or  more  creditors  over  other  creditors,  by  payment  of  or  security  for 
indebtedness,  is  otherwise  unaffected  by  such  provisions;  and  the 
amended  provision  of  section  60b,  requiring  that  the  person  receiving 
a  preference  "shall  then  have  reasonable  cause,  to  believe  that  the 
enforcement  *  *  *  would  effect  a  preference"  to  render  it  void- 
able, must  be  read  as  intending  alone  the  character  of  preference  in- 
hibited by  the  Bankruptcy  Act.  Therefore,  without  evidence  tending 
to  charge  the  beneficiary  with  notice  (actual  or  constructive)  that  the 
bankrupt  was  insolvent  when  the  security  was  given,  the  statute  does 
not  authorize  a  finding  of  invalidity,  although  it  must  necessarily  have 
been  understood  as  preferential  over  other  creditors  in  the  general  or 
common-law  sense  of  that  term. 

We  are  of  opinion,  accordingly,  that  error  is  well  assigned  upon 
the  above-mentioned  rulings  against  the  appellant;   that  the  issue  of 
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fact  arising  under  the  statute,  as  above  defined,  is  neither  recognized 
in  the  finding,  nor  determined  in  conformity  with  the  uncontroverted 
facts  in  evidence.  As  appears  from  the  foregoing  recital  of  facts, 
the  statement  of  the  amount  and  valuation  of  personal  assets  on  hand, 
and  of  the  entire  indebtedness  of  the  bankrupt,  when  the  mortgage 
was  made,  is  not  only  unimpeached,  but  the  testimony  tends  strongly 
in  support  of  its  verity.  It  is  conceded  by  the  report,  as  "fair  to  as- 
sume that  the  bankrupt  got  together  all  the  money  he  could  before 
running  away,"  and  that  "it  is  possible  he  may  have  carried  some  of 
his  goods  away  with  him,  but  as  to  how  much  it  is  impossible  to  say" ; 
and  the  testimony  proves  that  he  was  constantly  purchasing  goods  on 
credit  during  the  ensuing  two  months.  Thus  the  appearance  of  per- 
sonal assets  amounting  to  $1,715  to  satisfy  debts  aggregating  $599, 
in  the  business  carried  on  as  described,  may  well  have  satisfied  the 
appellant  that  he  was  not  insolvent,  and  authorizes  a  finding  in  his 
favor  upon  the  issue,  irrespective  of  the  value  of  the  equity  in  the  real 
estate  above  mentioned. 

[3]  In  support  of  the  decree,  counsel  for  appellee  contends  that 
the  adjudication  of  bankruptcy  is  conclusive  upon  the  appellant  in 
the  present  issue,  because  the  petition  therefor  alleged  insolvency  of 
the  bankrupt  at  the  time  the  mortgage  was  given ;  and  this  view  of 
its  effect  appears  to  have  been  entertained  by  the  special  master,  as 
indicated  in  his  report.  The  ruling  of  this  court  in  the  case  of  In 
re  American  Brewing  Co.,  112  Fed.  752,  756,  50  C.  C.  A.  517,  is  re- 
lied upon  for  such  contention;  but  the  issue  in  the  case  at  bar  (as 
above  defined)  is  distinguishable  from  the  issue  described  in  that  opin- 
ion, and  the  question  whether  the  doctrine  thereof  can  be  upheld  when 
like  issue  arises  for  review  does  not  require  solution.  We  believe  it 
to  be  free  from  doubt  that  the  statutory  issue  upon  the  right  of  the 
appellant  to  retain  his  security  was  neither  presented  by  the  petition 
for  adjudication  of  bankruptcy,  nor  adjudicated  thereunder,  and  that 
it  was  not  res  ad  judicata  of  such  right,  however  conclusive  may  have 
been  its  effect  upon  the  separate  question  of  insolvency  in  fact.  Hus- 
sey  v.  Richardson-Roberts  Dry  Goods  Co.,  148  Fed.  598,  602,  78  C. 
C.  A.  370. 

The  decree  of  the  District  Court  is  reversed,  with  direction  to  dis- 
miss the  bill  for  want  of  equity. 


(211  Fed.  647) 

O.  W.  KERR  CO.  V.  CORRT. 

(Circuit  Ck)urt  of  Appeals,  Seventh  (Circuit    January  6,  1914.) 

No.  2024. 

1.  Appeal  and  Ebbob  (§  1170*) — Review— Pbejudice. 

A  reversal  on  a  writ  of  error  will  not  be  granted,  where  the  errors  com- 
plained of  do  not  injuriously  affect  the  substantial  rights  of  the  parties. 

[Ed.  Note. — For  olher  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  4032, 
4066,  4075,  4098,  4101,  4454,  4540^545;   Dec.  Dig.  §  1170.*] 

*For  oUier  cases  see  same  topic  &  S  nuubbb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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2.  Bbokebs  (§  82*)— AcnoN  fob  Compensation — Complaint— Amendment. 

Where  plaintiff  sued  on  a  contract  to  obtain  a  purchaser  for  a  tract  of 
land  on  which  defendant  had  an  option,  the  purchaser  to  agree  to  give  de- 
fendant an  option  to  repurchase  the  land  at  an  advance  of  not  to  exceed 
$50,000  over  what  the  purchaser  may  have  Invested  in  the  land,  plaintiff 
to  receive  a  sum  equal  to  the  difference  between  $50,000  and  the  sum  the 
purchaser  would  agree  to  reconvey  for,  and  that  plaintiff  obtained  a  pur- 
chaser, who  agreed  to  resell  to  defendant  for  an  advance  of  $37,500, 
whereby  defendant  became,  indebted  to  plaintiff  for  $12,500,  the  court  prop- 
erly permitted  plaintiff  to  amend  at  the  opening  of  the  trial  by  inserting 
a  clause  that  defendant  by  its  contract  with  plaintiff,  which  was  not  in 
w^riting,  had  agreed  to  pay  to  plaintiff,  in  addition  to  the  sum  ascertained 
as  above  alleged,  $5,000  in  any  event,  whereby  defendant  became  liable  to 
plaintiff  for  $17,500. 

[Ed.  Note.— For  other  .cases,  see  Brokers,  Cent  Dig.  §§  101-103 ;  Dec 
Dig.  §  82.*] 

3.  Tbial  (§  64*) — Ordeb  or  Pboop — Surrebuttal. 

Evidence  to  support  one  of  defendant's  witnesses,  which  was  properly  a 
part  of  defendant's  case,  was  properly  excluded  when  offered  in  sur- 
rebuttal. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §§  154,  155 ;  Dec.  Dig. 
§64.*] 

4.  Brokers  (§  85*) — ^Action  fob  Compensation — Matebiality  of  Evidence. 

In  a  broker's  action  to  recover  compensation  for  obtaining  a  purchaser 
for  an  option  on  a  tract  of  land,  evidence  concerning  the  nature  of  de- 
fendant's dealings  with  the  parties  from  whom  it  expected  to  obtain  the 
land  was  properly  excluded  as  immaterial  to  the  issue. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  §§  106-115;  Dec. 
Dig.  §  85.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

Action  by  James  P.  Corry  against  the  O.  W.  Kerr  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Plaintiff  in  error,  termed  "defendant"  herein,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Minnesota,  claiming  to  have  an  option 
to  purchase  a  large  tract  of  land,  approximately  150,000  acres,  situate  in  the 
province  of  Saskatchewan,  Canada,  applied  to  defendant  in  error,  herein  desig- 
nated as  "plaintiff,"  to  procure  a  purchaser  for  said  tract  of  land  upon  cer- 
tain terms  set  out  in  the  complaint;  one  of  the  conditions  being  that  such 
purchaser  should  agree  to  give  to  defendant  an  option  to  repurchase  the  same 
at  an  advance  of  not  to  exceed  $50,000  over  what  such  purchaser  may  have 
invested  in  said  lands  within  the  life  of  the  original  contract.  In  case  the 
purchaser  was  secured,  defendant  agreed  to  pay  to  plaintiff  a  sum  of  money 
equal  to  the  difference  between  $50,000  and  the  sum  the  purchaser  would 
agree  to  reconvey  for.  A  purchaser  was  secured  by  plaintiff,  who  agreed  to 
resell  to  defendant  for  the  sum  of  $37,500,  whereby,  it  is  alleged  in  the  original 
proceeding,  defendant  became  liable  to  pay  plaintiff  the  difference  of  $12,500, 
for  which  he  brought  suit  in  the  circuit  court  of  Dane  county,  state  of  Wis- 
consin. The  cause  was  removed  to  the  United  States  Circuit  Court  for  the 
Western  District  of  Wisconsin.  Thereafter,  and  at  the  opening  of  the  trial, 
plaintiff  obtained  leave  to  and  did  amend  his  complaint  by  inserting  a  clause 
to  the  effect  that  defendant,  in  its  contract  for  the  securing  of  a  purchaser  by 
him  above  set  out,  which  was  not  reduced  to  writing,  had  promised  and  agreed 
to  pay  to  plaintiff.  In  addition  to  the  sum  ascertained  as  above  stated,  the  sum 
of  $5,000  in  any  event,  whereby,  the  amended  complaint  charges,  the  defend- 
ant became  liable  to  pay  to  plaintiff  the  sum  of  $17,500.  Defendant  by  an- 
swer denied  the  material  allegations  of  the  complaint    On  the  trial  the  court 

*For  other  cases  see  i&me  topic  &  S  numbeb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ruled  out  the  Item  of  |12,500.  Whereupon  the  jury  rendered  a  rerdict  against 
defendant  in  favor  of  plaintiff  for  f5,000,  upon  which  verdict  the  court  en- 
tered judgment  This  cause  is  now  before  us  on  writ  of  error  to  reverse  such 
judgment 

Errors  assigned  are :  (1)  That  the  court  erred  in  permitting  the  complaint 
to  be  amended ;  (2)  that  the  court  erred  in  overruling  defendant's  objections 
to  certain  questions  put  by  plaintiff's  attorney  to  defendant's  witness  Owen 
on  cross-examination;  (3)  that  the  court  erred  in  sustaining  plaintiff's  objec- 
tions to  questions  put  by  defendant  to  its  own  witness  Owen  on  redirect  ex- 
amination ;  (4)  that  the  court  erred  in  sustaining  plaintiff's  objections  to  ques- 
tions put  by  defendant  to  its  own  witness  Kerr  on  direct  and  on  surrebuttal 
examination ;  (5)  that  the  court  erred  in  overruling  defendant's  objections  to 
the  argument  of  plaintiff's  counsel ;  (6)  that  prejudicial  error  occurred  in  cer- 
tain questions  put  by  plaintiff's  counsel  to  plaintiff  himself  and  to  plaintiff's 
witness  Currier  on  their  direct  examination;  (7)  that  prejudicial  error  oc- 
curred in  the  asking  of  several  questions  put  by  plaintiff's  counsel  to  defend- 
ant's witness  Owen  on  cross-examination. 

Objection  was  made  and  sustained  to  each  of  these  last-named  questions  re- 
cited under  division  7,  except  one,  to  which  no  answer  was  given.  Further 
facts  are  stated  in  the  opinion. 

John  B.  Sanbom  and  Chaunccy  E.  Blake,  both  of  Madison,  Wis., 
and  W.  A.  Koon,  of  Minneapolis,  Minn.,  for  plaintiff  in  error. 

Samuel  T.  Swansen,  of  Madison,  Wis.,  Paul  D.  Carpenter,  of  Mil- 
waukee, Wis.,  and  T.  C.  Richmond  and  R.  W.  Jackson,  both  of  Madi- 
son, Wis.,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
For  plaintiff  it  is  contended  that  no  prejudicial  error  appears  among 
those  assigned. 

In  Miller  &  Co.  v.  Wilkins,  decided  by  this  court  in  October,  1913, 
209  Fed.  582,  126  C.  C.  A.  404,  we  held  that  reversal  will  not  be  grant- 
ed where  errors  complained  of  do  not  injuriously  affect  the  substan- 
tial rights  of  parties. 

In  Press  Pub.  Co.  v.  Monteith,  180  Fed.  356-362,  103  C.  C.  A.  502, 
508,  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
states  the  rule  as  follows,  viz. : 

**The  more  rational  and  enlightened  view  is  that  in  order  to  Justify  a  re- 
versal the  court  must  be  able  to  conclude  that  the  error  is  so  substantial  as  to 
affect  injuriously  the  appellant's  rights.  Prejudice  must  be  perceived,  not  pre- 
sumed or  imagined." 

To  the  same  effect  are  Security  Trust  Co.  v.  Robb,  142  Fed.  78-84, 
73  C.  C.  A.  302,  and  Barlow  v.  Foster,  149  Wis.  613-627,  136  N.  W. 
822. 

[2-4]  It  will  be  observed  that  no  error  is  assigned  to  the  effect  that 
the  verdict  and  judgment  were  contrary  to  the  evidence.  For  all  that 
appears  in  the  assignment,  the  plaintiff  may  have  sustained  his  com- 
plaint by  an  overwhelming  preponderance  of  the  evidence,  even  con- 
ceding tfie  alleged  vice  of  the  errors  assigned.  There  is  no  merit  in 
the  claim  that  it  was  error  to  permit  the  amendment.  The  rule  in  that 
respect  is  too  well  settled  to  require  discussion.  While  the  record 
seems  to  suggest  some  ulterior  purpose  on  the  part  of  plaintiff  in  per- 
sisting in  asking  the  questions  to  which  objections  were  made  and  sus- 
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tained,  we  are  of  the  opinicm  that  there  was  nothing  in  those  questions 
calculated  to  or  that  did  prejudice  the  minds  of  the  jurors  against  de- 
fendant. Nor  can  we  say  that  the  portions  of  the  argument  of  plain- 
tiff's counsel  objected  to  by  defendant  were  of  such  character  and  per- 
suasiveness that  the  jury  were  likely  to  be  misled  thereby.  There 
was  nothing  in  the  case  appealing  to  the  passion  of  the  jurors,  nor  were 
the  remarks,  although  of  doubtful  propriety,  of  such  a  nature  as  to 
warp  the  judgment  of  the  12  men.  The  same  may  be  said  of  the  ques- 
tions permitted  to  be  answered  over  objection  of  defendant.  While 
the  form  may  have  been  objectionable,  the  substance  w^s  neither  mis- 
leading nor  foreign  to  the  matter  involved.  With  reference  to  the  er- 
rors assigned  upon  the  action  of  the  court  in  sustaining  the  objections 
to  the  questions  put  by  defendant  to  its  own  witness  Kerr,  on  surrebut- 
tal,  it  appears  that  objection  was  made  to  the  question  asked  on  the 
ground  that  he  was  called  to  corroborate  Owen  after  plaintiff  had  tak- 
en the  evidence  of  one  Currier  to  impeach  the  testimony  of  Owen  as 
to  the  agreement  to  pay  the  $5,000  commission  in  any  case.  This  evi- 
dence was  a  part  of  the  defendant's  case  and  was  not  improperly  ex- 
cluded in  rebuttal.  The  attempt  to  prove  by  the  same  witness  the  na- 
ture of  the  dealings  which  defendant  had  with  the  parties  from  whom 
it  expected  to  obtain  the  land  in  question  was,  we  think,  properly  ex- 
cluded, as  not  bearing  upon  the  matter  at  issue.  But  whether  properly 
excluded  or  not,  we  are  unable  to  see  that  such  action  of  the  court 
served  \o  prejudice  defendant's  case.  It  was  offered  to  offset  some 
testimony  brought  out  on  the  cross-examination  of  Owen,  vice  presi- 
dent of  defendant  company,  without  objection,  which  in  itself  was  not 
material. 

Without  going  further  into  details  as  to  whether  there  was  error  on 
the  part  of  the  court  in  overruling  certain  objections  and  sustaining 
others,  it  is  sufficient  to  say  that  we  find  nothing  in  the  record  in  its 
present  state  to  satisfy  us  that  what  was  done  by  court  and  counsel 
was  calculated  to  or  did  affect  the  substantial  rights  of  the  defendant. 
The  present  case  comes  within  the  terms  of  the  decisions  above  quoted. 

We  are  unable  to  conclude  that  the  record  discloses  errors  so  sub- 
stantial as  to  affect  injuriously  the  defendant's  rights,  and  the  judg- 
ment of  the  District  Court  is  therefore  affirmed. 


(211  Fed.  650) 

CROWN  CORK  &  SEAL  CO.  OF  BALTIMORE  CITY  v.  AMERICAN  CORK 
SPECIALTY  CO.  et  al.  SAME  v.  BROOKLYN  BOTTLE  STOPPER  CO. 
et  al.    SAME  v.  JOHNSON. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13, 1914.) 

Nos.  34r^6,  173,  174. 

L  Patents  (§  328*) — ^iNrBiNOEMENT — Bottle  Closures. 

The  Painter  patent,  No.  792,284,  for  a  method  of  manufacturing  bottle 
closures,  claim  1,  requires  the  combined  metal  cap,  cork  disk,  and  binding 
medium  which  constitute  the  closure  to  be  under  pressure  at  least  a  part 
of  the  time  during  which  heat  is  being  applied  to  fuse  the  binder.    The 

*For  other  cases  see  same  topic  &  8  numbsb  in  Dec.  &  Am.  Digs.  1^7  to  date.  A  Rep'r  Indexes 
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Painter  patent.  No.  887,838,  for  a  machine  for  carrying  out  such  method, 
also  applies  pressure  while  the  binder  is  being  fused.  As  so  construed, 
both  patents  held  not  infringed. 

2.  Patents  (§  328*) — VALiDrrr  and  Intbinoehent^ — Bottlb  Closubes. 

The  Wheeler  patent.  No.  887,883,  for  apparatus  for  manufacture  of  bot- 
tle closures,  held  valid  and  infringed. 

3.  Patents  (§  326*) — Suit  fob  Infbinoement — Pboceeding  fob  Contekft  fob 

Violation  of  Injunction. 

Where,  after  the  granting  of  an  injunction  against  the  use  of  an  infring- 
ing machine,  defendant's  madiine  is  reorganized,  it  is  the  better  practice 
not  to  deal  with  the  question  of  infringement  by  the  new  machine  on  mo- 
tion to  punish  for  contempt,  unless  the  change  made  was  merely  colora- 
ble, but  to  leave  the  patentee  to  an  application  to  enjoin  its  use. 

[Ed.  Note.--For  other  cases,  see  Patents,  Cent  Dig.  §S  613-619 ;  Dec. 
Dig.  §  326.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

These  causes  come  here  upon  appeal  to  review  decrees  of  the  District  Ck>urt, 
Eastern  District  of  New  York,  holding  certain  claims  of  three  patents  to  be 
valid  and  infringed  by  defendants.  The  patents  in  question  are  No.  792,284, 
granted  June  13,  1905,  to  complainant  as  assignee  of  William  Painter,  for 
method  of  manufacturing  bottle  closures;  No.  887,838,  granted  May  19,  1908, 
to  complainant  as  assignee  of  Painter  for  a  macMne  for  making  closures  for 
bottles ;  and  No.  887,883,  granted  May  19,  1908,  to  complainant  as  assignee 
of  W.  H.  Wheeler,  for  apparatus  for  the  manufacture  of  bottle  closures.  These 
three  patents  relate  to  the  manufacture  of  that  type  of  bottle  seal  which  is 
now  widely  known  under  the  name  "crown  cork." 

At  the  same  tim^  there  were  argued  appeals  from  orders  made  in  the  first 
two  causes,  subsequent  to  interlocutory  decrees,  holding  defendants  in  con- 
tempt for  disobedience  of  the  injunctions  contained  in  such  decrees. 

The  several  opinions  of  Judge  Chatfield,  who  sat  in  the  District  CJourt,  will 
be  found  in  190  Fed.  323,  201  Fed.  344,  and  206  Fed.  473.  In  these  opinions 
will  be  found  a  very  full  statement  of  the  facts,  with  excerpts  from  the  speci- 
fications of  the  patent  and  a  recital  of  the  several  claims  involved,  all  of  which 
need  hot  be  repeated  here. 

Livingston  Gifford  and  Robert  B.  Killgore,  both  of  New  York  City, 
for  appellants. 

James  Q.  Rice,  of  New  York  City,  and  Robert  H.  Parkinson,  of 
Chicago,  111.,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
peculiar  seal  for  bottles  containing  gas-impregnated  liquids,  which  has 
commended  itself  to  the  trade  and  has  gone  into  general  use,  antedated 
these  patents.  The  combination  of  a  metal  cap  with  corrugated  flange 
to  grip  the  bottle  top,  a  cork  lining  or  disk,  and  a  fusible  binder  was 
covered  by  earlier  patents  and  had  for  long  been  used  by  complainant. 
The  validity  of  these  earlier  patents  had  been  sustained.  In  producing 
this  structure  difficulties  were  encountered  and  defects  in  the  product 
resulted.  The  patents  in  suit  were  devised  to  overcome  these  difficul- 
ties and  to  eliminate  these  defects,  which  difficulties  and  defects  are 
fully  referred  to  in  the  several  specifications. 

*For  other  cases  see  same  topic  A  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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[1]  In  the  first  patent  (792,284)  claim  1  sets  forth  the  process  de- 
scribed and  patented  as  follows : 

**1.  In  the  manufacture  of  gas-tight  bottle-closures  composed  In  part  of 
metal,  the  method  or  process  which  consists,  first,  in  interposing  a  suitable 
fusible  protecting  and  binding  medium  between  the  packing  or  sealing  gasket 
and  the  coincident  surfaces  of  the  metal  co-operating  therewith;  secondly, 
heating  the  metal,  the  gasket,  and  the  binding  medium  for  properly  fusing  the 
latter,  and  in  the  meantime  subjecting  the  whole  to  appropriate  pressure; 
and  thirdly,  cooling  the  metal  and  avoiding  injury  to  the  gasket  from  undue 
heating  and  hardening  the  finished  medium  while  maintaining  said  appropriate 
pressure,  substantially  as  and  for  the  purpose  specified." 

With  regard  to  this  claim  two  contentions  are  made  by  defendants : 

A.  That  it  must  be  confined  to  artificial  cooling.  The  claim  does 
not  so  state,  nor  do  the  specifications  require  such  a  limitation  to  be 
read  into  it.  The  text  and  the  drawings  do  show  air- jets  for  artificial- 
ly cooling,  but  the  patentee  also  states  that : 

''If  the  raceway  was  long  enough  (and  there  were  no  air- jets)  the  caps  and 
blocks  could  be  moved  along  (as  others  entered)  and  so  kept  under  pressure 
until  sufficient  time  had  elapsed  for  the  prevailing  temperature  of  an  average 
factory  to  assist  in  cooling  of  the  cap  and  disk  and  hardening  the  fused  me- 
dium. It  will,  however,  be  obvious  that  with  the  variable  temperature  of  a 
room,  as  well  as  of  the  variations  in  exterior  normal  temperature,  there  would 
be  corresponding  variations  in  time  required  for  perfecting  the  operation  and 
also  that  with  the  long  raceway  suggested  a  large  number  of  press-blocks  would 
be  required." 

B.  That  the  combined  metal  cap,  cork  disk,  and  binding  medium 
are  to  be  under  pressure  while  the  heat  is  fusing  the  binder.  The  claim 
expressly  so  states,  for  it  says  the  second  stage  of  the  process  consists 
of  heating  metal,  cork  and  binder  (for  the  purpose  of  fusing  the  latter) 
and  that  "meantime"  the  whole  combination  is  under  pressure.  In 
the  specification  the  patentee  states  that  he  deems  it  preferable  to  have 
the  pressure  slightly  precede  the  heating,  adding  that  in  the  second 
stage  it  is  "immaterial  whether  or  not  the  heating  and  compression  be 
initially  simultaneous";  this  statement  cannot  be  fairly  construed  as 
indicating  that  compression  during  the  entire  heating  period  (or  second 
stage)  is  to  be  wholly  dispensed  with.  It  does  not  warrant  a  construc- 
tion of  the  claim  which  will  eliminate  the  word  "meantime,"  which,  it 
must  be  assumed,  was  put  in  the  claim  as  a  qualification  of  its  terms. 
Nor  do  we  find  any  authority  for  thus  reconstructing  the  claim  in  the 
other  passage  in  the  specifications  where  the  patentee,  referring  to  his 
whole  process  in  all  its  stages,  describes  it  as  "maintaining  the  parts 
under  pressure  while  heated  and  until  they  are  cooled." 

Defendant's  machine  does  not  apply  any  pressure  until  after  the 
combined  metal,  cork  and  binder  have  left  the  heating  part  of  the  ma- 
chine and,  in  our  opinion,  does  not  infringe  claim  1  of  this  patent. 

As  to  the  Second  Patent. 

This  also  we  think  is  limited  to  pressure  while  the  binder  is  fusing. 
The  specifications  refer  to  the  process  patent  (No.  792,284)  by  its  ap- 
plication number,  110,535,  and  state  that  the  machine  is  devised  for 
the  manufacture  of  closures  "in  harmony  with  my  said  novel  method." 
The  description  indicates  that  the  "presser  blocks"  put  the  closures  un- 
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der  pressure  before  the  heating  begins  and  that  pressure  is  continued 
until  cooling  ends  (i.  e.,  cooling  sufficient  to  set  the  binder).  At  page 
3  of  the  specifications  the  patentee  says  the  heating  apparatus  may  be 
widely  varied  and  electricity,  steam,  or  combustion  used,  but,  "how- 
ever heated,"  the  organization  of  the  machine  "must  appropriately  heat 
the  caps  on  the  loaded  presser  blocks  during  their  progressive  move- 
ment," which  includes  their  passage  through  the  heating  zone.  While 
passing  through  there,  they  are  under  pressure — "the  binding  medium 
and  packing  (being)  more  or  less  heavily  compressed  because  of  the 
firm  mechanical  union  of  cap  and  presser  block." 

Since  defendants  do  not  press  during  heating — do  not  heat  the  caps 
when  on  loaded  presser  blocks — they  do  not  infringe  this  patent. 

The  Third  or  Wheeler  Patent. 

[2]  The  organization  of  the  first  two  patents,  was  directed  towards 
securing  a  better  and  smoother  union  of  cork  and  metal  through  the 
binder,  by  applying  pressure  during  the  fusion  process.  The  theory 
was  that  in  that  way  (continued  pressure)  a  defect  known  as  "puffing" 
was  overcome.  This  did  not  always  happen.  Wheeler  pointed  out 
that  pressure  during  heating  trapped  air,  moisture,  or  gases  resulting 
from  the  fusion  of  the  binder  and  really  prevented  perfect  union.  He 
therefore  departed  radically  from  the  two  patents  above  discussed  by 
leaving  the  cork  unpressed  during  the  heating  period,  so  that  air,  gas, 
etc.,  could  escape,  and  applying  pressure  only  when  the  heating  zone 
was  passed.  This  is  just  what  defendant's  organization  accomplishes, 
and  we  are  satisfied  that  it  infringes  this  patent. 

The  decrees  should  be  reversed  as  to  the  first  two  patents,  and  af- 
firmed as  to  the  third  patent,  with  a  modification  hereinafter  noted. 

[3]  After  entry  of  decrees  and  issuance  of  injunction,  defendants 
reorganized  their  machines,  making  the  following  change:  In  all  the 
preceding  patents,  and  generally  in  the  prior  art,  the  caps,  corks,  and 
binder  were  assembled  before  the  heating  and  fusing  process  began. 
As  reorganized  only  the  caps  and  binder  are  thus  assembled.  These 
are  heated  and  the  binder  fused,  and  after  the  cap,  with  fused  binder, 
has  passed  the  heating  zone,  the  cork  is  driven  down  into  it  and  held 
under  pressure. 

Complainant  moved  to  attach  for  contempt  because  of  the  use  of  this 
reorganized  machine.  It  has  been  the  practice  in  this  circuit  (Bonsak 
Machine  Co.  v.  National  Cigarette  Co.  [C.  C]  64  Fed.  858)  not  to  deal 
with  modifications  of  a  machine  held  to  be  an  infringement,  on  mo- 
tions to  punish  for  contempt,  unless  the  change  was  plainly  a  mere 
colorable  equivalent ;  if  the  change  was  substantial,  fairly  arguable  as 
to  its  being  covered  by  the  patent,  it  has  been  the  practice  to  leave  the 
patentee  to  an  application  to  enjoin  its  use.  That  practice  is  a  whole- 
some one,  because  an  injunction  covering  the  new  machine  is  appeal- 
able at  once,  and  can  be  promptly  considered  by  the  Circuit  Court  of 
Appeals.  But  there  is  no  such  summary  appeal  from  an  order  holding 
a  party  in  contempt,  and  in  view  of  recent  decisions  of  the  Supreme 
Court  it  is  not  certain  that  the  convenient  practice,  formerly  followed 
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in  this  circuit,  of  reviewing  such  order  by  writ  of  error,  is  still  avail- 
able. 

Complainant  moves  to  dismiss  these  two  appeals  from  the  contempt 
orders.  We  do  not  find  it  necessary  to  decide  this  point  now.  We  are 
satisfied  that  the  District  Judge  should  have  left  the  question  whether 
the  changed  device  infringes  to  be  settled  upon  an  application  for  in- 
junction, presumably  in  a  new  suit.  To  accomplish  this  result  the  de- 
crees should  be  amended  by  inserting  a  clause  which  describes  the  in- 
fringing machines  covered  by  said  decrees  as  machines  in  which  the 
combination  of  metal,  cork,  and  binder  is  assembled  before  the  pro- 
cesses of  heating,  fusing,  pressing,  and  cooling  begin. 

Whether  or  not  the  patents  are  broad  enough  also  to  cover  a  ma- 
chine operating  as  does  the  one  now  used  by  defendant  may  be  deter- 
mined in  another  suit  which  raises  that  question.  This  disposition  of 
the  main  appeal  majces  it  unnecessary  to  grant  special  relief  under  the 
contempt  orders,  the  appeals  from  which  are  pro  forma  dismissed. 

No  costs  to  either  side  of  this  appeal. 


(211  Fed.  654) 

WRIGHT  CO.  v.  HERRING-CUBTISS  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13, 1914.) 

No.  78. 

1.  Patents  (8  328*) — Validitt  and  Infringement — Flying  Machine. 

The  Wright  patent,  No.  821,393,  for  a  flying  machine,  is  valid,  covers  an 
invention  of  a  pioneer  character,  and  is  entitled  to  a  liberal  construction ; 
also  held  infringed. 

2.  Patents  (8  235*) — Infringement — ^Machine. 

A  machine  that  infringes  part  of  the  time  is  an  infringement,  although 
it  may  at  other  times  be  so  operated  as  not  to  infringe. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  §  371 ;  Dec.  Dig.  S 
235.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

Suit  in  equity  by  the  Wright  Company  against  the  Herrinj^-Curtiss 
Company  and  Glenn  H.  Curtiss.  Decree  for  complainant,  and  defend- 
ants appeal.    Affirmed. 

For  opinion  below,  see  204  Fed.  597. 

This  cause  comes  here  upon  appeal  from  an  interlocutory  decree  of 
the  District  Court,  Western  District  of  New  York,  upholding  the  valid- 
ity of  a  patent  and  finding  infringement  thereof  by  defendants.  The 
patent  is  No.  821,393,  issued  May  22,  1906,  to  Orville  and  Wilbur 
Wright  for  a  flying  machine.  The  claims  in  controversy  are  Nos.  3, 
7,  14,  and  15. 

E.  R.  Newell  and  J.  Edgar  Bull,  both  of  New  York  City,  for  appel- 
lants. 

H.  A.  Toulmin,  of  Dayton,  Ohio,  and  F.  P.  Fish,  of  New  York 
City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

•For  other  cases  see  same  topic  &  S  su.\:cEa  n  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indo^oH 
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PER  CURIAM.  [1]  The  questions  presented  in  this  case  have  al- 
ready been  fully  discussed.  In  the  case  at  bar  Judge  Hazel  wrote  an 
opinion,  upon  granting  preliminary  injunction,  which  will  be  found  in 
177  Fed.  257.  Upon  appeal  from  that  decision  this  court  filed  a  brief 
memorandum.  180  Fed.  Ill,  103  C.  C.  A.  31.  Subsequently  in  a  suit 
by  the  same  complainant  against  a  different  infringer  Judge  Hand 
elaborately  discussed  the  questions.  Wright  v.  Paulhan  (C.  C.)  177 
Fed.  261.  The  opinion  of  Judge  Hazel  at  final  hearing,  now  here  for 
review,  will  be  found  in  204  Fed.  597.  As  we  are  in  full  accord  with 
the  reasoning  by  which  he  (and  Judge  Hand)  reached  the  conclusions 
that  the  patent  in  suit  is  a  valid  one,  that  the  patentees  may  fairly  be 
considered  pioneers  in  the  practical  art  of  flying  with  heavier-than-air 
machines,  and  tfiat  the  claims  should  have  a  liberal  interpretation,  it 
seems  unnecessary  to  add  anything  to  what  has  been  already  written. 
That  the  third  claim,  when  liberally  construed,  has  been  infringed, 
seems  too  plain  for  argument. 

[2]  As  to  the  other  claims,  in  which  the  vertical  rear  rudder  is  an 
element,  we  are  satisfied  from  the  testimony,  as  was  the  court  below, 
that  during  some  parts  of  their  flight  defendant's  machines  use  the  rud- 
der synchronously  with  the  wings,  so  that  by  their  joint  action  lost 
balance  may  be  restored,  or  a  threatened  loss  of  balance  be  averted. 
Suchf  use  of  the  rudder  constitutes  infringement,  and  a  machine  that 
infringes  part  of  the  time  is  an  infringement,  although  it  may  at  other 
times  be  so  operated  as  not  to  infringe. 

Touching  the  question  of  the  sufficiency  of  notice  as  a  basis  for  dam- 
ages and  profits,  under  section  4900,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  St. 
1901,  p.  3388),  we  are  of  the  opinion  that  the  notice  to  Glenn  H.  Curtiss 
was  sufficient,  not  only  for  himself,  but  also  to  charge  the  corporation, 
which  he  thereafter  organized  to  exploit  his  machine  and  of  which  he 
was  an  crfficer. 

The  decree  is  affirmed,  with  costs. 


(2H  Fed.  655) 

CONLEY  Y.  THOMAS. 

(Circuit  CJonrt  of  Appeals,  Third  Circuit    January  29,  1914.    Rehearing  De- 
nied March  17, 1914.) 

No.  1791. 

Patents  (|  328*) — ^Vauditt  and  Infbinoement — Guide  fob  Punching  Pbess. 
The  Conley  &  Conley  patent.  No.  701,544,  for  a  guide  for  punching  press- 
es, held  valid,  but  not  infringed,  on  the  ground  that  defendant's  device 
follows  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Thomas  Conley  against  George  P.  Thomas.  De- 
cree for  defendant,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  204  Fed.  93. 

*For  oUier  cases  see  same  topic  A  S  numbrb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Connolly  Bros.,  of  Washington,  D.  C.  (Thomas  A.  Connolly  and 
Joseph  B.  Connolly,  both  of  Washington,  D.  C,  of  counsel),  for  ap- 
pellant. 

Christy  &  Christy,  of  Pittsburgh,  Pa.,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  Three  reported  cases  in  this 
circuit  have  already  considered  the  patent  in  suit — No.  701,544,  issued 
in  June,  1902,  to  Conley  &  Conley  for  improvements  in  guides  for 
punching  presses — and  in  all  of  them  the  validity  of  the  patent  has 
been  upheld.  Judge  Cross  decided  the  first  case  in  1909  (Conley  v. 
King  Bridge  Co.  [C.  C]  175  Fed.  79)  and  sustained  the  patent,  al- 
though in  view  of  the  prior  art  he  felt  obliged  to  restrict  the  invention 
to  the  particular  construction  shown  and  claimed  (175  Fed.  84).  On 
appeal  this  court  (187  Fed.  137,  109  C.  C.  A.  412)  agreed  that  the  pat- 
ent was  valid,  but  held  it  to  have  been  restricted  too  narrowly,  regard- 
ing it  as  entitled  to  protection  to  the  full  extent  of  the  disclosure  (187 
Fed.  140,  109  C.  C.  A.  412). 

In  the  case  now  before  us  Judge  Young  has  also  sustained  the  patent 
(Conley  v.  Thomas  [D.  C]  204  Fed.  93),  although  numerous  refer- 
ences were  before  him  that  were  not  before  either  of  the  courts  that 
decided  the  earlier  controversy.  Upon  the  question  of  validity  wc  shall 
only  say  that  the  additional  references  have  not  persuaded  us  that  our 
former  decision  should  be  changed.  We  still  believe  the  patent  to  be 
valid,  and  may  therefore  turn  at  once  to  the  question  of  infringement. 

Here  also  Judge  Young's  opinion  relieves  us  from  the  need  of 
discussing  the  subject  at  large.  We  agree  with  him  that  the  spacing 
tables  that  were  in  the  prior  art — whether  before  the  court  in  the  for- 
mer case,  or  now  referred  to  for  the  first  time — ^may  properly  be  con- 
sidered ;  for,  if  these  tables  were  so  different  from  the  Conley  inven- 
tion as  to  oflFer  no  obstacle  to  the  patent,  it  is  clear  that  the  patent  can- 
not now  prevent  the  public  from  using  them.  If  these  tables  did  antic- 
ipate the  invention,  the  patent  in  suit  would  of  course  be  invalid,  and 
therefore  (since  we  uphold  the  patent)  the  question  now  before  us  may 
properly  be  put  in  this  form :  Does  the  Thomas  table  follow  the  prior 
art,  or  does  it  substantially  copy  the  Conley  device?  We  think  the 
correct  answer  has  been  given  by  the  District  Court,  namely,  that 
Thomas  has  followed  the  prior  art,  and  therefore  does  not  infringe. 
We  admit  that  the  question  is  close,  but  we  see  no  escape  from  the  con- 
clusion. The  rival  machines  do  resemble  each  other  in  several  par- 
ticulars, but  each  of  them  also  resembles  the  prior  art,  so  that  the  case 
is  not  free  from  perplexity.  But  we  have  come  to  the  conclusion  that 
each  machine  is  entitled  to  a  place  in  the  art. 

The  judgment  is  affirmed. 
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(211  Fed.  561) 
WELLES  et  al.  v.  PORTUGUESE-AMERICAN  BANK  OF  SAN  FRANCISCO. 

(arcult  Court  of  Appeals,  Ninth  Circuit    March  9,  1914.) 

No.  2273. 

1.  Mechanics'  Liens  (§  113*)— Subcontbactobs'  Rioutb — Notice  to  Owner 

— Nature  of  Remedy. 

Code  Civ.  Proc.  Cal.  f  1184,  provides  that  a  subcontractor  may  give  to 
the  reputed  owner  a  written  notice  that  he  has  performed  labor  or  fur- 
nished material,  or  both,  to  the  contractor,  and,  such  notice  being  given, 
it  shall  be  the  duty  of  the  person  who  contracted  with  the  contractor  to 
withhold  sufficient  money  to  answer  the  claim  and  any  lien  that  may  be 
filed  thereafter,  etc.  Held,  that  the  remedy  so  provided  was  disconnected 
from  and  additional  to  the  subcontractor's  right  to  a  lien  on  the  structure ; 
the  notice  operating  as  an  assignment  ppo  tanto  of  that  which  is  due  or 
to  become  due  the  contractors,  which  amount  is  sequestered  as  though 
under  garnishment 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent.  Dig.  |  148; 
Dec.  Dig.  S  113.*] 

2.  Mechanics'  Liens  (§114*) — Subcontbactobs — Notice  to  Owneb — Effect. 

Notice  by  a  subcontractor  to  the  owner  to  withhold  money  due  the 
contractor  to  pay  the  claim  of  the  subcontractor,  as  authorized  by  Code 
Civ.  Proc.  Cal.  §  1184,  does  not  afiFect  claims  that  have  previously  become 
due  and  have  been  transferred  by  the  contractor  for  value. 

[Ed.  Note. — For  other  cases»  see  Mechanics'  Liens,  Cent.  Dig.  §  149; 
Dec.  Dig.  §  114.*] 

3.  Municipal  Cobpobations  (§  1001*)  —  Claims  —  Pbesentation  —  Chabteb 

Pbo  visions — ^Application. 

City  Charter  of  San  Francisco,  art.  2,  c.  1,  $  19,  provides  that  all  de- 
mands payable  out  of  the  treasury  must  be  approved  by  the  board  of 
supervisors  before  they  can  be  approved  by  the  auditor,  or  paid  by  the 
treasurer,  and  that  all  demands  for  more  than  $200  shall  be  presented 
also  to  the  mayor  for  his  approval,  and  all  resolutions  directing  the  pay- 
ment of  money  other  than  salaries  or  wages  amounting  to  $500  shall  be 
published,  etc.  Held,  that  such  provisions  had  no  application  to  pay- 
ments due  under  a  contract  with  the  board  of  public  works  for  the  con- 
struction of  a  public  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
2173;  Dec.  Dig.  §  lOOL*] 

4.  Municipal  Cobpobations  (§  373*) — Public  Impbovements — Contbacts — 

Pboobess  Payments. 

Where  a  contract  for  the  construction  of  a  sewer  for  a  municipal  cor- 
poration provided  that  the  contractor  should  not  either  legally  or  equi- 
tably assign  any  of  the  money  payable  under  the  contract  or  his  claim 
thereto,  without  the  consent  of  the  board  of  public  works,  a  progress 
payment  under  the  contract  was  not  assignable  without  such  consent  as 
against  the  rights  of  a  subcontractor  to  sequester  the  same  by  notice  to 
the  city,  as  authorized  by  Code  Civ.  Proc.  Cal.  §  1184. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913 ;   Dec.  Dig.  §  373.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Frank  S.  Dietrich, 
Judge. 

Suit  by  Paul  I.  Welles  against  the  Portuguese-American  Bank  of 
San  Francisco,  the  Metropolis  Construction  Company,  the  Auditor  of 

^I'or  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
12b  U.C.A.— 11 
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the  City  and  County  of  San  Francisco,  and  John  Daniel,  the  bankrupt's 
trustee,  to  enforce  a  subcontractor's  lien  on  money  due  to  the  con- 
struction company  by  the  city  as  a  fourth  progress  payment  on  the 
price  of  the  construction  of  a  sewer.  Judgment  for  the  bank,  and  com- 
plainant, Welles,  and  the  construction  company's  trustee  in  bankruptcy 
appeal.  Reversed  and  remanded  with  directions  to  enter  a  decree  for 
complainant  Welles. 

The  controversy  herein  concerns  a  fund  of  $6,830.85,  which  became  payable 
as  the  fourth  progress  payment  to  the  Metropolis  Construction  CJompany,  for 
work  in  constructing  a  sewer  under  a  contract  with  the  board  of  pubUc  works 
of  the  city  and  county  of  San  Francisco.  On  or  before  December  5,  1910, 
the  construction  company  made  a  claim  for  that  sum  as  due  under  its  con- 
tract. On  December  5th  the  board  of  public  works  by  resolution  approved 
the  claim.  On  the  same  day  the  construction  company  presented  to  the  ap- 
pellee a  certified  copy  of  the  resolution,  together  with  two  other  such  resolu- 
tlons  of  dates  prior  thereto,  approving  claims  aggregating  about  $38,000,  also 
a  paper  addressed  to  the  city  auditor,  of  date  December  5,  1910,  notifying  him 
that  the  appellee  was  authorized  and  empowered  to  draw  warrants  In  fiivor 
of  the  construction  company  for  the  payments  on  the  contract.  The  appellee 
thereupon  loaned  to  the  construction  company  |35,000.  The  claim  for  the 
fourth  progress  payment  was  not  approved  by  the  board  of  supervisors  or 
the  mayor  until  January  3  and  4,  1911,  nor  did  that  board  or  the  mayor  re- 
ceive notice  of  the  order  of  the  construction  company  on  the  auditor  or  of 
the  rights  of  the  appellee  thereunder  until  December  19,  1910.  In  the  mean- 
time, on  December  12th  and  16th,  the  appellant  Welles,  who  was  a  subcon- 
tractor on  the  sewer  work,  gave  a  notice  to  the  auditor,  to  the  board  of  pub- 
Uc works,  and  to  the  board  of  supervisors,  to  withhold  from  the  construction 
company  the  fourth  progress  payment  of  $6,830.85  under  the  provisions  of 
section  1184  of  the  Code  of  Civil  Procedure.  On  December  17,  1910,  the  ap- 
pellee notified  the  auditor,  the  board  of  public  works,  and  the  supervisors 
that  it  claimed  an  assignment  from  the  construction  company  of  the  fourth 
progress  payment  On  December  19,  1910,  a  petition  in  bankruptcy  was  filed 
against  the  construction  company,  and  on  January  5,  1911,  it  was  adjudged  a 
bankrupt  On  January  26,  1911,  the  appellee  began  an  action  in  the  superior 
court  of  the  state  of  California  against  the  auditor  to  recover  the  money  In 
controversy. 

On  April  18,  1911,  Welles  began  the  present  suit  in  equity  against  the  ai>- 
pellee,  the  bankrupt,  the  auditor,  and  the  trustee  in  bankruptcy.  Thereupon 
an  order  was  made  requiring  the  defendants  in  this  suit  to  show  cause  why 
the  auditor  should  not  pay  the  money  to  the  trustee  to  abide  the  result  of  the 
suit,  and  to  show  cause  why  the  appellee  should  not  be  enjoined  from  prose- 
cuting its  action.  The  auditor  and  the  appellee  made  return  to  the  order. 
On  July  11,  1911,  the  cause  was  referred  to  a  referee  to  hear  testimony  and 
find  facts  on  the  order  to  show  cause.  On  October  14,  1911,  the  referee  made 
his  report  finding  the  facts,  and  no  objections  having  been  taken  thereto  the 
report  was  confirmed  on  December  12,  1911,  and  an  order  was  made  enjoining 
the  appellee  from  prosecuting  its  action  in  the  state  court,  and  directing  the 
auditor  to  pay  the  $6,830.85  to  the  trustee  In  bankruptcy  to  abide  the  result 
of  the  suit.  In  the  meantime,  on  October  6, 1911,  the  bankrupt  filed  its  answer 
to  the  bill  of  complaint.  On  December  26,  1911,  the  cause  was  referred  to  the 
referee  on  final  hearing  to  hear  testimony  and  proof  and  find  facts  upon  the 
Issues  arising  on  the  pleadings.  On  March  8,  1912,  the  referee  filed  a  brief 
report  to  the  effect  that  his  former  findings  as  confirmed  were  res  adjudlcata. 
To  that  report  the  appellee  filed  exceptions.  On  AprU  15,  1912,  the  excep- 
tions were  sustained,  and  the  cause  was  again  referred  to  the  referee  to  as- 
certain and  report  the  facts  and  his  conclusions  of  law  on  the  testimony  taken 
and  on  file.  On  July  16th  he  reported  his  findings  of  fact,  finding  that  the 
fourth  progress  payment  was  assigned  to  the  appellee  and  that  the  right  of 
the  appellee  to  receive  the  same  was  not  affected  by  the  notices  to  withhold 
made  by  the  appellant  Welles.  This  report  was  subsequently  confirmed. 
From  the  decree  thereon  rendered  the  present  appeal  is  taken. 
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A.  F.  Morrison,  P.  F.  Dunne,  W.  I.  Brobeck,  Gavin  McNab,  B.  M. 
Aikins,  and  Milton  J.  Green,  all  of  San  Francisco,  Cal.,  for  appellant 
Daniel. 

C.  A.  S.  Frost,  of  San  Francisco,  Cal.,  for  appellant  Welles. 

George  A.  Knight,  Charles  J.  Heggerty,  James  B.  Feehan,  Joseph 
W.  Beretta,  all  of  San  Francisco,  Cal,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant  Welles  contends  that  he  is  entitled  to  priority  by  virtue 
of  his  notice  to  withhold,  which  was  given  under  section  1184  of  the 
Code  of  Civil  Procedure.  That  section  provides,  in  substance,  that  a 
subcontractor  may  at  any  time  give  to  the  reputed  owner  a  written  no- 
tice that  he  has  performed  labor  or  furnished  material,  or  both,  to  the 
contractor,  which  notice  shall  contain,  among  other  things,  the  amount 
and  value  of  that  which  has  been  furnished  by  the  subcontractor,  and 
that  upon  such  notice  being  given  it  shall  be  the  duty  of  the  person 
who  contracted  with  the  contractor  to  withhold  from  the  contractor 
"sufficient  money  due  or  that  may  become  due  to  such  contractor  or 
other  person  to  answer  such  claim  and  any  lien  that  may  be  filed  there- 
after for  record  under  this  chapter,  including  counsel  fees  not  exceed- 
ing $100  in  each  case,  besides  reasonable  costs  provided  for  in  this 
chapter."  The  remedy  thus  provided  for  is  disconnected  from  and 
additional  to  the  remedy  by  lien  upon  the  structure,  and  it  has  been 
held  that  it  should  be  regarded  with  favor  by  the  courts  (Bates  v. 
Santa  Barbara  County,  90  Cal.  543,  27  Pac.  438),  that  the  notice  op- 
erates as  an  assignment  pro  tanto  of  that  which  is  due  or  to  become 
due  to  the  originl  contractor,  and  that  that  amount  is  sequestered 
as  though  under  garnishment  (Hampton  V.  Christensen,  148  Cal.  729, 
84  Pac.  200). 

[2]  But  the  notice  to  withhold  does  not  affect  claims  that  have  pre- 
viously become  due  and  have  been  transferred  for  value  by  the  con- 
tractor. Newport  Wharf  &  Lumber  Co.  v.  Drew,  125  Cal.  585,  58 
Pac.  187.    In  the  case  last  cited  the  court  said : 

"The  contractor  cannot  prevent  the  effect  of  this  notice  as  ta  any  payments 
that  may  mature  after  It  Is  given,  Ifut  its  effect  upon  payments  that  have 
matured  before  It  is  given,  but  which  have  not  been  made,  is  to  be  determined 
by  the  rights  of  the  contractor  in  reference  to  them.  If  he  is  still  entitled  to 
demand  their  payment  from  the  owner,  such  payment  is  intercepted  by  the 
notice ;  but,  If  he  has  already  assigned  them  to  a  third  party,  the  notice  will 
be  inoperative  to  prevent  their  payment  to  such  party." 

And  referring  to  the  contract  under  consideration  in  that  case,  the 
court  said : 

"The  contract  provided  that  the  work  should  be  done  to  the  satisfaction  of 
the  board  of  trustees,  and  the  contractors  were  not  entitled  to  demand  pay- 
ment of  the  amount  of  the  estimate  until  after  such  approval  and  acceptance. 
Their  approval  of  the  estimate  and  direction  for  its  payment  Implied  their 
satisfaction  with  the  work  without  any  formal  declaration  to  that  effect. 
Upon  such  approval  and  direction  the  obligation  of  the  state  which  had  l)een 
created  in  favor  of  the  contractors  by  the  trustees  became  complete,  and  the 
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right  of  the  contractors  to  iniraediate  payment  became  vested  In  them  and  was 
subject  to  their  disposition.  The  provision  In  the  contract  for  payment  of  the 
contract  price  in  Comptroller's  warrants  on  the  State  Treasurer  did  not  affect 
this  power  of  disposition,  or  right  to  immediate  payment,  or  suspend  Its  exer- 
cise until  such  warrants  should  be  obtained." 

[3]  It  IS  urged  that  the  fourth  progress  payment  in  the  present  case 
was  not  due,  and  that  the  demand  of  the  construction  company  there- 
for did  not  mature  by  virtue  of  the  resolution  of  the  board  of  public 
works,  that  there  still  remained  to  be  obtained  the  approval  of  the 
board  of  supervisors  and  of  the  mayor.  Reference  is  made  to  the  city 
charter  then  in  force  (article  2,  c.  1,  §  19),  which  provides  that  all  de- 
mands payable  out  of  the  treasury  must  be  first  approved  by  the  board 
of  supervisors  before  they  can  be  approved  by  the  auditor  or  paid  by 
the  treasurer,  and  that  all  demands  for  more  than  $200  shall  be  pre- 
sented also  to  the  mayor  for  his  approval,  and  that  all  resolutions  di- 
recting the  payment  of  money  other  than  salaries  or  wages  when  the 
amount  exceeds  $500  shall  be  published  for  five  successive  days,  Sun- 
days and  legal  holidays  excepted,  in  the  official  newspaper.  The  con- 
tract in  this  case,  however,  was  not  made  directly  with  the  city.  It 
was  made  between  the  construction  company  and  the  board  of  public 
works  under  authority  granted  to  that  board  by  the  charter.  That 
board  was  given  therefore  the  power  to  decide  that  the  conditions  of 
the  contract  had  been  fulfilled  and  to  approve  claims  for  work  done 
thereunder  and  to  direct  the  payment  of  the  same.  The  provision  of 
that  charter  in  regard  to  approval  by  the  supervisors  and  mayor  was 
a  general  precautionary  measure  prescribed  as  to  all  payments  of  mon- 
ey by  the  city,  and  it  was  intended  only  for  the  greater  protection  of 
the  city.  It  had  not  the  effect  to  vest  in  that  board  or  the  mayor  au- 
thority to  determine  whether  contracts  had  been  complied  with  or 
whether  payments  had  becpme  due  thereunder  in  cases  where  such 
power  had  been  expressly  delegated  to  the  board  of  public  works. 
The  provision  for  the  approval  of  the  board  of  supervisors  and  the 
mayor,  as  related  to  the  present  case,  stands  upon  the  same  plane  as  the 
contractual  provision  which  was  under  review  in  Newport  Wharf  & 
Lumber  Co.  v.  Drew,  providing  for  the  payment  of  the  contract  price 
in  comptroller's  warrants  to  be  drawn  on  the  state  treasurer. 

[4]  If  therefore  the  appellee  was  on  December  S,  1910,  the  assignee 
in  good  faith  for  value,  of  the  fourth  progress  payment,  its  equities 
are  superior  to  those  of  the  appellant  Welles.  But  it  is  urged  that  it 
was  not  such  an  assignee,  that  the  contract  in  express  terms  provided 
that  without  the  consent  of  the  board  of  public  works  the  contractor 
''shall  not  either  legally  or  equitably  assign  any  of  the  moneys  payable 
under  this  contract  or  his  claim  thereto,*'  and  that  the  board  neither 
knew  nor  assented  to  the  assignment.  The  question  arises  whether 
this  provision  of  the  contract  makes  void  the  assignment  which  was 
made  to  the  appellee. 

"A  contract  to  pay  money  may  doubtless  be  assigned  by  the  person  to  whom 
the  money  is  payable,  if  there  is  nothing  in  the  terms  of  the  contract  which 
manifests  the  intention  of  the  parties  to  it  that  it  shall  not  be  assignable." 
Delaware  County  v.  Diebold  Safe  Co.,  133  U.  S.  473,  488,  10  Sup.  Ct  399,  404 
(33  L.  Ed.  674). 
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In  Devlin  v.  Mayor,  etc.,  of  New  York,  63  N.  Y.  8,  Judge  Allen 
said: 

"i'arties  may,  In  terms,  proWbit  the  assignment  of  any  contract  and  declare 
that  neither  personal  representatives  nor  assignees  shall  succeed  to  any  rights 
in  virtue  of  it,  or  be  bound  by  Its  obligations." 

The  appellee  cites  cases  to  the  proposition  that  a  provision  whether 
contained  in  the  instrument  itself,  or  expressed  in  a  statute,  forbidding 
the  assignment  of  the  contract,  or  of  any  interest  therein,  does  not 
stand  in  the  way  of  a  transfer  of  the  moneys  which  have  become  due 
or  are  to  become  due  the  contractor  thereunder.  Mueller  v.  North- 
western University,  195  111.  236,  63  N.  E.  110,  88  Am.  St.  Rep.  194; 
Lowry  v.  City  of  Duluth,  94  Minn.  95,  101  N.  W.  1059 ;  Norton  v. 
Whitehead,  84  Cal.  263,  24  Pac.  154,  18  Am.  St.  Rep.  172.  Those 
decisions  are  based  upon  the  proposition  that  the  thing  assigned  is  not 
the  precise  thing  which  is  forbidden  to  be  assigpied.  They  are  not  di- 
rectly applicable  to  the  contract  under  consideration  here,  for  the  rea- 
son that  here  the  prohibition  is  not  against  the  assignment  of  the  con- 
tract, but  against  the  assignment  of  the  moneys  payable  thereunder 
without  the  consent  of  the  board  of  public  works.  Cases  are  cited  al- 
so which  hold  that,  where  the  contract  prohibits  assignment,  an  assign- 
ment for  security  is  not  within  the  prohibition.  Fortunato  v.  Patten,. 
147  N.  Y.  277,  41  N.  E.  572;  Grouse  v.  Mitchell,  130  Mich.  347,  90 
N.  W.  32,  97  Am.  St.  Rep.  479;  Butler  v.  Rockwell,  14  Colo.  125,  2J 
Pac.  462.  Those  cases  are  not  in  point  for  the  reason  that  here  the 
prohibition  is  against  both  the  legal  and  the  equitable  assignment  of 
the  moneys. 

it  is  contended  further  that  such  a  provision  against  assignment  is 
intended  for  the  benefit  of  the  city  alone,  and  that  no  one  else  can 
complain  of  its  breach.  Fortunato  v.  Patten,  147  N.  Y.  277,  41  N.  E. 
572,  is  cited  as  a  case  in  which  it  was  so  held.  But  in  Burck  v.  Taylor, 
152  U.  S.  635,  14  Sup.  Ct.  696,  38  L.  Ed.  578,  where  a  contract  with  a 
state  for  the  erection  of  a  public  building  was  made  unassignable  by 
express  stipulation,  it  was  held  that  an  attempted  transfer  of  an  in- 
terest in  the  contract  without  the  state's  consent  was  ineffectual  further 
than  to  give  a  right  of  action  against  the  contractor  for  a  measure  of 
the  profits.  It  is  argued,  however,  that  that  case  is  to  be  distinguished 
from  the  case  at  bar  in  that  there  was  an  absolute  covenant  on  the 
part  of  the  contractor  in  that  case  that  the  contract  should  not  be  as- 
signed in  whole  or  in  part  without  the  consent  of  the  state.  But  the 
contract  in  the  present  case  having  been  assented  to  in  all  its  terms  by 
the  contractor  is  as  binding  upon  him  as  if  his  obligations  had  been 
affirmatively  expressed  in  a  covenant  to  abide  by  the  same.  In  Burck 
V.  Taylor,  the  court  said  of  the  provision  against  assignment : 

"It  may  be  conceded  that,  primarily,  it  was  a  provision  Intended,  although 
not  expressed,  for  the  benefit  of  the  state,  and  to  protect  it  from  interference 
by  other  parties  in  the  performance  of  the  contract,  to  secure  the  constant 
and  sole  service  of  a  contractor  with  whom  the  state  was  willing  to  deal, 
and  to  relieve  itself  from  the  annoyance  of  claims  springing  up  during  or 
after  the  completion  of  the  contract  in  favor  of  parties  of  whose  interest  In 
the  contract  it  had  no  previous  knowledge,  and  to  the  acquisition  of  whose 
Interests  It  had  not  consented.    Concede  all  this,  and  yet  it  remains  true  that. 
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it  was  a  stipulation  which  was  one  of  the  terms  of  the  contract  and  binding 
upon  the  contractor,  and  equally  binding  upon  all  who  dealt  with  him." 

We  see  no  reason  why  this  provision  of  the  contract  under  consid- 
eration shall  not  be  given  the  meaning  and  effect  which  its  words  im- 
port. It  plainly  stipulates  against  the  assignment  of  the  pa)rments. 
There  must  have  been  substantial  grounds  for  embodying  such  a  pfo- 
vision  in  the  contract.  We  may  assume  that  one  of  the  purposes,  and 
probably  the  principal  purpose  thereof,  was  to  protect  subcontractors 
in  their  equitable  rights  to  the  unpaid  funds  in  the  hands  of  the  city  in 
case  notice  should  be  given  under  section  1184,  and  to  afford  such 
subcontractors  better  opportunity  to  secure  payment  for  that  which 
they  might  contribute  to  the  work  which  was  under  construction,  as 
well  as  on  behalf  of  the  city  to  avoid  the  possible  complications  and 
litigation  that  might  attend  the  transfer  to  another  of  the  payments 
accruing  under  the  contract.  In  a  similar  case  the  Supreme  Court  of 
Nebraska  said : 

"But  it  is  needless  for  us  to  speculate  on  the  motives  for  the  city's  action. 
It  is  enough  for  us  to  know — whatever  its  reasons  may  have  been — that  it 
has,  in  plain  language,  stipulated  against  an  assignment  of  the  contract 
♦  ♦  ♦  To  hold  that  it  covers  some,  but  not  aU,  of  the  rights  and  obligations 
arising  out  of  the  contract,  would  be,  it  seems  to  us,  an  inexcusable  perver- 
sion of  its  terms,"  City  of  Omaha  v.  Standard  Oil  Co.,  55  Neb.  337,  75  N. 
W.  859. 

And  again  in  Murphy  v.  City  of  Plattsmouth,  78  Neb.  163,  110  N. 
W.  749,  that  court  held  that,  where  a  contract  with  a  city  for  a  public 
improvement  expressly  provides  that  it  shall  not  be  assigned,  such 
provision  is  enforceable,  and  an  assignee  thereof  cannot  recover  the 
money  due  thereunder,  or  any  part  thereof.  In  20  Am.  &  Eng.  Enc. 
of  Law,  1156,  it  is  said: 

"It  is  frequently  provided  by  charter  or  statute,  or  the  contract  itself,  that 
a  contract  with  a  municipality  shall  not  be  assigned  without  the  consent  of 
the  city,  and  such  a  provision  is  valid  and  operative  according  to  its  terms" 
— citing  Deffenbaugh  v.  Foster,  40  Ind.  382 ;  Suburban  Electric  Light  Co.  v. 
Hempstead,  38  App.  Div.  355,  66  N.  Y.  Supp.  443. 

In  the  first  of  the  cases  so  cited  it  was  held  that,  where  a  contract 
for  street  improvement  contained  a  provision  that  the  contract  should 
not  be  assigned  without  the  consent  of  the  common  council,  no  one  be- 
sides the  contractor  can  maintain  an  action  thereon  in  the  absence  of 
the  common  council's  consent.    The  second  case  is  of  similar  import. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  enter  a  decree  for  the  appellant  Welles. 
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(211  Fed.  567) 

NORFOLK  &  W.  RY.  CO.  v.  HAUSER. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    March  11,  1913.    Rehearing  Denied 

June  11,  1913.    Application  for  Writ  of  Certiorari  Denied  by  Supreme 

Court  November  11,  1913.) 

No.  1,136. 

1.  Masteb  and  Seevant  (I  265*) — Injuries  to  Employ^ — ^Burden  of  Proop. 

In  an  action  for  damages  for  negligence,  brought  by  an  employ^  or 
party  as  to  whom  the  rule  of  res  ipsa  loquitur  does  not  apply,  the  bur- 
den is  primarily  on  plaintiff  to  establish  the  negligence  charged,  which 
cannot  be  inferred  merely  from  the  fact  of  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  8S 
877-908,  955;   Dec.  Dig.  {  265.»] 

2.  Trial  (§  141*) — Questions  of  Law  or  Fact — ^Direction  of  Verdict. 

It  is  the  duty  of  the  trial  judge  to  direct  a  verdict  at  the  close  of  the 
evidence,  whenever  it  is  wholly  undisputed  or  but  a  single  inference  can 
be  drawn  therefrom  by  reasonable  men,  so  that  the  court  in  the  exercise 
of  a  sound  judicial  discretion  would  be  compelled  to  set  aside  a  verdict 
returned  in  opposition  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont  Dig.  8  336;  Dec  Dig. 
I  141.*] 

3.  Negligence  (S  136*) — Questions  op  Law  or  Fact— Submission  of  Case 

TO  Jury. 

The  test  to  be  applied  in  determining  whether  it  is  the  duty  of  the 
court  to  submit  a  question  of  negligence  to  the  jury  is  not  how  the  pre- 
ponderance of  the  testimony  may  be  in  the  court's  opinion,  but  whether 
the  evidence  is  suflBcient  to  sustain  an  inference  by  the  Jury,  since,  if  dif- 
ferent inferences  may  fairly  be  drawn  from  the  evidence  by  reasonable 
men,  the  jury,  and  not  the  judge,  should  be  permitted  to  draw  that  infer- 
ence. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §|  277-353; 
Dec.  Dig.  §  136.*] 

4.  Evidence  (§  595*) — Weight — Inferences. 

While  a  jury  may  not  guess  or  conjecture  as  to  possible  explanations 
to  account  for  a  result,  when  such  conjecture  or  explanation  is  not 
supported  by  any  reasonable  inference  from  the  testimony  in  the  case, 
yet  when  the  cause  of  the  occurrence  cannot  be  shown  by  positive  testi- 
mony, the  jury  may  draw  inferences  from  circumstances  contemporaneous 
with  or  surrounding  the  occurrence;  the  only  question  being  whether 
such  circumstances  afford  any  reasonable  ground  on  which  a  Jury  in  the 
exercise  of  its  functions  can  draw  an  inference. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2444,  2445; 
Dec.  t)ig.  §  595.*] 

5.  Negligence  (§  136*) — ^Trial — Question  for  Court  or  Jury. 

An  action  for  negligent  injury  is  not  to  be  lightly  taken  from  the  jury, 
since  ordinarily  negligence  is  so  far  a  question  of  fact  as  to  be  properly 
submitted  to  and  determined  by  the  jury  as  the  triers  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  277-353; 
Dec.  Dig.  §  136.*] 

6.  Trial  (§  18*) — ^Trial  Judge— Dutt. 

A  trial  Judge  is  primarily  responsible  for  the  just  outcome  of  a  trial. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  37,  42^;    Dec 
Dig.  §  18.*] 

^For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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7.  Appeal  and  Ebbob  (§  927*) — ^Pebemptobt  Instbuction— Denial— Review. 

Action  of  the  trial  judge  in  declining  to  give  a  peremptory  instruction 
for  a  verdict  one  way  or  another  will  not  be  reversed  on  appeal,  un- 
less clearly  improper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  §  927.*] 

8.  Masteb  and  Sebvant  (§  286*)— In jubt— Evidence — Question  fob  Jubt. 

In  an  action  for  death  of  an  engineer,  caused  by  the  squeezing  of  his 
engine  between  another  engine,  much  larger  in  size,  in  front  and  a  loaded 
coal  train  in  the  rear,  evidence  held  to  authorize  submission  to  the  jury 
of  the  question  of  the  railroad  company's  negligence  in  placing  decedent's 
small  engine  in  such  position. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
1001,  1006,  1008,  1010-1050;   Dec.  Dig.  |  286.»1 

Dayton,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Greensboro;  James  E.  Boyd,  Judge. 

Action  by  Cora  E.  Hauser,  as  administratrix  of  Robert  A.  Hauser, 
deceased,  against  the  Norfolk  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

J.  C.  Buxton,  of  Winston-Salem,  N.  C.  (Watson,  Buxton  &  Watson, 
of  Winston-Salem,  N.  C,  Theodore  W.  Reath  and  F.  Markoe  Rivinus, 
both  of  Philadelphia,  Pa.,  on  the  brief),  for  plaintiff  in  error. 

Lindsay  Patterson  and  E.  B.  Jones,  both  of  Winston-Salem,  N.  C. 
(Jones  &  Patterson,  of  Winston- Salem,  N.  C,  on  the  brief),  for  de- 
fendant in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  DAYTON  and  SMITH, 
District  Judges. 

SMITH,  District  Judge.  The  defendant  in  error  brought  an  action 
at  law  for  damages  against  the  plaintiff  in  error  on  the  14th  of  Febru- 
ary, 1908,  for  injuries  claimed  to  have  been  inflicted  by  the  plaintiff  in 
error's  negligence  on  the  20th  of  March,  1907.  The  deceased,  Robert 
A.  Hauser,  was  employed  as  an  engineer  by  the  Norfolk  &  Western 
Railway  Company.  On  the  23d  day  of  March,  1907,  he  was  employed 
to  run  an  engine  operating  on  a  train  of  the  railway  company  running 
from  Portsmouth,  Ohio,  to  Columbus,  Ohio.  The  train  as  made  up 
was  what  is  called  a  double  header;  that  is,  it  consisted  of  37  loaded 
coal  cars,  and  the  motive  power  was  furnished  by  two  engines  at  the 
head  of  the  train,  of  which  the  second  engine  from  the  head  was  being 
operated  by  the  deceased,  Robert  A.  Hauser.  The  train  was  made  up 
and  the  place  of  the  engine  designated  by  a  superior  oflicer  of  Hauser. 
At  or  near  Clifford,  Ohio,  the  engineer  of  the  front  engine  attempted  to 
bring  the  train  to  a  stop  to  avoid  colliding  with  the  rear  of  a  train  in 
front  of  him,  and  applied  his  air  brakes,  but  according  to  his  statement 
discovered  that  the  air  brakes  failed  to  work,  whereupon  he  reversed 
his  engine,  and  did  all  in  his  power  to  stop  the  train.  Thereupon  the 
car  in  the  rear  of  the  second  engine,  being  forced  forward  by  the  mo- 
mentum of  the  train  which  was  endeavored  to  be  stopped,  was  thrust 

*For  other  caseB  see  same  topic  &  S  mujabeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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forward  upon  the  tender  of  the  second  engine,  mounted  upon  the  trucks 
and  platform  of  this  tender,  drove  the  water  tank  on  the  tender  loose 
from  its  fastenings,  pushed  it  forward  on  and  over  the  cab  of  the  en- 
gine, and  thereby  inflicted  such  injuries  upon  the  deceased  that  he  died 
in  consequence.  The  particular  acts  of  negligence  charged  in  the  com- 
plaint against  the  defendant  in  this  case  were  that  the  deceased  was 
operating  an  engine  which  had  no  pilot,  was  much  smaller  in  size  than 
the  front  engine,  was  used  only  for  the  purposes  of  a  yard  or  shifting 
engine,  and  was  old  and  weak  and  dilapidated,  and  not  in  condition  to 
stand  the  pressure  of  the  weight  of  the  loaded  train  upon  a  sudden 
stoppage ;  that  it  was  negligence  to  place  it  between  the  front  engine, 
which  was  larger  and  heavier,  and  the  train  of  loaded  cars ;  and  that 
it  was  further  negligence  to  place  an  engine  unfitted  to  stand  the 
squeeze  or  pressure  between  a  heavy  engine,  reversed  so  as  to  come  to  a 
stop,  and  a  train  of  heavily  loaded  coal  cars,  as  the  possibility  of  it  hap- 
pening that  the  train  would  come  to  a  sudden  stop  might  occur,  and  in 
such  a  case  no  engine  should  be  placed  in  that  position  that  could  not 
stand  the  impact.  In  other  words,  the  act  of  negligence  alleged  may  be 
said  to  be  that  the  placing  between  a  larger  and  heavier  engine,  in  good 
condition  and  a  long  train  of  loaded  freight  cars,  of  an  engine  tender  too 
weak  to  stand  the  pressure  or  impact  that  might  exist  consequent  upon 
attempted  sudden  stoppage  ot  the  train,  was  an  act  of  negligence.  The 
other  acts  of  negligence  alleged  consist  in  the  charge  that  it  was  neg- 
ligence to  place  the  smaller  engine  in  the  rear  of  a  larger  engine  in 
running  a  double  header  under  the  circumstances  of  this  case,  and,, 
next,  that  the  railway  company  negligently  used  old,  worn-out,  and  de- 
fective air  brakes  on  the  train,  so  that  the  train  could  not  be  con- 
troMed  or  quickly  stopped. 

The  assis:nments  of  error  claim  that  there  was  no  evidence  that  the 
second  engine,  upon  which  the  plaintifFs  intestate  was  killed,  was  rotten 
or  otherwise  defective,  nor  any  evidence  that  there  was  any  defect  in 
the  air  appliances ;  the  testimony  of  the  defendant  being  to  the  effect 
that  the  trouble  about  the  brakes  was  that  some  one  had  turned  an 
angle  cock  on  the  second  car  below  the  engine  on  which  Hauser  was 
running,  so  as  to  let  the  air  out  of  the  main  line  or  pipe  for  the  brakes 
for  all  of  the  cars  of  the  train  from  that  point  to  the  end  of  the  train, 
and  make  it  impossible  for  the  engineer  to  apply  his  brakes,  except 
to  the  two  engines  and  the  first  two  cars  of  the  train.  The  evidence 
as  to  the  insufficient  condition  of  the  tender  of  the  second  engine  to 
stand  the  shock  of  the  impact  or  squeeze  between  the  forward  engine 
and  the  heavy  train  behind  it  was  mainly  opinion  evidence  from  wit- 
nesses who  assumed  to  be  competent  witnesses,  skilled  in  their  voca- 
tion, based  upon  inferences  drawn  from  the  occurrence  and  character- 
istic incidents  of  the  accident.  The  testimony  showed,  as  before  stated, 
that  when  the  impact  came  from  the  train  of  loaded  cars  behind  the 
second  engine,  the  first  car  of  the  train  mounted  upon  the  trucks  and 
platform  of  the  tender  to  the  second  engine,  practically  demolishing 
them  and  completely  demolishing  the  water  tank,  tearing  it  from  its 
fastenings,  and  thrusting  it  forward,  over  and  on  the  cab  of  Hauser's 
engine,  so  as  to  inflict  the  injuries  which  caused  his  death.    No  dam- 
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age  was  done  to  the  front  engine  and  no  damage  seems  to  have  been 
done  to  any  of  the  cars  of  the  train,  except  to  the  car  which  inflicted 
the  injury  and  destruction  to  the  tender,  and  which  was  not  much  dam- 
aged. The  only  part  of  the  train  which  seemed  to  have  been  much 
hurt  was  the  tender  to  this  second  engine.  The  wrecked  engine  and 
tender  was  carried  away  by  the  railroad  company,  and  therefore  the 
testimony  as  to  its  condition  must  be  more  or  less  based  upon  what  can 
be  inferred  as  results  from  what  occurred,  as  it  would  appear  to  be  a 
matter  of  impossibility  for  the  defendant  in  error  to  prove  by  actual 
examination  what  was  the  condition  of  the  wrecked  engine  and  tender. 
That  was  in  the  possession  of  the  railway  company,  and  removed 
from  the  scene  at  the  time  of  the  accident.  The  trial  judge  thought 
the  testimony  concerning  all  the  facts  which  occurred  was  sufficient 
to  go  to  the  jury,  and  to  support  an  inference  as  to  the  defective  condi- 
tion of  the  engine  and  tender  as  there  was  testimony  to  the  effect  upon 
which  the  conclusion  of  the  jury  could  rest  that  the  wreck  could  not 
have  resulted  unless  the  engine  and  tender  wrecked  had  been  weak  or 
defective. 

The  issues  in  the  case  for  the  jury  under  the  pleadings,  therefore, 
would  appear  to  be  reduced  for  the  consideration  of  this  court  to 
this:  Was  the  trial  judge  justified  in  leaving  it  to  the  jury  to  say,  in 
the  first  place,  whether  or  not  it  was  negligence  on  the  part  of  the 
railroad  company  to  direct  one  of  its  employes,  an  engineer,  to  operate 
an  engine  with  its  tender  in  the  position  the  one  in  question  was 
placed,  between  a  heavier  and  stronger  engine  in  front  and  a  heavily 
loaded  train  of  coal  cars  behind,  not  sufficiently  strong  to  stand  the 
shock  in  case  of  a  sudden  stoppage  as  against  the  heavy  engine  in 
front  coming  to  a  stop  as  fast  as  the  engineer  can  bring  it  (either  by 
the  use  of  his  brakes  or  reversing  his  engine)  and  the  impact  of  the 
heavily  loaded  train  of  cars  behind  ?  Should  any  engine,  with  human 
employes  thereon,  have  been  put  by  the  company  in  that  position,  un- 
less it  was  capable  of  standing  that  squeeze  or  impact,  and  if  an  en- 
gine or  tender  was  put  in  that  position,  so  that  if  the  stop  occurred, 
and  it  was  incapable  of  standing  that  impact,  was  that  negligence  on 
the  part  of  the  railway  company?  In  the  next  place,  if  such  was 
negligence,  then  was  the  engine  and  tender  upon  which  Hauser  was 
required  to  work  an  insufficient  engine  to  stand  this  impact?  Unless 
these  were  questions  to  go  to  the  jury,  the  presiding  judge  below 
erred  m  sendmg  the  case  to  the  jury. 

The  plaintiff  in  error  moved  the  court  below  for  a  peremptory  in- 
struction to  the  jury  to  find  a  verdict  for  the  defendant,  on  the  ground 
that  there  was  no  evidence  which  justified  a  submission  to  the  jury 
on  any  theory  which  would  support  a  verdict  against  the  defendant. 
The  error  alleged  practically  depends  upon  what  is  the  rule  of  law 
applicable  in  this  court  with  regard  to  its  supervision  of  the  lower 
court's  action  in  submitting  to  or  withdrawing  from  the  jury  the  de- 
termination of  issues  of  fact  in  actions  at  law  for  personal  damages 
for  negligence.  Is  it  incumbent  upon  the  trial  court,  in  a  case  in 
which,  upon  the  consideration  of  the  testimony  as  a  whole,  in  the  opin- 
ion of  the  trial  judge  a  verdict  would  not  be  warranted  for  one  side, 
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to  Withdraw  the  case  from  the  jury  by  a  peremptory  instruction,  and 
in  such  case  is  the  trial  judge  to  arrive  at  his  conclusions  upon  a  con- 
sideration of  the  whole  testimony,  weighing  all  the  circumstances  and 
the  conflict  and  credibility  of  witnesses?  And  if  this  be  the  rule  for 
the  trial  court,  to  what  extent  is  the  action  of  the  trial  judge  in  this 
regard  one  subject  to  review  and  correction  by  an  appellate  court  in 
an  action  at  law? 

If  the  rule  be  as  here  queried,  then  it  is  evident  there  must  be  two 
trials  of  the  facts  in  every  law  case:  First,  in  the  conclusion  to  be 
reached  by  the  trial  judge  whether  the  testimony  taken  as  a  whole 
would  justify  a  verdict  and  for  whom.  Accordingly  as  he  determines 
this  question  he  will  give  a  peremptory  instruction,  a  result  that  would 
lead  perilously  near  to  the  conclusion  that  in  an  action  at  law  the  case 
should  not  be  submitted  to  the  junr  at  all,  except  to  find  such  verdict 
as  the  trial  judge  would  himself  nnd.  In  such  case  it  would  -follow 
that,  as  the  action  of  the  trial  judge  in  coming  to  that  conclusion  must 
be  construed  as  the  determination  of  a  question  of  law,  his  determina- 
tion will  be  subject  to  correction  by  the  appellate  court  as  for  the  cor- 
rection of  an  error  of  law,  and  the  appellate  court  will  be  called  upon 
in  all  common-law  cases  to  examine  into  the  whole  testimony  to  ascer- 
tain if  the  conclusion  arrived  at  by  the  lower  court  from  this  testimony 
was  correct.  It  would  entail  upon  the  appellate  court  as  strict  an  ex- 
amination in  this  regard  of  the  testimony  in  a  law  case  as  it  is  required 
to  make  in  cases  of  equity  or  admiralty. 

The  principles  to  control  in  such  cases  as  derived  from  the  decisions 
of  the  Supreme  Court  appear  to  be  as  follows : 

[1]  1.  In  cases  of  actions  for  damages  for  negligence  brought  by 
an  employe  or  party  (other  than  a  passenger  or  in  other  cases  where 
the  rule  res  ipsa  loquitur  may  apply)  the  burden  of  proof  is  primarily 
upon  the  plaintiff  to  establish  the  negligence  charged,  and  it  is  not 
enough  to  show  an  accident  and  from  that  alone  infer  an  injury.  Pat- 
ton  V.  Texas  &  Pac.  Ry.  Co.,  179  U.  S.  658,  659,  21  Sup.  Ct.  275,  45 
L.  Ed.  361 ;  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  159,  29 
Sup.  Ct.  270,  53  L.  Ed.  453. 

[2]  2.  At  the  close  of  the  testimony  it  is  the  duty  of  the  trial  judge 
to  direct  a  verdict  wherever:  (1)  The  evidence  is  wholly  undisputed; 
or  (2)  but  one  inference  could  be  drawn  from  the  evidence  by  reasona- 
ble men,  so  as  that  the  court  in  the  exercise  of  a  sound  judicial  discre- 
tion would  be  compelled  to  set  aside  a  verdict  returned  in  opposition 
to  it.  Patton  v.  Texas  &  Pac.  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275, 
45  L.  Ed.  361 ;  Marande  v.  Texas  &  Pac.  Ry.  Co.,  184  U.  S.  173,  22 
Sup.  Ct.  340,  46  L.  Ed.  487. 

[3]  3.  The  test  in  the  second  class  of  cases  is  not  how  in  the  court's 
opinion  the  preponderance  of  the  testimony  may  be,  but  whether  it  is 
adequate  to  go  to  the  jury;  that  is,  whether  the  evidence  is  sufficient 
upon  which  a  jury  might  base  an  inference  and  if  different  inferences 
might  fairly  be  drawn  from  the  evidence  by  reasonable  men,  then  the 
jury  should  be  permitted  to  choose  for  themselves.  Washington  Gas- 
light Co.  V.  Lansden,  172  U.  S.  534,  19  Sup.  Ct.  296,  43  L.  Ed.  543 ; 
Marande  v.  Texas  &  Pac.  Ry.  Co.,  184  U.  S.  173,  22  Sup.  Ct.  340,  46 
L.  Ed.  487. 
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[4]  4.  The  jury  is  not  to  guess  or  conjecture  as  to  possible  explana- 
tions to  account  for  a  result,  when  such  conjecture  or  explanation  is 
not  supported  by  any  reasonable  inference  from  the  testimony  in  the 
case ;  but,  when  the  cause  of  the  occurrence  cannot  be  shown  by  pos- 
itive testimony,  the  jury  is  entitled  to  draw  inferences  from  the  cir- 
cumstances contemporaneous  with  or  surrounding  the  occurrence,  and 
the  only  question  is  whether  they  afford  any  reasonable  ground  upon 
which  a  jury  in  the  exercise  of  its  functions  can  draw  an  inference. 
Marande  v.  Texas  &  Pac.  Ry.  Co.,  184  U.  S.  173,  22  Sup.  Ct.  3-!0,  46 
L.  Ed.  487;  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  159,  29  Sup. 
Ct.  270,  53  L.  Ed.  453. 

[5]  5.  Cases  are  not  lightly  to  be  taken  from  the  jury.  Jurors  are 
the  recognized  triers  of  questions  of  fact,  and  ordinarily  negligence 
is  so  far  a  question  of  fact  as  to  be  properly  submitted  to  and  deter- 
mined by  them,  and  parties  are  entitled  to  be  secured  in  the  enjoyment 
of  their  constitutional  right  to  trial  by  jury,  when  the  case  is  one  proper 
to  be  decided  by  them  as  one  of  fact,  and  not  to  be  concluded  as  a 
matter  of  law  by  the  court.  Patton  v.  Texas  &  Pac.  Rv.  Co.,  179  U. 
S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ;  Marande  v.  Texas  &  Pac.  Ry. 
Co.,  184  U.  S.  173,  22  Sup.  Ct.  340,  46  L.  Ed.  487. 

[6]  6.  The  trial  judge  is  primarily  responsible  for  the  just  outcome 
of  a  trial.  He  is  not  a  mere  moderator  of  a  town  meetmg,  submitimg 
questions  to  the  jury  for  determination,  nor  simply  ruling  on  the  ad- 
missibility of  testimony,  but  one  who  stands  charged  with  full  responsi- 
bility. Patton  V.  Texas  &  Pac.  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct. 
275,  45  L.  Ed.  361. 

[7]  7.  The  trial  judge  has  the  same  opportunity  that  jurors  have 
for  seeing  the  witnesses,  for  noting  all  those  matters  in  a  trial  not  capa- 
ble of  record,  and  hence  it  is  seldom  an  appellate  court  reverses  tne 
action  of  a  trial  court  in  declining  to  give  a  peremptory  instruction 
for  a  verdict  one  way  or  another,  and  when  in  the  deliberate  opinion 
of  the  trial  judge  there  is  no  excuse  for  a  verdict  save  in  favor  of  one 
party,  and  he  so  rules  by  instruction  to  that  effect,  an  appellate  court 
will  pay  large  respect  to  his  judgment.  Patton  v.  Texas  &  Pac.  Ry. 
Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361. 

From  these  decisions  it  would  appear  that  the  responsibility  for 
determining  whether  the  issue  shall  be  submitted  to  the  jury  is  largely 
devolved  upon  the  trial  judge.  Where  he  declines  to  take  the  case 
from  the  jury  and  refuses  a  peremptory  instruction,  the  appellate  court 
will  seldom  interfere.  The  jury  is  the  proper  tribunal  to  determine  a 
question  of  fact,  and  if  the  trial  judge  upon  the  testimony  commits  the 
case  to  the  jury,  the  appellate  court  will  seldom  interfere.  Where  the 
trial  judge  grants  a  peremptory  instruction  for  a  verdict,  the  appellate 
court  will  more  readily  interfere,  but  even  then,  in  considering  the 
question,  will  pay  large  respect  to  the  judgment  of  the  trial  judje. 

[8]  In  the  case  under  consideration  the  trial  judge  refused  a  per- 
emptory instruction  and  sent  the  case  to  the  jury.  The  testimony  is 
conflicting.  It  involves  the  consideration  to  a  large  extent  of  the  cred- 
ibility of  the  witnesses.  While  there  was  iio  positive  testimony  of  the 
defective  condition  of  the  small  engine  and  its  tender,  yet  from  its  a^e, 
its  small  size,  the  use  to  which  it  had  been  put,  and  the  circumstances 


Digitized  by 


Google 


NORFOLK  <b  W.  BY.  CO.  V.  HAUSEB  173 

of  the  destruction  of  the  tender  by  an  impact  or  squeeze  which  in  the 
opinion  of  some  of  the  witnesses  a  sound  engine  tender  should  have 
withstood,  taken  all  together,  form  a  basis  for  the  inference  by  a  rea- 
sonable man  which  would  not  be  unreasonable  that  the  tender  of  the 
small  engine  was  not  capable  of  resisting  the  strain  to  which  it  was 
subjected,  and  to  which  it  might  be  reasonably  inferred  that  an  engine 
operated  as  it  was  would  be  subjected.  So,  also,  the  order  by  his  su- 
perior officer  to  Hauser  to  place  his  engine  in  the  train  in  that  position 
at  that  time  was  an  order  he  was  called  upon  to  obey,  and  yet,  under 
the  circumstances,  might  it  not  unreasonably  have  been  inferred  to 
have  been  negligence  on  the  part  of  such  superior  officer  and  therefore 
of  the  company?  The  question  of  proximate  cause  also  would  prop- 
erly be  for  the  jury  under  the  circumstances. 

The  evidence  as  to  tampering  with  the  angle  cock  by  any  intruder 
is  very  slight  and  inconclusive,  and  at  the  rate  the  company's  engineer 
testified  the  train  was  moving,  one  to  one  and  a  half  miles  an  hour, 
it  would  not  necessarily  appear  that  the  partial  obstruction  of  the 
brakes  was  any  controlling  proximate  cause  of  the  injury.  These, 
however,  are  questions  of  fact  this  court  is  not  called  upon  to  decide. 
It  appears  that  there  was  testimony  sufficient  in  the  case  in  the  opinion 
of  tne  trial  judge  to  justify  his  refusing  a  peremptory  instruction  and 
in  leaving  the  matter  to  the  jury. 

In  view  of  the  reluctance  with  which,  under  the  decisions  of  the  Su- 
preme Court,  an  appellate  court  interferes  with  the  actions  of  the  trial 
court  in  remitting  to  the  jury,  the  natural  party  to  determine  it,  a  ques- 
ion  of  fact  on  a  charge  of  negligence,  and  finding  no  evidence  of  an 
abuse  of  this  discretion,  and  there  being  testimony  adequate  to  sup- 
port the  verdict,  if  to  the  testimony  for  the  plaintiff  there  be  given 
the  benefit  of  every  inference  that  could  reasonably  be  drawn  from  it, 
this  court  sees  no  reason  for  finding  error  of  law  in  the  action  of  the 
trial  court,  and  the  judgment  is  accordingly  affirmed. 

DAYTON,  District  Judge  (dissenting).  I  cannot  concur.  It  seems 
to  me  that  the  proximate  cause  of  this  accident  was  not  the  weakness 
of  the  engine  that  intestate  was  driving,  but  the  failure  of  the  brakes 
to  perform  their  functions  at  the  time.  There  is  no  evidence  that  these 
brakes  were  defective,  or  that  the  defendant  failed  in  its  duty  to  prop- 
erly inspect  and  keep  them  in  repair.  On  the  contrary,  it  is  undisputed 
that  at  the  last  station  passed,  four  miles  in  advance  of  the  accident, 
the  brakes  were  in  good  working  order.  Something  occurred  to  render 
them  ineffective  while  running  these  four  miles  between  the  two  sta- 
tions, something  which  the  company  by  no  ordinary  care  could  foresee 
or  avoid.  If  these  brakes  had  operated,  the  train  would  have  been 
imder  control,  and  the  extraordinary  climbing  of  the  cars  upon  the 
tender  of  the  engine  under  intestate's  control  would  not  have  occurred. 
Whatever  may  be  said  about  the  character  of  this  engine,  it  is  certain 
that  it  had  been  sufficient  to  run  under  normal  conditions  with  this  train 
more  than  30  miles  of  the  journey,  and  that  intestate,  a  man  of  mature 
age  and  experience  as  an  engineer,  had,  so  far  as  the  evidence  discloses, 
made  no  protest  against  its  use,  nor  expressed  any  fear  of  driving  it 
under  the  conditions  existing.    No  one  can  tell  whether  a' larger  and 
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stronger  engine  would  or  would  not  have  withstood  the  impact  of  these 
cars.  It  could  be  only  matter  of  conjecture.  ^  Certain  it  is  the  law  re- 
quires evidence,  and  not  conjecture,  to  warrant  a  jury  to  find  verdicts 
in  cases  like  this ;  and,  further,  it  does  not  require  the  master  to  fur- 
nish its  employe  with  the  best,  but  only  reasonably  safe,  machinery  to 
operate  under  normal,  and  not  extraordinary  and  unforeseen,  condi- 
tions. Who  is  to  say  how  large  and  strong  an  engine  and  tender  was 
necessary  for  use  on  this  occasion?  Who  can  tell  whether  or  not  a 
larger  and  stronger  tender,  attached  to  a  larger  and  heavier  engine, 
would  have  resisted  the  impact  of  these  cars  ?  The  logical  conclusion 
to  be  drawn  from  permitting  this  judgment  to  stand  for  the  reasons 
given  by  the  majority,  it  seems  to  me,  is  that  a  railroad  company  will 
not  be  warranted  in  the  use  on  freight  trains  of  any  engines  other  than 
the  largest,  heaviest,  and  strongest  known  to  mechanics. 

In  Jennings  v.  Davis,  187  Fed.  703,  109  C.  C.  A.  451,  this  court  has 
held,  as  to  "proximate  cause,"  that  while  ordinarily  a  question  for  the 
jury,  where  the  evidence  is  uncontroverted,  and  but  one  inference 
should  be  drawn,  the  question  is  one  of  law  for  the  court.  The  man- 
ifest effect  of  this  ruling  is  that  the  trial  court  must  be  responsible  for 
the  determination  of  what  is  the  proximate  cause  of  the  injuiy.  If 
but  one  inference  should  be  drawn  from  the  evidence  as  to  it,  the 
twelve  men  should  not  be  permitted  to  exercise  their  judgment  and 
draw  another.    This  ruling  should  be  either  overruled  or  followed. 


(211  Fed.  674) 

BALTIMORE  &  O.  R.  CO.  v.  HOSKINSON. 

(Circuit  Court  of  Appeals,  Fourtli  Circuit.     June  11,  1913.) 

No.  1,142. 

1.  Railboads  (§  282*) — Construction — Side  Tbacks — Cleabance. 

Wliile  a  railroad  company  is  required  to  construct  its  tracks  and  siding^ 
so  as  to  give  reasonable  and  sufficient  clearance  between  cars  on  which 
licensees  may  be  working  at  the  time  of  trains  passing  on  an  adjoining 
track,  such  rule  does  not  apply  as  a  matter  of  law  so  as  to  require  suffi- 
cient clearance  for  attachments  like  the  arm  of  a  mail  car  at  points 
along  the  line  other  than  those  where  mail  cranes  are  erected,  and  it  is 
expected  that  the  arm  will  be  extended  to  catch  the  sack. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  910-923;  Dec. 
Dig.  §  282.*] 

2.  Railroads  (§  282*)  —  Construction  —  Side  Tracks  —  Clearance  —  Mail 

Catcher—Questions  for  Jury — Instructions. 

Where,  in  an  action  for  death  of  a  licensee  in  a  freight  car  on  a  side 
track  by  being  struck  by  a  projecting  mail  catcher  on  the  side  of  a  pass- 
ing mail  car,  it  was  for  the  jury  to  determine  whether  the  point  of  the 
accident  was  one  at  which  the  railroad  company  should  have  considered 
the  possibility  of  the  mail  arm  being  raised  so  as  to  strike  a  car  on  the 
adjoining  track,  or  whether  the  striking  of  the  car  by  such  arm  was 
due  solely  to  the  negligence  of  the  mail  clerk  in  having  it  extended  at 
that  point,  an  instruction  charging  as  a  matter  of  law  that  the  action  of 
the  mail  clerk  did  not  constitute  such  an  unreasonable  manipulation  of 
the  mail  arm  as  to  charge  him  with  primary  negligence,  but  that  the 
primary  negligence  in  the  case  was  the  careless  construction  of  the  side 

*For  other  cases  see  same  topic  &  8  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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track  so  close  to  the  main  track  as  to  permit  the  mall  arm  to  strike  a 
box  car  placed  on  the  side  track,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  910-923 ;  Dec. 
Dig.  S  282.*] 

3.  Railboads  (§   282*) — Constbuction — ^Injubies  to   Licensees — ^Actions — 
Instructions. 

In  an  action  for  death  of  a  licensee  working  in  a  freight  car  on  a  side 
track  by  being  struck  by  a  portion  of  a  mail  arm,  broken  in  a  collision 
between  the  arm  and  the  car  on  the  sidetrack,  an  Instruction  that  If  de- 
fendant had  constructed  its  main  line  and  siding  In  a  careful  and  rea- 
sonable way  before  a  contract  with  the  Post  Office  Department  to  carry 
mall  had  been  executed,  and  the  Post  Office  Department  designed  the 
mall  crane  at  the  place  in  question,  and  It  was  properly  constructed  and 
had  been  used  with  safety  for  years,  the  fact  that  there  may  have  been 
points  along  the  line  where  an  extended  mall  arm  would  Interfere  with 
freight  cars  on  a  siding  did  not  show  negligence  on  defendant's  part  If 
ordinary  prudence  In  operating  the  road  did.  not  disclose  to  the  railroad 
company  that  there  would  be  danger  at  that  point,  and  that  as  a  matter 
of  law  it  could  not  be  expected  that  main  tracks  and  sidings  should  be 
constructed  on  railroads  so  that  a  mail  catcher  from  passing  mail  cars 
would  never  strike  a  car  on  the  side  track,  but  It  was  only  required 
that  reasonable  space  should  be  kept  clear  in  approaching  the  mall  crane 
from  either  direction,  and  If  reasonable  clearance  was  provided,  and  the 
siding  was  so  far  removed  from  the  mail  crane  as  In  no  reasonable  way 
to  cause  danger  or  Interference  with  a'  car  on  such  siding  the  railroad 
company  was  not  negligent,  was  proper,  and  was  erroneously  refused. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  910-923 ;  Dec. 
Dig.  f  282.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg;  Alston  G.  Dayton, 
Judge. 

Action  by  Richard  Hoskinson,  as  administrator  of  Alexander  Tho- 
burn,  deceased,  against  the  Baltimore  &  Ohio  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed  and 
remanded. 

J.  W.  Vandervort  and  B.  M.  Ambler,  both  of  Parkersburg,  W.  Va. 
(Van  Winkle  &  Ambler,  of  Parkersburg,  W.  Va.,  on  the  brief),  for 
plaintiff  in  error. 

James  H.  Strickling,  of  Huntington,  W.  Va.  (John  Marshall,  of 
Parkersburg,  W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  SMITH, 
District  Judges. 

SMITH,  District  Judge.  This  was  an  action  at  law  for  damages. 
The  plaintiff^s  decedent  was  an  employe  of  the  Ohio  Valley  Glass 
Company.  The  Ohio  Valley  Glass  Company  had  at  Paden  City,  in 
West  Virginia,  a  structure  for  the  manufacture  of  glass,  along  which 
the  Baltimore  &  Ohio  Railroad  Company  had  caused  a  switch  or 
side  track  to  be  laid  from  the  main  track  on  the  side  of  and  adjacent 
to  the  said  main  track  for  the  purpose  of  depositing  or  leaving  cars 
on  the  side  track  to  be  loaded  with  glass  cases  or  boxes  by  the  glass 
company  for  transportation  by  the  railroad  company.     North  of  the 

*For  other  cases  see  same  topic  &  {  kumbbb  In  Dec.  &  Am.  Digs.  1!K)7  to  date,  &  Rep'r  Indexes 
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glass  house,  say  about  500  feet,  there  was  situated  a  mail  post  or 
mail  crane  for  the  purpose  of  permitting  the  mail  bag  from  Paden 
City  to  be  placed  thereon  by  the  postmaster  so  as  to  permit  the  mail 
clerk  in  the  mail  train  passing  by  raising  an  arm  or  catcher  to  catch 
the  same,  and  take  it  into  the  mail  car.  On  the  16th  April,  1908, 
Alexander  Thoburn,  the  plaintiff's  decedent,  who  was  an  employe 
of  the  glass  company,  was  lawfully  engaged  in  loading  and  packing 
glass  in  a  freight  car  on  the  side  track  alongside  of  the  building  of 
the  Ohio  Valley  Glass  Company.  While  so  engaged,  a  mail  coach 
attached  to  a  passing  train  had  the  mail  arm  attached  to  the  ap- 
paratus for  taking  the  mail  bag  off  the  crane  raised  by  the  mail  clerk, 
and  in  position  for  that  purpose.  When  so  raised,  the  mail  arm  be- 
ing raised  whilst  the  mail  coach  passed  the  freight  car  on  the  switch 
or  side  track,  it  struck  the  facing  of  the  door  of  the  freight  car,  and 
also  the  door  which  was  partially  open,  breaking  the  mail  arm,  and 
striking  the  said  Alexander  Thoburn  with  such  force  and  violence 
that  as  the  result  thereof  the  said  Alexander  Thoburn  died  within  a 
few  hours  after  receiving  his  injuries.  Testimony  was  offered  to 
show  that  the  engineer  had  failed  to  give  timely  notice  by  a  whistle 
or  signal  so  as  that  the  mail  clerk  in  the  mail  car  would  raise  the 
arm  at  the  proper  point  when  the  car-  passed  the  mail  crane  to  take 
the  pouch  of  mail  off  the  cr^ne. 

The  acts  of  negligence  as  to  which  evidence  was  offered  by  the 
plaintiff  were,  first,  that  it  was  the  duty  of  the  railroad  company  so 
to  construct  its  side  switch  or  side  track  that  any  one  lawfully  work- 
ing in  a  car  placed  on  said  side  track  should  be  safe  and  secure  while 
working  in  said  car  from  any  passing  train,  cars,  fixtures,  or  appli- 
ances attached  thereto,  and  that  its  failure  to  give  sufficient  clearance 
between  its  main  track  and  the  side  track  so  as  to  allow  the  mail  coach 
with  the  mail  arm  raised  to  pass  without  its  striking  the  car  upon 
the  side  track  was  negligence.  The  other  act  of  negligence  pro- 
pounded in  the  testimony  was  the  failure  of  the  engineer  to  give 
timely  warning  by  whistle  or  otherwise  to  the  mail  clerk  of  his  ap- 
proach to  the  mail  post  or  crane  so  that  the  clerk  might  raise  the 
mail  arm,  and  catch  the  pouch  while  the  train  was  passing  the  post, 
and  not  have  it  raised  after  or  before  it  had  passed  the  post  so  as 
to  be  in  a  position  to  strike  a  freight  car  on  the  side  track  at  some  dis- 
tance from  the  mail  crane  or  post. 

On  the  side  of  the  railroad  company  it  was  sought  to  prove  that 
full  and  timely  notice  had  been  given  by  the  engineer,  and  that  the 
mail  crane  and  the  mail  arm  or  catcher  had  been  located  by  the 
United  States  government  or  under  its  direction,  and  constructed  in 
accordance  with  its  requirements;  that  the  crane  was  quite  far 
enough  from  the  point  where  the  freight  car  was  on  the  side  track 
to  permit  the  mail  clerk  to  raise  the  mail  arm  when  passing  the  mail 
crane  so  as  to  take  off  the  pouch,  and  then  lower  it  before  reaching 
any  car  on  the  side  track,  and  that  the  accident  in  this  case  was  due 
to  the  carelessness  of  the  mail  clerk  in  raising  the  mail  arm  so  as 
to  make  it  project  from  the  side  of  the  mail  coach  not  at  the  proper 
point,  viz.,  where  it  was  passing  the  mail  crane,  but  a  wholly  unex- 
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pected  and  unnecessary  point,  viz.,  when  it  was  passing  the  freight 
car,  and  the  accident  therefore  was  the  resuh  of  the  negligent  use  of 
the  mail  arm  or  catcher  by  the  mail  clerk.  On  objection  to  an  in- 
struction asked  for  by  the  plaintiff  below  the  court  ruled  as  follows : 

"It  seems  to  me  very  clear  that  this  accident  would  not  have  occurred  if 
there  had  been  sufficient  clearance  between  the  main  track  and  the  side  track 
upon  which  the  box  car  was  standing.  As  I  understand  the  evidence,  the  mail 
car  under  the  control  of  the  mail  agent  of  the  United  States  government  was 
constructed  with  all  of  its  appliances,  including  the  mail  catcher  attached  to 
the  outside,  by  the  railroad  company;  that  it  was  owned  by  the  railroad 
company,  and  constituted  a  part  of  its  equipment;  thus  owned,  it  being  re- 
sponsible for  its  construction  and  its  attachment,  and  it  being  beyond  ques- 
tion that  the  plaintiff's  decedent  was  lawfully  in  that  box  car  and  was  in 
no  wise  in  fault,  that  it  was  the  plain  duty  of  the  railroad  company  to  ad- 
Just  its  tracks  so  that  the  attachments  to  this  mail  car  could  not  under  any 
circumstances  strike  a  box  car  standing  on  one  of  its  side  tracks  and  cause 
the  death,  as  in  tliis  instance  of  an  innocent  party.  I  cannot  regard  the  ac- 
tion of  the  railway  mail  clerk  as  constituting  such  unreasonable  manipula- 
tion of  this  mail  catcher  as  to  charge  him  with  primary  negligence  in  the 
premises.  ♦  ♦  ♦  On  the  contrary,  It  seems  to  me  clear  that  the  primary 
and  fundamental  negligence  in  the  case  was  the  careless  construction  of  this 
side  track  so  dose  as  to  permit  the  arm  of  the  catcher  to  strike  a  box  car 
placed  by  the  railroad  company  itself  upon  the  side  track.  ♦  ♦  ♦  All  of 
these  conditions,  as  well  as  the  one  here  Illustrated,  seem  to  me  to  enforce 
clearly  the  obligation  upon  the  railroad  company  to  so  construct  Its  side 
track  that  in  any  exigency  an  attachment  hanging  on  the  outside  of  the  car 
might  not  by  any  fortuitous  circumstances  be  in  a  position  to  cause  the  death 
or  injury  of  an  innocent  person  in  a  box  car  on  the  side  track  adjoining,  so 
close  as  to  be  capable  of  being  struck  by  it.*' 

In  this  we  think  the  learned  judge  who  tried  the  case  erred  in 
practically  taking  the  matter  from  the  jury  upon  these  points  under 
the  principles  decided  in  the  case  of  Norfolk  &  Western  Railway  Co. 
V.  Hauser,  211  Fed.  567,  128  C.  C.  A.  167,  decided  at  this  term  of  this 
court.  We  do  not  think  it  can  be  said  to  be  matter  of  law  that  it  is  tlie 
plain  duty  of  the  railroad  company  to  adjust  its  tracks  so  that  attach- 
ments to  the  mail  car  which  are  subject  to  adjustment  and  change  could 
not  under  any  circumstances  strike  a  box  car  standing  on  one  of  its  side 
tracks  and  cause  the  death  of  an  innocent  party. 

[1]  The  railroad  is  to  construct  its  tracks  so  as  to  give  reasonable 
and  sufficient  clearance  between  cars  standing  upon  the  side  track 
on  which  an  innocent  person  may  be  working  at  the  time  of  trains 
passing  upon  an  adjoining  track,  but  attachments  like  the  arm  of  a 
mail  car,  which  are  intended  to  project  only  at  certain  points,  cannot 
be  said  to  be  within  the  rule  that  requires  that  sufficient  clearance 
must  be  given  for  them  when  raised  for  a  particular  purpose  at  all 
points  on  the  entire  railroad.  There  are  only  certain  points  at  which 
those  mail  arms  or  mail  catchers  are  raised  so  as  to  project  from 
the  side  of  the  car  for  the  purpose  of  removing  the  mail  pouch  on  the 
crane.  At  all  other  points,  according  to  the  testimony,  this  arm  is 
lowered  and  lies  flat  along  the  side  of  the  mail  car. 

[2]  The  question  under  the  issues  in  this  case  was  whether  suf- 
ficient clearance  had  been  given  at  the  particular  point  where  the  in- 
jury was  inflicted.  Was  that  point  one  at  which  the  railroad  com- 
pany should  have  considered  the  possibility  of  the  mail  arm  being 
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raised  so  as  to  strike  a  car  on  the  adjoining  track?  If  it  was,  then 
was  the  railroad  company  negligent  in  failing  to  provide  a  sufficient 
clearance?  Those  were  questions  under  the  evidence  for  the  jury. 
Sufficient  clearance  for  this  arm  must  be  given  at  the  point  at  which 
it  is  intended  to  project,  and  for  such  reasonable  distance  before  and 
arriving  at  the  particular  point  as  in  the  opinion  of  the  jury  are  neces- 
sary to  give  sufficient  and  proper  clearance,  but  it  is  for  the  jury 
to  say  what  that  clearance  is  and  we  cannot  say  as  a  matter  of  law 
that  the  railroad  was  to  so  adjust  its  tracks  so  that  this  arm  to  the 
mail  car  could  not  under  any  circumstances  at  any  point  of  its  tracks 
when  improperly  or  negligently  raised  project  and  strike  a  box  car 
upon  an  adjacent  track.  The  testimony  offered  by  the  railroad  was 
for  the  purpose  of  establishing  that  there  was  quite  sufficient  clear- 
ance at  the  point  where  the  accident  occurred  to  have  permitted  the 
mail  car  with  its  attachment  to  pass  it  without  striking  the  box  car, 
except  for  the  fact  that  at  that  particular  point  the  mail  clerk  had 
improperly  and  negligently  raised  the  mail  catcher,  so  that  it  pro- 
truded to  a  distance  beyond  the  side  of  the  mail  car  greater  than  it 
should  normally  be  when  it  was  not  raised.  The  question,  therefore, 
was  for  the  jury  to  say  whether  or  not  the  mail  clerk  was  solely  guilty 
of  negligence  on  his  part  in  having  it  so  raised  at  that  particular 
point,  or  whether  the  railroad  in  calculating  and  allowing  for  a  proper 
clearance  should  not  have  allowed  for  the  possibility  of  its  being 
raised  at  that  point.  We  also  think  he  erred  in  charging  that  the  ac- 
tion of  the  railway  mail  clerk  could  not  be  regarded  as  constituting 
such  unreasonable  manipulation  of  this  mail  catcher  as  to  charge  him 
with  primary  negligence  in  the  premises.  Under  the  pleadings  and 
the  testimony  that  was  one  of  the  very  questions  at  issue,  and  was  a 
question  which  should  have  gone  to  the  jury,  as  well  as  the  question 
whether  or  not  the  action  of  the  mail  clerk  in  raising  the  catcher 
at  the  point  at  which  he  did,  in  lieu  of  confining  it  to  the  point  at 
which  it  was  to  be  expected  that  the  mail  clerk  would  take  the  pouch 
into  the  mail  car,  did  not  charge  the  clerk  with  primary  negligence  in 
causing  the  accident.  So,  too,  it  was  for  the  jury  to  say  whether  it 
was  primary  and  fundamental  negligence  in  the  case  for  the  rail- 
road to  construct  its  side  track  so  close  as  to  permit  the  arm  of  the 
catcher  to  strike  a  box  car  placed  by  the  railroad  company  itself 
upon  the  adjoining  side  track.  This  mail  arm  was  intended  to  be 
raised  only  at  certain  points;  and,  as  we  have  indicated,  it  was  for 
the  jury  to  say  whether  or  not  the  box  car  on  the  side  track  was  by 
the  railroad  allowed  to  be  put  too  near  to  the  point  at  which  this 
mail  arm  was  to  be  raised  to  permit  of  a  proper  and  sufficient  clear- 
ance under  all  and  any  reasonable  circumstances  under  which  the 
arm  might  be  raised.  We  do  not  think  that  it  can  be  said  to  be  a 
matter  of  law  that  there  is  any  obligation  upon  the  railroad  company 
so  to  construct  a  side  track  that  in  any  exigency  an  attachment  on  the 
outside  of  the  car  to  be  manipulated  by  a  mail  clerk  or  by  any  em- 
ploye in  a  car  must  never  be  in  a  position  in  which  it  may  strike  a 
box  car  on  the  side  track  adjoining  it.  These  mail  arms  or  catchers 
are  intended  to  be  raised  for  particular  purposes  at  particular  points. 
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and  it  is  for  the  jury  to  say  whether  under  the  necessity  of  raising 
this  mail  arm  at  this  point  the  railroad  in  this  particular  case  had 
sufif-cient  clearance  to  reasonably  protect  any  car  upon  the  side  track 
adjoining  its  main  track  so  as  to  free  it  from  any  charge  of  negli- 
gence. To  say  that  under  any  and  all  circumstances,  even  at  points 
at  which  the  mail  arm  is  not  intended  to  be  raised,  and  never  would 
under  normal  circumstances  be  raised,  that  the  railroad  must  so  con- 
struct its  tracks  that  by  no  possibility  the  mail  arm  if  raised  at  such 
point  by  a  person  over  whom  the  railroad  has  no  control  in  the  rais- 
ing of  it,  must  never  strike  an  adjoining  car,  is  to  state  a  general 
proposition  of  law  as  to  what  would  constitute  negligence  in  a  case 
in  which  we  think  the  conclusion  of  negligence  was  one  to  be  drawn 
by  the  jury  from  the  evidence  in  the  case,  and  the  statement  therefore 
was  one  which  as  it  stood  might  well  be  understood  by  the  jury  to 
control  them  and  was  therefore  erroneous. 

[3]  Again  the  court  refused  the  following  instruction  prayed  by 
the  defendant: 

"If  the  Jury  believe  from  the  evidence  that  the  defendant  company  had 
constructed,  its  main  line  and  siding  In  a  careful  and  reasonable  way  for  the 
conduct  of  its  business  and  safety  of  its  employes  and  passengers,  and  oth- 
ers properly  using  said  sidings  and  in  the  way  usual  by  all  railroads,  before 
a  contract  was  made  with  the  Post  OflSce  Department  to  carry  mall  on  Its 
trains,  and  that  the  officials  of  the  Post  Office  Department  designated  the 
plans  for  constructing  a  mail  crane  at  Paden  City,  and  that  It  was  properly 
constructed  at  such  place  and  was  used  with  safety  for  years,  the  mere  fact 
that  there  may  have  been  points  along  the  line  where  an  extended  mall  arm 
or  catcher  from  a  postal  car  would  interfere  with  freight  or  other  cars  on 
the  siding  near  the  glass  house  does  not  show  negligence  on  the  part  of  the 
defendant  if  ordinary  prudence  of  said  defendant's  officials  in  operating  their 
road  did  not  disclose  to  them  that  there  would  be  danger  at  such  point  where 
mall  was  to  be  caught — as  a  matter  of  law  It  cannot  be  expected  that  main 
tracks  and  sidings  must  be  constructed  on  railroads  so  that  a  mall  catcher 
from  passing  postal  cars  will  never  strike  a  car  on  such  side  track,  but  It  is 
required  that  reasonable  space  shall  be  kept  clear  in  approaching  the  said 
mall  crane  from  either  direction  along  the  line  of  said  road ;  and,  if  reasona- 
ble clearance  was  provided  for  the  siding  at  Paden  City  and  said  siding  was 
80  far  removed  from  the  mall  crane  as  in  no  reasonable  way  to  cause  danger 
of  Interference  with  a  car  on  such  siding  and  said  railroad  company  were  not 
otherwise  negligent,  the  Jury  must  find  for  the  defendant." 

In  the  view  of  the  court,  under  the  principles  heretofore  stated, 
this  instruction  under  the  issues  and  testimony  was  proper  and  in- 
volved a  proper  statement  of  the  law  applicable  to  the  case  and  the 
learned  trial  judge  was  in  error  in  refusing  it.  Taking  the  charge  as 
a  whole  and  considering  these  instructions  and  statements  from  the 
court,  together  with  the  others  given  by  it,  it  would  appear  that  upon 
the  points  stated  the  jury  was  instructed  that  the  testimony  as  a  mat- 
ter of  law  established  negligence  on  the  part  of  the  railroad  com- 
pany, and  that  the  jury  was  not  itself  free  to  pass  upon  the  questions 
of  negligence  as  a  question  of  fact. 

For  these  reasons,  the  judgment  below  will  be  reversed,  and  the 
case  remanded  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia  for  a  new  trial 

Reversed. 
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<211  Fed.  580) 

ALPHA  PORTLAND  CEMENT  CO.  v.  CURZL 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  13,  1914.) 

No.  135. 

1.  Masteb  and  Servant  (§§  101,  102,  103*) — ^Injtjbies  to  Servant— Master's 

Duty — Safe  Place  to  Work. 

While  an  employer,  in  the  absence  of  statute,  does  not  insure  the  em- 
ploye's safety,  the  employer  is  required  to  exercise  such  ordinary  care  and 
diligence  as  may  be  reasonable  In  view  of  the  work  to  be  performed  and 
the  danger  incident  to  the  employment,  and  is  under  a  positive,  non- 
delegable duty  to  furnish  the  employ 6  with  a  reasonably  safe  place  in 
which  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §f  135, 
171,  174,  175,  178-184.  192;    Dec.  Dig.  §§  101,  102,  103.*] 

2.  Master  and  Servant  (§§  101,  102*)— Injuries  to  Servant— Sate  Place  to 

Work. 

Whether  a  place  assigned  to  a  servant  in  which  to  work  is  safe  or  un- 
safe may  depend  in  some  degree  on  the  work  which  is  to  be  undertaken, 
as  well  as  on  the  age  and  experience  of  the  servant  sent  there  to  under- 
take it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  135, 
171,  174,  178-184,  192 ;    Dec.  Dig.  §§  101,  102.*] 

3.  Master  and  Servant  (§  153*)— Injuries  to  Servant— Dangerous  Place — 

Actionable  Negligence. 

Where  an  employer,  with  knowledge  that  a  blocked  cement  conveyor 
would  move  by  the  weight  of  the  buckets  as  soon  as  sufficient  cement  was 
removed  from  the  boot  to  release  it  and  that  when  that  occurred,  as  it 
was  bound  to  do  in  the  course  of  the  work  of  removing  the  obstruction, 
the  place  would  be  dangerous  unless  the  conveyor  was  blocked  or  fas- 
tened, and  the  employer,  without  requiring  the  blocking  of  the  conveyor, 
directed  plaintiff,  who  was  a  lad  of  18  and  uninformed  of  the  danger,  to 
enter  the  place  and  remove  the  cement  without  warning,  and  plaintiff 
was  injured  by  the  movement  of  the  conveyor  after  the  material  that 
blocked  it  had  been  removed,  the  employer  was  guilty  of  actionable  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  314- 
317;    Dec.  Dig.  §  153.*] 

4.  Master  and  Servant  (§  218*) — Injuries  to  Servant — ^Assumed  Risk. 

Where  a  master,  with  knowledge  that  a  clogged  cement  conveyor  after 
unblocked  would  become  dangerous  as  soon  as  clogging  material  had  been 
removed  from  the  pit,  directed  plaintiff  to  go  into  the  pit  and  remove 
such  material  without  blocking  the  conveyor  or  warning  plaintiff  of  the 
danger,  and  plaintiff  was  subsequently  injured  by  the  movement  of  the 
conveyor  on  the  removing  of  such  material,  he  did  not  assume  the  risk  on 
the  theory  that  the  place  was  safe  when  he  entered  it  and  only  became 
unsafe  by  his  own  action  in  removing  the  cement 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §§  601- 
609 ;    Dec.  Dig.  §  218.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessy,  38  C.  C.  A.  314.] 

5.  Master  and  Servant  (8  107*)— Injuries  to  Servant — Safe  Place — Main- 

tenance. 

A  master  is  not  only  bound  to  furnish  a  servant  with  a  reasonably  safe 
place  in  which  to  work,  but  is  also  required  to  keep  the  place  safe,  ex- 
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cept  as  the  conditions  may  be  changed  by  the  very  work  whlca  the  serv- 
ant is  required  to  do  or  by  his  manner  of  doing  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  ff  199- 
202,  212,  254,  255;   Dec.  Dig.  fi  107.*] 

tJ.  Master  and  Servant  (§  107*) — ^Injuries  to  Servant — Dangerous  Place. 

Where  plaintiff  was  injured  by  the  sudden  movement  of  an  unblocked 
conveyor  as  he  removed  certain  clogging  material  from  the  bottom  thereof, 
and  defendant  knew,  or  ought  to  have  known,  that  as  soon  as  the  clogging 
material  was  removed  the  conveyor  would  move  of  its  own  weight  and 
render  plaintiff's  position  dangerous,  plaintiff  did  not  sustain  his  injury 
from  a  danger  which  was  necessarily  inherent  from  the  work,  nor  was 
such  injury  reasonably  probable,  and  hence  the  rule  that,  where  a  place 
is  originally  safe  and  becomes  unsafe  only  as  the  work  progresses  and  in 
consequence  of  the  manner  in  which  it  is  done,  the  master  is  ordinarily 
not  responsible,  was  inapplicable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §fi  199- 
202,  212,  254,  255;  Dec.  Dig.  §  107.*] 

7.  Master  and  Servant  (§  226*)  —  Injuries  to  Servant  —  Assumed  Risk  — 

Master's  Negligence. 

A  servant,  as  a  matter  of  law,  does  not  assume  risks  which  arise  from 
the  employer's  omissions  of  duty,  exposing  the  servant  to  unnecessary  and 
needless  danger,  which  he,  because  of  inexperience,  does  not  know  or  com- 
prehend. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  659- 
667;  Dec.  Dig.  §  226.*] 

8.  Master  and  Servant  (f  281*) — ^Injuries  to  Servant— Dangerous  Place — 

Age — Instructions. 

Where  an  inexperienced  employ^,  18  years  of  age,  was  injured  by  the 
sudden  movement  of  an  unblocked  cement  conveyor  as  he  removed  certain 
clogging  material  from  the  base  thereof,  the  court  properly  refused  to> 
charge  that  plaintiff's  age  was  not  a  factor  to  be  considered  by  the  Jury,, 
and  charged  instead  that  age  was  a  factor  to  be  considered  along  with 
other  factors  in  the  case,  and,  while  a  youth  of  17  might  be  more  mature 
and  competent  than  another  man  of  25,  there  was  no  necessary  infer- 
ence, but  it  was  simply  a  fact  to  be  considered  by  the  Jury  with  all  the 
other  facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §S  987- 
996;    Dec.  Dig.  fi  281.*] 

9  Master  and  Servant  (§§  101,  102*)— Injuries  to  Servant — Lack  of  Judg- 
ment— Notice. 

One  who  employs  minors  must  take  notice  of  their  lack  of  Judgment 
and  exercise  greater  care  toward  and  for  them  than  is  required  by  law 
to  be  exercised  toward  and  for  adults. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  fifi  135, 
171,  174,  178-184,  192;   Dec.  Dig.  fifi  101,  102.*] 

10.  Master  and  Servant  (fi  130*) — Injuries  to  Servant — Minor  Employes. 

Where  a  minor  Is  employed  in  a  business,  the  danger  of  which  he  is 
unable,  by  reason  of  his  immature  Judgment,  to  comprehend,  and  is  In- 
jured, the  employer  is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fifi  264 
266,  276;   Dec.  Dig.  fi  130.*] 

11.  Master  and  Servant  (fi  149*)  —  Injuries  to  Servant — Inexperienced 

Servant — Dangerous  Work. 

Where  an  employer  knows  that  the  servant  is  inexperienced  or  not  of 
an  age  to  appreciate  the  danger  incident  to  the  work  which  he  is  directed 
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to  perform,  the  employer  is  liable  to  the  servant  for  injuries  received  by 
him  while  executing  an  order  which  the  employer  knows,  or  should  know, 
involves  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S§  291- 
295;    Dec.  Dig.  fi  149.*] 

12.  Masteb  and  Servant  (§§  150,  151*)  —  Injuries  to  Servant  —  Dutt  to 
Warn. 

A  master  is  under  a  nondelegable  duty  to  warn  and  instruct  a  servant 
as  to  defects  and  dangers  of  which  the  master  knows,  or  ought  in  the  ex- 
ercise of  reasonable  care  and  diligence  to  know,  and  of  which  the  serv- 
ant has  no  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  297- 
302,  305-307;    Dec.  Dig.  §§  150,  151.*] 

13.  Appeal  and  Error  (f  1004*) — Scope  of  Review — Excessive  Verdict. 

An  objection  that  the  verdict  in  a  personal  injury  action  is  excessive 
cannot  be  reviewed  on  a  writ  of  error  to  the  Circuit  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3944r- 
3947;   Dec.  Dig.  §  1004.*] 

14.  Appeal  and  Error  (§  1015*)— Writ  of  Error— Scope  of  Review— Er- 
rors OF  Jury. 

In  the  federal  court  supposed  errors  of  the  jury  can  only  be  corrected 
by  a  motion  for  a  new  trial,  the  decision  of  which  by  the  trial  judge  is 
final  and  cannot  be  reviewed  on  a  writ  of  error  on  which  the  court  is 
limited  to  the  determination  of  questions  of  law  arising  on  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f§  3860- 
3876;   Dec.  Dig.  §  1015.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Action  by  Guiseppe  Curzi,  an  infant,  by  RafFaele  Grilli,  his  guardian 
ad  litem,  against  the  Alpha  Portland  Cement  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

This  was  an  action  brought  to  recover  from  an  employer  for  an  injury  suf- 
fered by  his  employ^. 

The  plaintiff  at  the  time  of  the  injury  complained  of  was  18  years  of  age 
and  was  in  the  employment  of  the  defendant  in  a  cement  miU  owned  and 
operated  by  the  latter  at  Martin's  Creek  iu  Pennsylvania.  There  was  in- 
stalled in  the  mill  as  a  part  of  the  plant  a  vertical  conveyor,  lift  or  hoisting 
machine,  consisting  of  an  endless  chain  with  metallic  pan-shaped  shelves  at- 
tached thereto  and  used  for  the  purpose  of  hoisting  dry  cement  from  one 
level  to  another.  This  vertical  conveyor  or  lift,  between  50  and  60  feet  high, 
was  inclosed  in  a  shaft,  and  the  shaft  had  become  partially  filled  at  the  bot- 
tom with  dry  cement  so  that  the  lift  could  not  be  operated  without  removing 
the  cement.  The  defendant's  superintendent  directed  the  plaintiff  to  enter 
the  shaft  at  the  bottom  for  the  purpose  of  removing  the  cement.  While  he 
was  at  work  in  this  place  removing  the  cement  by  means  of  a  shovel  and 
bucket,  he  received  the  injury  for  which  the  action  was  brought 

The  lift  consisted  of  two  endless  chains  running  over  sprocket  wheels  at 
the  top  of  the  shaft  and  under  other  sprocket  wheels  at  the  bottom  of  the 
shaft  At  the  time  of  the  accident  the  lift  had  not  been  fastened  to  make  it 
secure.  The  lift,  as  the  plaintiff  stood  on  it  or  climbed  on  it,  started  and 
carried  him  up  to  the  top  of  the  shaft  and  his  right  arm  passed  between  the 
conveyor  chain  and  one  of  the  wheels  on  which  the  chain  turned,  and  was 
crushed  and  had  to  be  amputated.    The  jury  awarded  him  $10,000. 
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Everett,  Clark  &  Benedict  of  New  York  City  (Edward  Grenville 
Benedict  and  Louis  H.  Porter,  both  of  New  York  City,  of  counsel),  for 
plaintiff  in  error. 

Hobart  S.  Bird,  of  New  York  City,  for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
is  a  common-law  action  brought  by  an  employe  who  was  set  to  work  in 
a  place  alleged  to  have  been  unsafe.  The  plaintiff,  a  minor  and  in- 
experienced, was  without  knowledge  of  machinery.  No  warning  of 
the  danger  to  which  he  was  exposed  was  given ;  neither  were  any  in- 
structions issued.  He  was  ordered  to  clean  out  the  bottom  of  the  ele- 
vator shaft  and  remove  the  cement  which  had  accumulated  in  it. 

The  elevator  had  not  been  connected  with  the  other  machinery  in 
the  mill.  The  weight  of  the  cement  and  the  buckets  on  the  back  side 
of  the  chain  being  from  20,000  to  29,000  pounds  in  excess  of  the  weight 
on  the  opposite  side  of  the  endless  chain,  the  elevator,  not  having  been 
connected  with  the  machinery,  was  bound  to  move  and  the  endless 
chain  revolve  to  a  state  of  equilibrium  unless  blocked  or  fastened,  as 
soon  as  the  cement  in  the  boot  was  sufficiently  removed  to  release  it. 
It  was  the  custom  in  such  cases  to  chain  the  elevator  or  block  it  by 
means  of  beams  or  bars  before  sending  men  down  into  the  shaft  on 
such  an  errand  as  the  plaintiff  was  ordered  to  perform.  No  such  pre- 
caution was  taken  in  this  case,  and,  when  the  plaintiff  had  sufficiently 
removed  the  cement  from  the  boot  to  release  the  chain,  it  began  to 
move  and  the  plaintiff  was  caught  in  it  and  the  accident  followed. 

[1]  In  Smith  v.  Baker  [1891]  A.  C.  325,  at  page  362,  Lord  Her- 
schell  said  in  the  House  of  Lords : 

"It  Is  quite  clear  that  the  contract  between  employer  and  employed  in- 
volves on  the  part  of  the  former  the  duty  of  taking  reasonable  care  to  pro- 
vide proper  appliances,  and  to  maintain  them  in  a  proper  condition,  and  so 
to  carry  on  his  operations  as  not  to  subject  those  employed  by  him  to  un- 
necessary risk." 

And  in  Williams  v.  Birmingham  Battery  &  Metal  Co.,  L.  R.  2  Q.  B. 
Div.  338,  345,  Romer,  L.  J.,  said  that : 

The  authorities  "appear  to  me  to  establish  the  following  propositions  as 
to  the  liability  at  the  common  law  of  an  employer  of  labour.  If  the  employ- 
ment is  of  a  dangerous  nature,  a  duty  lies  on  the  employer  to  use  all  reason- 
able precautions  for  the  protection  of  the  servant  If  by  reason  of  breach  of 
that  duty  a  servant  suffers  injury,  the  employer  is  prima  facie  liable." 

In  the  United  States,  also,  it  is  established  beyond  controversy  that 
at  common  law  it  is  the  positive  duty  of  the  employer  to  furnish  his 
employe  with  a  reasonably  safe  place  in  which  to  work.  Armour  v. 
Hahn,  111  U.  S.  313,  4  Sup.  Ct.  433,  28  L.  Ed.  440;  Welle  v.  Celluloid 
Co.,  175  N.  Y.  401,  67  N.  E.  609;  Rincicotti  v.  John  S.  O'Brien  Con- 
tracting Co.,  11  Conn.  617,  60  Atl.  115,  69  L.  R.  A.  936;  Libby  v. 
Banks,  209  111.  109,  70  N.  E.  599;  Foster  v.  New  York,  etc.,  R.  Co., 
187  Mass.  21,  72  N.  E.  331;  Finnerty  v.  Burnham,  205  Pa.  305,  54 
Atl.  996;  Collins  v.  Harrison,  25  R.  I.  489,  56  Atl.  678,  64  L.  R.  A. 
156;  Geno  v.  Fall  Mountain  Paper  Co.,  68  Vt  568,  35  Atl.  475. 
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The  employer,  in  the  absence  of  a  statute,  does  not  insure  the  em- 
ploye's safety,  but  is  required  to  exercise  such  ordinary  care  and  dili- 
gence as  may  be  reasonable  in  view  of  the  work  to  be  performed  and 
the  dangers  incident  to  the  employment.  Hough  v.  Texas,  etc.,  R.  Co., 
100  U.  S.  213,  25  L.  Ed.  612;  Westinghouse  Electric,  etc.,  Co.  v.  Heim- 
lich, 127  Fed.  92,  62  C.  C.  A.  92 ;  Glenmont  Lumber  Co.  v.  Roy,  126 
Fed.  524,  61  C.  C.  A.  506;  Choctaw,  etc.,  R.  Co.  v.  Holloway,  114 
Fed.  458,  52  C.  C.  A.  260;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N. 
E.  184;  Thompson  v.  American  Writing  Paper  Co.,  187  Mass.  93, 12 
N.  E.  343 ;  Burns  v.  Delaware,  etc.,  Tel.,  etc.,  Co.,  70  N.  J.  Law,  745, 
59  Atl.  220,  592,  67  L.  R.  A.  956;  26  Cyc.  1102. 

This  duty  of  the  employer  to  furnish  a  safe  place  in  which  to  work 
is  a  positive  obligation  resting  on  him  and  which  he  cannot  escape  by 
delegating  the  responsibility  to  another.  Texas,  etc.,  R.  Co.  v.  Barrett, 
166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136;  National  Steel  Co.  v. 
Lowe,  127  Fed.  311,  62  C.  C.  A.  229;  Kirk  v.  Sturdy,  187  Mass.  87, 
72  N.  E.  349;  Pursley  v.  Edge  Moor  Bridge  Works,  168  N.  Y.  589,  60 
N.  E.  1119;  Ide  v.  Fratcher,  194  111.  552,  62  N.  E.  814;  Newton  v. 
Vulcan  Iron  Works,  199  Pa.  646,  49  Atl.  339. 

[2^  3]  Whether  a  place  is  safe  or  unsafe  may  depend  in  some  de- 
gree upon  the  work  which  is  to  be  undertaken  as  well  as  upon  the  age 
and  experience  of  the  one  who  is  sent  there  to  undertake  it.  In  this 
case  the  employer  knew  or  should  have  known  that  the  conveyor  or 
lift  would  move  by  the  weight  of  the  buckets  as  soon  as  sufficient  ce- 
ment was  removed  from  the  boot  to  release  it,  and  that  when  that  oc- 
curred, as  it  was  bound  to  occur  in  the  course  of  the  work,  the  place 
would  be  dangerous  unless  the  conveyor  was  blocked  or  fastened  and 
he  failed  to  block  or  secure  it.  And  he  knew  or  ought  to  have  known 
that  the  young  man  he  had  ordered  to  do  this  work  was  without  knowl- 
edge of  machinery  or  the  danger  that  was  involved  in  the  undertaking. 

In  view  of  what  was  to  be  done  in  the  shaft  and  of  the  danger  which 
was  involved  and  would  inevitably  arise  unless  the  conveyor  was  se- 
cured and  because  it  was  not  secured,  we  do  not  think  this  court  should 
hold  that  the  plaintiff  was  furnished  a  reasonably  safe  place  in  which 
to  work.  It  was  an  unsafe  place,  made  unsafe  by  the  defendant's  own 
negligence. 

[4,  5]  The  defendant's  contention  is  that  its  negligence,  if  it  was 
negligent,  may  be  disregarded  because  when  the  plaintiff  began  his 
work  the  conveyor  could  not  move  being  held  by  the  cement  and  there- 
fore the  place  was  safe  and  only  became  unsafe  by  the  plaintiff's  own 
act  in  removing  the  cement  and  that  he  assumed  the  risk  of  his  own 
acts.  But  surely  it  cannot  be  said  that  he  assumed  a  risk  the  danger 
of  which  was  unexplained  to  him  although  it  was  known  to  his  em- 
ployer and  was  in  fact  due  to  that  employer's  own  failure  to  take  prop- 
er precautions  not  to  expose  his  servant  to  a  needless  and  unnecessary 
risk.  The  law  does  not  lend  countenance  to  such  a  theory.  It  is  more 
reasonable  to  imply  a  contract  on  the  part  of  the  master  not  to  invite  a 
servant  into  unknown  dangers  than  it  is  to  imply  one  on  the  part  of 
the  servant  to  run  the  risk  of  dangers  that  he  neither  knows  nor  sus- 
pects.   Cooley  on  Torts,  p.  1109.    But  if  it  be  conceded  that  the  place  in 
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which  the  plaintiff  was  set  to  work  was  a  reasonably  safe  place  and  that 
the  master'^  duty  was  fully  met  at  the  time  the  plaintiff  began  his  work, 
this  would  not  necessarily  help  the  defendant.  For  it  is  equally  a  mas- 
ter's duty  to  keep  the  place  safe  except  as  the  conditions  may  be  chang- 
ed by  the  very  work  which  the  servant  is  required  to  do  or  by  his  man- 
ner of  doing  it.    Cooley  on  Torts,  p.  1113. 

[8]  We  do  not  lose  sight  of  the  principle  that  where  a  place  is 
originally  safe  and  becomes  unsafe  only  as  the  work  progresses  and 
in  consequence  of  the  manner  in  which  it  is  done  the  master  is  ordi- 
narily not  responsible.  Devlin  v.  Phoenix  Iron  Co.,  182  Pa.  109,  37 
Atl.  927;  Mullin  v.  Genesee  Electric,  etc.,  Co.,  202  N.  Y.  275,  95 
N.  E.  689;  Shaw  v.  New  Year  Gold  Mines  Co.,  31  Mont.  138,  17 
Pac.  515;  Richmond  Locomotive  Works  v.  Ford,  94  Va.  627,  27  S. 
E.  509.  The  defendant's  difficulty  is  that  this  principle  is  not  ap- 
plicable to  the  facts  of  this  case.  If  a  man  is  employed  for  example 
in  a  quarry  to.  blast  rock,  and  in  the  course  of  his  blasting  is  injured 
by  the  fall  of  a  rock  from  the  face  of  a  ledge,  then  the  principle  the 
defendant  invokes  may  be  appjicable.  In  such  a  case  the  injury  is 
not  due  to  the  negligence  of  the  man's  employer.  The  danger  to 
which  the  servant  is  exposed  is  the  direct  result  of  his  own  opera- 
tions and  is  a  danger  necessarily  incident  to  the  work  he  is  engaged 
in  and  is  a  danger  which  he  appreciates  and  assumes.  See  Mielke 
v.  Chicago  R.  Co.,  103  Wis.  1,  79  N.  W.  22,  74  Am.  St.  Rep.  834. 
And  such  may  be  the  case  where  men  are  injured  working  in  gravel 
pits  and  in  sand  banks  where  the  conditions  and  surroundings  are 
constantly  changing  as  a  direct  result  of  the  servant's  operations  and 
where  the  negligence  if  negligence  exists  is  the  negligence  of  the  work- 
man and  of  his  fellow  servants,  and  not  of  the  employer ;  the  danger 
being  a  necessary  or  probable  incident  of  the  work.  See  Swanson 
v.  Lafayette,  134  Ind.  625,  ZZ  N.  E.  1033;  De  Vito  v.  Crage,  165  N. 
Y.  378,  59  N.  E.  141 ;  Capasso  v.  Woolfolk,  163  N.  Y.  472,  57  N.  E. 
760;  Cisney  v.  Penn.  Sewer  Pipe  Co.,  199  Pa.  519,  49  Atl.  309;  Mik- 
olojczak  V.  North  American  Chemical  Co.,  129  Mich.  80,  88  N.  W. 
75;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E.  1021.  But  such  cases 
are  clearly  distinguishable  from  the  case  at  bar.  And  if  we  were 
to  apply  the  principle  applicable  to  that  class  of  cases  to  this  case, 
we  should  not  be  administering  justice  but  injustice.  In  the  case 
under  consideration  the  injury  which  the  plaintiff  suffered  was  not 
necessarily  inherent  in  the  work,  neither  was  it  probable. 

[7]  There  was  no  danger  in  merely  removing  cement  from  the  pit 
except  as  the  danger  was  created  by  the  defendant's  omission  to  fasten 
or  block  the  elevator.  And  as  already  intimated,  it  cannot  be  said  as 
matter  of  law  that  a  servant  assumes  risks  which  arise  from  an  em- 
ployer's omissions  of  duty,  which  omissions  expose  the  servant  to 
unnecessary  and  needless  danger,  and  danger  which  the  servant  be- 
cause of  inexperience  neither  knew  nor  comprehended.  To  say  that 
under  the  circumstances  of  this  case  it  was  the  prosecution  of  the 
work  which  made  the  place  unsafe  and  created  the  danger  will  not 
do.  If  the  defendant  had  discharged  its  duty  this  accident  would  not 
have  happened.    It  was  its  omission  of  duty  that  created  the  danger. 
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[8,  9]  At  the  conclusion  of  the  instructions  to  the  jury  the  court 
was  asked  on  defendant's  behalf  to  charge  as  follows: 

"The  age  of  the  plaintiff  Is  not  a  factor  to  be  considered  by  the  Jury-  The 
plaintiff  is  not  a  child  and  is  to  be  regarded  as  a  full  grown  man  so  far  as 
any  question  In  this  case  is  concerned." 

The  court  read  the  request  and  then  said: 

"Age  is  a  factor  to  be  taken  into  consideration  along  with  all  other  factors. 
He  was  at  the  time  of  such  age  that  the  question  of  tender  years  as  a  nec- 
essary legAl  proposition  does  not  enter  into  the  case.  But  his  age  is  to  be 
considered  along  with  all  the  other  facts.  A  young  man  17  might  be  much 
more  mature  and  competent  than  another  man  of  25;  there  isn't  any  neces- 
sary inference  that  I  can  charge  the  Jury  about  It  is  simply  a  fact  to  be 
taken  into  consideration  with  all  the  other  facts." 

Whereupon  the  defendant  excepted  to  the  court's  refusal  to  charge 
as  requested.  We  discover  no  error  prejudicial  to  the  defendant  in 
the  court's  instruction  respecting  the  plaintiff's  age.  If  the  court  had 
gone  farther  and  emphasized  in  stronger  terms  the  duty  of  an  em- 
ployer to  an  inexperienced  employe  and  had  directed  the  attention  of 
the  jury  to  the  duty  of  the  employed  to  warn  and  instruct  such  an 
employe  as  to  the  danger  incident  to  the  employment,  it  would  have 
been  difficult  even  then  for  the  defendant  to  predicate  any  error  upon 
such  an  instruction.  The  courts  have  held  in  numerous  cases  that 
persons  who  employ  minors  must  take  notice  of  their  lack  of  judg- 
ment and  must  exercise  greater  care  toward  and  for  them  than  is 
required  by  law  to  be  exercised  toward  and  for  adults.  O'Connor 
V.  Adams,  120  Mass.  427;  Smith  v.  O'Connor,  48  Pa.  218,  86  Am. 
Dec.  582 ;  Flynn  v.  Erie  Preserving  Co.,  12  N.  Y.  St.  Rep.  88 ;  East 
Saginaw  City  R.  Co.  v.  Bohn,  27  Mich.  503;  Marbury  Lumber  Co. 
V.  Westbrook,  121  Ala.  179,  25  South.  914;  Larson  v.  Berquist,  34 
Kan.  334,  8  Pac.  407,  55  Am.  Rep.  249. 

[10, 11]  In  a  number  of  decisions  it  has  been  held  that  if  a  minor 
is  employed  in  a  business  the  danger  of  which  he  is  unable  by  reason 
of  his  immature  judgment  to  comprehend  and  is  injured,  the  employer 
is  liable.  26  Cyc.  1081  and  cases  cited.  And  the  courts  have  held 
that  where  the  employer  knows  that  an  employe  is  inexperienced  or' 
not  of  an  age  to  appreciate  the  danger  incident  to  the  work  which 
he  is  directed  to  perform  the  employer  is  liable  to  the  employe  for 
injuries  received  by  him  while  executing  an  order  which  the  employer 
knew  or  ought  to  have  known  involved  danger.  Northern  Pacific 
Coal  Co.  V.  Richmond,  58  Fed.  756,  7  C.  C.  A.  485 ;  Johnson  v.  Rich- 
mond, etc.,  R.  Co.,  84  Va.  713,  5  S.  E.  -707;  Riley  v.  West  Virginia 
Central,  etc.,  R.  Co.,  27  W.  Va.  145 ;  Gartside  Coal  Co.  v.  Turk,  147 
111.  120,  35  N.  E.  467;  26  Cyc.  1165. 

\i2\  Courts  have  said  that  there  is  a  duty  upon  the  employer  to 
warn  and  instruct  his  employe  as  to  defects  and  dangers  of  which  he 
knows  or  ought  in  the  exercise  of  reasonable  care  and  diligence  to 
know  and  of  which  the  employe  has  no  knowledge.  Mather  v.  Rills- 
ton,  156  U.  S.  391,  15  Sup.  Ct.  464,  39  L.  Ed.  464;  The  Anchoria, 
120  Fed.  1017,  56  C.  C.  A.  452;  Orman  v.  Salvo,  117  Fed.  233,  54 
C.  C.  A.  265;  Mercantile  Trust  Co.  v.  Pittsburgh,  etc.,  R.  Co.,  115 
Fed.  475,  53  C.  C.  A.  207;  Gates  v.  State,  128  N.  Y.  221,  28  N.  E. 
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373;  Knight  v.  Overman  Wheel  Co.,  174  Mass.  455,  54  N.  E.  890; 
Geller  v.  Briscoe  Mfg.  Co.,  136  Mich.  330,  99  N.  W.  281 ;  Illinois 
Steel  Co.  V.  Ryska,  200  111.  280,  65  N.  E.  -734;  Crane  v.  Chicago,  etc., 
R.  Co.,  124  Iowa,  81,  99  N.  W.  169;  Tompkins  v.  Marine  Engine 
Co.,' 70  N.  J.  Law,  330,  58  Atl.  393. 

And  they  have  held  that  this  duty  of  warning  and  instructing  the 
employe,  like  the  duty  to  provide  a  safe  place  to  work,  cannot  be  dele- 
gated ;  that  the  employer  cannot  thus  relieve  himself  of  the  responsi- 
bility which  the  law  imposes  on  him.  Mercantile  Trust  Co.  v.  Pitts- 
burgh, etc.,  R.  Co.,  115  Fed.  475,  53  C.  C.  A.  207;  Louisville,  etc., 
R.  Co.  V.  Miller,  104  Fed.  124,  43  C.  C.  A.  436;  Grimaldi  v.  Lane,  177 
Mass.  565,  59  N.  E.  451 ;  Smith  v.  Hillside  Coal,  etc.,  Co.,  186  Pa. 
28,  40  Atl.  287;  Simone  v.  Kirk,  173  N.  Y.  7,  65  N.  E.  739;  Ad- 
dicks  V.  Christoph,  62  N.  J.  Law,  786,  43  Atl.  196,  72  Am.  St.  Rep. 
687. 

In  Judge  Cooky's  work  dn  Torts,  that  eminent  jurist  states  that: 

"It  would  be  gross  injustice,  not  to  say  absurdity,  to  apply  in  the  case  of 

infants  the  same  tests  of  the  master's  culpable  negligence  which  are  applied 

in  the  case  of  persons  of  maturity  and  experience."    2  Cooley  on  Torts  (3d 

Ed.)  p.  1127. 

In  another  place  he  says : 

"The  master  may  also  be  guilty  of  actionable  negUgence  in  exposing  per- 
sons to  perils  in  his  service  which,  though  open  to  obsecvation,  they  by  rea- 
son of  their  youth  or  inexperience  do  not  fully  understand  and  appreciate 
and  in  consequence  of  which  they  are  injured.  Such  cases  occur  most  fre- 
quently in  the  employment  of  infants."    Id.  p.  1126. 

The  rationale  of  the  doctrine  would  seem  to  be  that  a  master  is  as 
a  prudent  man  under  obligations  to  regulate  his  conduct  with  due 
reference  to  the  fact  that  minor  servants  on  the  average  are  less  capa- 
ble of  understanding  the  dangers  of  their  employment  as  well  as  less 
capable  of  avoiding  the  dangers  which  they  do  understand.  It  is  the 
fact  of  immaturity  rather  than  the  fact  of  minority  that  the  master 
is  bound  to  regard.  Labatt  on  Master  &  Servant,  vol.  1,  §  20  (Ed. 
1904);  Alabama  Mineral  R.  Co.  v.  Marcus,  115  Ala.  389,  22  South. 
135.  And  see  Kentucky  C.  R.  Co.  v.  Gastineau,  83  Ky.  119;  Michael 
v.  Stanley,  .75  Md.  464,  23  Atl.  1094. 

[13,  14]  It  is  urged  that  the  verdict  is  excessive,  and  that  we  should 
reverse  the  judgment  because  the  court  below  did  not  set  the  verdict 
aside,  although  it  was  promptly  asked  to  do  so.  However  the  rule 
in  the  state  courts  may  be,  this  court  is  not  at  liberty  to  consider 
whether  this  verdict  is  or  is  not  excessive.  In  the  federal  courts  the 
supposed  errors  of  the  jury  can  be  corrected  in  no  other  way  than 
by  a  motion  for  a  new  trial  the  decision  of  which  by  the  trial  judge 
is  final  and  cannot  be  assigned  as  error  upon  appeal.  The  power  of 
the  court  on  appeal  is  restricted  to  the  determination  of  questions  of 
law  arising  on  the  record.  Lincoln  v.  Power,  151  U.  S.  436,  14  Sup. 
Ct.  387,  3S  L.  Ed.  224;  Wabash  v.  McDaniels,  107  U.  S.  454,  2 
Sup.  Ct.  932,  27  L.  Ed.  605 ;  N.  Y.  Lake  Erie,  etc.,  R.  Co.  v.  Winter, 
143  U.  S.  60,  12  Sup.  Ct.  356,  36  L.  Ed.  71 ;  Wilson  v.  Everett,  139 
U.  S.  616,  621,  11  Sup.  Ct.  664,  35  L.  Ed.  286. 

The  judgment  is  affirmed. 
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(211  Fed.  588) 

ST.  LOUTS  SOUTHWESTERN  RY.  CO.  v.  S.  SAMUELS  &  CO. 

(ClDiuit  Court  of  Appeals,  Fifth  Circuit    February  17,  1914.    Rehearing  De- 
nied March  31,  1914.) 

No.  2506. 

1.  Courts  (§  256*) — ^Intebstate  Commerce  Act — Implied  Repeal — Judicial. 

Code — Action  fob  Reparation — Venue. 

Judicial  Code  (Act  March  3,  1911.  c.  231,  36  Stat  1101  [U.  S.  Comp.  St 
Supp.  1911,  p.  150])  §  51,  provides  that,  except  as  otherwise  provided,  na 
person  shall  be  arrested  in  one  district  for  trial  in  another  in  any  civil 
action  before  a  district  court,  and  that  no  suit  shall  be  brought  in  any 
district  court  by  any  original  process  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  etc.  Section  297,  specifically  pro- 
viding for  the  repeal  of  certain  acts  other  than  Interstate  Commerce  Act 
(Act  Feb.  4,  1887,  c.  104,  §  16,  24  Stat  384  [U.  S.  Comp.  St  1901,  p.  3165], 
as  amended  by  Act  Cong.  June  8,  1910,  c.  309,  §  13,  36  Stat  554  [U.  S. 
Comp.  St  Supp.  1911,  p.  13011),  provides  that  where  an  Interstate  carrier 
refuses  to  comply  with  an  order  of  the  Interstate  Commerce  Commission 
for  the  payment  of  money  in  reparation,  suit  may  be  brought  on  the  or- 
der in  the  District  Court  in  which  the  beneficiary  resides,  or  in  which  is 
located  the  carrier's  principal  operating  office.  Held^  that  such  provision 
was  not  repealed  by  implication,  and  hence  a  suit  on  a  commission's  or- 
der was  properly  brought  in  the  district  of  the  beneficiary's  residence. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Cent  Dig.  f  792;  Dec  Dig.  $ 
256.* 

Jurisdiction  of  federal  courts  of  suits  under  Interstate  Commerce  Act> 
see  note  to  Bailey  v.  Mosher,  11  C.  C.  A.  318.] 

2.  Commerce  (§  88*) — Interstate  Commerce  Commission — ^Report — Repaba* 

tion  Order — Validity. 

The  report  of  the  Interstate  Commerce  Commission  on  a  claim  for 
reparation  for  excessive  charges  due  to  misrouting  of  a  shipment,  and  or- 
der for  reparation  held  not  contradictory,  misleading,  or  confusing,  nor 
objectionable  for  uncertainty. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  §§  139,  141 ;  Dea 
Dig.  §  88.*] 

a  Commerce  (§  88*) — ^Interstate  Commerce — Pboceedinqs  befobe  Commis- 
sion— Extent  of  Relief. 

Where  pending  proceedings  before  the  Interstate  Commerce  Commission 
for  reparation  for  excessive  charges  on  a  specified  shipment  due  to  the 
carrier's  misrouting  it,  because  no  through  rate  had  been  provided  over 
shorter  routes,  the  carriers  established  a  through  rate  by  such  shorter 
routes,  it  was  not  necessary  that  the  Commission  in  granting  reparation 
should  enter  any  order  with  reference  to  the  through  rate  so  adopted  c. 
prohibit  the  use  thereafter  of  any  rate  in  excess  of  the  one  adopted. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  f §  139,  141 ;  Dec 
Dig.  fi  88.*] 

I.  Commerce  (§  98*) — Interstate  Commerce— Rates — Reparation  Order. 

Where  a  reparation  order  was  entered  May  1,  1911,  and  defendant 
seasonably  filed  a  motion  for  rehearing,  which  was  not  denied  until  Oc- 
tober 9th  following,  suit  not  having  been  brought  on  the  order  until  after 
the  rehearing  was  denied,  defendant  was  not  prejudiced  by  the  fact  that 
the  order  required  payment  on  or  before  January  15,  1911. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  f  148 ;  Dec.  Dig. 
f  98.*] 

•For  other  cases  see  same  topic  &  fi  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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^.  Trial  (f  177*) — Questions  or  Law  ob  Fact — Direction  or  Verdict — ^Ap- 
plication BY  Both  Parties. 

Where  plaintiff  sued  on  a  reparation  order  of  the  Interstate  Commerce 
Commission,  the  finding  of  the  Commission  that  the  rate  charged  plaintiff 
was  unreasonable  and  the  fixing  of  the  excess  over  the  reasonable  rate 
•constituted  a  prima  fade  case  in  favor  of  plaintiff's  right  to  recover  the 
difference,  and  no  evidence  to  the  contrary  having  been  offered,  and  both 
parties  having  moved  for  a  peremptory  instruction,  the  court  properly  di- 
rected a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  fi  400;  Dec.  Dig.  § 
177.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas ;  Waller  T.  Burns,  Judge. 

Action  by  S.  Samuels  &  Co.  against  the  St.  Louis  Southwestern 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Prior  to  May,  1909,  no  shipment  of  cotton  linters  had  ever  moved  to  Hous- 
ton, Tex.,  from  points  in  the  state  of  Arkansas  on  the  line  of  railroad  operated 
by  the  plaintiff  in  error.  Shipments  of  this  character  generally  went  to  manu- 
facturing points  in  the  Middle  West ;  and  there  was  a  small  export  movement 
through  New  Orleans.  The  line  of  raUroad  of  plaintiff  in  error  does  not  run 
into  the  state  of  Texas,  therefore  not  to  Houston,  which  is  in  the  interior. 
Its  published  rates,  established  Jointly  and  in  connection  with  other  carriers 
that  did  run  to  Houston,  did  not  at  that  time  provide  for  shipments  of  that 
<x>mmodity  because  there  had  been  in  the  past  no  other  shipments  of  it,  nor 
requests  for  rates  on  such  shipments.  It  did  have  established,  in  connection 
with  other  carriers,  a  rate  on  linters  to  New  Orleans,  La.,  and  the  Sunset 
Central  Lines  had  a  cotton  rate  from  New  Orleans  to  Houston,  which  was 
represented  as  a  rate  on  cotton  linters. 

In  May,  1909,  defendants  in  error  tendered  to  plaintiff  in  error,  at  the  sta- 
tion of  England  in  the  state  of  Arkansas,  a  shipment  of  cotton  linters,  which 
they  desired  to  have  transported  to  Houston,  Tex.  Defendants  in  error  re- 
quested that  they  be  protected  in  the  through  rates.  There  were  two  direct 
routes  to  Houston  from  England,  one  by  way  of  Shreveport,  La.,  thence  to 
Houston  over  the  Houston  &  Shreveport  Railroad  Company,  and  another  by 
way  of  Tyler,  Tex.,  reached  by  the  St  Louis  Southwestern  Railway  Company 
of  Texas,  a  connection  of  plaintiff  in  error,  and  thence  to  Houston  over  the 
International  &  Great  Northern  Railroad.  There  was  no  rate  on  cotton  linters 
via  either  of  these*  routes,  and  the  only  rate  on  cotton  applicable  over  either 
route  was  for  cotton  in  round  bales.  On  application  to  the  Sunset  Central 
Lines  plaintiff  in  error  was  informed  that  the  latter  had  a  rate  upon  which 
linters  might  travel  from  New  Orleans  to  Houston,  and  the  shipment  was 
thereupon  routed  over  those  lines.  The  rate  charged  and  collected  for  the 
<:arriage  was  66  cents,  being  the  48  cent  rate  as  published  from  England  to 
New  Orleans,  plus  the  18  cent  rate  of  the  Sunset  Central  Lines  from  New 
Orleans  to  Houston.  The  route  via  New  Orleans  is  about  300  miles  longer 
than  that  via  Tyler  and  Shreveport 

On  complaint  of  defendants  in  error,  the  Interstate  Conmierce  Commission, 
on  May  1,  1911,  entered  an  order  by  the  terms  whereof  plaintiff  in  error  was 
required  to  pay  defendants  in  error  $135.50,  with  interest  from  June  24,  1909, 
on  or  before  July  15,  1911.  Plaintiir  in  error  filed  with  the  Commission  an 
application  for  a  rehearing,  which  was  not  acted  upon  until  October  of  that 
year,  when  it  was  overruled.  This  suit  was  instituted  on  January  26,  1912, 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of  Texas, 
at  Houston,  by  S.  Samuels  &  Co.  against  the  St.  Louis,  Southwestern  Railway 
Company  to  reduce  to  judgment  this  reparation  order  of  the  Interstate  Com- 
merce Commission.  A  supplemental  petition  was  filed  by  plaintiffs  August  24, 
1912,  alleging  the  domicile  of  plaintiff  in  error  to  be  in  the  city  of  St 

*For  other  caset  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Louis,  Mo.  On  September  23,  1912,  the  defendant  filed  a  plea  to  the  Jurisdic- 
tion, and  on  March  7,  1913,  an  original  answer,  subject  to  the  action  of  the 
court  on  the  plea  to  the  Jurisdiction,  consisting  of  demurrers,  general  and 
special,  a  general  denial,  and  several  special  defenses.  Hearing  of  the  plea 
to  the  Jurisdiction  having  been  passed  by  the  court,  without  prejudice  thereto, 
it  was  considered  with  the  defendants'  demurrers  and  exceptions  on  March 
7,  1913,  whereupon  the  court  overruled  the  plea  and  all  of  the  demurrers  and 
exceptions,  to  which  action  and  ruling  the  defendant  reserved  exceptions.  All 
parties  thereupon  announced  ready,  the  pleadings  were  read,  and  the  evidence 
adduced.  Before  the  Jury  retired  the  defendants  requested  a  peremptory  in- 
struction in  its  favor,  and,  subject  to  the  refusal  thereof,  six  special  instruc- 
tions, all  of  which  were  refused.  The  court  instructed  a  verdict  in  favor  of 
the  plaintiffs,  which  the  Jury  returned  on  March  7,  1913,  and  upon  which,  on 
the  same  date.  Judgment  was  rendered  against  defendant  in  favor  of  plain- 
tiffs for  the  amount  sued  for,  $135.50  and  interest,  and  also  for  an  attorney's 
fee  of  150. 

Robert  H.  Kelley,  of  Houston,  Tex.,  for  plaintiff  in  error. 
B.  F.  Louis,  of  Houston,  Tex.,  for  defendant  in  error. 

Argued  before  PARDEE  and  SHELBY,  Circuit  Judges,  and 
GRUBB,  District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
assignments  of  error  are  63  in  number,  but  counsel  for  plaintiff  in 
error  submit  some  8  called  "main  propositions"  as  relied  upon,  and  we 
reduce  them  to  2,  to  wit:  Had  the  United  States  Court  jurisdiction? 
And,  Was  the  reparation  order  of  the  Interstate  Commerce  Commis- 
sion valid? 

[1]  The  District  Court  had  jurisdiction  because  of  the  residence 
in  the  Southern  district  of  S.  Samuels  under  section  16  of  the  amended 
act  to  regulate  commerce  approved  June  8,  1910,  c.  309,  36  Stat.  554, 
unless  the  said  section  was  repealed  by  the  Judicial  Code  of  1912. 

Section  51  of  the  Judicial  Code  reads  as  follows: 

"Except  as  provided  in  the  five  succeeding  sections,  no  person  shall  be  ar- 
rested in  one  district  for  trial  in  another,  in  any  civil  action  before  a  district 
court;  and,  except  as  provided  in  the  six  succeeding  sect;lons,  no  civil  suit 
shall  be  brought  in  any  district  court  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant; but  where  the  Jurisdiction  is  founded  only  on  the  fact  that  the  ac- 
tion is  between  citizens  of  different  states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiff  or  the  defendant"  36  Stat 
1101. 

The  five  succeeding  sections  do  not  cover  a  case  like  the  present. 
Section  297  of  the  Judicial  Code  specifically  repeals  certain  sections 
of  the  Revised  Statutes,  and  certain  acts  and  parts  of  the  acts,  and 
concludes  as  follows: 

"Also  all  other  acts  and  parts  of  acts,  in  so  far  as  they  are  embraced  within 
and  superseded  by  this  act  are  hereby  repealed ;  the  remaining  portions 
thereof  to  be  and  remain  in  force  with  the  same  effect  and  to  the  same  extent 
as  if  this  act  had  not  been  passed." 

Among  the  parts  of  the  acts  repealed  are : 

"Sections  one,  two,  three,  four,  five,  the  first  paragraph  of  section  six,  and 
section  seventeen  of  an  act  entitled  *An  act  to  create  a  commerce  court,  and 
to  amend  an  act  entitled  "An  act  to  regulate  commerce,"  approved  February 
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fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  and  for 
other  purposes,'  approved  June  eighteenth,  nineteen  hundred  and  ten." 

From  which  it  is  seen  that  Congress  particularly  considered  the 
said  act  approved  June  18,  1910,  for  repealing  purposes,  and  as  sec- 
tion 16  was  not  included  in  the  repealed  sections,  there  arises  a  very 
strong  presumption  that  other  parts  of  the  act  were  to  be  left  in  force. 
"Inclusio  unius  est  exclusio  alterius." 

Repeals  by  implication  are  not  favored.  The  adjudged  cases  cited 
by  plaintiff  in  error  settle  that ;  and  all  of  them  are  to  the  effect  that  to 
hold  a  law  repealed  by  implication,  the  intention  to  repeal  must  be 
clear  and  manifest,  and  it  is  clear  that  an  intention  to  repeal  said  sec- 
tion 16  in  the  matter  of  venue  is  not  manifest. 

Section  51  of  the  Judicial  Code  deals  generally  with  venue  in  the 
District  Courts  in  the  cases  in  which  jurisdiction  is  given  by  the 
Code,  and  it  is  not  to  be  presumed  that  it  was  intended  to  restrict  juris- 
diction or  affect  the  venue  in  other  acts  of  Congress  not  enumerated, 
wherein  jurisdiction  is  specially  granted  and  the  venue  fixed. 

Counsel  for  defendant  in  error  well  says  in  his  brief : 

"Clearly  the  Legislature  did  not  intend  to  cover  this  legislation  upon  a  par- 
ticular subject  by  the  enactment  of  the  general  law.  The  real  reason  which 
doubtless  actuated  Congress  to  confer  jurisdiction  upon  the  Circuit  Court  of 
the  district  in  which  the  complainants  reside  was  to  provide  a  means  for  a 
shipper  to  enforce  the  reparation  order  for  a  small  amount,  as  in  this  case, 
without  having  to  go  1,000  miles  and  incur  an  expense  in  excess  of  the  amount 
of  the  award. 

"The  legislative  body  must  have  known  that,  in  the  great  majority  of  cases, 
orders  of  reparation  would  not  be  for  large  sums,  and  that  in  each  instance 
shippers  would  start  in  with  a  handicap  in  that  the  transportation  company 
with  its  regularly  retained  corps  of  attorneys,  its  free  transportation  facili- 
ties for  them,  and  its  witnesses,  together  with  its  vast  wealth  and  power, 
would  be  able,  by  declining  to  pay  an  order  of  the  Commission,  practically  to 
defeat  such  order,  imless  the  shipper  could  be  brought  near  enough  to  a  forum 
where  he  could  enforce  such  order  without  being  compelled  to  expend  more 
than  the  reparation  allowed." 

The  intention  of  Congress  in  regard  to  venue  in  cases  of  this  kind 
is  shown  by  the  following  from  the  late  act  of  Congress  abolishing  the 
Commerce  Court,  and  transferring  jurisdiction  to  the  EHstrict  Court, 
approved  October  22,  1913: 

"The  venue  of  any  suit  hereafter  brought  to  enforce,  suspend,  or  set  aside, 
in  whole  or  in  part,  any  order  of  the  Interstate  Commerce  Commission  shall 
be  in  the  judicial  district  wherein  is  the  residence  of  the  party  or  any  of  the 
parties  upon  whose  petition  the  order  was  made,  except  that  where  the  order 
does  not  relate  to  transportation  or  is  not  made  upon  the  petition  of  any  party 
the  venue  shall  be  in  the  district  where  the  matter  complained  of  in  the  peti- 
tion before  the  Commission  arises,  and  except  that  where  the  order  does  not 
relate  either  to  transportation  or  to  a  matter  so  complained  of  before  the 
Commission  the  matter  covered  by  the  order  shall  be  deemed  to  arise  in  the 
district  where  one  of  the  petitioners  in  court  has  either  its  principal  office  or 
its  principal  operating  office.  In  case  such  transportation  relates  to  a  through 
shipment  the  term  'destination'  shall  be  construed  as  meaning  final  destina- 
tion of  such  shipment'* 

For  these  reasons  we  will  hold  that  section  16  of  the  act  of  June  18, 
1910,  was  not  repealed  by  the  Judicial  Code. 
This  conclusion  renders  it  unnecessary  to  decide  whether  because 
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the  injury  complained  of  occurred  in  1909,  and  the  order  of  reparation 
sued  on  was  issued  by  the  Interstate  Commerce  Commission  in  May, 
1911,  this  case  comes  under  the  saving  clause  in  section  300  of  the 
Judicial  Code,  providing  as  follows: 

"All  offenses  committed,  and  all  penalties,  forfeitures,  or  liabilities  incurred 
prior  to  the  taking  effect  hereof,  under  any  law  embraced  In,  or  repealed  by, 
this  act,  may  be  prosecuted  and  punished,  or  sued  for  and  recovered,  in  the 
•district  courts,  in  the  same  manner  and  with  the  same  effect  as  if  this  act 
had  not  been  passed" 

— ^and  the  Judicial  Code,  though  passed  in  March,  1911,  did  not  go 
into  effect  until  January  1,  1912. 

The  reparation  order  issued  by  the  Interstate  Commerce  Commission 
was  rendered  on  a  petition  by  Samuels  &  Co.  against  the  plaintiff  in 
error  herein  and  several  other  railroad  companies,  complaining  that 
the  rate  collected  for  transportation  of  certain  cotton  linters  was  ex- 
cessive and  unreasonable,  and  praying  for  an  order  establishing  a  rea- 
sonable through  route  and  joint  rate  for  the  carriage  of  cotton  linters 
from  England,  Ark.,  to  Houston,  Tex.,  and  asking  that  reparation  be 
awarded.  And  the  Commission,  finding  that,  pending  the  order,  a 
satisfactory  through  route  and  joint  rate  for  cotton  linters  had  been 
established  between  the  points  named  passed  only  upon  the  reparation 
to  be  awarded ;  and  as  to  that  the  Commission  found  and  ordered  as 
follows : 

''The  testimony  indicates  that  the  initial  carrier  held  the  linters  at  England 
three  or  four  weeks.  During  that  time  the  carrier  might  have  secured  per- 
mission from  the  Ck>mmission  to  publish  a  rate  from  England  to  Houston  on 
short  notice ;  or,  by  holding  the  linters  for  a  short  additional  period,  it  might 
have  published  the  rate  on  full  statutory  notice.  And  while  it  was  under  no 
legal  obligation  to  adopt  the  former  method,  it  was  certainly  its  duty  to  pro- 
vide a  rate  via  a  reasonably  direct  route  as  soon  as  lawful  publication  thereof 
could  be  made.  But,  assuming  that  the  carrier  was  willing  to  take  the  re- 
sponsibility of  forwarding  the  shipment  via  a  route  over  which  no  rate  was 
published,  as  it  did,  we  are  of  opinion  that  it  ought  to  have  sent  it  over  a  di- 
rect route.  Having  taken  that  course,  and  a  reasonable  rate  having  subse- 
quently been  established  over  the  route  of  movement,  the  carrier  would  have 
been  in  position  to  apply  for  permission  to  make  settlement  upon  basis  of  the 
rate  so  established.  The  situation  is  one  in  which  the  shipper  was  helpless. 
He  had  directed  carriage  of  his  goods  by  the  direct  and  natural  route.  The 
failure  to  comply  with  his  instructions  was  due  to  the  fact  that  the  initial 
carrier  had  not  provided  a  rate  over  the  direct  route,  and  did  not  make  a  rea- 
sonable effort  to  do  so. 

"We  do  not  find  that  a  rate  of  66  cents  was  unreasonable  for  a  haul  via  New 
Orleans,  but  we  are  of  the  opinion  that  the  rate  of  46*4  cents,  subsequently  es- 
tablished, would  have  been  a  reasonable  rate  via  either  of  the  direct  routes, 
and  that  the  failure  of  the  initial  carrier  to  forward  the  shipment  over  a  di- 
rect route  resulted  in  damage  to  complainant  in  an  amount  measured  by  the 
difference  between  the  rate  which  should  have  been  established  and  the  rate 
which  he  was  forced  to  pay.  Our  conclusion  therefore  is  that  the  St  Louis 
Southwestern  Railway  Company  should  be  required  to  make  reparation  to 
complainant  as  for  a  mlsrouting  In  the  sum  of  $135.50,  with  interest  from 
June  24,  1909.    An  order  will  be  entered  accordingly." 

"Order. 

"This  case  being  at  issue  upon  complaint  and  answers  on  file,  and  having 
been  duly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  Involved  having  been  had,  and  the  Commlai^on  having,  on 
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the  date  hereof,  made  and  filed  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof:  It  is  ordered  that  defendant,  St.  Louis  Southwestern  Railway  Com- 
pany, be,  and  it  is  hereby,  notified  and  required,  on  or  before  the  15th  day  of 
July,  1911,  to  pay  unto  complainant,  S.  Samuels  &  Co.,  a  partnership  composed 
of  S.  Samuels  and  H.  Samuels,  the  sum  of  $135.50,  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  June  24,  1909,  as  reparation  for  an  un- 
reasonable rate  charged  for  the  transportation  of  four  car  loads  of  cotton  Un- 
ters  from  England,  Ark.,  to  Houston,  Tex.,  which  rate  so  charged  has  been 
found  by  this  Commission  to  have  been  unreasonable,  as  more  fully  and  at 
large  appears  In  and  by  said  report." 

The  plaintiff  in  error  contends  that  the  report  and  reparation  order 
are  null  and  void  because : 

**(a)  The  order  of  the  Interstate  Commerce  Commission  and  the  report  uiwn 
which  said  order  is  based  and  founded  are  on  the  face  thereof  ambiguous,  con- 
tradictory, misleading,  confusing,  and  uncertain. 

"(b)  Said  report  and  order  show  upon  their  face  that  the  order  is  not  a  final 
order  or  award,  because  it  does  not  dispose  of  all  parties  and  all  issues  in- 
volved. 

"(c)  The  report  and  order  of  the  Interstate  Commerce  Commission  fail  to 
show  upon  their  face,  and  there  is  no  evidence,  that  said  order  was  either  ac- 
companied by  or  founded  upon  a  further  order  of  the  Interstate  (Commerce 
Commission  fixing,  prescribing,  and  establishing  for  the  future  a  reasonable 
maximum  rate  for  shipments  of  cotton  linters  from  England,  Ark.,  to  Hous- 
ton, Tex.,  to  be  observed  and  protected  in  the  future,  or  fixing,  prescribing, 
or  establishing  for  the  future  a  reasonable  route  for  such  shipments  to  be  ob- 
served and  used  in  the  future,  and  prohibiting  the  use,  protection,  and  ob- 
servance in  the  future  of  any  rate  in  excess  of  the  reasonable  maximum  rate 
so  fixed,  or  of  any  route  other  or  less  reasonable  or  longer  than  the  reasonable 
route  so  prescribed. 

**(d)  The  reparation  order  here  sued  upon  was  void  because  it  was  entered 
on  May  1,  1911,  and  required  the  payment  of  the  sum  therein  specified  on 
or  before  July  15,  1911;  plaintiff  in  error  seasonably  filed  its  motion  for  a 
rehearing,  which  was  not  acted  upon  until  October  9,  1911 ;  the  time  limit  in 
the  original  order  was  never  at  any  time  extended  by  the  Commission,  and 
therefore  it  was  impossible  for  plaintiff  in  error  to  comply  with  the  order 
when  it  finally  became  effective  on  October  9,  1911." 

As  to  this  contention,  we  conclude : 

[2]  (a)  The  report  of  the  Commission  and  the  order  based  thereon 
seem  to  us  to  be  clear  and  certain,  and  neither  contradictory,  mislead- 
ing, nor  confusing. 

(b)  In  the  light  of  the  report,  finding  that  the  plaintiff  in  error  was 
the  initial  carrier  and  responsible  for  the  routing  resulting  in  the  ex- 
cessive charge  and  the  only  defendant  liable,  we  find  that  the  order 
practically  disposes  of  all  parties  and  issues  involved. 

[3]  (c)  As  the  report  shows  that  pending  the  hearing  a  satisfactory 
joint  route  and  through  rate  had  been  established  by  the  carriers,  there 
was  no  occasion  nor  requirement  that  the  Commission  should  enter 
any  further  order  in  regard  to  such  through  rate.  As  to  prohibiting 
the  use  thereafter  of  any  rate  in  excess,  the  law  is  sufficient  for  that. 

[4]  (d)  That  the  reparation  order  was  void  because  entered  on  May 
1,  1911,  and  required  the  payment  of  the  reparation  on  or  before  Jan- 
uary 15,  1911,  for  the  reason  that  plaintiff  in  error  had  seasonably  filed 
a  motion  for  rehearing  which  was  not  acted  upon  until  October  9, 
1911,  and  the  original  order  was  never  extended,  etc.,  is  too  technical 
128C.C.A.— 13 
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to  merit  much  consideration.  The  rehearing  was  refused  before  this 
suit  was  brought,  and  plaintiff  in  error  has  not  been  prejudiced. 

[5]  The  finding  of  the  Commission  that  the  rate  charged  Samuels 
&  Co.  was  unreasonable,  and  fixing  the  excess  over  a  reasonable  rate, 
is,  under  the  law,  prima  facie  correct,  if  not  conclusive;  and,  as  no 
evidence  to  the  contrary  was  oflFered  on  the  trial,  and  both  parties 
asked  for  a  peremptory  instruction,  there  was  no  error  in  directing  a 
verdict  for  the  plaintiff. 

On  the  whole  case,  we  find  no  reversible  error,  and  the  judgment 
of  the  District  Court  is  affirmed,  with  costs. 


(211  Fed.  594) 

J.  M.  GUFFEY  PETROLEUM  CO.  v.  BORISON  et  al.    SAME  v.  REED  et  al. 
(RUMMLER,  InterveDer).    SAME  v.  REED  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  3,  1914.) 

No.  2430. 

1.  Salvage  (§  24*)— Pubpose  of  Remuneration. 

Salvage  awards  should  be  liberal  to  encourage  prompt,  energetic,  and 
daring  service  In  the  relief  of  vessels  in  peril,  but  should  not  be  extrava- 
gant, and  such  as  to  excite  greed  and  promote  unreasonable  pretensions. 

[Ed.  Note.— For  other  eases,  see  Salvage,  Cent  Dig.  fi  55;  Dec.  Dig. 
§24.*] 

2.  Salvage  (f  38*) — Amount  of  Compensation. 

That  one  set  of  salvors  do  not  prosecute  their  claims  Inures  to  the 
benefit  of  the  vessel,  and  not  to  that  of  other  salvors,  who  do  prosecute 
their  claims. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  f§  93-102;  Dec 
Dig.  §  38.*] 

8.  Salvage  (§  27*) — ^Amount  of  Compensation — Nature  of  Service. 

Salvage  services  rendered  to  steel  vessels,  or  in  a  port  where  help  is 
plentiful,  are  not  in  general  entitled  to  as  large  compensation  as  was  for- 
merly awarded  in  case  of  wooden  ships,  and  where  the  services  were  ren- 
dered on  the  high  seas  where  help  was  scarce. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  §§  65,  66 ;  Dec.  Dig. 
f  27.*] 

4.  Salvage  (§  27*) — Amount  of  Compensation — Rescue  of  Oil  Tank  Ves- 
sel FBOM  Danger  of  Fire. 

The  steel  oil  tank  barge  Shenango,  with  a  cargo  of  oil  in  her  tanks, 
was  anchored  near  a  wharf  in  the  harbor  of  Port  Arthur,  Tex.,  when  an- 
other tank  vessel  exploded,  throwing  burning  oil  for  some  distance,  set- 
ting fire  to  a  wharf  and  oil  warehouse  near  the  Shenango  and  also  to  parts 
of  the  superstructure  of  the  barge  itself.  The  tug  Captain  Sam,  which 
was  the  property  of  the  owner  of  the  barge,  and  equipped  with  fire-fight- 
ing apparatus,  went  to  her  assistance,  and  with  the  help  of  a  fireman  and 
two  longshoremen  who  volunteered  and  put  out  the  fire,  and  then,  hav- 
ing freed  her  anchor,  with  the  assistance  of  libelant's  tug  Viva,  towed 
the  barge  to  a  place  of  safety.  The  barge  and  cargo  were  worth  $180,000, 
and  the  tug  Viva  not  to  exceed  $7,000.  The  greater  part  of  the  service 
was  rendered  by  the  Captain  Sam  and  her  crew.  These  and  the  individ- 
ual salvors  were  exposed  to  serious  danger,  but  the  Viva,  which  was  made 
fast  to  the  bow  of  the  Sam  by  a  line  and  was  ahead  in  the  towing,  was 

*For  other  cases  see  same  topic  &  fi  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


J.  M.  GUFFBT  PBTBOLEUM  CO.  V.  B0RI80N  195 

not  Held,  that  an  award  of  about  $2,400  to  the  Viva  and  her  crew,  and 
of  $250  each  to  the  volunteer  assistants,  was  as  much  as  was  justified. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  §§  65,  66;  Dec.  Dig. 
i  21* 

Salvage  awards  In  federal  courts,  see  note  to  The  Lamlngton,  30  C.  C. 
A.  280.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas ;  Gordon  Russell,  Judge. 

Suits  in  admiralty  by  Simon  Borison  and  others  and  by  T.  S.  Reed, 
trustee,  owner  of  the  tug  Viva,  and  others,  in  which  A.  Rummler,  in- 
tervened, against  the  barge  Shenango,  and  by  said  Reed  and  others  in 
personam  against  the  J.  M.  Guffey  Petroleum  Company  and  another. 
Decree  for  libelants,  and  respondents  appeal.    Reversed. 

D.  Edward  Greer,  of  Beaumont,  Tex.,  Robinson  Leech,  of  New 
York  City,  and  W.  B.  Spencer  and  Chas.  Payne  Fenner,  both  of  New 
Orleans,  La.,  for  appellants. 

Stuart  R.  Smith  and  C.  A.  Lord,  both  of  Beaumont,  Tex.,  for  ap- 
pellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PARDEE,  Circuit  Judge.  These  are  appeals  by  the  owners  of  the 
barge  Shenango  and  cargo  from  three  decrees  of  the  District  Court 
awarding  salvage  for  services  rendered  to  the  barge  and  cargo  by  the 
tug  Viva  and  Uiree  men,  Borison,  McCann,  and  Rummler,  during  a 
fire  at  Port  Arthur,  Tex.,  June  26,  19U.  They  were  tried  and  decided 
together,  and  have  been  consolidated  for  the  purposes  of  this  appeal, 
and  have  been  here  heard  together. 

The  salient  facts  are  stated  in  the  findings  of  fact  by  the  District 
Judge,  which  we  find  in  the  main,  and  as  far  as  they  go,  to  be  in  ac- 
cordance with  the  evidence,  to  wit : 

"The  above  cases  were  by  agreement  of  counsel  tried  together,  and  the  evi- 
dence Introduced  by  the  parties  was  considered  in  each  case,  and  therefore  I 
embrace  the  findings  relative  to  each  case  In  one  statement. 

*The  cases  grew  out  of  the  salvage  of  the  barge  Shenango  and  Its  cargo, 
which  were  Imperiled  by  a  fire  In  the  harbor  at  Port  Arthur,  Tex.,  on  the 
25th  day  of  June,  1911. 

"The  first  two  cases  named  above  were  actions  In  rem  against  the  barge, 
and  the  last  case  is  an  action  In  personam  against  the  J.  M.  Guffey  Petroleum 
CJompany  and  the  Gulf  Refining  Company,  alleged  to  be  owners  of  the  said 
cargo.  The  first  case,  No.  98,  Is  a  libel  by  Simon  Borison  and  B.  F.  McCann 
for  salvage  services  rendered  by  them  to  said  barge.  The  second  case.  No.  99 
Is  a  libel  by  T.  S.  Reed,  trustee,  owner  of  the  tug  Viva,  and  of  H.  M.  Freder- 
Icksen,  Its  master  and  Its  crew  against  said  barge,  In  which  case  the  Indi- 
vidual libelant,  A.  Rummler,  intervened,  asking  also  for  salvage  for  assisting 
In  the  rescue  of  said  barge.  The  last  case  mentioned  above,  No.  101,  is  an  ac- 
tion in  personam  by  all  of  the  libelants  in  the  said  actions  numbered  98  and 
99  against  the  J.  M.  Guffey  Petroleum  Company  and  the  Gulf  Refining  Com- 
pany as  owners  of  the  cargo,  to  recover  the  salvage  in  rescuing  said  cargo,  the 
allegations  being  that  before  the  vessel  and  cargo  could  be  seized  under  libel, 
the  vessel  had  left  port  and  discharged  its  cargo  beyond  the  jurisdiction  of  this 
court,  and  therefore  the  suit  in  personam  was  brought  against  the  owners  of 
the  cargo. 

*For  other  cases  see  same  topic  &  S  nxtmbbb  in  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"Findings  of  Fact 

"Between  6 :30  and  7  o'clock  on  the  morning  of  the  26th  day  of  June,  1911, 
the  barge  Humble,  in  the  turning  basin  of  the  harbor  at  Port  Arthur,  Tex., 
from  some  unexplained  cause,  exploded,  and  being  laden  with  a  cargo  of  oil 
in  bulk,  the  oil  was  ignited  and  scattered  over  the  surface  of  the  water  and 
on  the  sides  and  decks  of  nearby  vessels.  The  barge  Shenango  had  just  re- 
ceived its  cargo  of  oil,  consisting  of  bulk  oil  as  follows:  1,858  barrels  of 
radium,  5,3S6  barrels  of  P.  E.  Naptha,  6,934  barrels  of  gasoline,  547  barrels 
of  lusterlite,  12,874  barrels  of  fuel  oil. 

"The  barge  was  constructed  of  steel  and  was  what  is  known  as  a  tank 
barge.  It  is  divided  into  compartments,  the  compartments  numbering  16  in 
all,  and  occupying  the  entire  vessel,  except  for  about  40  feet  at  the  bow,  and 
when  the  vessel  was  loaded  the  oil  on  the  sides  was  under  the  deck,  and  the 
top  of  the  oil  was  from  2  to  4  feet  below  the  water  line.  Along  the  center  of 
the  barge,  running  longitudinally,  was  a  raised  structure,  about  10  or  12  feet 
in  width,  and  running  the  entire  length  of  the  oil  tanks  and  communicating 
with  them.  This  was  called  the  expansion  deck.  When  the  barge  is  loaded, 
the  oil  comes  up  in  this  expansion  deck  within  a  few  inches  of  the  top  of  the 
same,  this  small  space  being  left  to  allow  room  for  the  expansion  of  the  oil 
under  varying  temperatures,  and  for  the  escape  of  gas.  Each  compartment 
communicates  separately  with  this  expansion  deck,  and  over  each  compart- 
ment in  this  expansion  deck  are  fitted  valves  which,  under  heavy  pressure, 
will  open  sufficiently  to  allow  gas  to  escape. 

"The  fire  thus  started  by  the  explosion  of  the  barge  Humble  rapidly  en- 
veloped the  wharves,  and  set  fire  to  the  Texas  Company's  warehouses  and 
storage  rooms  located  along  by  the  side  of  the  Texas  Company  wharf,  and 
within  a  short  distance  of  the  Shenango,  which  was  tied  up  to  the  Guflfey 
Company's  wharf  near  the  Texas  Company's.  The  warehouse  contained  vast 
quantities  of  case  oils,  naptha,  gasoline,  and  kerosene  and  other  petroleum 
products,  which,  on  taking  fire,  began  to  explode;  and,  in  the  course  of  the 
fire,  which  continued  for  several  hours,  probably  about  145,000  cases  of  these 
oil  products  exploded,  large  quantities  of  their  contents  running  into  the 
turning  basin;  and,  until  the  Shenango  was  removed  from  without  the  fire 
zone  by  the  tugs  Captain  Sam  and  Viva,  as  hereinafter  stated,  she  and  her 
cargo  were  in  great  danger  of  destruction. 

"Shortly  after  the  fire  broke  out,  the  longshoremen,  Bo  risen  and  McCaim, 
ran  a  line,  by  the  use  of  a  skiff,  from  the  stern  of  the  Shenango,  which  had 
swung  somewhat  away  from  the  burning  wharf  across  the  turning  basin,  and 
made  it  fast  to  the  shore,  with  the  design  and  intent  of  preventing  the  stern 
of  the  barge  from  swinging  back  to  the  wharf.  Having  done  this,  they  went 
immediately  back  to  the  Shenango,  where  the  intervener,  Rummler,  had  been 
from  the  time  the  Captain  Sam  reached  the  Shenango,  and  joined  him  and  the 
crew  of  the  Captain  Sam  and  other  employes  and  agents  of  the  J.  M.  Guffey 
Petroleum  Company  and  of  the  Gulf  Refining  Company  in  putting  out  the  fire 
which  had  started  on  the  fore  part  of  the  Shenango  in  her  superstructure. 
These  parties,  Borison  and  McCann,  took  buckets  and  dipped  water  from  the 
basin  and  poured  it  on  the  smoldering  fires.  At  one  time  a  loose  burning  craft 
in  the  basin  floated  very  near  to  the  Shenango,  and  Borison  and  McCann,  one 
or  both,  threw  water  on  it  and  pushed  it  away  with  their  feet  from  the  sides 
of  the  Shenango.  The  intervener,  Rummler,  reached  the  Shenango  before 
Borison  and  McCann  did,  and  immediately  began  rendering  assistance  in 
putting  out  the  fire  and  trying  to  save  the  barge  and  cargo.  Very  soon  after 
the  explosion  of  the  barge  Humble,  and  the  beginning  of  the  fire,  the  steamtug 
Captain  Sam,  the  property  of  the  J.  M.  Gufifey  Petroleum  Company,  which 
was  an  ocean-going  and  powerful  tug,  specially  equipped  to  fight  fire,  with 
steam  pump  and  full  equipment  of  hose,  arrived  on  the  scene,  and,  going  up 
to  the  Shenango,  put  a  line  on  her  deck  and  and  attempted  to  pull  her  out 
from  the  burning  docks,  stern  foremost.  It  was  then  found  that  on  account 
of  the  anchor  of  the  Shenango  being  down,  and,  as  subsequently  ascertained, 
tangled  or  caught  in  some  submerged  cable,  the  Sam  could  not  pull  out  the  She- 
nango. The  Sam  then  went  alongside  the  Shenango,  and  commenced  playing 
three  streams  of  water  from  her  steam  pumps  and  hose  on  the  fire  which  had 
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started  In  the  superstructure  of  the  Shenango  In  the  fore  part  of  the  vessel 
near  her  bow;  and,  In  a  short  time,  about  20  minutes,  succeeded  in  putting 
out  the  fire,  except  for  the  smoldering  sails  and  pieces  of  loose  timber  lying 
on  the  deck.  As  before  stated,  libelants,  Borison  and  McCann,  did  what  t^ey 
could  in  assisting  by  dipping  water  from  the  basin  in  buckets  and  pouring  it 
on  the  smoldering  fire. 

"When  the  fire  was  pra.ctically  put  out,  the  crew  of  the  Sam  and  other  em- 
ploy^ of  the  J.  M.  Guffey  Petroleum  Company  and  the  Gulf  Refining  Com- 
pany tried  to  raise  the  anchor  of  the  Shenango;  but,  as  there  was  no  steam 
on  the  Shenango  to  work  the  winch,  they  found  they  were  unable  to  do  it 
They  then  tried  to  turn  the  drum  of  the  winch  so  as  to  pay  out  the  anchor 
chain  in  order  that  they  might  get  to  a  joint  or  clevis-like  connection  in  the 
chain,  which  are  placed  about  every  15  fathoms,  or  every  90  feet,  in  the  chain. 
They  found  they  were  unable  to  turn  the  drum  of  the  winch  at  all,  and  Rumm- 
ler,  Borison,  and  McCann  tried  to  do  so,  but  failed.  Capt.  Bliss,  of  the  J.  M. 
Gufifey  Petroleum  Company,  then  sent  for  the  chief  engineer  of  the  Captain 
Sam,  Mr.  Roper,  and  he  came  on  and  released  the  drum  of  the  anchor  winch, 
so  that  the  chain  could  be  paid  out,  and  so  that  they  could  arrive  at  the  sev- 
erable Joints.  When  this  was  done  they  all  went  to  work  to  part  the  anchor 
chain.  The  testimony  is  conflicting  as  to  Just  who  performed  this  service  of 
separating  the  anchor  chain.  Borison  and  McCann  attempted  to  cut  the  chain, 
but  were  unable  to  do  so.  Finally  the  pin  which  holds  the  clevis  in  the  an- 
chor chain  was  removed  and  the  chain  parted,  and  the  Captain  Sam,  having 
already  had  on  the  bow,  as  stated,  its  line,  with  the  assistance  of  the  tug 
Viva,  as  hereinafter  stated,  easily  towed  the  Shenango  away  from  the  fire  and 
out  of  danger.  During  this  time,  which  occupied  about  45  minutes,  the  Sam 
had  put  her  line  on  the  bow  of  the  Shenango  and  commenced  to  pull  with  the 
intent  to  tow  her  out. 

"Shortly  after  the  fire  broke  out,  and  the  Captain  Sam  went  to  the  rescue  of 
the  Shenango,  Davis  and  Lawless,  two  of  the  employes  of  the  Gulf  Refining 
Company  and  the  J.  M.  Guffey  Petroleum  Company,  went  in  a  launch  to  where 
the  tug  Viva  was  moored,  some  1,200  feet  down  the  basin,  and  some  1,200  or 
1,400  feet  away  from  the  fire,  and  made  a  contract  with  Capt.  Fredericksen, 
the  master  of  the  tug  Viva,  to  go  up  and  give  assistance  in  the  hauling  or 
pulling  out  of  the  Shenango.  According  to  some  of  the  witnesses  the  amount 
to  be  paid  for  this  service  was  $100,  and  according  to  others  it  was  $500,  but 
the  witnesses  agree  that  there  was  a  contract  made  with  Fredericksen,  the 
captain  and  master  of  the  Viva,  to  the  effect  that  he  would  go  up  and  put  a 
line  on  the  bow  of  the  Sam  and  give  a  pull  to  assist  her  in  pulling  out  the 
Shenango.  When  Lawless  made  the  offer  to  Fredericksen  to  put  a  line  on 
the  Sam  and  assist  her  in  pulling  out  the  Shenango,  neither  Lawless  nor  Fred- 
ericksen knew  that  the  anchor  of  the  Shenango  was  down  and  fastened,  but 
the  offer  was  made  by  Lawless  and  accepted  by  Fredericksen  under  the  belief 
that  such  was  not  tlie  condition  of  the  anchor  of  the  Shenango.  Immediately 
after  this  agreement  was  made,  the  tug  Viva,  in  charge  of  the  said  Capt.  Fred- 
eiicksen,  came  up  close  to  where  the  Sam  was  alongside  the  Shenango  putting 
out  the  fire.  According  to  the  preponderance  of  the  testimony  Capt.  Bliss,  who 
was  the  marine  agent  of  the  J.  M.  Guffey  Petroleum  Company,  and  who  was 
the  man  in  charge  in  trying  to  put  out  the  fire  and  rescue  the  Shenango,  hailed 
.  Fredericksen,  Bliss  not  knowing  of  the  contract  made  by  Lawless  with  Fred- 
ericksen, and  asked  him  what  he  was  going  to  do.  Fredericksen  replied  that 
he  had  agreed  to  go  up  and  give  a  pull  on  the  Shenango  by  putting  a  line  on 
the  Sam.  Bliss  replied  that  that  was  all  right,  but  he  could  not  do  anything 
at  that  time,  because  the  anchor  was  down,  and  nothing  could  be  done  until 
the  anchor  was  slipped  or  the  anchor  chain  cut,  except  to  stand  by  and  wait 
for  a  signal.  Fredericksen  then  took  the  tug  Viva  back  to  her  former  mooring 
place,  and  again  tied  up.  A  few  minutes  after  this  had  occurred,  the  fire  hav- 
ing been  practically  put  out  on  the  Shenango,  the  Captain  Sam  having  put 
her  line  on  the  bow  of  the  Shenango  and  was  pulling  on  the  line,  Fredericksen 
with  the  Viva  came  back  near  the  point,  with  the  view  of  getting  around  the 
Shenango  and  pulling  out  the  barge  Dallas,  which  was  also  on  fire  in  the  same 
vicinity.    When  he  came  back  there  he  put  a  line  on  the  Sam,  and  the  two- 


Digitized  by 


Google 


198  128  C.  C.  A.  REPORTS 

together,  that  Is  the  Viva  and  the  Sam,  began  pulling  on  the  Shenango,  even 
before  the  anchor  chain  was  separated,  and  succeeded  in  dragging  the  anchor 
a  little  and  thus  in  moving  the  vessel  perhaps  100  feet  During  all  this  time 
the  parties  on  the  Shenango,  including  Rummler,  Borison,  and  McCann,  were 
working  on  the  Shenango  and  endeavoring  to  part  the  anchor  chain.  As  be- 
fore stated,  after  about  30  or  40  minutes'  work  they  succeeded  in  doing  this, 
and  then  the  two  tugs  easily  and  quickly  pulled  the  Shenango  out  of  danger. 
The  line  of  the  Captain  Sam  on  the  bow  of  the  Shenango  was  about  50  feet 
long,  and  the  Captain  Sam  was  about  185  feet  long;  the  line  which  the  Viva 
had  on  the  bow  of  the  Sam  was  variously  stated  at  from  50  to  100  feet,  so 
that  the  Viva,  when  she  was  pulling  with  a  line  on  the  Sam,  was  In  the  neigh- 
borhood of  300  feet  from  the  Shenango. 

"I  find  that  the  work  of  Borison  and  McCann,  and  of  Rummler,  was  valu- 
able, voluntary,  and  rendered  under  circumstances  requiring  great  courage. 

"I  further  find  that  when  Fredericksen  made  his  bargain  with  Lawless  and 
Davis  to  go  up  and  give  a  pull  on  the  Sam,  he  did  not  know  that  the  anchor 
of  the  barge  Shenango  was  down,  and  that  his  agreement  was  made  while 
none  of  the  parties  thought  that  said  anchor  was  down  and  fastened. 

"While  the  testimony  did  not  show  the  value  of  the  tug  Captain  Sam,  it  did 
show  that  she  was  much  larger  and  a  more  powerful  tug  than  the  Viva,  and 
that  she  was  equipped  with  fire-fighting  devices,  and  had  a  larger  crew.  And 
I  find  that  the  services  of  the  Sam  and  of  her  crew  were  equally  as  hazardous 
and  dangerous,  and  required  as  much  courage  as  that  of  the  crew  of  the  Viva. 

"I  further  find  that  after  the  anchor  chain  was  parted  the  Captain  Sam 
could  easily  herself,  with  the  assistance  of  the  Viva,  have  taken  the  Shenango 
quickly  out  of  the  burning  docks,  and  out  of  danger.  Either  vessel,  the  Sam 
or  the  Viva,  could  have  readily  taken  the  Shenango  out  had  the  anchor  of 
the  Shenango  not  been  down.  Still  I  find  that  the  Viva  did  render  substantial 
assistance,  and  performed  valuable  salvage  service. 

"This  preliminary  statement  is  made,  not  for  the  purpose  of  stating  all  of 
the  material  facts,  but  with  the  view  of  making  clear  the  general  nature  of 
the  case. 

"My  specific  findings  are: 

"(1)  The  barge  Shenango  and  cargo  was  in  a  situation  of  imminent  danger 
of  destruction  for  a  period  of  at  least  2%  hours. 

"(2)  That  Borison,  McCann  and  Rummler  were  exposed  to  peril  of  their 
lives  during  the  said  time,  and  that  their  services  were  valuable  in  facilitating 
and  hastening  the  rescue  of  said  vessel. 

"(3)  That  the  tug  Captain  Sam  was  a  tug  of  greater  size  and  power  than 
the  tug  Viva,  and  manned  by  a  larger  crew,  but  the  value  of  said  tug  is  not 
shown,  and  the  same  appears  from  the  evidence  to  be  of  considerable  age. 
This  tug  and  its  oflScers  and  crew  rendered  service  of  greater  value  than  the 
tug  Viva  and  its  crew;  and  I  find  that  several  individuals  in  the  employ  of 
the  Gulf  Refining  Company  rendered  services  of  equal  value  as  the  services 
rendered  by  the  said  Borison,  McCann,  and  Rummler,  in  putting  out  fires  and 
In  releajsing  the  anchor  of  the  Shenango. 

"(4)  That  the  tug  Viva  is  a  tug  of  about  140  horse  power,  and  its  assistance 
in  towing  the  barge  Shenango  was  necessary  in  moving  said  Shenango  up  to 
the  point  when  the  anchor  was  released,  when  the  tug  Captain  Sam  could 
have  thenceforward  towed  said  barge  Shenango  without  assistance. 

"(5)  That  the  time  occupied  by  the  tug  Viva  in  assisting  in  the  towing  of 
said  barge  Shenango  to  a  place  of  safety,  was  1  hour  and  20  minutes,  1  hour 
of  which  was  consumed  before  the  anchor  was  released,  and  during  which 
time  said  tug  and  its  crew  were  exposed  to  great  periL 

"(6)  That  a  contract  was  made  between  Fredericksen,  the  master  of  the 
Viva,  and  Lawless,  by  which  Fredericksen  agreed  to  assist  in  towing  the 
barge  Shenango  for  the  sum  of  either  $100,  or  $500,  but  at  the  time  such  con- 
tract was  made,  neither  Fredericksen  nor  Lawless  knew  that  the  anchor  of 
the  Shenango  was  down  and  fastened.  The  offer  was  made  by  Lawless,  and 
accepted  by  Fredericksen,  upon  the  idea  that  this  condition  did  not  exist. 
Fredericksen  learned  for  the  first  time  when  he  approachd  with  the  Viva  to 
pull  on  the  Sam  what  the  condition  of  the  anchor  of  the  Shenango  was,  and 
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he  was  then  informed  by  those  in  charge  of  the  Shenango  that  he  could  do 
no  good  at  that  time,  and  he  returned  with  the  Viva  to  where  she  had  been 
moored.  When  he  returned  the  second  time  to  the  Sam  and  was  requested 
to  pull  on  her,  the  conditions  had  materially  changed.  The  peril  to  the  Viva 
and  her  crew  was  greater.  The  fact  that  the  anchor  was  down  required  a 
different  effort  on  the  part  of  the  tug  Viva,  than  was  supposed  to  be  neces- 
sary when  the  contract  was  made,  and,  to  make  the  pull  at  this  second  time 
she  approached  the  Sam,  entailed  a  longer  continuance  of  peril  than  would 
have  been  the  case  If  the  conditions  had  existed  as  they  were  supposed  to 
exist  at  the  time  the  contract  was  made. 

"When  Fredericksen  went  back  the  second  time  It  was  for  the  purpose  of 
getting  out  the  barge  Dallas,  and  he  was  then  requested  to  pull  on  the  Sam. 
He  complied  with  this  request,  as  herein  stated,  but,  in  so  doing,  he  was  not 
intending  to  comply  with  the  contract  aforesaid  made  with  Lawless. 

"(7)  I  also  find  that  when  Fredericksen  returned  the  second  time  to  the 
scene  of  the  fire,  he  intended  to  undertake  the  rescue  of  the  barge  Dallas, 
which  was  a  large  barge  laden  with  oil,  and  which  he  could  have  rescued 
alone  under  conditions  entitling  him  and  his  crew  to  salvage,  had  he  not  been 
called  to  the  assistance  of  the  tug  Captain  Sam,  and  had  he  not  responded  to 
such  call,  and,  instead  of  his  tug  rescuing  the  barge  Dallas  alone,  the  tug 
Captain  Sam  was  enabled  to  Join  with  the  Viva  in  rescuing  the  barge  Dallas. 

"(8)  I  find  that  neither  the  crew  or  the  owner  of  the  tug  Viva  were  ap- 
prised of  any  arrangement  between  the  master,  Fredericksen,  and  those  act- 
ing for  the  Shenango  looking  to  the  assistance  of  the  tug  Captain  Sam  in 
towing  out  the  Shenango. 

"(9)  I  find  that  no  contract  existed  between  the  owners  or  those  in  charge 
of  the  Shenango  and  the  salvors,  Borison  and  McCann,  relative  to  the  serv- 
ices rendered  to  them  by  said  barge. 

"(10)  I  find  that  the  tug  Viva  was  owned  by  and  in  the  private  service  of 
T.  S.  Reed,  as  trustee,  and  was  being  used  in  transporting  shell,  sand,  etc.. 
and  that  its  master,  H.  M.  Fredericksen,  had  no  authority  to  make  any  char- 
acter of  contracts  on  behalf  of  the  tug  or  its  owner. 

"(11)  It  was  agreed  on  the  trial  between  the  parties,  and  I  so  find,  that  the 
value  of  the  barge  Shenango  is  $136,000,  and  that  the  value  of  the  cargo 
saved  was  $45,764." 

Supplementing  these  findings  of  fact,  we  find  from  the  evidence  that 
the  tug  boat  Viva  was  an  old  boat  in  1902,  at  which  time  it  was  pur- 
chased by  Myrick  &  Co.,  for  $1,600;  since  that  time  it  has  been  re- 
paired and  rebuilt  as  to  hull,  and  machinery  except  the  engines,  three 
times,  the  last  time  in  1909.  The  Viva  was  sold  under  orders  of 
court  to  its  present  owners  before  the  Shenango  fire,  and  its  value  is 
not  shown.  Estimates  were  given  varying  from  $4,000  to  $10,000,  but 
the  best  evidence  was  not  produced.  From  its  history  and  the  evidence 
furnished  the  value  could  hardly  exceed  $7,000.  It  was  only  equipped 
for  the  towing  business,  and  was  not  equipped  for  rendering  salvage 
services  with  adequate  pumps,  hose,  hawsers,  experienced  crew,  and 
generally  necessary  appliances. 

The  Viva  went  to  the  aid  of  the  Shenango  after  the  fire  thereon  was 
subdued,  if  not  entirely  extinguished,  and  then  did  not  go  nearer  than 
the  outside  and  astern  of  the  Captain  Sam,  say  300  feet,  until  after 
the  Shenango  was  pulled  away  from  the  wharf.  Outside  and  astern 
of  the  Captain  Sam  she  had  a  line  of  50  to  75  feet  to  the  Captain  Sam 
upon  which  she  pulled,  thus  aiding  the  Captain  Sam  in  its  work  of 
pulling  the  Shenango  away  from  the  wharf ;  and,  after  the  Shenango 
was  cleared  from  the  wharf,  the  Viva  assisted  the  Captain  Sam  in 
towing  the  Shenango  a  short  distance  to  a  place  of  safety. 

In  rendering  these  services  the  Viva  was  in  no  actual  peril,  except 
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the  possibility  of  injury  in  case  the  Shenango  should  (notwithstanding 
the  fire  was  practically  out)  blow  up,  scattering  fire  over  300  feet. 

Rummler,  a  fireman  in  the  employ  of  the  Port  Arthur  Waterworks, 
was  carried  on  board  the  Captain  Sam  by  Bliss,  the  marine  agent  of 
the  Guffey  Petroleum  Company,  who  mistook  him  for  an  employe  of 
that  company,  and  from  the  Sam,  Rummler  went  aboard  the  Shenango 
with  the  officers  and  crew  of  the  Sam,  and  with  them  rendered  serv- 
ice looking  to  the  extinction  of  the  fire.  His  wages  per  diem  were  not 
proved. 

Borison  and  McCann  were  longshoremen  employed  in  and  about  the 
port,  whose  wages,  when  employed,  were  from  $4.50  to  $7  per  day. 
McCann  was  at  the  dock  and  had  a  skiff,  and  he  was  employed  by 
Coleman,  labor  foreman  of  the  Gulf  Refining  Company,  to  carry  him 
to  the  Sam,  and  Borison  seems  to  have  gone  along,  and  both  rendered 
services  on  the  invitation  of  Coleman. 

Some  18  men,  members  of  the  crew  of  the  Sam  and  employes  of 
the  Gulf  Refining  Company,  rendered  services  to  the  Shenango,  some 
of  equal  and  some  of  more  value  than  the  services  rendered  by  Bori- 
son, McCann,  and  Rummler. 

The  whole  case  shows  that  the  Captain  Sam  rendered  the  really 
skillful  persistent  services  to  save  the  Shenango  and  its  cargo,  and 
through  its  success  in  that  regard  made  a  salvage  case  within  the 
jurisdiction  of  the  court,  and  thereto  the  services  of  the  Viva  and  of 
Rummler,  Borison  and  McCann  and  others  were  incidental  and  sub- 
sidiary. 

The  court  below  found  the  following  conclusions  of  law : 

"I  find  that  the  character  of  services  rendered  by  the  salvors  was  that  of 
salvage  ser\ice.  and  that  4  per  cent  of  the  value  of  the  barge  and  cargo  Is 
a  proper  amount  to  be  awarded  to  the  owner  of  the  tug  Viva  and  to  its 
master  and  crew,  to  be  apportioned,  two-thirds  to  the  owner,  T.  S.  Reed, 
trustee,  and  one-third  to  the  master,  Fredericksen,  and  the  crew  of  said  tug 
Viva,  to  be  apportioned  among  the  said  master  and  crew  according  to  the 
amount  of  wages  received  by  each  of  them  at  the  time  of  the  service,  the 
said  barge  to  pay  according  to  its  value,  and  the  Gulf  Refining  Company  to 
pay  the  balance  of  such  award,  and  I  find  that  the  proper  amount  to  be 
awarded  to  each  of  the  salvors,  Borison,  McCann,  and  Rummler,  is  $750,  to  be 
apportioned  between  the  barge  and  the  owners  of  the  cargo  according  to  the 
value  of  each,  the  barge  and  cargo." 

And  judgment  was  accordingly  rendered,  thus  awarding  to  the  la- 
borers Rummler,  McCann  and  Borison,  as  volunteer  salvors,  more  than 
100  times  their  ordinary  day  wages,  and  to  the  Viva  and  its  crew  the 
sum  of  $7,276.50,  an  amount  more  than  the  probable  value  of  the 
Viva. 

The  appellants  contend  that  these  allowances  are  excessive  and  out 
of  all  proportion  to  the  incidental  and  auxiliary  services  rendered  by 
the  appellees,  and  are  on  the  wrong  theory  that  the  appellees  were  orig- 
inal salvors  in  the  matter,  regardless  of  the  greatly  superior  services 
rendered  by  the  Captain  Sam  and  the  numerous  employes  of  the  oil 
and  refining  companies,  and  as  to  the  Viva  that  its  master  and  own- 
ers are  bound  by  the  alleged  contract  for  services  made  with  the  agents 
of  the  appellants,  and  its  compensation  should  be  limited  to  the  con- 
tract price,  $100,  or  at  most  $500;  and,  as  to  Borison,  McCann,  and 
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Rummler,  that  their  award  should  be  on  the  basis  of  work  and  labor, 
and  reduced  to  a  reasonable  amount,  not  exceeding  $500  for  all  three. 

As  to  the  contract  with  the  Viva,  we  are  disposed  to  concur  with 
the  District  Judge  in  ignoring  the  same,  for  the  reason  the  contract 
claimed  is  not  sufficiently  proved  as  a  binding  contract ;  in  fact  Law- 
less is  not  shown  to  have  had  authority  to  make  the  same,  either  for 
the  owners  of  the  barge  Shenango  or  for  the  refining  company  owner 
of  the  cargo ;  the  evidence  as  to  the  terms  of  the  contract  is  confused 
and  conflicting,  and,  as  to  the  price  contracted  to  be  paid  the  Viva,  the 
same  was  not  fixed  and  certain,  and  there  was  not  a  meeting  of  minds 
of  the  alleged  contracting  parties,  fixing  with  certainty  the  main  ele- 
ment of  a  contract  to  render  salvage  services,  to  wit,  the  price  to  be 
paid. 

[1]  As  to  the  amounts  of  the  allowances,  we  are  satisfied  that  under 
all  the  facts  and  circumstances  of  the  case,  and  in  the  light  of  admiral- 
ty rules  and  principles  relating  to  salvage  services,  they  are  much  too 
large,  and  should  be  reduced.  If  awards  should  be  made  on  the  same 
basis  to  all  the  parties  who  rendered  services  in  saving  the  Shenango 
and  cargo  and  to  the  Captain  Sam  and  crew,  which  unquestionably 
rendered  the  bulk  of  the  services,  the  amount  would  tend  towards  con- 
fiscation. 

In  admiralty  courts  victims  of  marine  disasters,  fire,  wreck,  or  other 
calamity  are  compelled,  under  the  guise  of  salvage  awards,  to  pay  for 
services  rendered  in  escaping  the  danger,  not  on  the  principle  of  a 
quantum  meruit  or  remuneration  pro  opere  et  labore,  but  as  a  reward 
for  perilous  services  voluntarily  rendered,  and  as  an  inducement  to 
mariners  in  such  dangerous  enterprise  to  save  life  and  property.  See 
The  Blackwall,  10  Wall.  1-14,  19  L.  Ed.  870. 

In  The  Sonderburg  v.  Towboat  Co..  3  Woods,  146,  Fed.  Cas.  No. 
13,175,  Mr.  Justice  Bradley  defines  salvage  as  follows: 

"Salvage  is  a  reward  for  meritorious  services  in  saving  property  in  peril 
on  navigable  waters,  which  might  otherwise  be  destroyed,  and  is  allowed  as 
an  encouragement  to  persons  engaged  in  business  on  such  waters,  and  others, 
to  bestow  their  utmost  endeavors  to  save  vessels  and  cargoes  in  peril." 

The  same  eminent  jurist  in  Murphy  v.  The  Ship  Suliote  (C.  C.)  5 
Fed.  99,  102,  said  with  regard  to  salvage : 

"Salvage  should  be  regarded  in  the  light  of  compensation  and  reward, 
and  not  in  the  light  of  prize.  The  latter  is  more  like  a  gift  of  fortune  con- 
ferred without  regard  to  the  loss  or  sufferings  of  the  owner,  who  is  a  public 
enemy,  whilst  salvage  is  the  reward  granted  for  saving  the  property  of  the 
unfortunate,  and  should  not  exceed  what  is  necessary  to  insure  the  most 
prompt,  energetic,  and  daring  effort  of  those  who  have  it  in  their  power  to 
furnish  aid  and  succor.  Anything  beyond  that  would  be  foreign  to  the  prin- 
ciples and  purposes  of  salvage;  anything  short  of  it  would  not  secure  its 
objects.  The  courts  should  be  liberal,  but  not  extravagant;  otherwise  that 
which  is  intended  as  an  encouragement  to  rescue  property  from  destruc- 
tion may  become  a  temptation  to  subject  it  to  peril." 

In  The  J.  Emory  Owen  (D.  C.)  128  Fed.  996,  Judge  Seaman  well 
says: 

"While  the  value  of  the  property  saved  enters  into  determination  of  the 
value  of  the  salvage  service,  as  an  essential  element,  and  the  maritime  law 
intends  encouragement  of  gallantry  and  adventure  in  the  relief  of  distressed 
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vessels,  It  Is  not  the  policy  of  that  law  to  grant  awards  which  tend  to  excite 
greed  or  promote  unreasonable  pretensions  on  the  part  of  salvors,  nor  to  dis- 
regard in  any  measure  the  interests  of  the  owner  of  the  rescued  properly." 

[2]  Nonprosecution  of  their  claim  by  one  set  of  salvors  inures  to 
the  benefit  of  the  owners  of  the  vessel,  and  not  to  that  of  other  salvors 
who  do  prosecute  their  claim.    The  Blackwall,  supra. 

[3]  Since  the  advent  of  iron  and  steel  vessels  operated  by  steam 
there  has  been  a  decided  tendency  by  the  courts  to  qualify  the  grades 
of  salvage  services,  and  to  reduce  the  amounts  of  awards  to  salvors 
from  the  standard  of  former  days  of  wooden  sailing  vessels,  when 
generally  the  salvage  services  were  rendered  on  the  real  high  seas,  and 
on  sparsely  settled  shores,  where  help  was  scarce  and  assistance,  when 
rendered,  was  at  a  sacrifice  of  time,  and  more  or  less  risk  to  person 
and  property. 

This  tendency  to  modify  is  shown  in  The  Blackwall  and  The  Suliote, 
supra,  where,  as  in  the  instant  case,  the  services  were  rendered  at 
wharves  in  thickly  settled  ports  where  mechanical  and  other  help'  were 
not  only  plentiful,  but  were  ready  and  prepared  to  render  services, 
and  large  rewards  at  the  expense  of  suffering  owners  were  not  neces- 
sary to  encourage  assistance  to  vessels  in  distress.  See  The  New 
York  (D.  C.)  34  Fed.  922;  The  Holland  (D.  C.)  44  Fed.  362;  The 
Kaaterskill  (D.  C.)  48  Fed.  701 ;  The  Boyne  (D.  C.)  98  Fed.  444;  The 
Kaiser  Wilhelm  Der  Grosse  (D.  C.)  106  Fed.  963 ;  The  Priscilla  (D. 
C.)  153  Fed.  476;  The  Indian,  159  Fed.  20,  86  C.  C.  A.  210;  The  Jef- 
ferson (D.  C.)  181  Fed.  416;  The  Maryland  (D.  C.)  190  Fed*.  641. 

[4]  Viewed  in  the  light  of  all  the  circumstances  exhibited  in  this 
record,  our  conclusion  is  that  one-third  of  the  allowances  made  by  the 
District  Court  will  be  large  and  liberal  compensation  to  the  appellee 
salvors  now  in  court  for  salvage  services  rendered  the  Shenango  and 
cargo.  This  will  give  to  Rummler,  Borison,  and  McCann  $250  each 
for  a  few  hours*  individual  services,  and  to  the  tug  Viva  and  its  crew 
$2,423.18  for  about  two  hours'  services  in  the  line  of  the  Viva's  regular 
employment.  We  think  this  amount  of  award  fully  meets  all  possible 
purposes  contemplated  by  the  law,  and  that  a  larger  amount  would  be 
unwarranted  judicial  liberality.  Unless  the  appellees  are  to  be  reward- 
ed beyond  their  own  merit  and  because  of  the  misfortune  of  the  own- 
ers of  the  Shenango  and  cargo,  they  can  have  no  reason  to  complain. 

The  decrees  of  the  District  Court  in  all  three  causes  are  reversed, 
and  the  said  causes  are  remanded,  with  instructions  to  enter  decrees 
in  favor  of  the  libelants  and  intervener,  respectively,  in  accordance 
with  the  views  herein  expressed,  and  for  all  costs  of  the  District  Court. 
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(211  Fed.  603) 

SAMSON  CORDAGE  WORKS  v.  PURITAN  CORDAGE  MILLS  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  13,  1914.) 

Nos.  2358,  2359. 

1.  Trade-Mabks  and  Trade-Names  (|  17*)  —  Validity  —  Use  op  Colored 

Strands  in  Sash  Cord. 

The  marking  of  sash  cord  in  the  manufacture  with  a  scries  of  spots 
arranged  spirally  about  the  circumference,  each  shaped  in  the  form  of  a 
Igzenge,  the  spots  being  made  in  the  ordinary  process  of  machine  braid- 
ing of  sash  cord  by  combining  one  colored  strand  with  eleven  undycd 
strands,  the  result  being  that  the  colored  strand  appears  and  disappears 
from  time  to  time  causing  the  api)earance  at  regular  intervals  of  colored 
spots  somewhat  irregular  in  shape,  but  more  or  less  rhomboidal  in  form, 
and  traceable  in  a  spiral  path  about  the  surface  of  the  cord,  not  restricted 
to  any  particular  color,  does  not  constitute  a  valid  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §20;  Dec.  Dig.  §  17.*] 

2.  Trade-Marks  and  Trade-Names  (|§  71,  75*) — Suit  fob  Unfair  Competi- 

tion. 

The  existence  of  a  valid  trade-mark  Is  not  essential  to  a  right  of  action 
for  unfair  competition  in  which  the  essence  of  the  wrong  consists  in  the 
palming  off  of  the  merchandise  of  one  person  for  that  of  another,  and  the 
use  of  the  mark  of  another  which  Is  invalid  as  a  trade-mark  will  not 
support  a  suit  for  unfair  competition  unless  it  is  used  in, such  a  way  as 
to  constitute  a  fraud  on  purchasers. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.H  82,  86;   Dec.  Dig.  §§  71,  75.*] 

3.  Trade-Mabks  and  Trade -Names  (§  79*) — Sun  fob  Unfair  Competition. 

A  suit  for  infringement  of  trade-mark  differs  from  one  for  unfair  com- 
petition in  that  In  the  former  the  wrongful  intent  is  presumed  from  the 
fact  of  infringement,  while  In  the  latter  it  must  be  proved,  although  an 
inference  of  such  intent  may  be  justified  from  the  inevitable  conse- 
quences of  the  act  complained  of. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  89,  90;  Dec.  Dig.  §  79.*] 

4.  Equity  (§  148*) — Multifariousness — Suns  fob  Infringement  and  for 

Unfair  Competition. 

Where  diverse  citizenship  exists  between  the  parties  and  the  requisite 
amount  is  involved  to  give  a  federal  court  Jurisdiction,  a  cause  of  action 
for  infringement  of  a  trade-mark  and  one  for  imfalr  competition  may  be 
joined  in  one  suit. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  §§  341-367;  Dec. 
Dig.  §  148.*] 

5.  Trade-Marks  and  Trade-Names  (§  70*) — Unfair  Competition — Grounds 

FOR  Relief. 

The  protection  against  unfair  competition  is  not  limited  to  such  imi- 
tation or  conduct  as  would  deceive  a  cautious  and  discriminating  purchas- 
er, but  extends  to  such  as  would  be  likely  to  mislead  the  ordinary  or 
usual  buyer,  including  the  ultimate  consumer. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  81;  Dec.  Dig.  §  70.*] 

6.  Trade-Marks  and  Trade-Names  (§  95*) — Sun  for  Unfair  Competition- 

Preliminary  Injunction. 

The  showing  held  suflSclent  to  entitle  a  complainant  to  a  preliminary 
Injunction  against  unfair  competition  by  defendant  by  marking  its  make 

*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  sash  cord  to  resemble  that  of  complainant  to  such  an  extent  as  to  tend 
to  mislead  purchasers. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  108;  Dec.  Dig.  §  95.* 

Imitation  or  simulation  of  trade-mark  or  trade-name  as  unfair  com- 
petition, see  note  to  John  H.  Rice  &  Co.  v.  RedUck  Mfg.  Co.,  122  C.  C.  A. 
447.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky ;   Walter  Evans,  Judge. 

Suits  in  equity  by  the  Samson  Cordage  Works  against  the  Puritan 
Cordage  Mills.  Complainant  appeals  from  decree  for  defendant  in 
first  case,  and  order  denying  preliminary  injunction  in  second  case. 
Decree  (194  Fed.  573)  affirmed,  and  order  (197  Fed.  205)  reversed. 

Geo.  O.  G.  Coale  and  F.  P.  Fish,  both  of  Boston,  Mass.,  and  Mc- 
Dermott  &  Ray  and  Coale  &  Hayes,  all  of  Louisville,  Ky.,  for  appel- 
lant. 

Helm  &  Helm,  of  Louisville,  Ky.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Complainant,  a  cordage  manufactur- 
er, filed  its  bill  (in  No.  2358)  for  infringement  of  an  alleged  trade- 
mark upon  a  high-grade  sash  cord  of  its  manufacture.  The  mark  was 
alleged  to  consist  in  "a  series  of  spots  arranged  spirally  about  the  cir- 
cumference of  the  cord,  each  shaped  in  the  form  of  a  lozenge."  The 
spots  were  in  fact  made  in  the  ordinary  method  of  machine  braiding 
of  sash  cord,  by  combining  one  colored  strand  with  eleven  undyed 
strands;  the  result  being  that  in  the  regular  and  normal  process  of 
manufacture  the  colored  strand  appeared  and  disappeared  from  time 
to  time,  resulting  in  the  appearance  at  regular  intervals  of  spots  some- 
what irregular  in  shape  but  more  or  less  rhomboidal  in  form,  and 
traceable  in  a  spiral  path  about  the  surface  of  the  cord.  Complainant 
used  any  one  of  several  different  colors,  employing  blue  in  about  one- 
fifth  of  its  product.  The  defendant  braided  its  cord  in  the  same  nor- 
mal and  mechanical  way,  using,  however,  two  blue  strands  (in  place 
of  a  single  colored  strand),  together  with  ten  undyed  strands ;  the  re- 
sult being  that  the  spots  on  defendant's  cord,  being  the  width  of  two 
strands,  are  twice  as  wide  as  those  on  complainant's  cord,  and  are  not 
actually  lozenge-shaped  or  rhomboidal — the  space,  moreover,  between 
defendant's  spots  being  the  width  of  but  one  uncolored  strand,  or  half 
the  space  between  complainant's  spots,  the  color  on  defendant's  cord 
being  characterized  by  it  as  presenting  a  broken  and  almost  continu- 
ous spiral,  and  so  distinguished  (as  well  as  by  shape)  from  the  spots 
on  complainant's  cord.  Defendant  answered,  denying  that  complain- 
ant had  a  valid  trade-mark,  and  asserting  noninfringement  and  good- 
faith  selection  of  its  mark.  A  motion  for  temporary  injunction,  based 
on  showing  by  affidavits  and  counter  affidavits,  was  denied.  193  Fed. 
274.  Complainant  then  asked  to  amend  its  bill  so  as  to  allege  unfair 
competition  in  trade.     This  request  was  denied,  on  the  ground  that 

*For  oUier  cases  see  same  topic  A  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  amendment,  if  permitted,  would  either  substitute  a  suit  for  unfair 
trade  for  the  then  pending  suit  of  trade-mark  infringement,  or  would 
result  in  a  suit  seeking  relief  upon  two  separate,  distinct,  and  appar- 
ently contradictory  causes  of  action,  viz.,  "one  upon  a  trade-mark, 
another  which,  in  effect,  disavows  the  trade-mark  altogether."  The 
case  was  then  submitted  for  final  hearing  upon  the  affidavits  filed. 
The  bill  was  dismissed,  upon  the  ground,  stated  in  the  opinion,  that  '*no 
spot  made  on  or  color  imparted  to  a  fabric  as  the  inevitable  or  natural 
result  of  using  the  material  of  which  the  fabric  is  made  can  be  basis 
of  a  trade-mark."    194  Fed.  574. 

Meanwhile,  after  denial  of  the  motion  to  amend  the  bill  in  No.  2358, 
a  bill  was  filed  (in  No.  2359)  to  restrain  alleged  unfair  competition, 
on  the  ground  that  complainant's  mark  by  long  use  had  become  asso- 
ciated in  the  mind  of  the  public  with  and  distinctly  represented  com- 
plainant's manufacture,  and  that  defendant  by  its  imitation  of  com- 
plainant's distinctive  spots  upon  the  cord,  and  by  its  advertisements 
and  dealings,  was  seeking  to  palm  off  its  goods  as  those  of  complain- 
ant. In  this  bill  no  mention  is  made  of  the  shape  of  the  spots  con- 
stituting the  alleged  mark.  An  application  for  temporary  injunction, 
heard  on  showing  and  countershowing  by  affidavit,  was  denied,  upon 
the  grounds:  First,  that  the  right  to  employ  the  colored  spots  was 
not  exclusively  appropriable  by  complainant,  and  that  it  was  not  un- 
fair for  defendant  to  do  what  it  had  a  legal  and  moral  right  to  do; 
second,  that  defendant  was  not  shown  to  have  palmed  off  its  goods 
as  those  of  complainant ;  and,  third,  that  if  the  court  had  any  discre- 
tion in  the  matter  of  granting  a  temporary  injunction,  it  should  be 
exercised  against  the  motion,  because  of  complainant's  election  in  the 
former  case  to  sue  for  the  establishment  of  its  trade-mark.  Appeal 
was  taken  from  the  dismissal  of  the  bill  in  the  trade-mark  suit  and 
froni  the  denial  of  temporary  injunction  in  the  suit  for  unfair  com- 
petition. 

[1]  1.  The  trade-mark.  Complainant  registered  its  trade-mark  in 
the  United  States  Patent  Office  in  1894.  It  does  not  rely  on  this  reg- 
istration, but  stands  upon  an  alleged  common-law  mark  consisting  of 
the  spots  made  and  arranged  as  stated.  The  question  of  first  impor- 
tance is  whether  this  mark  is  validly  open  to  complainant's  exclusive 
adoption,  as  representing  goods  of  its  manufacture.  Broadly  stated, 
complainant  was  at  liberty  to  affix  to  its  product  any  distinctive  symbol 
or  device,  not  previously  appropriated,  which  would  distinguish  it 
from  articles  of  the  same  general  nature  manufactured  or  sold  by  oth- 
ers. Amoskeag  v.  Trainer,  101  U.  S.  51,  25  L.  Ed.  993.  On  the  other 
hand,  a  mark  must  be  something  distinct  from  the  thing  marked. 
That  is  to  say,  the  thing  itself  cannot  be  a  trade-mark  of  itself ;  al- 
though it  is  no  objection  to  the  validity  of  an  otherwise  good  mark  that 
it  is  impressed  upon  or  inherent  in  the  article  manufactured,  as  in  the 
case  of  a  watermark  upon  paper,  a  word  or  symbol  blown  into  a  glass 
bottle  or  jar,  or  an  arbitrary  mark  on  the  head  of  a  horseshoe  nail. 
Capewell  Horse  Nail  Co.  v.  Mooney  (C.  C.)  167  Fed.  575 ;  s.  c,  172 
Fed.  826,  97  C.  C.  A.  248.  Again,  no  valid  trade-mark  can  be  acquired 
in  the  use  of  a  color  not  connected  with  some  distinctive  symbol  or 
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design.  Leschen  Rope  Co.  v.  Broderick,  201  U.  S.  166,  171,  26  Sup. 
Ct.  425,  50  L.  Ed.  710;  J.  A.  Scriven  Co.  v.  Morris  (C.  C.)  154  Fed. 
914,  918;  Newcomer  &  Lewis  v.  Scriven  Co.  (C.  C.  A.  6th  Cir.)  168 
Fed.  621,  623,  94  C.  C.  A.  77  \  Diamond  Match  Co.  v.  Saginaw  Match 
Co.  (C.  C.  A.  6th  Cir.)  142  Fed.  727,  729,  74  C.  C.  A.  59;  Mumm  v. 
Kirk  (C.  C.)  40  Fed.  589.  As  said  by  Mr.  Justice  Brown  in  Leschen 
Rope  Co.  V.  Broderick,  supra,  201  U.  S.  at  page  171,  26  Sup.  Ct.  at 
page426,  50L.Ed.  710: 

"Whether  mere  color  can  constitute  a  valid  trade-mark  may  admit  of  doubt 
Doubtless  It  may,  if  it  be  impressed  in  a  particular  design,  as  a  circle,  square, 
triangle,  a  cross,  or  a  star.  But  the  authorities  do  not  go  farther  than  this.'* 
(Italics  ours.) 

And  as  said  by  the  present  Mr.  Justice  Lurton,  speaking  for  this 
court  in  Newcomer  &  Lewis  v.  Scriven  Co.,  supra,  168  Fed.  at  page 
623,  94  C.  C.  A.  at  page  79: 

"Color,  except  in  connection  with  some  definite,  arbitrary  design,  such  as 
when  impressed  upon  a  circle,  star,  cross,  or  other  figure,  or  employed  in  defi- 
nite association  with  some  characteristics  which  serve  to  distinguish  the  ar- 
ticle as  made  or  sold  by  a  particular  person,  is  not  the  subject  of  monopoly 
as  a  trade-mark." 

The  owner  of  a  valid  trade-mark,  otherwise  distinctive,  may,  how- 
ever, be  protected  against  appropriation  by  a  rival  dealer  through 
mere  change  in  color.  Leschen  Rope  Co.  v.  Broderick,  supra,  201  U. 
S.  at  page  172,  26  Sup.  Ct.  425,  50  L.  Ed.  710;  A.  Leschen,  etc.,  Co. 
V.  Broderick,  36  App.  D.  C.  451,  455. 

The  pivotal  question  is  whether  the  colored  spots,  as  made  and  as 
appearing  upon  the  surface  of  the  cord,  constitute  a  distinctive  symbol 
or  design  appropriable  as  a  trade-mark.  It  appears  that  it  is  common 
for  manufacturers  of  various  kinds  of  twisted  and  braided  cords,  in- 
cluding hat  cords,  bell  cords,  fish  lines,  wrapping  twine,  and  coverings 
of  electric  wires,  to  use  colored  strands,  usually  for  ornament  merely ; 
in  some  cases  (especially  wire  coverings)  as  a  mark  of  origin.  Com- 
plainant claims  to  be  the  only  manufacturer  of  braided  sash  cord 
which  has  adopted  a  colored  strand  for  the  mere  purpose  of  showing 
origin  of  manufacture.  Of  course,  the  mere  fact  that  the  mark  adds 
to  the  appearance  of  the  article  does  not  detract  from  the  validity  of 
the  mark.  Capewell  Horse  Nail  Co.  v.  Mooney,  supra.  The  precise 
question  presented  has  been  the  subject  of  few  decisions  squarely  in 
point.  In  Dodge  Mfg.  Co.  v.  Sewell  &  Day  Cordage  Co.  (C.  C.)  142 
Fed.  288,  it  was  held  by  Judge  Lowell  that  a  rope  manufacturer,  who 
adopted  a  blue  thread  twisted  into  one  of  the  strands  of  its  rope  as 
a  trade-mark,  was  not  entitled  to  restrain  another  manufacturer  from 
using  a  thread  of  a  different  color.  The  question  of  the  validity  of 
complainant's  mark,  as  confined  to  the  particular  color  used,  was  ex- 
pressly passed  without  decision.  In  A.  Leschen  &  Sons  Rope  Co.  v. 
Macomber  &  Whyte  Rope  Co.  (C.  C.)  142  Fed.  289,  a  trade-mark  con- 
sisting of  "a  red  or  other  distinctively  colored  streak  applied  to  or  wov- 
en in  a  wire  rope"  was  held  by  Judge  Kohlsaat  invalid,  not  only  be- 
cause there  could  be  no  valid  trade-mark  in  color  alone,  but  for  the 
further  reason  that  it  contained  no  distinctive  design,  but  attempted 
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to  monopolize  the  right  to  use  any  streak  of  any  color,  however  pro- 
duced in  or  applied  to  a  wire  rope.  In  A.  Leschen  &  Sons  Rope  Co. 
V.  Broderick  &  Bascom  Rope  Co.,  134  Fed.  571,  572,  67  C.  C.  A.  418, 
it  was  held  by  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit, 
speaking  through  Judge  Amidon,  that  "a  mark  which  consists  simply 
in  a  colored  strand  in  a  wire  rope,  but  is  not  restricted  to  any  partic- 
ular color,"  cannot  be  sustained  as  a  valid  trade-mark.  It  was  said 
that  in  such  case  "it  is  the  color  which  constitutes  the  mark,  and  not 
its  configuration,  and  a  right  to  vary  the  color  indefinitely  would  de- 
stroy that  distinctive  character  which  must  inhere  in  a  valid  trade- 
mark." The  Supreme  Court,  in  affirming  the  case  upon  the  ground 
that  a  trade-mark  for  wire  rope  of  a  red  or  other  distinctively  colored 
streak  applied  to  or  woven  in  the  rope  is  too  broad  and  too  indefinite, 
found  it  unnecessary  to  decide  the  broad  propositions  asserted  by  the 
Circuit  Court  of  Appeals  to  which  we  have  referred.  201  U.  S.  at 
page  172,  26  Sup.  Ct.  425,  50  L.  Ed.  710.  In  A.  Leschen  &  Sons  Rope 
Co.  V.  Broderick,  supra — which  was  an  appeal  from  a  dismissal 
by  the  Patent  Office  of  opposition  to  an  application  for  registration 
of  trade-mark — ^the  Court  of  Appeals  of  the  District  of  Columbia  (36 
App.  D.  C.  page  456)  expressly  left  undecided  the  question  whether 
a  mark  consisting  of  a  stripe  of  uniform  width  spirally  disposed 
around  the  surface  of  wire  rope  may  constitute  a  valid  trade-mark. 

In  considering  whether  complainant's  "spots"  are  distinctive  in  form 
and  arrangement,  and  such  as  may  be  adopted  as  a  mark  of  origin,  or 
whether  in  ultimate  analysis  it  is  color  rather  than  distinctive  configu- 
ration that  constitutes  the  mark,  the  fact  that  in  the  normal  mechanical 
braiding  of  the  cord  with  a  colored  strand  "spots"  are  bound  to  appear 
"spirally,"  in  whatever  form  the  exposed  portion  of  the  strand  takes, 
seems  pertinent,  as  does  the  fact  that  the  spots  do  not  naturally  indi- 
cate origin  of  manufacture,  either  as  being  arbitrary  marks  or  other- 
wise ;  but  prima  facie  suggest  only  ornamental  dressing.  While  there 
is  a  difference  in  form  between  the  spot  created  by  the  braiding  of  a 
colored  strand  in  a  sash  cord  and  the  form  taken  by  a  section  of  the 
colored  strand  or  thread  appearing  from  time  to  time  on  the  surface 
of  a  twisted  rope,  the  difference  appears  to  us  to  be  not  in  principle 
but  in  degree.  How,  apart  from  its  color,  can  the  exposed,  though 
broken,  surface  of  a  braided  strand  be  said  to  be  a  distinctive  design, 
when  the  product  of  all  manufacturers  normally  presents  precisely  the 
same  feature  and  the  same  design;  for  (to  apply  the  expressions  of 
Mr.  Justice  Lurton  in  Newcomer  &  Lewis  v.  Scriven  Co.,  which  we 
have  quoted  above)  the  color  thus  is  not  impressed  upon  an  "arbitrary 
design,"  nor  is  it  employed  in  association  with  "characteristics  which 
serve  to  distinguish  the  article  as  made  and  sold  by"  complainant.  In 
the  absence  of  controlling  authority  to  the  contrary,  we  are  constrain- 
ed to  agree  with  the  views  expressed  by  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit.  This,  we  think,  results  in  a  denial  of  the  validity 
of  complainant's  trade-mark.  It  is  true  that  in  the  rope  cases  stress 
was  laid  upon  the  fact  that  the  use  of  a  colored  strand  is  the  only  prac- 
ticable way  of  marking  rope,  while  it  appears  here  that  one  manufac- 
turer of  sash  cord  stamps  his  name  upon  every  foot  of  his  product. 
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But  this  distinction  does  not  impress  us  as  controlling,  for  the  parties 
seem  to  agree  that  a  mark  upon  sash  cord,  to  be  effective,  should  be 
substantially  permanent  in  character;  and  there  may  be  danger  that 
a  mark  applied  upon  the  surface  of  the  cord  would  be  subject  to  a 
wearing  off  by  use,  and  thus  fail  in  one  of  the  suggested  purposes  of 
a  permanent  mark,  viz.,  to  enable  the  user,  when  replacing  the  cord 
after  years  of  use,  to  identify  it  by  reference  to  its  inherent  marks; 
and,  on  the  other  hand,  the  use  of  a  colored  strand  in  a  wire  rope, 
being  unusual,  would  be  more  distinctive,  and  so  more  naturally  sug- 
gestive of  origin,  than  a  colored  spot  in  a  braided  cord  of  a  general 
type  not  infrequently  so  ornamented.  The  fact  that  the  spot  would  be 
covered  when  the  cord  is  in  use  cuts  little  figure.  Complainant's  al- 
leged mark,  if  infringed  by  that  of  defendant,  occupies  the  field  as 
against  all  colored  marks  effected  by  the  use  not  only  of  one  braided 
strand,  but  even  of  two  in  a  twelve  strand  cord,  and  whether  so  ar- 
ranged as  that  the  segments  appear  upon  the  surface  two  together  or 
twice  as  close  to  each  other.  We  think  this  result  would  give  com- 
plainant an  unwarranted  monopoly,  and  that  the  District  Court  rightly 
dismissed  the  bill  in  the  trade-mark  case. 

[2,  3]  2.  Unfair  competition.  The  existence  of  a  valid  trade-mark 
is  not  essential  to  a  right  of  action  for  unfair  competition  (Elgin  Watch 
Co.  V.  Illinois  Watch  Co.,  179  U.  S.  665,  674,  21  Sup.  Ct.  270,  45  L. 
Ed.  365;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.  [C.  C.  A. 
8th  Cir.]  165  Fed.  413,  415,  91  C.  C.  A.  363),  in  which  action  the 
essence  of  the  wrong  consists  in  the  palming  off  of  the  merchandise 
of  one  person  for  that  of  another  (Elgin  Watch  Co.  v.  Illinois  Watch 
Co.,  supra;  Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.,  220  U.  S. 
446,  461,  31  Sup.  Ct.  456,  55  L.  Ed.  536;  Rathbone,  Sard  &  Co.  v. 
Champion  Steel  Range  Co.  [C.  C.  A.  6th  Cir.]  189  Fed.  26,  33,  110 
C.  C.  A.  596,  37  L.  R.  A.  [N.  S.]  258).  Unless  such  palming  off  is 
shown,  the  action  fails.  Coats  v.  Merrick  Thread  Co.,  149  U.  S.  562, 
573,  13  Sup.  Ct.  966,  37  L.  Ed.  847;  Howe  Scale  Co.  v.  Wyckoff,  198 
U.  S.  118,  140,  25  Sup.  Ct.  609,  49  L.  Ed.  972.  And  so  unfair  com- 
petition cannot  be  predicated  alone  on  the  use  of  another's  mark  which 
is  invalid  as  a  trade-mark  because  not  appropriable  as  such;  that  is 
to  say,  when  not  used  in  such  way  as  to  amount  to  a  fraud  upon  the 
public.  Paint  Co.  v.  Asphalt  Co.,  supra.  An  important  respect  in 
which  the  action  for  infringement  of  trade-mark  differs  from  that  for 
unfair  competition  is  that  in  the  former  the  wrongful  intent  is  pre- 
sumed from  the  fact  of  infringement,  while  in  the  latter  recovery  can 
be  had  only  on  proof  of  wrongful  intent  in  fact,  ahhough  an  inference 
of  such  intent  may  be  justified  "from  the  inevitable  consequences  of 
the  act  complained  of."  Elgin  Watch  Co.  Case,  supra,  179  U.  S.  at 
page  674,  21  Sup.  Ct.  at  page  270,  45  L.  Ed.  365. 

[4]  The  diverse  citizenship  of  the  parties,  in  connection  with  the 
amount  involved,  gave  the  District  Court  jurisdiction  over  the  suit  for 
unfair  competition,  as  well  as  the  action  for  infringement  of  the  claim- 
ed common-law  trade-mark.  Paint  Co.  v.  Asphalt  Co.,  supra,  220 
U.  S.  at  page  456,  31  Sup.  Ct.  456,  55  L.  Ed.  536.  There  is  no  incon- 
sistency between  the  two  actions.     Both  pertain  to  the  same  broad 
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subject  of  unfair  competition.  Merriam  v.  Saalfield  (C.  C.  A.  6th 
Cir.)  198  Fed.  369,  372,  117  C.  C.  A.  245.  Nor  is  there  any  objec- 
tion, on  either  principle  or  authority,  to  the  joining  of  the  two  causes 
of  action  in  one  suit;  on  the  contrary,  such  joinder  is  usually  to  be 
preferred  as  preventing  an  unnecessary  suit.  G.  Heileman  Brewing 
Co.  V.  Independent  Brewing  Co.  (C.  C.  A.  9th  Cir.)  191  Fed.  489,  492, 
112  C.  C.  A.  133.  Several  cases  in  the  Supreme  Court  and  in  this 
court  illustrating  the  practice  of  such  joinder  are  cited  in  the  margin.^ 
It  follows  that  complainant's  insistence  upon  prosecuting  its  trade- 
mark suit  and  the  latter's  pendency  on  appeal  in  this  court  were  not 
grounds  for  denying  a  temporary  injunction  in  the  suit  for  unfair  com- 
petition. 

There  remains  the  question  whether  the  District  Court  properly 
exercised  its  discretion  in  denying  injunction  upon  the  meritorious 
ground  that  a  case  of  unfair  competition  was  not  made  out.  There 
was  testimony  that  the  form  and  arrangement  of  complainant's  "spots" 
had  by  long  use  become  associated  in  the  public  mind  as  representing 
complainant's  manufacture,  and  that  defendant's  mark  so  far  resem- 
bled complainant's  as  that  the  former's  cord  could  easily  be  mistaken 
for  that  of  the  latter  and  sold  as  such,  especially  if  the  label  had  been 
removed  and  the  goods  were  not  shown  side  by  side.  And  the  dis- 
trict judge  in  his  opinion  (193  Fed.  p.  275)  denying  a  temporary  in- 
junction in  the  trade-mark  case,  spoke  of  defendant's  cord  as  a  "spot- 
ted cord,  which,  in  a  general  way,  by  an  ordinary  person,  might  be 
taken  to  be  complainant's  fabric,  if  it  were  not  closely  examined." 
The  record  amply  supports  this  conclusion. 

There  was  also  testimony  tending  to  show  that  the  labels  were  not 
always  on  the  "hanks"  even  when  sold  by  the  piece,  being  liable  to  de- 
struction by  wear,  and,  of  course,  subject  to  purposeful  removal;  and 
that  sales  of  less  than  full  pieces  were  sometimes  made  to  persons 
other  than  dealers  and  architects ;  also,  that  purchases  had  been  made 
(apparently  in  preparation  for  suit)  tending  to  show  that  some  dealers 
were  selling  defendant's  cord  as  "spot  cord,"  which  is  complainant's 
trade-name;  also,  that  an  architect,  as  well  as  a  contractor,  had  been 
misled  by  its  appearance  into  passing  defendant's  cord  for  "spot  cord," 
which  had  been  specified ;  also,  testimony  from  which  an  intent  to  get 
the  benefit  of  the  reputation  of  complainant's  cord  might  be  inferred 
from  correspondence  and  advertising.  This  testimony  tended  prima 
facie  to  make  a  case  of  unfair  competition.  Defendant  replied  by 
counterproofs  and  explanations  tending,  among  other  things,  to  show 
nonliability  to  confusion  on  the  part  of  the  ordinary  purchaser  be- 
tween the  two  marks,  and  asserting  an  absence  of  intent  to  mislead 
or  confuse,  and  an  attempt  to  adopt  a  mark  which  should  not  conflict 
with  that  of  any  other  manufacturer. 

The  district  judge  seems  to  have  based  his  conclusion  that  the  charge 
of  unfair  competition  in  fact  was  not  established  largely  on  the  diff er- 

1  Coats  V.  Merrick  Thread  Co.,  supra;  Paint  Co.  v.  Asphalt  Co.,  supra; 
Newcomer  &  Lewis  v.  Scriven  Co.,  supra ;  Dietz  v.  Horton  Mfg.  Co.,  170  Fed. 
865,  96  C.  C.  A.  41 ;  Edward  Hilker  Mop  Co.  v.  U.  S.  Mop  Co.,  191  Fed.  613, 
112  C.  C.  A«  176 ;  Gaines  v.  Turner-Looker  Co.,  204  Fed.  553,  123  C.  C.  A.  79. 
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ence  between  labels,  including  the  supposed  nonlikelihood  that  their 
use  would  permit  any  but  a  grossly  careless  person  to  be  deceived,  and 
a  finding  of  good  faith  on  defendant's  part  with  respect  to  the  use  and 
intended  preservation  of  the  labels,  at  the  same  time  expressing  the 
view  that  defendant  was  "under  no  obligation  to  complainant  to  put  on 
labels  of  any  sort."  Defendant's  wrappers  do  clearly  distinguish  its 
product  from  complainant's ;  and  if  the  cord  were  sold  only  in  wrap- 
pers, and  to  observing  dealers  or  customers,  there  could  be  little  dan- 
ger of  misleading,  in  the  absence  of  actual  fraud  on  the  part  of  deal- 
ers; for  which  fraud,  unless  participated  in  or  encouraged  by  de- 
fendant, it  would  not  be  responsible,  provided  it  had  done  its  legal 
duty  in  distinguishing  its  own  product  from  that  of  complainant. 
Rathbone,  Sard  &  Co.  v.  Champion  Steel  Range  Co.,  supra,  189  Fed. 
at  page  33,  110  C.  C.  A.  596,  37  L.  R.  A.  (N.  S.)  258. 

[5]  However,  the  protection  against  unfair  competition  is  not  lim- 
ited to  such  imitation  or  conduct  as  would  deceive  a  cautious  and  dis- 
criminating purchaser,  but  includes  such  as  would  be  likely  to  mislead 
the  ordinary  or  usual  buyer ;  and  the  liability  of  the  ultimate  consumer 
to  be  misled  must  be  reckoned  with.  Edward  Hilker  Mop  Co.  v.  U. 
S.  Mop  Co.,  supra;  Coco-Cola  Co.  v.  Gay-Ola  Co.  (C.  C.  A.  6th  Cir.) 
200  Fed.  720,  723,  119  C.  C.  A.  164;  Gaines  v.  Turner-Looker  Co., 
supra,  204  Fed.  at  page  556,  123  C.  C.  A.  79.  And  if  the  marking  of 
defendant's  cord  was  such  that  it  was  likely,  by  the  ordinary  purchas- 
er, to  be  taken  for  complainant's  cord,  if  not  closely  examined,  the  fail- 
ure to  use  distinguishing  labels  would  normally  be  evidence  of  an  in- 
tent to  mislead.  In  such  case  a  burden  would  rest  upon  defendant  to 
see  to  it  that  purchasers  are  not  likely  to  be  deceived  by  confusion  be- 
tween the  two  marks ;  and,  if  defendant's  product  cannot  be  so  dressed 
or  put  out  as  substantially  to  assure  such  result,  defendant  should  not 
be  allowed  to  use  the  mark  in  question.  Coca-Cola  Co.  v.  Gay-Ola  Co., 
supra,  200  Fed.  at  pages  274,  275,  119  C.  C.  A.  164. 

[8]  It  is  clear  that  upon  the  record  presented  the  granting  of  prelim- 
inary injunction  would  have  been  well  within  the  court's  discretion. 
The  important  question  is  whether  its  denial  was  clearly  an  improvi- 
dent exercise  of  discretion ;  for  the  general  rule  governing  the  review 
of  orders  either  granting  or  denying  preliminary  injunction  (as  held 
by  numerous  cases  in  this  court,  some  of  which  are  cited  in  the  mar- 
gin ^)  is  that  the  order  should  not  be  disturbed  unless  it  clearly  appears 
that  the  court  below  has  exercised  its  discretion  upon  a  wholly  er- 
roneous conception  of  pertinent  facts  or  law.  We  think  the  court  did 
intend  to  decide  that  defendant  was  not  shown  in  fact  to  have  intend- 
ed, and  that  its  conduct  in  so  manufacturing  and  putting  out  its  cord 
did  not  in  fact  ^end,  to  pass  off  its  product  as  that  of  complainant ; 
and,  if  so,  the  mere  fact  that  other  and  untenable  grounds  of  denial 
were  stated  would  not  justify  reversal.    But  the  conclusion  stated  was 

t  Duplex  Printiiig  Press  Co.  v.  Campbell  Printiiig  Press  &  M.  Co.,  69  Fed. 
250,  252,  16  C.  C.  A.  220;  ShelbyviUe  v.  Glover,  184  Fed.  234,  238,  106  C.  O. 
A.  376;  Grand  Rapids  v.  Warren  Bros.  Co.,  196  Fed.  892,  894,  896,  116  C.  C. 
A.  454 ;  Acme  Acetylene  Co.  v.  Commercial  Acetylene  Co.,  192  Fed.  321,  323, 
112  C.  C.  A.  573 ;  Louisyille  &  N.  Ry.  Co.  v.  Western  Union  Telegraph  Co., 
207  Fed.  1,  4. 124  C.  C.  A.  573. 
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reached  while  the  court  was  apparently  laboring  under  the  misappre- 
hension of  law  that  there  could  be  no  unfairness  in  defendant's  use  of 
the  colored  spots  because  of  its  supposed  unqualified  right  to  such  use 
(for  the  reason  that  they  were  not  subject  to  complainant's  exclusive 
appropriation),  and  that  defendant  was  under  no  obligation  to  use 
labels  of  any  kind ;  and  this  misapprehension  would,  we  think,  natural- 
ly affect  the  ultimate  conclusion  of  fact  reached.  We  therefore  think 
we  are  called  upon  to  exercise  our  own  judicial  discretion  with  respect 
to  the  issuing  of  injunction. 

Taking  into  account  the  evidence  presented  and  its  tendency,  we  are 
constrained  to  the  view  that  injunction  should  issue  restraining  de- 
fendant generally  (pending  final  hearing  upon  the  merits)  from  mak- 
ing, marketing,  or  advertising  sash  cord  in  any  way  tending  to  mislead 
the  public  into  believing  that  the  cord  made  or  sold  by  it  is  complain- 
ant's product.  Inasmuch,  however,  as  the  greater  part  of  defendant's 
stock  now  on  hand  has  presumably  been  manufactured  since  the  denial 
of  injunction  below,  and  so,  in  a  sense,  under  the  implied  approval 
of  the  District  Court,  and  having  in  mind  that  on  this  application  for 
temporary  injunction  we  balance  considerations  of  convenience  and  in- 
convenience, rather  than  finally  determine  the  rights  of  the  parties, 
we  think  defendant  should  be  permitted  to  sell,  as  now  marked  and 
labeled,  its  stock  on  hand  at  the  date  of  filing  this  opinion,  on  giving 
satisfactory  bond  to  account  for  such  profits  and  damages  resulting 
from  the  sale  of  that  stock  as  complainant  may  ultimately  be  found 
entitled  to.  Otherwise,  and  as  to  stock  not  on  hand  when  this  opin- 
ion is  filed,  the  manufacture  and  sale  of  defendant's  cord,  as  now 
marked,  should  be  specifically  enjoined,  unless  it  shall  be  so  put  out  as 
effectively  and  permanently  to  distinguish  it  from  complainant's  prod- 
uct. There  now  occurs  to  us  no  practicable  way  in  which,  with  its 
present  markings,  it  can  be  so  dressed  or  put  out  as  to  secure  the  re- 
sult stated.  We  do  not,  however,  defihitely  decide  that  there  is  no 
practicable  way  of  so  securing  such  result.  It  may  be  considered  by 
the  District  Court,  as  may  also  the  question  whether  injunction  bond 
should  be  required  of  complainant ;  and,  if  so,  the  amount  thereof,  to- 
gether with  any  and  all  other  questions  of  detail  which  may  arise  up- 
on settlement  of  the  order  of  injunction  below.  Of  course,  we  have 
not  attempted  to  determine  what  modification,  open  to  defendant,  of 
the  form  of  its  present  mark  upon  the  cord,  would  sufficiently  distin- 
guish the  latter  from  complainant's  product. 

The  order  of  denial  in  No.  2359  is  reversed,  with  costs,  and  the  case 
remanded  to  the  District  Court  with  directions  to  issue  temporary  in- 
junction in  accordance  with  the  views  expressed  in  this  opinion.  The 
final  decree  in  No.  2358  is  afiirmed,  with  costs. 
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(211  Fed.  612) 
H.  B.  WTNTERTON  GUM  CO.  V.  AUTOSALES  GUM  &  CHOCOLATE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  4,  1914.) 

No.  2535. 

L  Trade-Marks  and  Trade-Names  (§  70*)— Unlawful  Competition— Com- 
peting Goods — Distinctive  Dress. 

Complainant  and  its  predecessors  manufactured  and  sold  gum  cut  in 
disks  called  "Violet  Chips"  and  "Mint  Cliips,"  put  up  in  enameled  round 
tin  boxes,  the  violet  in  violet  colored  boxes  and  the  mint  in  green.  The 
lettering  on  both  was  in  white  with  the  words  "Colgan's  Violet  Chips — 
The  Gum  That's  Round."  This  gum  was  largely  sold  in  the  south  and 
southwest  and  was  put  up  in  pasteboard  cartons  colored  to  correspond 
with  the  boxes  and  prominently  marked  on  the  cover  which  was  provided 
to  be  left  open,  with  the  same  lettering.  In  1912  defendant  began  put- 
ting out  a  round  gum  called  "Winterton's  Satsuma  Chips,"  adopting  a 
box  of  the  precise  shape,  size,  and  form  of  that  used  by  complainant, 
using  a  light  blue  and  red  color,  respectively,  and  the  words  "Winter- 
ton's  Satsuma  Chips— A  Dainty  Box  for  the  Purse,"  in  white  in  the 
same  positions  on  the  box  as  complainant's  legend.  Defendant's  gum 
was  sold  in  competition  with  complainant's  at  a  less  price  to  the  retailer, 
and  after  objection,  and  shortly  before  suit  brought,  defendant  changed 
the  name  of  its  gum  from  **Chips"  to  "Wafers"  and  adopted  different  col- 
ors for  the  boxes  and  cartons,  which  were  otherwise  practically  the  same. 
Eeld,  that  defendant  was  guilty  of  unlawful  competition  in  the  dress  of  its 
gum  considering  the  prior  trade,  and  complainant  was  entitled  to  an  in- 
junction restraining  defendant  from  using  boxes  or  containers  which 
might  be  of  sufficient  similarity  to  mislead  the  ordinary  purchaser  and 
also  from  using  the  words  "Satsuma  Wafers." 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  81 ;   Dec.  Dig.  |  70.*] 

2.  Trade-Marks  and  Trade-Names  (§  70*) — ^Unlawful  Competition — Dis- 

tinctive Dress. 

A  manufacturer  of  goods  may  obtain  a  monopoly  in  the  right  to  use  a 
distinctive  dress  for  boxes  and  cartons  containing  the  goods  which  have 
become  known  to  the  public  by  advertising  as  characterizing  the  manu- 
facturer's product,  which  monopoly  will  be  protected  against  unlawful 
competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  81 ;   Dec.  Dig.  f  70.* 

Imitation  or  simulation  of  trade-mark  or  trade-name  as  unfair  com- 
petition, see  note  to  John  H.  Rice  &  Co.  v.  Redlich  Mfg.  Co.,  122  C.  C.  A. 
447.] 

3.  Trade-Marks  and  Trade-Names  (§  70*) — Distinctive  Words — ^Usb. 

While  the  word  "Chips"  as  applied  to  disks  of  chewing  gum  is  a  de- 
scriptive word  which  may  not  be  exclusively  appropriated  by  a  manu- 
facturer, yet,  having  been  appropriated,  a  competitor  may  not  use  the 
word  as  describing  its  goods  in  connection  with  other  words,  and  such 
a  form  of  dress  as  will  mislead  the  public  to  believe  that  its  chips  are 
complainant's  product. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §81;  Dec.  Dig.  §70.*] 

4.  Trade-Marks  and  Trade-Names  (§  70*) — Unlawful  Competition — Dress 

OP  Goods — Color. 

Color  may  be  one  of  the  elements  making  up  a  dress  of  goods  entitled 
to  protection  against  unlawful  competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Namea  Cent 
Dig.  §  81 ;   Dec.  Dig.  J  70.*] 

•For  other  cases  see  same  topic  &  §  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


H.  B.  WINTERTON  GUM  CO.  V.  AUTOSALES  GUM  A   O.  CO.        213 

5.  Tbade-Mabkb  and  Tkade-Nami»  (§  TO*)— Unlawful  Competition— Right 

TO  Relieve — Ultimate  Purchaseb. 

In  order  to  obtain  relief  against  unlawful  competition,  it  i»  not  neces- 
sary that  the  imitation  be  such  as  to  mislead  the  careful  and  discrim- 
inating purchaser,  but  it  is  enough  if  it  is  calculated  to  mislead  the  or- 
dinary and  casual  buyer. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §81;   Dec.  Dig.  |70.*] 

6.  Trade-Mabkb  and  Tbade-Names  (§  89*) — Unlawful  Competition— Fraud. 

While  a  manufacturer  is  not  responsible  for  the  fraud  of  a  retailer  of 
his  goods,  the  manufacturer  is  guilty  of  unlawful  competition  if  he  so 
dresses  his  goods  as  to  represent  the  goods  of  another  and  assists  the 
retailer  in  palming  off  his  goods  as  those  of  the  competitor. 

lEd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  8  99;  Dec  Dig.  |  89.*] 

7.  Appeal  and  Ebbob  (S|  728,  760*) — Assignments  of  Ebbob — Review. 

Where  assignments  of  error  as  to  the  admission  of  evidence  did  not 
quote  the  substance  of  the  evidence  as  required  by  Court  of  Appeals  Rule 
No.  11  (202  Fed-  viii,  118  C.  C.  A.  x),  and  appellant*s  brief  does  not  refer 
to  the  pages  of  the  record  where  the  action  complained  of  was  to  be  found 
as  required  by  rule  No.  20,  subd.  2  (202  Fed.  xiv,  118  C.  C.  A.  xvi),  and 
contained  no  argument  in  support  thereof,  the  assignments  would  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §|  3010- 
8012,  3095;  Dec  Dig.  ||  728,  760.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee ;  John  E.  McCaU,  Judge. 

Suit  by  the  Autosales  Gum  &  Chocolate  Company  against  the  H.  E. 
Winterton  Gum  Company.  Decree  for  complainant,  and  defendant 
appeals.    Affirmed. 

Elias  Gates,  of  Memphis,  Tenn.  (Lehman,  Gates  &  Martin,  of  Mem- 
phis, Tenn.,  of  counsel),  for  appellant. 

A.  A.  Thomas,  of  New  York  City,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  DAY, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  This  is  an  appeal  from  an  interlocu- 
tory decree  awarding  injunction  and  accounting  in  a  suit  for  unfair 
competition. 

[i]  The  important  facts  are  these:  In  1897  the  Colgan  Gum  Com- 
pany began  manufacturing  paper-wrapped  chewing  gum.  In  1908  it 
began  making  a  brand  of  gum  in  the  form  of  thin  disks  or  chips ;  its 
first  variety  being  violet-flavored  and  called  "Violet  Chips,"  its  second 
variety  (put  out  in  1909)  being  mint-flavored  and  called  *'Mint  Chips." 
The  company  adopted  in  1908  a  distinctive  package  in  the  form  of  a 
round,  enameled,  and  lithographed  tin  box,  about  **/ie  inches  deep 
and  with  a  cover  about  IV^  inches  in  diameter,  containing  10  disks,  and 
retailing  at  5  cents.  The  Violet  Chips  were  contained  in  violet-colored 
boxes  and  the  Mint  Chips  in  boxes  colored  green.  The  lettering  upon 
both  boxes  was  white.  Upon  the  covers  of  the  boxes  containing  Vio- 
let Chips  were  the  words  "Colgan's  Violet  Chips— The  Gum  That's 
Round" ;   the  latter  four  words  being  in  the  form  of  a  circle  on  the 

*For  oUier  cmam  see  tame  topic  ft  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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margin  of  the  lower  half  of  the  cover-top.  The  Mint  Chip  boxes  had 
the  same  legend,  using,  however,  the  word  "Mint"  instead  of  "Vio- 
let." There  was  other  printing  upon  the  bottom  of  the  boxes  and  on 
the  rim  of  the  cover.  The  Colgan  Company  was  not  the  first  to  manu- 
facture gum  in  the  form  of  disks,  but  it  was  the  first  to  put  out  "round 
gum"  in  round  tin  boxes,  and  at  the  time  its  manufacture  began  it  was 
the  only  manufacturer  of  round  gum.  The  Faultless  Chemical  Com- 
pany had  for  a  few  years  put  out  what  it  called  "Chips,"  its  package 
being  a  rectangular  pasteboard  box;  at  least  one  form  of  its  adver- 
tisement carrying  the  legend,  "The  gum  that's  round."  The  Faultless 
Company  ceased  manufacturing  gum  as  early  as  1900,  and  its  round- 
gum  cutting  machines  were  in  1907  sold  to  the  Colgan  Company,  in 
preparation  for  its  manufacture  of  roimd  gum.  One  Primley  manu- 
factured a  round  gum  from  about  1893  to  1896,  when  he  ceased.  His 
disk  was  of  considerably  larger  diameter  than  Colgan's,  and  was  pack- 
ed in  gold-colored  pasteboard  boxes  and  called  "Primley's  Goldbox 
Gum."  The  Faultless  Company  and  Primley  seem  to  have  been  the 
only  ones  manufacturing  round  gum  previous  to  Colgan's  taking  up 
that  form.  The  Colgan  Company  sold  out  its  business  to  complainant 
(appellee)  May  15,  1911,  and  the  latter  has  continuously  sold  (among 
other  gums)  the  Violet  and  Mint  Chips  of  the  same  diameter  and  form, 
in  precisely  the  same  kind  of  a  package,  and  lettered  in  precisely  the 
same  way,  except  as  respects  certain  details  on  the  bottom  of  the  box 
not  material  here — latterly  putting  7  disks  in  a  box. 

From  1908  until  approximately  June,  1911,  the  Colgan  Gum  Com- 
pany expended  in  advertising  Colgan's  "Chips"  about  $250,000,  by 
means  of  magazine  and  newspaper  advertisements,  billboards,  window 
displays,  hangers,  counter  display  stands,  sample  distribution,  and 
otherwise;  and  complainant,  from  May  15,  1911,  to  March  31,  1913, 
expended  in  advertising  the  same  product,  in  ways  similar  to  those 
employed  by  the  Colgan  Company,  more  than  $180,000.  The  adver- 
tising matter  of  both  complainant  and  Colgan  generally  contained 
prominent  pictorial  representations  of  the  boxes  or  containers,  or  both. 
From  the  time  they  were  put  on  the  market  tmtil  January  1913  the 
sales  of  Colgan's  Violet  and  Mint  Chips  have  amounted  to  about  $1,- 
750,000.  The  counter  display  stands  put  out  by  the  Colgan  Company 
and  complainant  were  of  enameled  metal,  consisting  of  five  upright 
compartments,  each  adapted  to  hold  four  boxes  of  chips;  the  stand 
containing,  among  other  lettering,  the  words  "Colgan's  Chips"  promi- 
nently displayed,  together  with  the  words  "The  Gum  That's  Round," 
printed  in  color  on  a  white  circular  surface,  the  character  "5c"  being 
in  the  center  of  the  circle.  Colgan's  Chips  were  delivered  to  the  re- 
tailer in  distinctive  pasteboard  cartons,  each  holding  20  boxes,  the  car- 
tons being  colored  to  correspond  with  the  boxes  they  contained,  and 
being  prominently  marked  on  the  cover  (which  was  provided  to  be  left 
open)  "Colgan's  Mint  Chips",  (or  Violet  Chips,  as  the  case  might  be) 
"The  Gum  That's  Round";  the  lettering  throughout  on  the  cartons 
being  white  and  having  conspicuously  displayed  on  each  side  and  each 
end  of  the  carton  the  words  "The  Gum  That's  Round,"  contained 
within  a  circle,  in  connection  with  the  words  "Mint  Chips"  or  "Violet 
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Chips,"  the  circle  oo  the  ends  of  the  cartons  being  between  the  two 
words  forming  the  name  of  the  Chips.  The  principal  sales  of  Mint 
Chips  and  Violet  Chips  (both  of  Colgan  and  complainant)  were  in  the 
south  and  southwest  parts  of  the  United  States,  and  in  some  sections 
largely  to  Negroes,  Italians,  and  French.  Customers  were  in  the  hab- 
it of  calling  for  and  ordering  these  chips  by  the  names  "round  gum," 
"tin  box  gum,"  or  "tin  gum. 

About  the  middle  of  the  year  1912  defendant  began  putting  out  a 
round  gum,  which  it  called  "Winterton's  Satsuma  Chips."  It  adopt- 
ed a  box  of  the  precise  shape,  size,  and  form  of  that  used  by  Colgan 
and  complainant,  even  to  the  slight  depression  in  the  cover  of  the  box, 
which  left  more  or  less  of  a  rim  on  the  upper  surface ;  defendant's 
box  contained  from  7  to  11  chips.  Defendant  also  enameled  its  boxes, 
using  two  different  colors,  a  light  blue  and  red,  respectively ;  the  gum, 
however,  contained  in  the  different  colored  boxes  being  apparently  the 
same,  including  flavor.  Defendant  also  lettered  its  boxes  in  white, 
the  inscription  upon  the  top  of  the  box  being  "Winterton's  Satsuma 
(Trade-Mark)  Chips.  A  dainty  box  for  the  purse" ;  the  word  "Chips" 
being  printed  in  a  distinctive  style  similar  to  that  word  as  printed  up- 
on complainant's  Violet  Chip  boxes,  and  the  words  "A  dainty  box 
for  the  purse"  occupying  the  same  position  as  cdmplainant's  legend 
"The  Gum  That's  Round."  Defendant  likewise  packed  its  "Chips" 
for  the  use  of  the  retailer  in  pasteboard  cartons,  the  blank  being  ap- 
parently cut  from  the  same  pattern  as  complainant's,  even  to  the  ears 
attached  to  the  cover  for  the  purpose  of  holding  it  up  when  the  box 
is  open.  Defendant's  cartons  thus  contained  the  same  number  of 
boxes  as  did  complainant's,  and  were  likewise  colored  to  correspond 
with  the  color  of  the  enameled  tin  boxes  contained  therein,  an.d  like- 
wise had  a  circle  in  white  prominently  displayed  on  the  cover,  the 
sides,  and  ends  of  its  cartons,  in  the  same  relation  to  the  words  "Sat- 
suma Chips"  as  complainant's  circle  occupied  toward  the  words  "Vio- 
let Chips"  or  "Mint  Chips" ;  the  legend  within  defendant's  circle  be- 
ing "Satsuma — That  Regular  Make,"  so  arranged  that  the  word 
"That"  is  prominently  and  alone  in  the  exact  center  of  the  circle,  as 
is  the  word  "That's"  in  the  circle  of  complainant  and  Colgan. 

Defendant  has  spent  comparatively  little  in  advertising  its  product 
in  question,  its  total  outlay  for  all  advertising  purposes,  including  free 
gum,  being  from  $6,000  to  $8,000.  It  has  done  no  pictorial  advertis- 
ing, and  but  little  in  trade  journals  or  other  periodicals.  Its  goods 
have  been  sold  through  traveling  salesmen  in  the  territory  occupied  by 
complainant,  and  apparently  in  large  part  upon  the  strength  of  the 
popularity  of  complainant's  chips.  Since  the  advent  of  defendant's 
chips,  complainant's  sales  have  been  appreciably  affected  in  some  lo- 
calities; and  a  part  of  this  interference  seems  fairly  traceable  to  the 
competition  of  defendant,  whose  boxes  being  of  the  same  size  and 
shape,  and  at  a  distance  of  a  few  feet  presenting  the  same  general 
appearance  as  those  of  complainant  (although  actually  differing  in 
color  and  otherwise),  could  be,  and  in  some  instances  are  shown  to 
have  been,  put  in  and  sold  from  complainant's  display  standards  and 
jars,  mixed  with  boxes  of  complainant's  chips.     The  fact  that  de- 
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fendant's  chips  were  sold  to  the  retailer  at  a  lower  price  than  comr 
plainant's,  although  sold  to  the  consumer  at  the  same  price,  would 
naturally  offer  temptation  to  the  retailer  to  confuse  the  two  manu- 
factures. 

After  suit  was  threatened,  and  during  the  last  days  of  November, 
1912,  defendant  formally  discontinued  the  use  of  its  cartons  and  con- 
tainers, as  well  as  the  name  "Satsuma  Chips,"  protesting,  however, 
that  such  discontinuance  was  only  temporary;  and  about  six  weeks 
later,  and  shortly  after  this  suit  was  begun,  began  putting  out  the  same 
product  and  in  the  same  style  of  package,  except  that  the  name  was 
changed  from  "Chips"  to  "Wafers,"  the  words  "A  dainty  box  for  the 
purse,"  formerly  printed  on  the  cover,  being  omitted ;  and  the  position 
and  style  of  type  in  the  word  "Wafers"  differing  from  the  position 
and  type  of  the  word  "Chips"  in  the  former  label.  The  colors  adopted 
were  a  shade  of  tan  and  a  slightly  different  shade  of  blue.  An  amend- 
ed and  supplemental  bill  was  filed  to  meet  the  new  situation.  The  de- 
cree enjoined  defendant  specifically  from  manufacturing  and  putting 
out  chewing  gum  in  round  packages  of  the  shape,  style,  and  appearance 
of  either  defendant's  "Satsuma  Chips"  or  "Satsuma  Wafers"  boxes, 
as  well  as  in  defendant's  pasteboard  cartons;  and  generally  from 
manufacturing  and  putting  out  chewing  gum  in  colored  round  metal 
packages  or  pasteboard  boxes,  or  under  labels,  substantially  identical 
with  or  like  complainant's  boxes,  packages,  and  labels,  or  such  as  are 
calculated  to  deceive  purchasers  or  consumers.  Defendant  does  not 
assign  error  upon  the  specific  enjoining  of  the  use  of  its  "Satsuma 
Chips"  boxes  and  cartons,  but  does  complain  that  it  is  adjudged  guilty 
of  unfair  competition  and  of  the  general  features  of  the  injunction, 
as  well  as  the  specific  enjoining  of  the  use  of  "Satsuma  Wafers"  boxes 
and  packages. 

[2]  We  think  the  court  rightly  found  unfair  competition,  and  right- 
ly enjoined  the  use  of  defendant's  "Satsuma  Chips"  boxes  and  con- 
tainers, despite  defendant's  disclaimer  of  intention  to  resume  the  use 
of  that  label.  The  injunction  properly  extended  to  the  use  of  any 
boxes,  containers,  or  labels  likely  to  mislead  the  public  by  creating 
confusion  between  the  two  manufactures.  The  question  whether  com- 
plainant can  acquire,  broadly  speaking,  a  monopoly  of  the  right  to  use 
a  round,  tin,  lithographed  box  is  not  here  involved ;  the  decree  need 
not  rest  upon  the  theory  of  such  monopoly.  The  dress  of  complain- 
ant's boxes  and  cartons,  taking  all  their  features  into  account,  is,  in 
our  opinion,  distinctive ;  and  this  distinctive  dress  has  become  known 
to  the  public  as  characterizing  complainant's  product.  This  dress  -is 
therefore  entitled  to  protection  against  unfair  competition.  Paris 
Medicine  Co.  v.  W.  H.  Hill  Co.  (C.  C.  A.  6th  Cir.)  102  Fed.  148,  42 
C.  C.  A.  227;  Wm.  Wrigley,  Jr.,  &  Co.  v.  Grove  Co.  (C.  C.  A.  2d 
Cir.)  183  Fed.  99,  101,  105  C.  C.  A.  391;  Moxie  Co.  v.  Daoust  (C. 
C.  A.  1st.  Cir.)  206  Fed.  434,  124  C.  C.  A.  316;  Samson  Cordage 
Works  V.  Puritan  Cordage  Mills.  211  Fed.  603,  128  C.  C.  A.  203,  de- 
cided  by  this  court  January  6,  1914. 

[3]  It  is  true  that  the  word  "Chips"  is  a  descriptive  term,  and  (un- 
less it  has  acquired  a  secondary  meaning,  which  we  are  not  called  up- 
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on  to  decide)  could  not  be  exclusively  appropriated.  But  while  defend- 
ant had  the  right  to  use  the  word  as  describing  its  goods,  it  had  not  the 
right  to  so  use  it  in  connection  with  other  words  and  form  of  dress  as 
to  induce  the  public  to  believe  that  its  "Chips"  are  complainant's  prod- 
uct. Wm.  Wrigley,  Jr.,  &  Co.  v.  Grove  Co.,  supra,  183  Fed.  at  page 
101,  105  C.  C.  A.  391.  The  rule  in  trade-mark  cases,  that  color,  ex- 
cept in  connection  with  some  definite,  arbitrary  design,  cannot  be  the 
subject  of  exclusive  appropriation  (Leschen  Rope  Co.  v.  Broderick, 
201  U.  S.  166,  171,  26  Sup.  Ct.  425,  50  L.  Ed.  710;  Samson  Cordage 
Works  V.  Puritan  Cordage  Mills,  supra,  and  cases  there  cited),  has 
little  application  here;  where  the  pivotal  question,  so  far  as  it  affects 
that  feature,  is  the  existence  or  nonexistence  of  deceptive  similarity. 

[4]  That  color  may  be  one  of  the  elements  making  up  a  dress  en- 
titled to  protection  is  clear.  Coca-Cola  Co.  v.  Gay-Ola  Co.  (C.  C.  A. 
6th  Cir.)  200  Fed.  720,  724,  119  C.  C.  A.  164.  We  are  unable  to  re- 
sist the  conclusion  not  only  that  the  dress  of  defendant's  "Satsuma 
Chips"  boxes  and  cartons  inevitably  tends  to  confuse  defendant's 
"Chips"  with  complainant's  product,  having  in  mind  the  conditions 
under  which  the  two  products  are  sold,  but  that  the  dress  employed 
by  defendant  was  adopted  with  the  intent  thereby  to  profit  from  the 
popularity  of  complainant's  product  and  the  latter's  good  will.  It  is 
true  that  the  differences  in  coloring  and  lettering  are  such  that  the 
careful  and  discriminating  purchaser,  able  and  willing  to  read  and 
seeing  the  two  products  side  by  side,  need  not  be  misled  into  accepting 
defendant's  product  for  that  of  complainant;  but  the  record  suggests 
that  not  all  of  complainant's  customers  are  able  to  read  English  at 
least,  that  the  conspicuous  characteristic  in  the  minds  of  many  purchas- 
ers is  the  round  gum  in  the  tin  box,  and  that  a  casual  observation  of 
the  differences  in  coloring  and  lettering  of  complainant's  boxes  would 
not  suggest  to  the  ordinary  purchaser  the  distinction  between  the  two 
products. 

[5]  It  need  scarcely  be  said  that  it  is  the  ultimate  purchaser  whose 
deception  is  to  be  guarded  against;  that  the  imitation  need  not  be 
such  as  to  mislead  the  careful  and  discriminating  purchaser.  It  is 
enough  that  it  misleads  the  ordinary  and  casual  buyer.  Coca-Cola 
Co.  V.  Gay-Ola  Co.,  supra,  200  Fed.  at  page  723,  119  C.  C.  A.  164; 
Cordage  Works  v.  Cordage  Mills,  supra,  and  cases  there  cited. 

[8]  It  is  urged  that  defendant  is  not  responsible  for  the  fraud  of 
the  retailer ;  and  this  is  true  where  such  fraud  is  not  encouraged  by 
the  defendant,  and  where  the  latter  has  done  its  le^^al  duty  in  distin- 
guishing its  product  from  that  of  its  competitor.  Rathbone,  Sard  & 
Co.  V.  Champion  Steel  Range  Co.  (C.  C.  A.  6th  Cir.)  189  Fed.  26,  33,. 
110  C.  C.  A.  596,  37  L.  R.  A.  (N.  S.)  258.  But  in  our  opinion  de- 
fendant has  not  brought  itself  within  this  limitation. 

Whether  defendant's  **Satsuma  Wafers"  boxes  and  cartons  unfair- 
ly compete  presents  a  somewhat  different  question,  but  we  think  dif- 
ferent only  in  degree.  If  the  consideration  of  these  boxes  and  cartons 
could  be  dissociated  from  the  previous  use  of  and  experience  with  de- 
fendant's "Satsuma  Chips"  boxes  and  containers,  we  might  hesitate 
to  find  sufficient  misleading  similarity  to  justify  a  conclusion  of  unfair 
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competition.  But  this  dissociation  cannot  properly  be  made ;  defend- 
ant seems  to  have  gained  a  foothold  with  the  trade  through  the  use  of 
its  "Satsuma  Chips"  boxes  and  containers;  presumably  the  latter 
were  still  kept  in  stock  to  some  extent  by  some  dealers  at  the  time 
Satsuma  Wafers  were  put  out ;  and,  in  view  of  the  history  we  have 
stated,  we  are  impressed  that  the  differences  between  "Satsuma  Waf- 
ers" and  "Satsuma  Chips"  boxes  are  not  such  as  sufficiently  to  distin- 
guish the  former  from  complainant's  "Chips"  to  prevent  the  misleading 
of  the  ordinary  buyer.  In  many  cases  the  use  of  the  manufacturer's 
name  is  sufficient  to  prevent  confusion,  but  there  is  no  hard  and  fast 
rule  to  this  effect.  Gaines  v.  Turner-Looker  Co.  (C.  C.  A.  6th  Cir.) 
204  Fed.  553,  556,  123  C.  C.  A.  79.  The  question  of  deceptive  simi- 
larity is,  after  all,  one  of  fact,  to  be  determined  in  each  case  upon  its 
own  peculiar  incidents.^ 

[7]  The  record  contains  several  assignments  of  error  addressed  to 
the  overruling  of  objections  and  to  the  reading  of  portions  of  deposi- 
tions of  certain  witnesses.  These  assignments  are  not  discussed  in 
appellant's  brief,  beyond  the  statement  that  they  "are  submitted  for 
the  consideration  of  the  court  on  the  reasons  assigned  in  the  objections 
to  the  evidence  and  without  further  argument  on  our  part."  They  are 
not  discussed  in  appellee's  brief.  We  nowhere  find  any  reference  to 
the  pages  of  the  record  where  the  action  complained  of  is  to  be  found, 
as  is  required  by  subdivision  2  of  Rule  20  of  this  court  (202  Fed.  xiv, 
118  C.  C.  A.  xvi) ;  nor  is  the  substance  of  the  admitted  evidence  quot- 
ed in  the  assignments,  as  required  by  our  rule  No.  11  (202  Fed.  viii, 
118  C.  C.  A.  x).  We  should  not  be  called  upon  to  search  the  record 
for  this  purpose,  and  so  cannot  consider  the  assignments.  Chicago 
Gt.  Western  Ry.  Co.  v.  Egan  (C.  C.  A.  8th  Cir.)  159  Fed.  40,  46,  86 
C.  C.  A.  230. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 

1  Note. — Defendant's  corporate  name  was  printed  on  the  bottom  and  on  the 
cover  rim  of  its  Satsuma  Cliips  box,  on  the  side  only  (below  the  cover  rim)  of 
its  Satsuma  Wafers  box,  and  on  the  top  of  its  cartons ;  in  each  ease  in  less 
conspicuous  position  and  type  than  its  trade-name. 
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(210  Fed.  725) 

THOMAS  B.  WHITTED  &  CO.  v.  FAIRFIELD  COTTON  MILLS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  4,  1913.) 

No.  1160. 

1.  Contracts  (8  29*) — Frauds,  Statute  of  (§  159*) — Making  of  Contract — 

Question  for  Jury. 

A  memorandum,  shown  to  be  a  specification  of  machinery  for  defend- 
ant's cotton  mill,  designating  certain  items  to  be  furnished  by  plaintiff 
with  the  aggregate  price  of  the  same  marked  thereon,  with  testimony  that 
such  items  and  price  were  agreed  upon  between  the  parties,  and  that  the 
memorandum  was  then  delivered  by  defendant  to  plaintiff  as  the  basis  for 
a  formal  contract  to  be  drawn  and  signed  later,  together  with  letters  sub- 
sequently written  by  defendant  to  plaintiff,  expressly  recognizing  the  ex- 
istence of  a  contract  with  plaintiff  for  that  particular  work,  and  disclos- 
ing a  knowledge  on  the  part  of  defendant  that  plaintiff  was  proceeding  to 
carry  out  such  contract,  held  sufficient  evidence  to  require  the  submission 
to  the  jury  of  the  question  whether  a  contract  was  made,  and  whether  it 
was  sufficiently  evidenced  under  the  statute  of  frauds  although  the  formal 
writing  was  never  executed. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Ont  Dig.  |§  141-143,  1824 ; 
Dec  Dig.  I  29;*  Frauds,  Statute  of,  Cent  Dig.  |  378;   Dec.  Dig.  |  159.*] 

2.  Contracts  (|  32*)  —  Formal  Reqihsites  —  Aoreehsnt  to  be  Reduced  to 

Writing. 

Although  the  parties  to  a  verbal  agreement,  the  terms  of  which  are 
mutually  understood  and  agreed  upon,  contemplate  that  it  is  to  be  reduced 
to  writing  and  signed,  yet,  if  the  understanding  is  that  this  is  simply  to 
be  done  as  a  memorial  of  the  agreement,  it  is  binding  notwithstanding  it 
Is  never  put  to  writing,  f 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  South  Carolina,  at  Columbia;  Henry  A.  Middleton 
Smith,  Judge. 

Action  at  law  by  Thomas  B.  Whitted  &  Co.  against  the  Fairfield 
Cotton  Mills.  Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

D.  W.  Robinson,  of  Columbia,  S.  C,  for  plaintiff  in  error. 
W.  D.  Douglas,  of  Winnsboro,  S.  C.  (J.  E.  McDonald,  of  Winns- 
boro,  S.  C,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  CON- 
NOR, District  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  at  law,  instituted 
in  the  EHstrict  Court  of  the  United  States  for  the  Eastern  District  of 
South  Carolina,  by  Thomas  B.  Whitted  &  Co.,  plaintiff  in  error  (here- 
inafter designated  as  plaintiff)  against  the  Fairfield  Cotton  Mills,  de- 
fendant in  error  (hereinafter  designated  as  defendant),  to  recover  loss 
and  damages  alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  cancellation  on  October  7,  1909,  of  a  contract  alleged  to  have 
been  made  by  the  plaintiff  with  the  defendant  on  the  ^h  day  of 
May,  1909,  to  furnish  and  install  certain  portions  of  a  steam  power 
plant. 

•For  oUi«r  casM  tee  tame  topic  ft  S  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  IndexM 
t  See  note  at  end  of  caoe. 
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The  plaintiff  alleges  that  on  the  29th  day  of  May,  1909,  the  defend- 
ant entered  into  an  agreement  with  the  plaintiff  to  furnish  and  install 
a  considerable  portion  of  a  new  power  plant  for  the  defendant,  con- 
sisting of  boilers,  pumps,  feed-water  heater,  oiling  system,  and  pip- 
ing in  accordance  with  plans  and  specifications,  to  be  furnished  for 
the  price  of  $9,533 ;  that  on  the day  of  September,  1909,'*  sub- 
sequent modifications  and  additions  were  made,  increasing  the  price  to 
$13,131.  It  is  further  alleged  that,  in  pursuance  of  the  contract  award- 
ed to  it,  plaintiff  was  proceeding  to  carry  out  the  contract,  and,  with 
the  knowledge  and  approval  of  the  defendant,  had  ordered  the  manu- 
facture and  contracted  for  the  purchase  of  various  parts  of  this  equip- 
ment which  had  to  be  especially  built,  and  for  which  plaintiff  incurred 
considerable  financial  liabiHtes. 

Among  other  things  the  defendant  in  its  answer  denies  the  execu- 
tion of  the  contract,  but  admits  that  the  plaintiff,  through  his  engineer, 
made  sundry  measurements,  and  secured  all  necessary  data  and  in- 
formation upon  which  to  base  a  proposal  for  supplying  the  defendant 
with  a  steam  plant.  That  thereafter,  on  or  about  May  29,  1909,  plain- 
tiff made  a  proposal  for  furnishing  and  installing  for  the  defendant 
various  portions  of  a  power  plant. 

"That  said  proposal  made  by  the  plaintiff  was  written  in  longhand,  which 
contained  memorandum  of  additions  and  amendments  made  thereon  in  the 
office  of  Charles  T.  Main,  consulting  mill  engineer  of  the  defendant,  and,  to- 
gether with  all  details  and  particulars  of  the  contract  or  agreement,  as  un- 
derstood and  to  be  accepted  by  the  defendant,  were  to  be  typewritten  by  the 
plaintiff  or  its  representative,  in  due  form,  with  all  the  necessary  specifica- 
tions, within  a  few  days  thereafter,  and  a  copy  thereof  to  be  furnished  and 
submitted  to  the  defendant's  consulting  engineer,  and  also  copy  thereof  to  be 
furnished  by  the  plaintiff  to  the  defendant,  and  the  same  was  to  be  duly  signed 
and  executed  by  the  contracting  parties  so  as  to  make  a  binding  contract  on 
both  parties." 

It  is  also  averred  by  the  defendant  that  it  requested  plaintiflF  to 
furnish  the  said  proposal,  typewritten  in  due  form,  subsequent  to  29th 
day  of  May,  1909,  but  that  the  plaintiff  failed  to  furnish  the  same 
until  the  28th  day  of  September,  1909;  that  the  contract  furnished 
at  that  time  was  greatly  at  variance  with  the  terms  and  proposal  which 
were  to  be  accepted  by  the  defendant  as  to  the  amount  to  be  paid  for 
the  material  to  be  furnished  by  the  plaintiflF,  and  that  the  defendant 
declined  to  accept  the  same,  and  that  no  contract  in  writing  was  ever 
executed  by  defendant. 

At  the  trial  of  the  case  in  the  court  below  after  the  witness  (Whitted) 
had  testified,  the  court  announced  that  it  was  of  opinion  that  plaintiff 
was  not  entitled  to  recover,  in  that  it  had  not  shown  that  a  contract 
existed  as  alleged  in  the  pleadings,  and  also  refused  to  hear  any  fur- 
ther testimony  on  the  part  of  the  plaintiff,  and  directed  a  verdict  in 
favor  of  the  defendant.  PlaintiflF  excepted  to  the  ruling  of  the  court> 
and  the  case  now  comes  here  on  writ  of  error. 

[1]  Assignments  of  errors  Nos.  1,  2,  3,  4,  5,  7,  and  8  are  intended 
to  raise  the  question  as  to  whether  the  parties  to  this  controversy  en- 
tered into  a  contract  on  May  29,  1909,  as  alleged  by  the  plaintiflF.  The 
proposal,  which  was  submitted  by  the  plaintiflF,  bears  date  of  May  22d» 
Thomas  B.  Whitted  was  introduced  as  a  witness  in  the  court  below,. 
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on  behalf  of  the  plaintiff ;  he  testified  that  he  was  president  and  prin- 
cipal stockholder  of  Thomas  B.  Whitted  &  Co.  In  referring  to  the 
proposal  which  was  made  to  the  defendant  company,  the  witness  said : 

*-Q.  Did  you  enter  into  negotiations  in  April,  1909,  with  the  Fairfield  Cotton 
Mills  through  Mr.  Elliott,  with  reference  to  a  power  plant?    A.  I  did. 

•*Q.  Now,  in  pursuance  of  these  negotiations,  what  transpired  on  the  29th 
of  May  between  you  and  the  Fairfield  Cotton  Mills,  and  any  consulting  engi- 
neer if  they  had  one?  A.  I  was  awarded  a  certain  contract  to  furnish  boilers, 
pipework,  condenser,  and  water  meter. 

"Q.  Where  did  that  take  place  [handing  witness  paper]?  A.  In  the  ofllce  of 
-Charles  T.  Main,  consulting  engineer,  Milk  street,  Boston. 

**Q.  Consulting  engineer  employed  by  whom?    A.  Fairfield  Cotton  Mills. 

"Q.  To  make  out  their  plans  and  drawings?    A.  Yes. 

"Q.  This  is  the  paper  that  was  made  in  tliat  office,  memorandum?    A.  Yes. 

**Q.  In  whose  writing?  A.  This  paper  was  given  me  by  Mr.  Elliott,  and  I 
presiune  is  in  his  writing ;  if  not,  why,  it  was  presumably  written —  (Objected 
to  by  Mr.  McDonald.) 

"Q.  Was  it  given  to  you  there  in  the  oflBce?    A.  It  was. 

**Q.  For  what  purpose? 

"Mr.  McDonald:   We  object 

"Court :  He  is  testifying  that  he  was  in  conference  with  Mr.  Elliott  and  Mr. 
Main,  Mr.  Elliott,  of  the  Cotton  Mills,  and  Mr.  Main  being  his  employ^  for 
that  purpose;  if  that  paper  was  given  to  him  by  either  of  those  people,  he 
can  put  it  in  evidence. 

"Mr.  Robinson :  We  offer  the  paper  in  evidence. 

"Mr.  McDonald:  We  object,  because  it  is  not  identified  by  any  one,  and  it 
is  not  signed  by  any  one  to  be  charged,  and  we  object  to  it  on  that  ground. 
Our  defense  is  that  there  was  no  contract  between  these  parties  In  writing, 
and  this  paper  i»  not  signed  by  any  one ;  we  don't  know  who  made  the  first 
two  there. 

"Mr.  Robinson:  The  first  two  pages  we  don't  insist  upon;  it  is  only  the 
last. 

"Court:  If  he  testifies  that  that  paper  was  handed  to  him  by  one  author- 
ized to  do  it  by  the  defendant 

"Mr.  McDonald :  He  says  it  was  handed  to  him  by  some  one  in  Mr.  Main's 
office. 

"Q.  What  was  Mr.  Elliott's  relation  to  the  Fairfield  Cotton  Mills?  A.  My 
understanding  was  that  he  was  the  president  of  it 

"Q.  Did  you  meet  him  in  Mr.  Main's  office  by  his  appointment?    A.  I  did. 

"Q.  Did  you  meet  him  there  for  the  purpose  of  making  a  contract  to  install 
certain  parts  of  a  power  plant? 

•  ****••••« 

"Court :  If  you  have  a  note  stating  the  purpose  you  had  up  there,  produce  it. 

"Witness :  A  note  asking  me  to  be  at  the  office  at  two  o'clock. 

"Mr.  McDonald :  We  object  to  that  and  move  to  strike  it  out 

"Court :  If  he  does  not  produce  it  I  will  strike  it  out. 

"Q.  Have  you  a  note  written  to  you  by  Mr.  Elliott  making  this  appointment? 
A.  I  have. 

"Q.  Is  that  the  paper  you  hold  in  your  hand?    A.  It  is. 

"Q.  Did  you  go  to  Mr.  Main's  office  in  pursuance  of  that  invitation?  A. 
I  did. 

"Q.  Meet  Mr.  Elliott  and  Mr.  Main?    A.  I  did. 

"Q.  For  what  purpose?  A.  For  the  purpose  of  endeavoring  to  sell  them  ma- 
chinery and  install  same. 

"Q.  To  be  installed  where?  A.  At  the  plant  of  the  Fairfield  Cotton  Mills, 
Winnsboro.  S.  C. 

"Q.  While  you  were  there  for  that  purpose  was  that  memorandum  given  to 
you?    A.  It  was. 

"Court:  By  whom  given  to  you?   A.  By  Mr.  Elliott  in  person. 

"Q.  And  the  figures  down  there  were  9,533?    A.  Yes,  sir. 
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**Q.  At  the  top  of  the  paper  Is  an  engine— Filer  and  Stowell  at  $11,000; 
what  did  you  have  to  do  with  furnishing  the  engine?    A.  Nothing. 

**Q.  That  was  not  a  part  of  your  contract?    A.  No,  sir. 

"Q.  Was  that  contract  to  your  knowledge  awarded  to  some  one  else  at  that 
time?    A.  Yes,  sir. 

"Q.  For  what  purpose  was  that  paper  and  memo,  given  to  you? 

"Mr.  McDonald :  We  object  to  that;  the  paper  will  speak  for  itself. 

"Court :  Ask  him  what  was  said : 

"Q.  What  was  said  at  the  time  the  memorandum  was  given  to  you  by  Mr. 
Elliott,  or  by  Mr.  Main,  his  consulting  engineer,  in  his  presence?  A.  Consid- 
erable time  had  been  spent  in  discussing  the  question  of  price ;  it  was  getting 
late,  Saturday  evening,  and  finally  Mr.  Elliott  and  myself  went  into  one  of 
the  ofQces  of  Mr.  Main  alone,  and  discussed  this  proposition  in  general,  and 
the  question  of  price  was  being  discussed,  and  finally  the  price  of  ^,533  was 
agreed  upon,  making  certain  omissions  and  deductions  from  the  original  fig- 
ures submitted,  and  this  memo,  was  given  me  as  that  portion  of  the  work  that 
was  to  do ;  it  was  the  basis  that  I  was  to  go  home,  prepare  contract,  prepare 
drawings  and  get  ready  for  Mr.  Main's  O.  K.  and  Mr.  Elliott's  signature. 

"Q.  When  you  went  back  had  you  prepared  at  that  time  drawings,  specifica- 
tions, and  contract?    A.  I  had." 

Further  on  the  witness  testified  as  follows : 

"Q.  What  parts  of  it,  in  a  simamary  way,  not  in  details?    A.  Boilers. 

"Q.  The  short  pencil  memo,  gives  it,  does  it  not?  A.  Yes,  sir;  that  short 
form  of  contract 

"Q.  This  paper,  Exhibit  2,  shows,  but  not  all  of  that  paper  was  to  be  fur- 
nished by  you,  was  it?  A.  No,  sir,  on  this  first  in  our  proposal  was  machin- 
ery covered  by  this  entire  list,  but  only  a  certain  portion  of  this  in  my  list 
was  awarded  to  me,  and  in  addition  it  was  on  my  list  that  there  were  certain 
things  that  were  also  awarded  to  me  which  were  not  called  for  in  that  pro- 
posal, but  which  I  was  to  furnish ;  I  was  to  furnish  boilers  specified  in  my 
proposal,  the  heater  specified  in  my  proposal,  two  different  manufacture;  a 
feed  pump  in  my  proposal  I  was  to  furnish  an  injector;  oiling  system,  piping 
was  not  specified,  but  was  stated  by  me  verbally  to  be  furnished ;  a  flue  con- 
denser was  to  be  furnished  in  lieu  of  surface  condenser  which  my  proposal 
called  for. 

"Q.  Was  this  proposal  of  May  22d  examined  by  Mr.  Main  and  Mr.  Elliott 
before  you  went  to  their  office?  Was  it  in  his  possession?  A.  I  presume  they 
were ;  they  displayed  a  certain  amount  of  familiarity  with  them  when  I  was 
finally  admitted  for  conference. 

"Q.  In  pursuance  of  that,  what  other  paper  have  yon  there?  A.  This  is  a 
copy  of  a  proposal  of  May  22d  of  one  that  I  left  with  Mr.  Main's  office,  pre- 
pared by  one  of  his  assistants,  Mr.  Gumby,  which  were  supposed  to  incorporate 
certain  agreed  to  changes,  and  was  his  understanding  of  what  Mr.  Elliott  had 
awarded  me  on  the  basis  of  the  drafts,  etc.,  and  sent  by  him  to  me  as  his 
memo,  of  what  he  thought  the  understanding  was." 

It  appears  that  in  pursuance  of  the  memorandum  agreed  upon  by 
the  parties  as  embodying  the  contract,  plaintiff  immediately  began  to 
do  those  things  that  were  necessary  for  the  performance  of  the  same. 
The  witness  testifying  as  to  this  point,  said : 

"Q.  What  machinery  drawings  were  required  before  you  ceuld  proceed  with 
your  work,  if  any?  A.  The  most  important  one  was  the  engine  foundation 
plan. 

"Q.  Who  was  furnishing  the  engine  under  the  awards  made  at  Mr.  Main's 
office,  under  the  first  award  made  there  on  the  29th  of  May?  A.  Providence 
Engineering  Company,  Providence,  R.  I. 

"Q.  Was  it  necessary  or  not  for  you  to  have  their  plan  before  you  could  pro- 
ceed with  the  rest?    A.  It  was  absolutely  necessary. 

"Q.  Why?  A.  In  order  to  determine  the  size  of  steam  pipe  that  was  neces- 
sary for  conveying  the  steam  to  the  engine;    it  was  necessary  to  have  the 
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length  and  width  of  the  engine  in  order  to  locate  it ;  it  was  necessary  to  have 
the  size  of  the  exhaust  of  the  engine  before  the  size  of  the  opening  that  was 
necessary  in  the  condenser  could  be  determind,  and  it  was  necessary  to  know 
this  size  before  any  of  the  pipework  could  be  ordered  out  or  even  drawn  in 
the  drafting  room;  it  was  necessary  to  know  the  high  pressure  cylinders  in 
order  to  get  that  pipework  out  or  even  to  get  it  on  the  draft  board. 

**Q.  What  steps  did  you  take  to  get  these  specifications  or  drawings  from 
the  Providence  Engineering  Company?  A.  I  wrote  first,  I  believe — ^if  I  can 
refresh  my  memory — I  have  a  memo,  of  that  as  to  the  date. 

'*Q.  We  can  get  the  letters  themselves ;  I  wanted  to  shorten  as  much  as  pos- 
sible. A.  I  wrote  Mr.  Charles  T.  Main,  January  7,  1909,  complaining  that  I 
had  not  received  any  drawings  from  the  Providence  Engineering  Company. 

"Q.  Did  you  take  it  up  With  Mr.  Elliott?    A.  I  did. 

"Q.  When?    A.  January  21st 

'*Q.  Whose  place  was  it  to  furnish  these  plans  of  the  engine,  or  drawings? 
A.  It  was  the  business  of  the  Providence  Engineering  Works  to  furnish  them 
to  both  the  mill  and  the  Consulting  Engineer,  and  for  the  mill  to  see  that  I 
got  them. 

•*Q.  Was  it  your  duty  to  make  any  drawings  and  specifications  or  blueprints 
in  connection  with  this  contract?   A.  Yes,  absolutely. 

"Q.  What  drawings  and  specifications  should  you  make?  A.  The  drawings 
and  specifications  of  the  entire  piping  system  and  the  agreement  of  all  the  ma- 
chinery, the  respective  locations  of  the  various  parts  of  it,  as  regards  the 
building. 

"Q.  Who  was  to  put  the  foundation  work  down  to  this  plant?  A.  The  mill, 
the  Fairfield  Cotton  MUl. 

"Q.  The  mm  itself?    A.  The  mill  itself. 

"Q.  By  what  information  would  they  put  that  down?  A.  From  drawings  we 
would  furnish  them." 

While  the  defendant  denies  the  execution  of  the  contract,  yet,  there 
is  much  in  the  correspondence  offered  in  evidence  which  tends  to  show 
that  plaintiff,  immediately  after  the  29th  day  of  May,  proceeded  to 
do  those  things  that  were  necessary  to  the  performance  of  the  con- 
tract in  good  faith,  and  that  defendant  had  full  knowledge  of  the  same. 

The  plaintiff  offered  testimony  in  support  of  its  contention  that  the 
conduct  of  the  defendant  was  such  as  to  lead  plaintiff  to  believe  that 
the  defendant  recognized  the  memorandum  of  agreement  as  the  con- 
tract, in  pursuance  of  which  this  particular  work  was  to  be  performed. 

It  is  also  insisted  by  plaintiff  that  its  evidence  tends  to  show  that 
the  defendant  by  its  conduct  caused  the  plaintiff  to  believe  that  it 
acquiesced  in  the  memorandum  of  agreement  as  the  contract  in  ac- 
cordance with  which  the  work  was  to  be  performed. 

On  the  4th  day  of  June  the  president  of  the  defendant  company 
wrote  the  plaintiff  company  as  follows : 

"In  the  matter  of  dia.  of  boiler  tubes  for  the  new  steam  plant  which  you 
are  to  install  for  us,  we  have  decided  to  use  3%  in.  tubes  after  full  considera- 
tion of  the  whole  subject." 

On  August  5th,  the  consulting  engineer  employed  by  the  defendant, 
whose  duty  it  was  to  supervise  the  performance  of  this  work,  in  a  let- 
ter addressed  to  the  plaintiff,  among  other  things  used  the  following 
expression : 

"In  regard  to  the  contract  which  you  have  for  the  Fairfield  Cotton  Mills, 
will  say  that  we  have  never  received  the  plans  of  the  piping  which  were  to  be 
provided  before  the  contract  was  signed.  Mr.  Church  of  the  Cooper-Corliss  En- 
gine Company,  informs  us  this  morning,  that  the  plans  had  been  sent  you  on 
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July  19,  showing  the  details  of  the  engine,  and  we  presume  that  by  this  time 
you  have  been  able  to  complete  the  layout  of  the  piping." 

The  consulting  engineer,  in  a  letter  addressed  to  the  defendant,  re- 
turning certain  blueprints  made  by  the  Westinghouse  Company,  con- 
taining a  number  of  suggestions  as  to  changes,  and  asks  the  advice  of 
Mr.  Elliott,  and  also  adds : 

"You  will  note  that  Whitted  has  not  yet  placed  the  contract  for  this  con- 
denser, and  that  it  will  now  be  doubtful  as  to  whether  the  condenser  can  be 
gotten  to  the  job  on  time.  We  think  it  will  be  well  to  have  Whitted  place  this 
order  as  soon  as  possible,  and  also  to  make  such  changes  in  the  piping  plans 
as  will  meet  such  of  our  suggestions  as  you  think  of  value.*' 

Thus  it  will  be  seen  that  this  controversy  involves  the  question  as 
to  whether  that  which  transpired  on  the  29th  day  of  May  was  suffi- 
cient to  constitute  a  binding  contract  between  the  parties.  It  is  funda- 
mental that  in  order  to  constitute  a  contract  there  must  be  a  meeting 
of  the  minds  of  the  parties  as  to  a  definite  proposition.  In  this  in- 
stance the  defendant  was  anxious  to  have  certain  equipment  installed 
in  its  plant,  and  the  evidence  shows  that  the  plaintiff  was  willing  to 
perform  this  work,  and  as  a  preliminary  step  to  the  making  of  the 
contract  made  certain  measurements,  and  did  other  things  that  were 
necessary  to  enable  it  to  furnish  an  estimate  as  to  the  cost  of  the 
same,  in  order  that  the  defendant  might  understand  the  amount  and 
character  of  the  work  to  be  performed,  and  the  price  to  be  paid  there- 
for. This  estimate  was  incorporated  in  a  proposal  by  the  plaintiff  to 
the  defendant  to  perform  the  work  in  question  according  to  specifica- 
tions. 

Exhibit  2. 

Apparatus  Decided  on. 

1  Engine— Filer  &  Stowell,  18"x40"x48",  $11,000 

1  Leblanc  condenser  $5,  1,980 

4-  H.  R.  T.  72"  boilers  20  ft.  tubes  Erie  City. 
Whitted.    1  Heater — closed — 225  sq.  ft.  heating  surface — straight 

tubes — Jacobs,  Wainwright  or  Berry  man. 
1  Injector 

1  Feed  pump— Wheeler  7%x5'6" 
1  Oiling  system 

Piping  complete 
Pipe  covering  complete 
Cross  connect  between  cylinders, 

Damper  regulator  to  be  optlonaL 

Oil  separators  to  be  omitted. 

May  29,  '09,  $  9,533 

Exhibit  3. 

Proposal  of  Thomas  B.  Whitted  &  Co.  to  Fairfield  Cotton  Mills,  Winnsboro, 
S.  C,  dated  May  11,  1910,  containing  proposal  and  specifications  for  furnish- 
ing  and    installing   boilers,    condenser,    feed   pumps    and    other    machinery. 

[Signedl    Thomas  B.  Whitted  &  Company. 

It  is  insisted  by  plaintiflF  that  after  a  full  and  free  conference  the 
terms  contained  in  Exhibit  No.  2  were  agreed  to  by  the  defendant,  and 
the  cost  for  the  performance  of  said  work  was  then  and  there  made  by 
the  parties.  It  further  appears  that  thereafter  when  the  matter  was 
submitted  to  the  engineer  for  the  defendant,  he  was  of  opinion  that,  in 
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addition  to  the  agreement  as  to  the  work  to  be  done  and  the  material  to 
be  furnished,  certain  additional  equipment  should  be  put  in  the  plant. 
Thus  a  new  element  was  introduced  into  the  transaction  which  had  to 
be  considered  by  the  plaintiff  in  so  far  as  the  price  to  be  paid  therefor 
was  concerned,  and  in  order  that  we  may  have  an  intelligent  concep- 
tion as  to  what  actually  transpired  on  the  29th  day  of  May,  and  sub- 
sequent thereto,  it  becomes  necessary  to  refer  to  certain  parts  of  the 
written  and  oral  testimony  offered  in  the  court  below. 

In  a  letter  dated  August  26th,  the  consulting  engineer  of  the  defend- 
ant company,  among  other  things,  used  the  following  language: 

"Your  plans  do  not  show  any  blow-off  piping  at  all.  We  presume  of  course 
that  you  understand  that  under  your  contract  this  is  to  be  installed  and  that 
the  omission  was  an  oversight." 

And  on  the  28th  day  of  June,  Mr.  Elliott,  president  of  the  defend- 
ant company,  after  giving  his  views  as  to  the  kind  of  condenser  that 
should  be  installed,  concludes  as  follows: 

"And  we  will  conclude  the  matter  as  per  written  specifications  in  his 
[Main's]  office  on  May  29th." 

The  testimony  for  the  plaintiff,  as  well  as  the  various  exhibits  that 
were  filed,  indicate  that  between  May  29th  and  September  28th  nego- 
tiations were  had  between  plaintiff  and  defendant  as  to  changes  and 
modifications  that  were  desired  by  the  defendant,  as  well  as  specifica- 
tions and  drawings.  In  other  words,  the  testimony  tends  to  show  that, 
in  addition  to  the  specifications  of  what  is  alleged  to  be  the  original 
contract,  there  were  certain  changes,  additions,  and  modifications  which 
the  defendant  sought  to  have  included  as  an  addition  to  the  original 
agreement  between  the  parties.  As  a  result  of  the  negotiations  be- 
tween the  parties  final  specifications  as  to  the  changes  that  had  been 
made  at  the  instance  of  the  defendant  and  its  engineer  were  submitted 
in  the  form  of  a  written  contract  in  September,  the  price  of  which  ap- 
peared to  be  extravagant  to  the  defendant,  and  at  its  request  the  plain- 
tiff furnished  an  itemized  list  of  the  extras  and  the  cost  of  the  same. 

As  late  as  September  28th,  the  president  of  the  defendant  company, 
in  a  letter  in  which  he  refers  to  the  extras  that  were  to  be  furnished, 
among  other  things,  said : 

"I  am  satisfied  that  a  considerable  number  of  the  items  which  you  have 
made  out  as  extras  must  have  been  included  in  the  original  contract.'* 

This  statement  tends  to  support  the  contention  of  the  plaintiff  that 
there  was  a  contract  entered  into  between  the  parties  on  the  29th  day 
of  jMay. 

The  plaintiff  insists  that  on  the  29th  day  of  May  it  was  mutually 
agreed  between  the  parties  that  for  the  work  to  be  done  and  the  ma- 
terial to  be  furnished  by  the  plaintiff,  defendant  was  to  pay  the  sum  of 
$9,533 ;  that  then  and  there,  as  a  result  of  the  agreement  between  the 
parties,  the  defendant  prepared  a  memorandum,  to  wit.  Exhibit  2, 
which,  among  other  things,  contains  the  following  heading,  "Apparatus 
decided  upon,"  also  in  the  right-hand  marginal  comer  thereof  is  the 
statement,  $9,533.  This  memoranda  was  delivered  by  the  defendant 
to  the  plaintiff,  and  Exhibit  No.  3,  which  accompanies  the  same,  re- 
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cites  that  the  memoranda  contained  proposals  and  specifications  for 
installing  boilers,  etc.,  and  is  signed  by  Thomas  B.  Whitted  &  Co.,  and 
that  upon  this  definite  proposition  the  minds  of  the  parties  met^^  and  the 
contract  to  all  intents  and  purposes  became  complete ;  that  the  agree- 
ment to  reduce  the  contract  to  writing  at  a  future  day  could,  in  no  wise, 
affect  the  rights  of  the  parties  in  so  far  as  the  agreement  on  the  29th 
day  of  May  was  concerned.  It  was  but  natural  that  the-  agreement,  in 
so  far  as  the  details  and  specifications  were  concerned,  should  be  re- 
duced to  writing,  but  if  the  parties  at  that  time  mutually  agreed  as  to 
the  work  and  amount  of  material  to  be  furnished,  and  the  defendant 
agreed  to  pay  therefor  a  definite  sum,  to  wit,  the  sum  of  $9,533,  then 
in  that  event  the  agreement  became  a  binding  contract  upon  the  par- 
ties, and  any  negotiations  the  parties  may  have  had  thereafter  as  to 
the  extras  or  additions  could  in  no  wise  affect  the  rights  of  the  parties 
under  the  agreement  of  that  date. 

[2]  It  has  been  held  that,  where  parties  enter  into  a  verbal  contract 
with  the  understanding  that  the  same  should  be  reduced  to  writing, 
and  for  some  reason  it  was  not  reduced  to  writing  and  signed,  such 
contract  is  binding  upon  the  parties. 

In  the  case  of  Sanders  v.  Fruit  Co.,  144  N.  Y.  209,  39  N.  E.  75,  29 
L.  R.  A.  431,  43  Am.  St.  Rep.  757,  the  Supreme  Court  of  New  York 
announces  that  rule  to  be  as  follows : 

"A  contract  to  make  and  execute  a  certain  written  agreement,  the  terms  of 
which  are  mutually  understood  and  agreed  upon,  is,  in  all  respects,  valid  and 
obligatory,  where  no  statutory  objection  interposes,  as  Vie  written  contract 
itself  would  be,  if  executed.  If,  therefore,  it  should  appear  that  the  minds  of 
the  parties  had  met ;  that  a  proposition  for  a  contract  had  been  made  by  one 
party  and  accepted  by  another;  that  the  terms  of  this  contract  were  in  all 
respects  definitely  understood  and  agreed  upon ;  and  that  a  part  of  the  mutual 
understanding  was  that  a  written  contract,  embodying  those  terms,  should  be 
drawn  and  executed  by  the  respective  parties — this  is  an  obligatory  contract, 
which  neither  party  is  at  liberty  to  refuse  to  perform." 

In  the  case  of  Drummond  v.  Crane,  159  Mass.  577,  35  N.  E.  90,  23 
L.  R.  A.  707,  38  Am.  St.  Rep.  460,  Mr.  Justice  Holmes  says : 

"The  considerations  which  we  have  put  forward  are  not  affected  by  the 
fact  that  the  contract  sued  upon  contemplated  another  more  formal  con- 
tract   That  is  merely  an  additional  wheel  in  the  machinery." 

In  the  case  of  Jenkins  &  Reynolds  Co.  v.  Cement  Co.,  147  Fed.  641, 
77  C.  C.  A.  625,  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in 
referring  to  this  question,  said : 

"  •  •  •  Now  it  is  well  settled  that,  though  the  parties  to  a  verbal  agree- 
.ment  contemplate  that  it  is  to  be  reduced  to  writing  and  signed,  yet  if  the 
understanding  is  that  this  is  to  be  done  simply  as  a  memorial  of  the  agree- 
ment, it  is  binding,  notwithstanding  it  is  never  put  to  writing.  In  the  case 
of  Pratt  V.  Railroad  Co.,  21  N.  Y.  308,  Judge  Selden  said:  'A  contract  to  make 
and  execute  a  certain  written  agreement,  the  terms  of  which  are  mutually 
understood  and  agreed  upon,  is  to  all  respects  as  valid  and  obligatory,  where 
no  statutory  objection  interposes,  as  the  written  contract  itself  would  be  it 
executed.  If,  therefore,  it  should  appear  that  the  minds  of  the  parties  had 
met;  that  a  proposition  for  a  contract  had  been  made  by  one  party  and  ac- 
cepted by  the  other ;  that  the  terms  of  the  contract  were  in  all  respects  def- 
initely understood  and  agreed  upon;  and  that  a  part  of  the  mutual  under- 
standing was  that  a  written  contract  embodying  these  terms  should  be  drawn 


Digitized  by 


Google 


THOMAS  B.  WHITTED  A  CO.  V.  FAIRFIELD  COTTON   MILLS       227 

and  executed  by  the  respective  parties — this  is  an  obligatory  contract,  which 
neither  party  Is  at  liberty  to  refuse  to  perform.' 

"And  Judge  Coter  In  the  case  of  Bell  v.  Offutt,  10  Bush.  [Ky.]  632,  said: 
•If  two  persons  enter  Into  a  verbal  agreement  about  a  matter  as  to  which  an 
enforceable  parol  contract  can  be  made,  it  would  be  no  defense  when  one  of 
them  Is  sued  for  a  breach  of  the  contract  that  he  understood  It  would  not  be 
obligatory  unless  reduced  to  writing ;  nor  does  a  contemporaneous  agreement 
to  reduce  a  contract  to  writing  make  its  validity  depend  upon  its  being  ac- 
tually reduced  to  writing  and  signed.  The  agreement  to  put  in  writing 
amounts  to  no  more  than  an  agreement  by  the  parties  to  provide  a  particu- 
lar kind  of  evidence  of  the  terms  of  their  contract,  and  no  more  prevents  its 
enforcement  upon  other  legal  evidence  than  an  agreement  that  they  would  go 
to  a  named  Individual  and  state  to  him  the  terms  of  their  contract  would 
render  the  testimony  of  any  other  competent  witness  inadmissible  to  prove 
what  the  contract  was.' 

"  ♦  ♦  ♦  Here,  according  to  Grey's  testimony,  every  possible  detail  of  the 
contract  was  agreed  upon.  Nothing  was  left  open  to  be  thereafter  deter- 
mined, and  a  memorandum  was  made  by  him,  and  inspected  and  accepted  as 
correct  by  Monohan,  if  not  of  the  terms  of  the  agreement,  of  the  defendant's^ 
proposition  upon  which  the  agreement  was  based.  The  evidence  tends  to* 
show  that  the  reduction  of  the  agreement  to  writing  was  contemplated  as  a 
memorial  thereof,  and  not  as  the  conclusion  of  a  contract.  Point  is  made  of 
the  fact  that  in  the  letter  of  April  24th  reference  is  made  to  the  nonrecelpt 
of  a  letter  from  Monaghan  confirming  the  verbal  agreement,  and  anxiety  is 
expressed  to  have  matters  settled,  so  that  it  might  know  what  to  expect  in 
the  way  of  shipments.  This  Is  not  inconsistent  with  the  understanding  hav- 
ing been  that  the  reduction  of  the  agreement  to  writing  was  for  the  purpose 
of  having  a  memorial  thereof.  If  such  was  the  case,  until  it  was  reduced  to 
writing  matters  would  be  unsettled,  and  cause  for  anxiety  would  exist  At 
any  rate,  it  certainly  cannot  be  said  that  all  reasonable  men  would  conclude 
that  the  meaning  of  the  parties  was  that  the  agreement  was  not  binding  In 
law  until  it  was  put  Into  writing.  Just  what  the  meaning  and  Intention  of 
the  parties  in  regard  to  the  agreement  being  put  into  writing  was,  was  a 
question  for  the  jury  under  proper  Instructions." 

It  is  insisted  by  defendant  that  the  alleged  contract  was  not  in  writ- 
ing, and  therefore  prohibited  by  the  statute  of  frauds  of  South  Caro- 
lina. So  much  of  the  statute  as  is  pertinent  to  this  question  is  em- 
braced in  section  3738  of  the  Civil  Code  of  South  Carolina,  1912,  as 
follows : 

"No  contract  of  the  sale  of  any  goods,  wares  or  merchandise  for  the  price 
of  $50.00  or  upwards  shall  be  allowed  to  be  good  except  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  In  part  payment,  or  that  some  note 
or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 

It  is  contended  by  plaintiff  that  Exhibit  2  within  itself  is  sufficient 
to  constitute  a  contract  under  the  statute  of  frauds,  and  no  form  of 
signature  to  this  paper  was  necessary.  And,  further,  that  if  Exhibit  2 
be  insufficient,  the  correspondence,  letters,  and  telegrams  of  the  de- 
fendant, recognized  and  acting  on  it,  are  sufficient  to  bind  it. 

The  letters  written  by  defendant  and  its  engineer  to  the  plaintiff  to 
which  we  have  referred  tend  to  show  that  the  defendant  recognized  the 
fact  that  it  had  a  contract  with  plaintiff  for  this  particular  work.  This, 
taken  in  connection  with  Exhibit  2,  forms  the  basis  for  plaintiff's  con- 
tention, and  it  involves  a  question  of  fact  bearing  upon  the  point  as  to 
whether  this  contract  is  prohibited  by  the  statute  of  frauds  of  the  state 
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of  South  Carolina,  and,  is  such,  should  have  been  submitted  to  the 
jury  for  its  determination. 

In  the  case  of  Ryan  v.  U.  S.,  136  U.  S.  68,  10  Sup.  Ct  913,  34  L.  Ed. 
447,  Justice  Harlan,  speaking  for  the  Supreme  Court,  said : 

"But  the  defendant  Insists  that  the  alleged  contract  between  him  and  the 
government  was  not  valid  or  binding  under  the  statute  of  frauds  of  Mich- 
igan, which  provided  that  'every  contract  for  the  leasing  for  a  longer  period 
than  one  3'ear,  or  for  the  sale  of  any  lands,  or  interest  in  lands,  shall  be 
void,  unless  the  contract,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  some 
person  by  him  lawfully  authorized  by  writing.*  Iloweirs  Stat,  {  6181.  His 
contention  is  that  the  writings,  including  telepjranis,  which  are  relied  upon 
to  establish  a  valid,  binding  contract,  do  not,  in  themselves,  show  that  the 
lands  therein  referred  to  are  the  lands  in  question,  and  therefore  no  written 
memorandum,  such  as  the  statute  requires,  was  executed.  In  support  of  this 
view  we  are  referred  te  Gault  v.  Stormont,  51  Mich.  636,  63S  [17  N.  W.  2141. 
In  that  case,  the  memorandum  was  only  a  receipt,  given  at  Wyandotte,  Mich., 
by  the  party  selling,  showing  that  he  had  received  from  the  party  proposing 
to  buy  *the  sum  of  $75.00  as  part  of  the  principal  of  $1,050  on  sale  of  my 
house  and  two  lots  on  corner  of  Superior  and  Second  streets  in  this  city.' 
This  receipt  was  held  to  be  insufficient  to  answer  the  requirements  of  the 
statute,  for  the  reason  that  *though  it  specified  the  purchase  price,  it  failed 
to  express  the  time  or  times  of  payment,  and  there  is  no  known  and  recog- 
nized custom  to  fix  what  is  thus  left  undetermined' ;  the  court  adding  that  *a 
memorandum,  to  be  sufficient  under  the  statute,  must  be  complete  in  itself, 
and  leave  nothing  to  rest  in  parol.'  It  will  be  observed  that  the  memoran- 
dum in  that  case  was  not  rejected  as  insufficient  because  of  any  want  of 
fullness  in  the  description  of  the  premises,  nor  is  there  any  intimation  that 
such  description  (if  the  case  had  turned  upon  that  point),  might  not  have 
been  aided  by  extrinsic  parol  evidence,  identifying  the  premises  intended  to  be 
sold.  That  case  did  not  in  any  degree  modify  the  decision  in  Eggleston  v. 
Wagner,  46  Mich.  610,  618  [10  N.  W.  37,  41],  where  the  court  said:  *A  fur- 
ther objection  is  that  the  proposal  did  not  sufficiently  describe  the  real  estate 
to  satisfy  the  statute  of  frauds.  The  general  principle  is  not  questioned. 
The  degree  of  certainty  with  which  the  premises  must  be  denoted  is  defined 
In  many  books,  and  the  cases  are  extremely  numerous  in  which  the  subject 
has  been  illustrated.  They  are  all  harmonious.  But  they  agree  In  this: 
That  it  is  not  essential  that  the  description  have  such  particulars  and  token 
of  identification  as  to  render  a  resort  to  extrinsic  aid  entirely  needless  when 
the  writing  comes  to  be  applied  to  the  subject-matter.  The  terms  may  be 
abstracted  and  of  a  general  nature,  but  they  must  be  sufficient  to  fit  and 
comprehend  the  property  which  is  the  subject  of  the  transaction;  so  that, 
with  the  assistance  of  external  evidence,  the  description,  without  being  con- 
tradicted or  added  to,  can  be  connected  with  and  applied  to  the  very  property 
intended  and  to  the  exclusion  of  all  other  property.  The  circumstances  that 
in  any  case  a  conflict  arises  in  the  outside  evidence  cannot  be  allowed  the 
force  of  proof  that  the  written  description  is  in  itself  insufficient  to  satisfy 
the  statute.' 

*'Did  the  paper  which  passed  between  the  parties,  constituting  the  memo- 
randum of  the  transaction,  contain  such  a  description  of  the  lands  in  dispute 
as  was  sufficient,  in  connection  with  extrinsic  evidence  not  contradictory  of 
nor  adding  to  the  written  description,  to  meet  the  requirements  of  the  Mich- 
igan statute  of  frauds?  We  say  'the  papers,'  because  the  principle  is  well 
establishe<l  that  a  complete  contract,  binding  under  the  statute  of  frauds, 
may  be  gathered  froui  letters,  writings,  and  telegrams  between  the  parties 
relating  to  the  subject-matter  of  the  contract,  and  so  connected  with  each 
other  that  they  may  be  fairly  said  to  constitute  one  paper  relating  to  the 
contract.  Beckwith  v.  Talbot,  95  U.  S.  289.  292  [24  L.  Ed.  496] ;  Rldgwav  v. 
Wharton,  6  H.  L.  Cas.  238;  Coles  v.  Trecothlck,  9  Ves.  2:u.  250;  Cave  v. 
Hastings,  7  Q.  B.  D.  125,  128;  Long  v.  Millar,  4  C.  P.  D.  150,  450." 


Digitized  by 


Google 


NOTE  TO  THOMAS  B.  WHITTED  <fe  CO.  V.  FAIRFIELD  C.  MILLS        229 

We  are  of  the  opinion  that  the  memorandum,  together  with  the  let- 
ters that  passed  between  the  parties,  should  have  been  submitted  to  the 
jury  in  connection  with  the  other  evidence  of  the  plaintiff  bearing  upon 
the  question  as  to  whether  a  valid  contract  was  entered  into  between 
the  parties  on  the  29th  day  of  May. 

In  view  of  what  we  have  said,  it  follows  that  the  court  below  erred 
in  refusing  to  submit  these  questions  to  the  jury. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the  lower  court 
is  reversed. 

Reversed. 

NOTE. 
Agr^emtntu  to  be  Reduced  to  Writing. 

I.  In  General. 

[a]  (Fla.  1907)  An  oral  contract  which  Is  agreed  to  be  reduced  to  writing 
Is  not  complete  until  executed  by  delivery  of  the  writing. — McCrimmon  v. 
Brundage,  43  South.  431. 

[b?  (Fla.  1910)  Where  parties  intend  that  their  verbal  negotiations  shall 
be  reduced  to  writing,  there  is  nothing  binding  until  the  writing  is  executed. 
— Ocala  Cooperage  Co.  v.  Florida  Cooperage  Co.,  52  South.  13. 

[c]  (111.)  Where  the  parties  make  the  reduction  of  their  agreement  to 
writing,  and  its  signature  by  them,  a  condition  precedent  to  Its  completion, 
the  making  and  acceptance  of  a  proposition  does  not  constitute  a  binding  con- 
tract, and  this  notwithstanding  all  of  the  terms  of  the  agreement  have  been 
arrived  at.— (1906)  Scott  v.  Fowler,  130  111.  App.  172,  Judgment  affirmed 
(1907)  81  N.  E.  34,  227  111.  104. 

fd]  (111.  1909)  If  it  was  the  understanding  and  intention  of  the  parties  to 
draft  and  sign  a  written  contract  covering  their  oral  agreement,  the  oral 
agreement  without  being  reduced  to  writing  and  signed  is  not  binding  and 
enforceable.— Nolan  v.  0*Sullivan,  148  111.  App.  316. 

[e]  (Iowa,  1910)  Where  the  written  contract  between  plaintiff  and  defend- 
ant does  not  bind  defendant,  not  by  any  fraud  or  imposition  on  defendant, 
but  by  the  act  of  plaintiff,  the  precedent  parol  contract  cannot  be  the  founda- 
tion of  a  suit.— Shea  v.  Cutler,  126  N.  W.  366. 

[f]  (Iowa,  1911)  Generally,  if  parties  intend  their  correspondence  or  oral 
negotiations  to  be  merely  steps  leading  to  a  binding  contract,  no  contract  is 
made  until  final  consummation  of  the  negotiations  through  execution  of  the 
formal  written  agreement. — Lynn  v.  Richardson,  130  N.  W.  1097. 

[g]  (Ky.  1913)  While  an  agreement  may  be  made  by  word  of  mouth,  it  is 
not  legally  enforceable  if  the  parties  intend  that  it  shall  not  be  binding  until 
it  is  put  in  writing.— Tucker  v.  Pete  Sheeran  Bro.  &  Co.,  160  S.  W.  176,  155 
Ky.  670. 

[h]  (La.  1901)  The  agreement  of  parties  that  the  contract  shall  be  reduced 
to  writing  is  a  part  of  the  contract,  and,  until  fulfilled,  the  contract  itself  is 
incomplete.— Ferre  Canal  Co.  v.  Burgin.  30  South.  863,  106  La.  309. 

[i]  (La.  1908)  Where  both  parties  intended  that  a  building  contract  should 
be  in  writing,  and  the  contractor  submitted  plans,  accompanied  by  a  formal 
contract  in  writing  signed  by  himself  and  to  be  signed  by  the  owner  and  by 
some  one  as  surety  for  the  contractor,  and  the  owner  never  signed  the  in- 
strument, the  contract  was  incomplete,  and  either  party  had  a  right  to  recant 
before  the  instrument  was  executed. — BarrelU  v.  Wehrli,  46  South.  620,  121 
La.  540. 

[J]  (Mo.  1890)  Though  the  terms  of  a  contract  may  all  be  agreed  on,  if  the 
parties  make  it  a  condition  to  the  existence  of  the  contract  that  the  terms 
agreed  on  be  reduced  to  writing  and  signed  by  them,  there  Is  no  contract  until 
this  is  done ;  but,  if  the  parties  have  assented  to  all  the  terms  of  the  contract, 
the  mere  reference  to  a  future  contract  in  writing  does  not  negative  the  exist- 
ence of  the  present  contract.  If  it  is  Intended  that  the  agreement  shall  be 
binding  from  the  time  it  is  made,  effect  will  be  given  to  it  from  that  time, 
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though  It  is  also  Intended  that  the  agreement  shall  be  superseded  by  a  more 
formal  written  agreement. — Green  v.  Cole,  103  Mo.  70,  15  S.  W.  317. 

[k]  (Mo.  1902)  A  contract  Is  final  where  it  is  complete  in  itself,  although 
it  may  contemplate  a  future  instrument  of  a  more  formal  character. — Lowrey 
V.  Danforth,  69  S.  W.  39,  95  Mo.  App.  441. 

[1]  (Mo.  1906)  Where  the  testimony  of  the  parties  showed  the  making  of 
an  oral  contract,  the  intention  to  subsequently  reduce  such  contract  to  writ- 
ing did  not  hinder  it  from  taking  effect  at  the  time  it  was  made,  unless  it  was 
intended  that  the  execution  of  a  written  Instrument  should  be  a  condition 
precedent  to  the  taking  effect  of  the  contract. — Hudson  v.  Rodgers,  98  S.  W. 
778,  121  Mo.  App.  168. 

[m]  (N.  J.  1901)  Where  it  appears  that  the  parties  to  a  negotiation,  though 
they  have  agreed  on  all  the  terms  of  their  bargain,  mean  to  have  them  re- 
duced to  writing  and  signed  before  the  contract  shall  be  considered  as  com- 
plete, neither  party  will  be  bound  until  that  is  done. — Donnelly  v.  Currie 
Hardware  Co.,  49  Ati.  428,  66  N.  J.  Law,  388. 

[n]  (N.  Y.  1893)  A  writing  which  recites  that  defendant  has  engaged  W. 
for  the  season  of  1890-91,  *'at  a  salary  of  seventy-five  (75)  dollars  per  week, 
subject  to  the  conditions  and  regulations  of  a  contract  which  is  to  be  substi- 
tuted for  the  memorandum,"  is  not  a  contract,  as  it  is  subject  to  conditions 
and  regulations  to  be  thereafter  agreed  on  by  the  parties. — Walton  v.  Mather 
(City  Ct.  N.  Y.)  4  Misc.  Rep.  261,  24  N.  Y.  Supp.  307. 

[o]  (N.  Y.  1903)  Where  all  the  substantial  terms  of  a  contract  have  been 
agreed  on,  and  there  is  nothing  left  for  future  settlement,  the  fact,  alone,  that 
it  was  the  understanding  that  the  contract  should  be  formally  drawn  up  and 
put  in  writing,  did  not  leave  the  transaction  Incomplete  and  without  binding 
force,  in  the  absence  of  a  positive  agreement  that  it  should  not  be  binding 
until  so  reduced  to  writing  and  formally  executed.  Judgment  (1902)  77  N. 
Y.  Supp.  300,  73  App.  Dlv.  453,  affirmed.— Disken  v.  Herter,  67  N.  E.  1081,  175 
N.  Y.  480. 

[p]  (N.  Y.  1904)  Where  a  proposition  and  acceptance  were  to  be  followed 
by  a  written  contract,  and  both  parties  recognized  the  right  to  alter  the  terms 
of  the  agreement  by  demands  for  such  alterations,  there  was  no  contract  be- 
fore the  execution  of  the  written  instrument — Boysen  v.  Van  Dorn  Ironworks, 
8^  N.  Y.  Supp.  995,  94  App.  Div.  95. 

[q]  (N.  Y.  1909)  That  parties  to  an  alleged  oral  agreement  intend  to  have 
a  formal  written  agreement  executed  is  evidence  that  the  oral  agreement  is 
not  intended  to  be  binding.— Sherry  v.  Proal,  116  N.  Y.  Supp.  234,  131  App. 
Dlv.  774. 

[r]  (Old.  1910)  Where  the  parties  to  an  agreement  make  its  reduction  to 
writing  and. its  signing  a  condition  precedent  to  its  completion,  there  will  be 
no  contract  until  such  acts  are  done,  though  all  the  terms  of  the  contract 
have  been  agreed  upon :  but  where  the  parties  have  assented  to  all  the  terms 
of  the  contract,  and  they  are  fully  understood  in  the  same  way  by  both  of 
them,  mere  reference  in  conjunction  therewith  of  a  future  contract  in  writing 
will  not  negative  the  existence  of  a  present  contract. — ^Western  Roofing  Tile 
Co.  V.  Jones,  109  Pac.  225. 

[s]  (Or.  1912)  Where  parties  to  a  contract  reach  an  understanding,  but  in- 
tend that  a  formal  writing  shall  be  executed  before  they  are  bound,  the  exe- 
cution of  a  formal  writing  is  essential. — Williams  v.  A.  C.  Burdlck  &  CJo.,  126 
Pac.  603,  denying  rehearing  125  Pac.  844. 

[t]  (Pa.  1886)  A  memorandum  of  a  contract  to  be  thereafter  drawn  up  and 
executed  cannot  itself  be  made  the  ground  of  an  action. — Baird  v.  Mtna  Life 
Ins.  Co.,  4  Atl.  199. 

[ul  (Pa.  1906)  Where  all  the  terms  of  a  contract  are  agreed  upon  and  its 
reduction  to  writing  is  provided  for,  merely  for  facility  of  proof  as  to  its 
terms,  such  provision  for  a  contract  in  writing  is  not  inconsistent  with  a  pres- 
ent contract,  especially  where  the  things  to  be  done  are  provided  for  in  writ- 
ten plans  and  specifications,  and  where  there  is  evidence  of  the  intention  of 
the  parties  to  proceed  to  work  at  once  under  the  oral  contract. — Smith  v. 
Kaufman,  30  Pa.  Super.  Ct.  265. 

[v]  (Tex.  1895)  An  unsigned  memorandum  of  agreement,  drawn  by  a  third 
person  at  the  request  of  the  vendor  and  vendee,  is  not  admissible  as  a  written 
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contract,  but  only  as  a  memorandum  of  the  terms  of  the  verbal  agreement. — 
Ayers  v.  Herring  (Civ.  App.)  32  S.  W.  1060. 

[w]  (Wash.  1910)  Parties  to  a  contemplated  logging  contract  who  agreed 
on  the  lands  to  be  logged,  the  price  per  thousand,  the  place  of  delivery,  time 
of  payment,  time  for  work  to  begin,  and  that  the  contract  should  be  reduced 
to  writing,  stating  the  details,  merely  negotiated  for  a  contract  which  was  not 
binding  on  them  until  reduced  to  writing,  and  until  that  time  there  was  no 
contract  which  could  form  the  basis  of  an  action  for  damages  for  breach  of 
contract— McDonnell  v.  Coeur  d'Alene  Lumber  CJo.,  106  Pac.  135,  56  Wash. 
495. 

[x]  (Wash.  1911)  A  subcontractor  for  the  carpentry  work  and  painting  of 
a  building  obtained  a  bid  for  the  carpentry  work  from  a  third  person  to  do 
the  carpentry  work  for  a  specified  sum,  in  accordance  with  the  plans,  and  who 
proposed  that  a  formal  contract  should  follow.  The  subcontractor  accepted 
the  proposition,  but  no  formal  contract  was  executed.  The  proposition  speci- 
fied no  time  when  the  work  should  be  begun  or  completed,  or  when  payment 
should  be  made.  Held,  that  the  proposition  and  acceptance  did  not  create  a 
binding  contract,  because  it  was  intended  that  a  formal  contract  should  be 
executed. — Stanton  v.  Dennis,  116  Pac.  650. 

IL  Sufficiency  as  Contracts. 

[a]  (U.  S.  1906)  Though  parties  to  a  verbal  agreement  contemplate  that  it 
is  to  be  reduced  to  writing  and  signed,  yet  if  the  understanding  is  that  this 
is  to  be  done  simply  as  a  memorial  of  the  agreement,  the  contract  is  binding, 
notwithstanding  it  is  never  put  to  writing. — Jenkins  &  Reynolds  CJo.  v.  Al- 
pena Portiand  CJement  (>).,  147  Fed.  641,  77  C.  C.  A.  625. 

[b]  (U.  S.  1908)  Where  a  contract,  certain  in  its  terms,  was  definitely  en- 
tered into,  the  fact  that  there  was  a  purpose  in  the  minds  of  the  parties  to 
reduce  it  to  writing,  which  through  defendant's  failure  was  never  carried  out, 
did  not  affect  its  enforceability. — Wehner  v.  Bauer,  160  Fed.  240. 

[c]  (Ark.  1910)  If  a  contract  is  actually  entered  into,  whether  by  messages, 
correspondence,  or  by  word  of  mouth,  it  becomes  at  once  effective,  though  it 
was  expected  that  the  terms  would  afterwards  be  embodied  in  a  written  in- 
strument and  signed. — C.  C.  Emerson  &  Co.  v.  Stevens  Grocer  Co.,  130  S.  W. 
541. 

[d]  (Ark.  1912)  Where  the  terms  of  a  contract  are  actually  agreed  on,  the 
contract  is  effective,  though  it  is  expected  that  the  contract  shall  be  reduced 
to  writing.— Friedman  v.  Schleuter,  151  S.  W.  696. 

[e]  (Ark.  1912)  Where  the  parties  agree  on  the  terms  and  intend  to  become 
immediately  bound,  there  is  a  complete  contract,  though  they  intend  to  reduce 
it  to  writing.— Skeen  v.  Ellis,  152  S.  W.  153. 

[fl  (Ky.  1908)  Where  all  the  terms  of  a  contract,  by  which  plaintiff  agreed 
to  furnish  defendant  a  specified  quantity  of  broken  stone  at  a  certain  price 
per  cubic  yard,  were  agreed  to,  and  the  contract  was  dictated  to  defendant's 
stenographer  with  instructions  to  write  out  duplicates,  and  send  them  by  mail 
to  plaintiff,  who  was  to  sign  both  and  return  one  to  defendant,  the  contract 
was  complete  and  enforceable,  though  not  reduced  to  writing  and  delivered 
before  defendant's  breach. — ^Hollerbach  &  May  Contract  Co.  v.  Wilkins,  lliJ 
S.  W.  1126. 

[g]  (La.  1913)  Where  plaintiff  was  permitted  to  work  under  a  verbal  con- 
tract, and  defendant  did  not  stop  plaintiff  when  he  refused  to  sign  the  writ- 
ten one  tendered,  defendant  is  liable  for  breach  of  the  verbal  contract — Hart 
v.  Tremont  Lumber  Co.,  60  South.  368,  131  La.  847. 

[h]  (Mo.  1881)  Where  the  parties  signed  a  memorandum  of  agreement, 
but,  at  the  time  of  making  the  same,  understood  that  it  should  be  afterwards 
written  out  in  a  more  formal  manner,  but  the  parties  continued  to  act  upon 
said  memorandum  without  formally  writing  out  its  contents,  it  will  be  treated 
as  a  valid  and  binding  contract. — Riggins  v.  Missouri  R.,  Ft  S.  &  G.  R.  Co., 
73  Mo.  598. 

[il  (Mo.  1890)  A  letter  making  a  certain  offer  concluded,  "If  this  is 
agreed  to,  the  agreement  can  be  fully  drawn  up  and  signed."  Held,  that  this 
did  not  require  a  formal  written  agreement  as  a  condition  to  the  existence  of 
a  contract— Allen  v.  Chouteau,  102  Mo.  309,  14  S.  W.  869. 
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U]  (Mont  1908)  When  the  minds  of  the  parties  have  met,  and  th^r  views 
are  already  expressed  In  writings  which,  taken  together,  fully  express  those 
views,  an  enforceable  contract  Is  made,  even  though  the  parties  may  have  con- 
templated that  such  views  should  be  reduced  to  a  more  formal  writing. — Long 
V.  Needham,  96  Pac.  731. 

[k]  (N.  Y.  1857)  Though  an  agreement  by  R.  with  A.  and  B.  stipulated  for 
a  further  formal  instrument  to  be  executed  by  the  parties,  and  no  demand 
was  shown  by  R.,  nor  refusal  by  A.  and  B.,  yet,  as  no  such  further  contract 
was  necessary,  the  rights  of  the  parties  being  sufficiently  set  forth  in  this,  It 
would  be  no  objection  to  a  recovery  on  this  instrument  that  the  parties,  at 
the  time  It  was  written,  contemplated  another  agreement  of  the  same  pur- 
port.—Rowland  V.  Phalen,  14  N.  Y.  Super.  Ct  (1  Bosw.)  43. 

[1]  (N.  Y.  1894)  Where  parties  have  exchanged  letters  and  telegrams  with 
a  view  to  an  agreement,  and  have  arrived  at  a  point  where  a  clear  and  def- 
inite proposition  is  made  on  one  side  and  accepted  on  the  other,  with  an  un- 
derstanding that  the  agreement  shall  be  reduced  to  a  formal  writing,  the  con- 
tract is  complete,  though .  no  formal  writing  is  ever  executed. — Sanders  v. 
Pottlitzer  Bros.'  Fruit  Co..  144  N.  Y.  209,  39  N.  E.  75,  43  Am.  St.  Rep.  757. 

[m]  (N.  Y.  1896)  A  memorandum  signed  by  both  parties,  reciting  that  de- 
fendant had  engaged  plaintiflTs  services  for  the  season  at  a  specified  salary, 
"subject  to  the  conditions  and  regulations  of  a  contract  which  is  to  be  sub- 
stituted for  this  memorandum,"  constitutes  no  binding  agreement  in  itself. — 
Walton  V.  Mather  (Sup.)  16  Misc.  Rep.  546,  38  N.  Y.  Supp.  782. 

[n]  (N.  Y.  1904)  Where  a  company  submitted  a  proposition,  which  was 
accepted  by  the  plaintiff,  whereby  plaintiff  agreed  to  furnish  materials  for 
contemplated  street  Improvements  at  certain  specified  prices,  the  proposition 
to  be  followed  on  acceptance  by  a  written  agreement,  the  proposition  and  ac- 
ceptance were  sufficient  to  constitute  a  valid  agreement,  without  the  execu- 
tion of  a  formal  contract — Boy  sen  v.  Van  Dorn  Ironworks,  87  N.  Y.  Supp. 
995,  94  App.  Div.  95. 

[o]  (N.  Y.  1907)  Defendant  wrote  plaintiff,  who  had  the  contract  for  the 
erection  of  a  building,  that  defendant  would  furnish  and  erect  the  iron  work 
as  called  for  in  the  plans  and  specifications  for  a  certain  sum,  and  purchase 
such  iron  work  from  parties  to  be  named  by  plaintiff,  and  that  defendant 
would  furnish  a  bond  from  a  designated  guaranty  company  for  a  certain  per 
cent,  of  the  amount  of  the  contract,  to  which  plaintiff  replied,  accepting  the 
offer,  and  stating  that  he  would  submit  a  contract  for  defendant  to  sign. 
In  an  action  on  the  contract,  one  of  defendant's  agents  testified  that  on  sev- 
eral occasions  he  asked  plaintiff  when  the  formal  contract  would  be  ready; 
but  it  did  not  appear  that  defendant  ever  demanded  the  formulation  of  such 
a  contract,  and  when  defendant  determined  to  withdraw  from  his  agreement 
he  based  his  refusal  on  the  ground  that  the  contract  would  be  unprofitable. 
Held,  that  the  facts  warranted  a  finding  that  the  parties  understood  that  the 
correspondence  constituted  a  contract,  and  not  that  the  agreement  was  merely 
tentative,  and  Intended  to  become  effective  only  on  the  execution  of  a  formal 
contract.— Peirce  v.  Cornell,  102  N.  Y.  Supp.  102,  117  App.  Dlv.  66. 

[p]  (N.  Y.  1911)  In  the  absence  of  express  agreement  to  the  contrary,  a 
contract  is  not  rendered  Incomplete  by  an  understanding  that  it  is  to  be  for- 
mally put  in  writing,  if  the  terms  are  agreed  upon. — Morton  v.  Witte,  131  N. 
Y.  Supp.  777,  147  App.  Dlv.  94. 

[q]  (N.  C.  1906)  A  binding  oral  contract  may  be  made  between  parties, 
though  there  is  an  understanding  that  it  Is  to  be  subsequently  reduced  to 
writing,  which  writing  Is  not  completed  by  the  signatures  of  all  the  parties. — 
Rankin  v.  Mitchem,  53  S.  E.  854,  141  N.  C.  277. 

[r]  (N.  C.  1908)  Though  it  was  agreed  that  a  contract  to  sell  timber  should 
be  reduced  to  writing,  failure  to  do  so  did  not  invalidate  the  contract,  merely 
affecting  the  mode  of  proving  it.— Teal  v.  Templeton,  62  S.  E.  737,  149  N. 
0.32. 

[s]  (N.  C.  1909)  Where  a  contract  was  entered  into  between  plaintiff  and 
defendant's  agent  and  the  intention  to  reduce  the  agreement  to  writing  was 
but  a  formality  to  be  carried  out  for  convenience,  and  not  a  condition  pre- 
cedent to  the  contractual  relation,  the  fact  that  no  written  contract  was 
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agreed  to  did  not  preclude  a  recovery  on  the  original  agreement. — Gooding  v. 
Moore,  63  S.  E.  895,  150  N.  C.  195. 

[t]  (N.  C.  1912)  Where  the  minds  of  the  parties  meet  on  a  proposition 
which  is  sufficiently  definite  to  be  enforced,  the  contract  is  complete,  though 
the  parties  contemplate  it  shall  he  reduced  to  writing ;  but  where  the  parties 
are  merely  negotiating,  and  the  writing  is  to  be  the  contract,  there  is  no  con- 
tract until  the  writing  is  executed. — Elks  v.  North  State  Life  Ins.  CJo.,  75 
S.  E.  808. 

[u]  (Tex.  1906)  Where  an  agreement  on  all  the  terms  of  a  contract  has 
been  reached  by  the  parties,  and  nothing  remains  except  to  reduce  the  terms 
to  writing,  the  contract  is  complete,  in  the  absence  of  evidence  that  the  con- 
tract was  not  to  become  effective  until  reduced  to  writing,  and  a  breach  of  it 
by  either  party  supports  an  action. — International  Harvester  Co.  of  America 
V.  Campbell,  96  S.  W.  93. 

[v]  (Tex.  1912)  Where  all  the  terms  of  a  contract  are  agreed  to,  and  there 
is  no  evidence  that  it  was  not  to  become  effective  until  reduced  to  writing,  a 
breach  before  reduction  to  writing  will  support  an  action. — ^American  Ware- 
house Co.  V.  Ray,  150  S.  W.  763. 

[wl  (Va.  1877)  A  widow  and  M.  agreed  on  a  sale  of  her  dower  right  in 
land  to  S.,  who  united  in  drawing  up  and  signing  a  provisional  memorandum 
of  the  terms,  but  the  parties  agreed  that  a  more  formal  deed  should  be  drawn 
by  a  lawyer.  Before  the  latter  was  drawn,  she  died.  Held,  that  the  con- 
tract was  complete,  and  binding  on  her  heirs  and  the  legal  representatives. — 
Mackey  v.  Mackey,  29  Grat.  158. 

[x]  (Wash.  1908)  Whether  a  contract  was  at  first  oral  and  was  subse- 
quently reduced  to  writing  by  the  parties  by  mutual  consent,  or  whether  it 
was  understood  at  the  time  the  contract  was  entered  into  that  it  should  be 
afterwards  reduced  to  writing,  the  writing  measures  the  rights  of  the  parties, 
and  its  efficacy  as  a  contract  is  not  affected  by  the  fact  that  it  was  not  writ- 
ten until  after  the  terms  and  conditions  were  orally  agreed  on,  or  by  the  fact 
that  one  of  the  parties  began  performance  before  it  was  reduced  to  writing. 
— Goss  V.  Northern  Pac.  Hospital  Ass'n  of  Tacoma,  96  Pac.  1078,  50  Wash.  236. 

|y]  (Wash.  1913)  A  contractual  relation  may  exist  prior  to  the  execution 
of  the  subsequent  formal  contract  contemplated  by  the  parties. — Loewi  v. 
Long,  136  Pac.  673. 
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(211  Fed.  856) 

SEABS  et  al.  y.  REDICK  et  aL 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    March  7,  1914.) 

No.  8969. 

(Syllabus  hy  the  Court) 

1.  Injunction  (J  128*) — Grounds  —  Maintenance  of  Action  —  Sufficiency 

OF  Evidence. 

In  November,  1895,  C.  purchased  a  farm  of  640  acres  in  Kansas,  took 
the  title  to  himself,  and  in  December,  1895,  and  January,  1896,  placed  Ms 
wife's  brother,  E.,  who  was  incompetent  to  support  his  wife  and  family, 
upon  it  The  court  below  found  that  before  closing  the  negotiations  for 
the  purchase  a  parol  agreement  was  made  between  A.,  the  daughter  ol 
E.,  who  was  a  stenographer  in  Chicago,  that  C.  should  purchase  the  farm, 
take  the  title  in  his  name,  give  E.  and  his  wife  a  home  thereon,  the  use 
of  the  farm  and  its  income  for  their  support  during  their  lives,  that  A. 
should  give  up  her  position  as  stenographer  in  Chicago,  remove  to  and 
live  upon  the  farm  with  her  parents,  that  they  should  manage  the  farm, 
and  that  she  should  give  to  them,  to  their  needs  and  interests,  her  per- 
sonal care  and  attention  during  their  lives,  and  that  at  their  deaths  C. 
would  convey  the  farm  to  her.  The  court  also  found  that  A.  went  to 
the  farm  in  January  or  February,  1895,  and  has  ever  since  lived  there 
and  faithfully  performed  her  part  of  the  contract,  that  her  father  died 
there  in  January,  1907,  and  that  she  is  still  performing  her  part  of  her 
contract  and  caring  for  her  paralytic  mother  and  the  farm. 

Held,  the  evidence  sustains  these  findings,  and  the  decree  which  en- 
joined the  successors  in  interest  of  C.  from  maintaining  an  action  of 
ejectment  or  any  other  claim  against  A.  or  the  farm  unless  she  fails  to 
care  for  her  mother  was  just  and  equitable. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §  278 ;  Dec.  Dig. 
S  128.*] 

2.  Frauds,  Statute  of  {%  129*) — Parol  Contract  to  Convey  Land — Right 

TO  Enforce. 

The  test  of  the  famiUar  exception  of  a  parol  contract  from  the  pro- 
vision of  the  statute  of  frauds  which  makes  a  contract  to  convey  land 
without  a  written  contract  or  memorandum  thereof  signed  by  the  party 
to  be  charged  void  is  whether  or  not  one  of  the  parties  to  It  has  so 
changed  his  situation  in  reliance  upon  it  that  he  cannot  be  restored  to 
his  original  position  and  cannot  be  adequately  compensated  in  damages 
at  law  so  that  its  avoidance  or  breach  will  cause  irreparable  injury.  If 
a  parol  contract  complies  with  this  test,  it  may  and  should  be  sustained 
and  enforced  In  equity. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  §§  287- 
292,  303,  306-308,  811,  314,  318-320,  322,  325,  326;   Dec.  Dig.  {  129.*] 

3.  Frauds,   Statute  of  (§  129*) — Parol  Contract  to  Convey  Land — Va- 

lidity. 

Neither  i)ossesslon  of  the  real  estate  nor  improvements  thereon  under 
the  parol  contract  are  indispensable  to  its  validity.  They  are  some  but 
not  the  only  evidences  of  irreparable  injury.  There  are  others  as  ef- 
fective, notably  long  and  devoted  service,  and  a  radical  change  of  occupa- 
tion, location,  and  situation  In  order  to  render  It,  induced  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  H  287- 
292,  303,  306-308,  311,  314,  318-320,  322,  325,  326 ;   Dec.  Dig.  §  129.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas;   John  C.  Pollock,  Judge. 

Action  by  Alice  Redick  and  others  against  Nathaniel  C.  Sears  and 
others.    From  judgment  for  plaintiffs,  defendants  appeal.    Affirmed. 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Louis  E.  Hart,  of  St.  Louis,  Mo.  (A.  M.  Keene,  of  Ft.  Scott,  Kan., 
on  the  brief),  for  appellants. 

G.  H.  Lamb,  of  Yates  Center,  Kan.,  and  F.  H.  Atwood,  of  Chicago, 
111.  (W.  E.  Hogueland,  of  Yates  Center,  Kan.,  on  the  brief),  for  ap- 
pellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  by  the  successors  in 
interest  of  Robert  R.  Clark,  who  died  in  Chicago  on  August  8,  1907, 
from  a  decree  which  enjoins  them  from  prosecuting  an  action  of 
ejectment  against  Alice  Redick,  J.  R,  Redick,  her  husband,  and  Fannie 
L.  Elston,  her  mother,  and  in  effect  quiets  the  title  in  Alice  Redick  to 
a  farm  of  640  acres  in  Woodson  county,  Kan. 

[1]  In  1895  Robert  R.  Clark  was  a  successful  business  man,  the 
owner  of  property  of  the  value  of  several  hundred  thousand  dollars. 
His  wife,  Blanche  S.  Clark,  was  a  sister  of  Daniel  T.  Elston,  the  father 
of  Alice  Elston,  who  became  Alice  Redick  by  her  marriage  to  J.  R. 
Redick  in  1899.  Daniel  T.  Elston  had  inherited  a  large  fortune  which 
he  had  squandered.  His  habits  were  convivial,  and  he  was  living  in 
Chicago  with  his  wife  and  daughter  in  poverty.  Clark  was  anxious  to 
get  him  away  from  the  temptations  of  city  life  and  to  keep  him  in  the 
country.  Some  years  earlier  Elston  had  lived  in  Woodson  county, 
Kan.,  and  there  were  several  unpaid  judgments  against  him.  In  No- 
vember, 1895,  Clark  went  to  that  county,  bought  for  $12,800  the  farm 
in  controversy,  and  took  the  deed  of  it  to  himself.  In  December,  1895, 
he  made  a  written  contract  with  Elston  to  the  effect  that  he  would 
employ  him  as  foreman  for  $720  per  annum,  and  that  Elston  had  no 
interest  in  the  farm,  the  personal  property,  or  crops  thereon,  and  no 
right  to  the  possession  of  any  part  of  the  premises,  except  that  he  was 
granted  the  use  of  the  house  thereon  to  live  in  with  his  family,  rent 
free  during  his  employment.  Clark  recorded  the  deed  and  this  con- 
tract, furnished  stock  and  tools  for  the  farm,  and  placed  Elston  and 
his  wife  upon  it  in  December,  1895,  and  January,  1896,  where  Elston 
lived  from  that  time  until  he  died  on  January  4,  1907,  and  where  Mrs. 
Elston  is  still  living. 

In  November,  1895,  Alice  Elston  was  21  years  of  age,  on  intimate 
terms  with  her  uncle  and  aunt,  Mr.  and  Mrs.  Clark,  and  frequently  a 
guest  at  their  home.  She  was  a  stenographer  by  profession  and  was 
in  the  employment  of  Lyon  &  Healy,  music  dealers  in  the  city  of  Chi- 
cago, on  a  regular  salary.  In  January  or  February,  1896,  she  gave  up 
her  professional  employment,  removed  from  Chicago  to  the  farm  which 
Clark  had  bought,  and  from  that  time  to  this  has  devoted  her  life  to 
the  care  of  her  father  and  mother  and  this  farm.  She  kept  the  ac- 
counts and  made  the  reports  to  Clark  of  the  financial  operations  upon 
the  farm  during  the  earlier  years  of  her  life  there,  and  during  the  later 
years  corresponded  with  and  informed  him  about  it.  Her  father  was 
an  incompetent  spendthrift,  and  she  labored  constantly  and  persistently 
to  repress  his  desire  to  spend  money  and  run  in  debt,  to  manage  the 
farm  economically,  to  obtain  from  it  a  living  for  her  parents,  and  to 
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give  personal  care  and  attention  to  their  wants.  During  the  last  three 
or  four  years  of  her  father's  life,  he  was  ill,  and  during  the  last  year 
he  was  helpless.  She  nursed  and  tenderly  cared  for  him  during  this 
time,  and  when  the  evidence  in  this  case  closed  she  was,  and  for  many 
months  had  been,  nursing  and  caring  for  her  mother  who  was  a  help- 
less paralytic.  Why  did  she  do  this  ?  She  alleged  in  her  complaint,  the 
defendants  denied,  the  master  and  the  court  found,  that  the  reason  was 
that  before  closing  the  negotiations  for  the  purchase  of  this  farm  a 
parol  agreement  was  made  between  Clark  and  Alice  Elston  that  he 
should  purchase  the  farm,  take  the  title  to  it  in  his  own  name,  give  to 
her  father  and  mother  a  home  thereon,  the  use  of  the  farm,  and  the 
income  arising  therefrom  for  their  support  during  their  lifetime,  that 
Alice  Elston  should  give  up  her  professional  position,  remove  from  the 
city  of  Chicago  to  and  live  on  the  farm  with  her  parents,  that  they 
should  manage  and  operate  the  farm,  that  she  should  watch  and  care 
for  the  interests  and  needs  of  her  parents  and  give  to  them  her  per- 
sonal care  and  attention  during  their  lifetimes,  and  that  if  she  did  so 
the  farm  should  be  hers  at  their  death  and  Clark  should  convey  it  to 
her.  The  master,  and  the  court  also,  found  that  Alice  Elston,  now 
Alice  Redick,  had  performed  her  part  of  the  contract  up  to  the  time  of 
the  decree,  and  that  if  she  continued  to  take  care  of  her  mother  until 
her  death  she  would  have  completely  performed  it. 

The  defendants  complain  of  these  findings  of  fact  on  several  grounds. 
It  is  contended  that  the  evidence  does  not  sustain  the  finding  that  the 
contract  was  made  because  no  witness  testified  that  he  heard  it  made, 
only  one  testified  that  he  heard  Clark  admit  it  in  the  hearing  of  Alice 
Redick,  and  the  testimony  of  that  witness  was  inconsistent  with  cer- 
tain letters  of  Alice.  Alice  Redick  did  not  testify  to  this  contract  with 
Mr.  Clark  because  he  died  before  her  testimony  was  taken  and  she  was 
disqualified  to  do  so.  The  evidence  regarding  it  consists  of  letters  of 
Clark  and  Alice  written  at  various  times  during  the  11  years  that  he  lived 
after  her  service  was  commenced,  the  proof  of  many  facts  and  circum- 
stances relating  to  the  treatment  of  the  farm  by  Clark,  Elston,  and 
Alice  and  to  her  control  and  care  of  the  farm  and  of  her  parents,  the 
testimony  of  one  witness  that  he  heard  Clark  acknowledge  the  agree- 
ment in  her  presence  and  hearing,  the  testimony  of  two  other  witnesses 
that  he  told  them  he  had  made  the  contract  with  her  and  the  testimony 
of  five  other  witnesses  that  he  informed  them  that  the  farm  was  to  be 
hers  on  the  death  of  her  parents.  Every  word  of  the  evidence  on  this 
subject  which  appears  in  the  record  has  been  carefully  read,  digested, 
and  compared.  No  material  inconsistency  with  the  testimony  that 
Clark  acknowledged  the  agreement  in  her  presence  is  found  in  her  let- 
ters. On  the  other  hand,  the  situation  and  relation  of  the  parties  when 
the  purchase  of  the  farm  was  made,  their  evident  desires  and  pur- 
poses, their  acts,  their  letters,  and  the  testimony  of  the  living  witnesses, 
converge  with  compelling  force  to  establish  the  contract.  The  evidence 
on  the  subject  is  voluminous,  and  no  good  purpose  would  be  served  by 
reciting  it.  Suffice  it  to  say  it  has  convinced  each  member  of  this 
court,  as  it  did  the  master  and  the  court  below,  that  Clark  induced 
Alice  Elston,  now  Alice  Redick,  to  give  up  her  employment  as  a  stenog- 


Digitized  by 


Google 


6EAB8  v.  BEDIGK  237 

rapher  and  the  comforts,  opportunities,  and  pleasures  of  the  city,  and 
to  devote  the  best  17  years  of  her  hfe  to  the  care  of  an  impractical 
spendthrift  and  his  wife  on  this  farm  in  Kansas  by  the  offer,  which 
he  made  to  her  and  which  she  accepted  in  1895,  that  he  would  convey 
the  farm  to  her  at  the  death  of  her  parents  if  she  would  live  with  and 
care  for  them  upon  it  as  long  as  they  lived. 

It  is  said  that  the  terms  of  the  agreement  are  so  indefinite  that  it 
may  not  have  effect,  that  it  does  not  provide  what  duties  Alice  was  to 
perform,  whether  or  not  she  was  to  pay  the  taxes  on  the  property, 
whether  or  not  she  was  to  keep  the  buildings  insured,  whether  or  not 
she  was  to  make  the  reports  to  Clark  about  the  farm.  But  the  proved 
contract  did  provide  that  Alice  agreed  to  give  up  her  position  in  Chi- 
cago, to  live  with  her  parents  on  the  farm,  and  to  take  care  of  them  as 
long  as  they  lived,  and  that  Clark  agreed  that  as  soon  as  they  died  he 
would  convey  the  farm  to  her,  and  these  agreements  were  sufficiently 
clear  and  definite  to  constitute  a  valid  contract.  If  the  agreement 
proved  required  the  performance  of  no  other  duties,  the  payment  of 
no  taxes,  and  of  no  premiums  on  insurance  by  her  then  the  discharge 
of  no  other  duties,  the  payment  of  no  taxes  or  insurance  conditioned 
her  right  to  the  farm. 

It  is  insisted  that  Alice  Redick  has  not  performed  her  part  of  the 
agreement  because  she  did  not,  and  Clark  did,  pay  the  taxes  on  the 
farm  until  he  died,  and  in  the  letter  which  she  wrote  to  him  in  Decem- 
ber, 1905,  in  explanation  of  the  fact  that  she  had  taken  in  her  own 
name  a  policy  of  insurance  on  a  barn  upon  the  farm  this  sentence  is 
found : 

"I  told  Mr.  Culver  (ex  county  treasurer),  that  I  just  as  soon  It  was  issued 
in  your  name  as  it  was  part  of  agreement  that  we  keep  up  taxes  and  insur- 
ance after  first  five  years,  when  he  remarked,  *Why  not  take  it  in  your  own 
name,  as  your  uncle  has  informed  several  while  here  buying  the  place  that  it 
was*  for  me  and  that  by  so  mentioning  it  in  policy  it  would  make  it  all  right.'  " 

But  that  statement  is  entirely  too  casual  and  indefinite  to  warrant 
a  finding  that  it  was  a  condition  of  Clark's  contract  with  Alice  Elston 
to  convey  the  farm  to  her  that  she  should  pay  the  taxes  on  it  after 
1900,  and  it  is  not  at  all  probable  that  it  was  so.  He  did  not  give  to 
her  the  entire  control  of  the  money  he  furnished  or  the  income  derived 
from  the  farm,  but  left  that  rather  to  her  father  and  relied  upon  her 
persuasion  and  influence  over  the  father  and  her  reports  to  him  to 
prevent  their  dissipation.  He  made  a  separate  written  contract  with 
her  father  relative  to  the  personal  property  and  the  income  to  which 
she  was  not  a  party,  and  her  contract  was  separate  from  that  with 
her  father  and  its  subject  was  her  services  and  her  compensation,  so 
that  even  if  there  was  an  agreement  about  the  taxes  it  must  have  been 
dehors  the  agreement  here  in  controversy,  for  it  is  improbable  that 
Clark  put  this  young  woman  on  this  farm  without  funds  or  the  con- 
trol of  them  and  exacted  of  her  the  devotion  of  the  best  years  of  her 
life  to  the  care  of  her  parents  whom  he  undertook  to  support,  and  ex- 
acted of  her  an  agreement  to  pay  the  taxes  on  the  farm  as  a  part  of 
the  contract  whereby  he  agreed  to  convey  it  to  her  on  the  death  of  her 
father  and  mother. 
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[2]  Counsel  for  the  defendants  argue  that  the  contract  with  Alice 
Redick  is  void  under  the  statute  of  frauds  because  it  was  not  in  writing 
signed  by  Clark  (General  Statutes  Kansas  1909,  c.  45,  §  6  [section 
3838]),  because  she  never  had  open  and  notorious  possession  of  the 
fami  under  her  contract  exclusive  of  the  possession  of  her  father  and 
mother,  and  because  the  evidence  fails  to  prove  that  the  improvements 
which,  to  the  value  of  $1,750,  the  master  found  she  had  put  upon  the 
farm,  were  made  after  the  death  in  January,  1907,  of  her  father.  Nei- 
ther of  these  facts,  however,  is  fatal  to  the  contract.  Counsel  concede 
that  there  is  an  established  exception  to  the  statute  which  requires  a 
writing  signed  by  the  party  to  be  charged  to  sustain  an  agreement  to 
convey  land,  under  which  a  parol  agreement,  which  has  been  partially 
performed  by  one  of  the  parties,  may  be  enforced  in  equity.  But  they 
insist  that  the  parol  agreement  in  this  case  has  not  been  brought  under 
the  exception  because  Alice  Redick's  possession  was  not  exclusive  of 
her  parents  and  because  the  time  when  she  put  tlie  improvements  on 
the  place  is  not  clearly  established.    Let  us  see. 

The  principle  on  which  the  exception  to  the  statute  of  frauds  which 
makes  a  written  contract  essential  to  a  valid  agreement  to  convey  land 
rests,  is  that  a  court  of  equity  will  not  permit  the  use  of  the  statute  to 
perpetrate  a  practical  fraud,  and  the  test  of  the  exception  is  the  answer 
to  the  question :  Would  the  application  of  the  statute  to  the  parol  con- 
tract inflict  irreparable  injury  upon  one  who  has  so  changed  his  situa- 
tion in  reliance  upon  it  that  he  cannot  be  restored  to  his  original  posi- 
tion and  cannot  be  adequately  compensated  in  damages  at  law  ?  If  it 
would,  the  contract  may  be  enforced  in  equity;  if  it  would  not,  it  may 
not  be  sustained. 

[3]  Possession  of  the  real  estate  under  the  parol  contract  and  im- 
provements made  thereon  by  the  vendee  are  evidences,  but  they  are 
neither  the  only  nor  the  indispensable  evidences,  of  such  a  change  of 
situation,  or  of  such  irreparable  injury.  There  are  others  as  effective, 
and  there  is  none  more  so,  none  that  appeals  to  the  conscience  of  a 
chancellor  with  more  persuasive,  more  compelling  power,  than  the 
fact  that  a  young  woman  has  been  induced  by  a  parol  agreement  to 
convey  a  tract  of  land  to  her  on  the  death  of  her  parents,  to  give  up  a 
professional  position,  the  opportunities,  comforts,  and  pleasures  of 
life  in  a  city,  to  live  with  and  care  for  her  parents  and  the  farm  on 
which  they  reside  during  the  best  17  years  of  her  life  and  during  the 
old  age,  helplessness,  and  last  sickness  of  her  father  and  her  mother. 
The  value  of  such  services  cannot  be  satisfactorily  measured  in  mon- 
ey, and,  if  they  could  be,  the  recovery  of  a  large  part  of  them  would 
be  barred  by  the  statute  of  limitations  Alice  Redick  cannot  be  re- 
stored to  the  position  she  was  induced  to  surrender  by  the  agreement 
to  convey  this  land,  to  youth  and  to  the  opportunities,  comforts,  and 
pleasures  she  might  have  derived  from  the  17  years  of  her 
service.  No  adequate  relief  can  be  granted  at  law  to  a  vendee  for  the 
avoidance  of  a  parol  contract  to  convey  land  under  such  circumstances. 
Its  repudiation  unavoidably  inflicts  irreparable  injury  and  perpetrates 
a  real  fraud  upon  the  vendee,  and  neither  exclusive  possession  of  the 
farm  nor  improvements  made  by  her  upon  it  are  indispensable  to  in- 
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duce  a  court  of  chancery  to  enforce  it.  And  this  is  the  case  that  Alice 
Redick  presents  to  this  court.  Schoonover  v.  Schoonover,  86  Kan.  487, 
121  Pac.  485,  486,  38  L.  R.  A.  (N.  S.)  752;  Svanburg  v.  Fosseen,  75 
Minn.  350,  358,  361,  78  N.  W.  4,  43  L.  R.  A.  427,  74  Am.  St.  Rep.  490, 
and  cases  there  cited;  Baldridge  v.  Centgraf,  82  Kan.  240,  244,  108 
Pac.  83;  Flanigan  v.  Waters,  57  Kan.  18,  21,  45  Pac.  56;  Bichel  v. 
Oliver,  77  Kan.  696,  700,  701,  95  Pac.  396;  Edwards  v.  Fry,  9  Kan. 
417;  Baldwin  v.  Baldwin,  73  Kan.  39,  43,  84  Pac.  568,  4  L.  R.  A. 
(N.  S.)  957. 

Moreover,  the  proof  is  that  Alice  Redick  from  1895  to  the  present 
time  lived  upon  the  farm  and  had  all  the  possession  of  it  that  was  con- 
sistent with  the  comfort  of  her  parents,  the  performance  of  her  part 
of  the  contract  she  had  made  with  Clark,  and  the  accomplishment  of 
the  object  which  he  sought  by  means  of  his  agreement  with  her,  and 
that  she  made  valuable  improvements  on  the  farm  at  various  times 
while  she  was  living  upon  it.  On  principle,  in  reason,  and  under  the 
authorities  her  case  falls  far  within  the  established  exception  to  the 
declaration  of  the  statute  of  frauds  that  a  contract  for  the  conveyance 
of  land  not  in  writing  and  signed  by  the  party  to  be  charged  is  void. 

Finally,  counsel  invoke  the  familiar  maxims  that,  "He  who  comes 
into  equity  must  come  with  clean  hands,"  and,  "He  who  has  done 
iniquity  cannot  have  equity,"  and  argue  that  a  court  of  equity  should 
deny  her  all  relief  because  she  aided  in  a  scheme  to  defraud  the  cred- 
itors of  her  father.  Counsel  rest  this  argument  upon  these  facts: 
When  Clark  bought  the  farm  in  1895,  there  were  unpaid  judgments 
against  Elston.  Clark  took  and  recorded  the  deed  of  it  to  himself  and 
made  and  recorded  the  agreement  with  Elston  to  the  effect  that  all  the 
income  of  the  farm  and  the  personal  property  on  it  should  be  Clark's, 
that  Elston  should  have  no  pecuniary  interest  in  it,  and  that  Elston 
should  be  Clark's  foreman  on  a  salary  of  $720  per  annum.  This  agree- 
ment was  made  and  recorded  by  Clark  and  Elston  to  prevent  Elston's 
creditors  from  seizing  the  property  and  applying^  it  to  the  payment  of 
his  debts,  and,  while  Alice  Elston  was  not  a  party  to  this  agreement 
and  had  no  actual  knowledge  of  its  terms  until  years  after  it  was  made, 
she  knew  before  she  went  to  Kansas  that  some  arrangement  had  been 
made  or  would  be  made  between  Clark  and  her  father  to  protect  the 
farm  and  the  personal  property  from  her  father's  creditors,  and  after 
she  went  to  Kansas  she  made  reports  to  Clark  for  a  few  years  of  the 
receipts  and  expenditures  on  account  of  the  farm  and  the  personal 
property  thereon  with  the  understanding  that  they  were  made  for  the 
purpose  of  protecting  the  property  from  her  father's  creditors.  Three 
witnesses  testified  that  about  the  time  Clark  bought  the  farm  he  told 
them  that  Elston  had  about  $15,000  coming  to  him  from  the  estate  of 
his  mother  and  that  he  (Clark)  was  going  to  buy  a  ranch  with  it  at  her 
request  and  have  it  deeded  to  himself  because  Elston  was  incompetent 
and  untrustworthy.  These  are  all  the  facts,  and  this  is  all  the  evidence 
upon  which  the  defendants  rely  to  secure  a  finding  that  Alice  Redick 
was  guilty  of  the  iniquity  of  aiding  to  defraud  the  creditors  of  her 
father.  There  is  one  unanswerable  reason  why  they  fail  to  establish 
that  fact.    It  is  that  there  is  no  evidence  that  Alice  Redick  ever  knew 


Digitized  by 


Google 


240  128  C.  C.  A.  REPORTS 

or  heard,  before  this  suit  was  commenced  in  1912,  of  the  fact,  if  it  be 
a  fact,  that  the  money  which  Clark  invested  in  the  farm  and  the  per- 
sonal property  was  money  coming  to  Elston  from  his  mother's  estate. 
The  letters  between  her  and  Clark,  and  there  are  many  of  them,  give 
no  inkling  of  such  a  fact,  but  refer  to  and  treat  the  money  with  which 
he  bought  the  property  as  Clark's  money,  and  it  was  a  just,  lawful, 
and  wise  precaution  for  her  to  do  all  in  her  power  to  protect  this  prop- 
erty bought,  as  she  believed,  with  the  money  of  Clark  to  provide  a  liv- 
ing for  her  incompetent  father  and  his  wife  and  a  compensation  for 
her  long  service,  from  the  creditors  of  her  father  who  had  no  claim 
upon  it  either  at  law  or  in  equity.  Moreover,  she  never  made  nor 
joined  in  any  contract  to  defeat  those  creditors.  There  is  no  proof  of 
any  such  intent  or  purpose  on  her  part  in  the  making  of  her  contract 
with  Clark.  That  was  a  mere  agreement  that  she  would  render  the 
service  described  in  it  and  that  on  the  death  of  her  parents  Clark  would 
convey  to  her  the  farm.  Under  that  contract  Clark  was  bound  to  keep 
or  have  the  farm  clear  of  all  legal  or  equitable  claims  of  creditors  of 
Elston  and  of  all  other  strangers  so  that  he  could  vest  the  title  in  her 
as  he  agreed.  That  contract  was  separate  from  Clark's  agreement 
with  Elston,  and  Alice  Redick  was  not  a  party  to  that  agreement  and 
did  not  know  its  contents  until  long  after  it  was  made. 

The  truth  is  there  is  nothing  in  the  record  to  sustain  the  claim  that 
she  was  ever  guilty  of  the  intention  or  of  the  attempt  to  delay  or  de- 
fraud the  creditors  of  her  father  from  enforcing  any  equitable  or  legal 
claim  they  may  have  had  against  him  or  any  legal  or  equitable  interest 
in  property  which  her  father  acquired  or  possessed,  and  the  result  is 
that  the  decree  below  was  sustained  by  the  evidence,  was  equitable  and 
just,  and  it  must  be  affirmed. 

It  is  so  ordered. 


(211  Fed.  862) 

AMERICAN  CAR  &  FOUNDRY  CO.  v.  USS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  17,  1914.) 

No.  3929. 

1.  Master  and  Servant  (§  264*) — Actions  for  Injuries — Pleading — Con- 

tributory Negligence. 

A  defendant  which,  In  pleading  contributory  negligence,  specifically  set 
forth  In  what  such  negligence  consisted  was  bound  thereby.     • 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  861- 
876;   Dec.  Dig.  8  264.*] 

2.  Master  and  Servant  (t  153*) — ^Liability  for   Injuries — Contributory 

Negligence. 

An  employ^,  fresh  from  Russian  Poland,  would  not,  In  the  absence  of 
any  instruction  after  three  months*  service,  be  presumed  to  know  that,  in 
loading  iron  on  a  truck,  five  standards  should  have  been  used  on  each 
side,  though  there  were  five  holes  for  the  standards,  that  a  rolled  plate 
about  eight  inches  high  should  have  been  used  against  the  standards  in- 
stead of  a  piece  of  sheet  iron  three  feet  high,  or  that  in  piling  the  Iron 
it  must  be  held  back  from  the  side  of  the  truck  to  avoid  bulging;  these 
not  being  matters  of  common  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  314- 
317;   Dec.  Dig.  {  153.*] 

*For  other  cases  see  same  topic  &  i  mumb£B  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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3.  Master  and  Sebvant  (§  159*) — ^Liability  fob  Injubies — Negligence  of 
Fellow  Sebvant. 

The  law  with  reference  to  fellow  servants  is  a  part  of  the  law  witli 
reference  to  the  assumption  of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  318- 
325 ;   Dec.  Dig.  t  159.*] 

4-  Masteb  and  Sebvant  (§  201*) — Llability  fob  Injubies — Negligence  of 
Fellow  Sebvant. 

A  master  is  liable  where  his  negligence,  in  failing  to  provide  and 
maintain  a  safe  place,  contributes  to  the  injury  of  an  employ^,  notwith- 
standing the  concurring  negligence  of  a  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §{  515- 
534;   Dec.  Dig.  §201.* 

Concurrent  negligence  of  master  and  fellow  servant,  see  note  to  Man- 
pin  V.  Texas  &  P.  Ry.  Co.,  40  C.  C.  A.  236.] 

5.  Masteb  and   Sebvant  (f   291*) — Actions  fob  Injubies — Instbuctions — 

CONFOBMITY  TO  PLEADINGS. 

A  defendant,  which  specifically  pleaded  what  it  claimed  constituted 
contributory  negligence,  was  not  entitled  to  an  instruction  that  If  any 
act  of  plaintiff  contributed  to  cause  the  injury,  he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {9 
1133,  1134,  1136-1146;    Dec.  Dig.  §  291.*] 

6.  ilASTEB    AND    SeBVANT    (f    296*) — ACTIONS    FOB    INJUBIES — INSTBUCTIONS — 

CONTBIBUTOBY   NEGLIGENCE. 

In  an  employe's  action  for  injuries  caused  by  the  sides  of  a  truck  giving 
way  and  permitting  iron  to  fall  upon  him,  an  instruction  that,  if  any 
act  of  his  in,  goading  the  truck  contributed  to  the  injury,  he  could  not 
recover  was  properly  refused,  as  it  did  not  require  that  such  act  should 
be  negligent 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1180- 
1194;   Dec.  Dig.  |  296.*] 

7.  Majbteb  and   Sebvant   (5  294*) — Actions  fob   Injubies — ^Instbuctions — 

Negligence  of  Fellow  Sebvant. 

In  an  employe's  action  for  injuries  caused  by  iron  rolling  upon  him 
from  a  truck,  an  instruction  that  if  a  fellow  servant  put  two  standards 
in  place  of  five  on  the  side  of  the  truck,  and  if  this  caused  the  accident, 
plaintiff  could  not  recover  was  properly  refused,  where  the  accident  might 
have  been  caused  by  this  in  concurrence  with  the  employer's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§ 
1157,  1161,  1162-1167;    Dec.  Dig.  §  294.*] 

8.  Masteb  and  Sebvant  (§  105*) — Liability  fob  Injuries — Defective  Ap- 

pliances. 

That  a  turntable  in  an  employer's  plant  was  constructed  in  all  respects 
as  similar  turntables  used  for  the  same  purpose  were  usually  and  cus- 
tomarily constructed  did  not  relieve  it  of  liability  for  injuries  due  to 
defective  construction. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  §§  185- 
191;  Dec.  Dig.  §  105.*] 

9.  Masteb  and  Sebvant  (§  293*) — Actions  fob  Injuries — Instructions. 

In  an  employe's  action  for  injuries  claimed  to  have  been  caused  by  a 
jolt  when  a  loaded  truck  was  pushed  from  a  track  upon  a  turntable,  where 
it  was  to  be  diverted  to  another  track,  an  instruction  that  the  absence 
of  rails  on  the  turntable  could  not  justify  a  recovery  was  properly  refused, 
as,  if  there  were  no  rails,  it  was  more  important  that  the  depression  of 
the  turntable  below  the  rails  should  not  be  substantially  greater  than 
the  width  of  the  flanges  on  the  wheels  of  the  truck,  and  the  Instruction 
would  therefore  have  misled  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  {§ 
1148-1156,  1158-1160 ;    Dec.  Dig.  §  293.*] 

•For  oth«r  casM  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128C.CwA.— 16 
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10.  Masteb  and  Servant  (5  293*) — Actions  fob  Injuries — ^Instructions. 

In  an  employe's  action  for  Injuries  claimed  to  be  due  to  a  Jolt  in  push- 
ing a  loaded  truck  from  a  track  upon  a  turntable,  an  Instruction  that 
the  question  was  whether  the  turntable  In  its  construction  and  make  was 
so  defective  that,  when  the  car  went  upon  it,  it  fell  lower,  and  that  the 
jolt  or  jar  precipitated  the  iron  on  plaintifT,  and  that  It  was  for  the  jury 
to  decide  whether  the  turntable  was  defectively  constructed,  and  whether, 
in  running  a  heavily  loaded  truck  upon  it,  it  was  liable  to  and  did  create 
a  jar  causing  the  Iron  to  slip,  did  not,  as  claimed,  authorize  a  finding  that 
the  turntable  was  defective  In  any  particular. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S§ 
1148-1156,  1158-1160;   Dec  Dig.  §  293.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  William  Uss  against  the  American  Car  &  Foundry  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

William  R.  Gentry,  of  St.  Louis,  Mo.  (M.  F.  Watts,  Edwin  W.  Lee, 
and  G.  A.  Orth,  all  of  St.  Louis,  Mo.,  on  the  brief),  for  plaintiff  in 
error. 

P.  H.  Cullen,  of  St.  Louis,  Mo.  (William  R.  Orthwein,  Thomas  T. 
Fauntleroy,  and  Shepard  Barclay,  all  of  St.  Louis,  Mo.,  on  the  brief), 
for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  This  was  a  suit  for  personal  injuries.  The 
defendant  in  error,  William  Uss,  hereafter  called  the  plaintiff,  was  born 
in  Russian  Poland,  and  was  at  the  time  of  the  trial  23  years  old.  When 
he  came  to  this  country  is  not  shown,  but  he  had  to  testify  through  an 
interpreter  at  the  trial,  as  he  spoke  Polish.  He  had  worked  for  some 
five  months  as  a  common  laborer  for  the  plaintiff  in  error,  the  Amer- 
ican Car  &  Foundry  Company,  hereafter  called  the  defendant.  At 
first  he  worked  in  the  defendant's  yards,  but  at  the  end  of  a  couple  of 
months  he  was  transferred  to  the  duty  hereafter  described.  He 
worked  in  his  new  place  for  about  three  months,  until  the  time  of  the 
accident  on  account  of  which  this  suit  is  brought.  The  accident  took 
place  at  about  9  or  10  o'clock  at  night.  A  man  named  Tanner  was  en- 
gaged in  cutting  iron  5  by  1%  inches  and  30  feet  long  into  shorter 
lengths,  the  minimum  being  about  2  feet  and  8  inches  long,  with  what 
are  called  shears.  The  plaintiff  and  a  coemploye,  Koza,  wfere  taking 
the  iron  as  it  came  very  hot  from  the  shears  and  placing  it  upon  a  car 
or  truck  upon  a  track,  and  this  car  would  then  be  run  about  15  feet 
to  a  turntable,  where  it  was  diverted  to  another  track  and  transferred 
presumptively  to  a  place  of  further  manufacture.  Michael  D.  Conroy 
was  the  defendant's  superintendent  in  charge  of  all  the  defendant's 
work  in  the  place  in  question.  He  was  on  duty  in  the  daytime.  At 
night  Charles  Sindel  was  acting  as  superintendent  under  Conroy.  Con- 
roy swears  that  the  shearman,  Tanner,  had  no  authority  to  employ  or 
discharge  employes,  while  plaintiff  swears  he  had  such  authority.  The 
truck  in  question  had  five  holes  on  a  side  for  standards,  but  it  does 

*For  other  casei  see  eame  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  InUoxea 
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not  appear  that  it  ever  was  explained  to  plaintiff  how  many  standards 
should  be  used  for  any  given  load,  nor  does  it  appear  how  many  were 
usually  used.  Koza  put  up  only  two  standards  about  three  feet  apart 
and  placed  a  piece  of  sheet  iron  against  them,  and  he  and  plaintiff  then 
went  to  work  piling  the  pieces  of  iron  which  had  been  cut  by  the  shear- 
man against  this  sheet  iron.  They  had,  either  prior  to  any  loading  or 
at  least  prior  to  the  completion  of  it,  placed  two  standards  upon  the 
other  side  of  the  car.  They  then  started  with  the  car,  drawn  by  a 
mule,  for  the  turntable.  As  they  drew  near  the  latter,  the  mule  became 
weary,  or  for  some  reason  balked,  and  under  direction  of  Tanner  the 
men  pushed  the  car  toward  the  turntable,  and  the  plaintiff  went  along 
beside  the  car  with  two  blocks  and  put  one  in  front  of  the  car  to  pre- 
vent its  passing  off  of  the  turntable,  and  was  stooping  to  put  the  other 
under  the  rear  to  prevent  the  car  from  receding,  when  one  of  the  stand- 
ards broke  or  bent,  and  a  large  portion  of  the  hot  iron  fell  off  the  car 
onto  him.  At  the  time  the  front  wheels  were  on  the  turntable,  but  not 
the  rear  wheels.  It  required  some  minutes  to  remove  the  iron  from' 
him,  and  he  was  then  found  badly  injured  from  the  blow  and  from, 
burning.  In  his  petition  numerous  grounds  of  negligence  are  alleged^ 
but  it  is  sufficient  to  say  that  he  alleged  that  the  defendant  negligently 
and  carelessly  maintained  said  turntable  below  the  level  of  the  rails,  so 
that  the  wheels  of  conveyances  would  strike  said  turntable  and  thereby 
jolt  conveyances  running  on  said  track,  and  that,  when  said  wheels 
and  said  conveyances  reached  said  turntable,  the  said  conveyance  was 
abruptly  jolted  by  the  wheels  thereof  dropping  from  the  straight  track 
to  the  turntable,  and  the  jolt  caused  the  sides  supporting  said  pieces  of 
hot  metal  to  give  away,  to  the  injury  of  the  plaintiff.  After  some  for- 
mal admissions,  the  answer  denies  the  balance  of  the  allegations  of  the 
petition,  and  continues:  Further  answering  this  defendant  says  that 
whatever  injuries  were  sustained  by  the  plaintiff  on  the  occasion  re- 
ferred to  in  his  petition  were  caused  by  his  own  negligence  directly 
contributing  thereto  in  this,  to  wit :  That  the  plaintiff  himself  assisted 
in  loading  the  truck  or  vehicle  referred  to  in  plaintiff's  petition  on  said 
occasion,  and  negligently  overloaded  the  same,  and,  while  said  truck 
was  being  moved,  plaintiff  negligently  thrust  a  block  of  wood  in  front 
of  one  of  the  wheels  thereof  before  said  vehicle  had  stopped,  and 
thereby  caused  a  sudden  strain  to  be  thrown  upon  said  vehicle  and  the 
load  of  iron  thereon,  which  directly  contributed  to  cause  said  load  of 
iron  to  fall  upon  the  plaintiff.  Defendant  also  pleaded  assumption  of 
risk. 

Upon  the  argument  the  company  claimed  the  accident  was  due  to 
the  fact  that  only  two  standards  were  used  in  place  of  five;  to  the 
using  of  the  sheet  iron  nearly  three  feet  high  against  the  standards  in- 
stead  of  a  rolled  plate  about  eight  inches  high ;  and  to  the  fact  that  the 
iron  was  piled  too  far  over  toward  the  side  that  broke,  so  that  it  bulged 
the  standards  out,  while  the  plaintiff  claims  that  the  accident  was  due 
to  the  defective  condition  of  the  turntable. 

[1]  It  must  be  borne  in  mind  that  the  only  allegations  of  contribu- 
tory negligence  are  that  the  plaintiff  assisted  in  loading  the  truck  or  ve- 
hicle referred  to  and  negligently  overloaded  the  same,  and  that,  while 
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said  truck  was  being  moved,  the  plaintiff  negligently  thrust  a  block  of 
wood  in  front  of  one  of  the  wheels  before  said  vehicle  had  stopped, 
and  thereby  caused  a  sudden  strain  to  be  thrown  upon  said  vehicle  and 
the  load  of  iron  thereon,  which  directly  contributed  to  the  injury. 

The  defendant,  having  specifically  set  forth  in  what  the  contribu- 
tory negligence  consisted,  is  of  course  bound  thereby.  There  is  no 
evidence  that  the  car  was  overloaded.  It  had  a  capacity  of  20,000 
pounds,  and  there  is  no  evidence  that  it  was  loaded  to  that  capacity. 
Nor  is  there  any  evidence  that  it  was  negligent  to  place  the  first  block 
before  the  car  stopped.  It  quite  satisfactorily  appears  that  this  was  the 
method  of  stopping  the  car.  There  is  therefore  no  evidence  of  the 
contributory  negligence  alleged.  There  is  no  mention  in  the  answer  as 
to  contributory  negligence  in  the  use  of  two  standards  in  place  of  five ; 
to  the  use  of  a  sheet  iron  wall  in  place  of  a  rolled  plate ;  and  to  the 
fact  that  the  iron  was  piled  too  far  over  on  the  side  on  which  it  fell. 
If  in  .fact  any  of  these  things  were  the  cause  of  the  accident,  they 
would  be  material,  but  not  on  the  question  of  contributory  negligence 
in  the  form  in  which  the  answer  was  drawn. 

[2]  It  does  not  appear  that  plaintiff  had  ever  been  instructed  as  to 
how  such  a  car  should  be  loaded.  The  mere  presence  of  five  holes  in 
the  side  of  the  car  would  not  necessarily  admonish  him  that  they  should 
all  be  used  at  all  times.  If  long  pieces  were  to  be  hauled,  the  leverage, 
upon  the  slightest  careening  of  the  load,  would  have  been  tremendous, 
and,  when  they  brought  these  30-foot  pieces  to  the  shearman,  it  might 
be  necessary  to  have  five  standards,  while  with  short  pieces,  like  those 
in  transit  at  the  time  of  the  accident,  two  might  be  ample.  The  sheet 
iron  used  against  the  standards  was  manifestly  provided  by  the  com- 
pany for  some  purpose,  and  there  is  nothing  to  show  when  it  and 
when  the  rolled  plate  should  be  used,  much  less  that  such  information 
had  been  communicated  to  the  workmen,  nor  is  there  any  evidence  that 
they  had  ever  been  warned  that  in  piling  iron  it  must  be  held  back  from 
the  side  of  the  car  to  avoid  its  bulging  therefrom.  There  were  none  of 
these  matters  common  knowledge,  and  the  plaintiff,  who  was  a  young 
man  fresh  from  Russian  Poland,  is  not  to  be  presumed  to  have  known 
after  three  months*  service  what  we  do  not  know ;  but  the  two  stand- 
ards were  inserted  three  feet  apart  and  the  sheet  iron  placed  against 
them  by  a  coemploye  of  the  plaintiff. 

[3]  The  law  with  reference  to  fellow  servants  never  held  that  the 
servant  had  imputed  to  him  the  negligence  of  his  coemploye,  but  that 
it  was  not  imputed  to  the  master,  and  he  was  consequently  not  liable  if 
the  accident  took  place  to  one  of  his  employes  through  the  negligence 
of  his  fellow  servant.  The  law  with  reference  to  fellow  servants  is  a 
part  of  the  law  with  reference  to  the  assumption  of  risk.  Northern 
Pacific  Ry.  Co.  v.  Dixon,  194  U.  S.  338,  24  Sup.  Ct.  683,  48  L,  Ed. 
1006.  If  the  plaintiff  was  claiming  because  of  the  few  standards  or  the 
use  of  the  sheet  iron  instead  of  the  rolled  plate,  the  defense  that  Koza, 
who  placed  them  on  the  truck,  was  a  fellow  servant  would  be  complete. 

[4]  It  was  for  the  jury  to  say  from  the  evidence  what  caused  the 
accident.  It  said  it  was  not  the  use  of  two  standards  instead  of  five,  in 
the  use  of  the  sheet  iron  wall  instead  of  the  rolled  plate,  in  the  fact,  al- 
though it  was  piled  far  over,  that  it  would  make  the  standards  bulge. 
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but  It  was  the  defective  condition  of  the  turntable  which  caused  the  ac- 
cident. It  should  be  borne  in  mind,  however,  that  even  if  this  accident 
was  in  fact  due  to  the  negligence  of  Koza,  plaintiff's  colaborer,  it  does 
not  follow  that  the  defendant  was  not  liable  if  the  defendant  negligent- 
ly maintained  a  turntable  out  of  proper  condition,  and  such  negligence 
in  part  caused  the  injury.  It  has  been  twice  laid  down  by  the  Supreme 
Court  that,  if  the  negligence  of  the  master  in  failing  to  provide  and 
maintain  a  safe  place  contributes  to  the  injury  of  an  employe,  the  mas- 
ter is  liable,  notwithstanding  the  concurring  negligence  of  a  fellow 
servant  of  a  party  injured.  Deserant  v.  Cerillos  Coal  Railroad  Co.,  178 
U.  S.  409,  20  Sup.  Ct.  967,  44  L.  Ed.  1127;  Kreigh  v.  Westinghouse 
&  Co.,  214  U.  S.  249, 29  Sup.  Ct.  619,  53  L.  Ed.  984. 

We  come  now  to  the  evidence  as  to  the  turntable.  It  was  only  five 
feet  across  and  swung  on  a  pivot  in  the  center  with  four  wheels  or  roll- 
ers under  the  outer  side.  There  was  no  track  upon  the  turntable.  It 
stood  necessarily  somewhat  below  the  level  of  the  tracks  approaching 
it  and  extending  from  it,  and  it  was  clearly  necessary,  if  such  a  turn- 
table was  used,  that  it  should  be  at  least  as  much  below  the  surface 
of  the  rails  as  the  width  of  the  flanges  on  the  wheels,  or  they  would 
not  ride  onto  it  with  ease,  otherwise  the  flanges  on  the  wheels  would 
have  to  climb  up  onto  the  turntable ;  but  the  evidence  shows  that  it 
was  not  only  this  far  below  the  level  but  there  was  a  play  allowed  in 
the  turntable,  so  that,  when  the  car  was  in  the  center,  it  would  swing 
on  the  pivot  without  resting  or  binding  on  the  wheels  or  rollers.  This 
was  to  avoid  friction  in  turning  the  table.  This  was  undoubtedly  de- 
sirable, and  the  substantial  question  before  the  jury  was  whether  the 
room  allowed  for  this  play  was  excessive.  That  is,  was  it  more  than 
reasonably  necessary,  and  did  it  result  in  the  side  from  which  the  car 
was  coming  going  down  upon  the  entry  of  the  car  to  so  jolt  it  as  to 
endanger  the  safety  of  the  load?  The  question  is  therefore  one  of 
whether  there  was  negligence  in  the  condition  of  the  turntable.  It  was 
constructed  so  as  to  give  down  at  the  side  where  the  car  entered  upon 
it  from  one-half  of  an  inch  to  one  inch  and  a  half.  Ordinarily  when 
the  car  came  to  the  turntable  it  was  pulled  on  by  a  mule,  but  in  this 
case  it  was  started  on  by  hand,  and  when  the  front  wheels  struck  the 
near  side  of  the  turntable  it  went  down,  resulting  in  a  very  considerable 
jolt  and  the  falling  of  the  load.  So  far  as  appears,  this  was  the  first 
time  that  the  plaintiff  ever  blocked  the  wheels  when  the  car  was.  run 
onto  the  turntable  by  hand.  It  is  highly  probable  that,  if  the  mule  had 
hauled  it  instead  of  the  men  pushed  it,  it  would  have  run  on  without 
perceptible  jar  or  jolt.  Whatever  may  be  the  fact  in  that  connection, 
it  appears  that  it  never  had  been  so  jarred  or  jolted  within  plaintiff's 
knowledge  as  it  was  on  the  occasion  of  the  accident.  There  was  ample 
evidence  from  which  the  jury  could  rightfully  find  that,  while  it  was 
necessary  for  a  turntable  to  have  some  play,  it  had  far  too  much,  and 
that  this  caused  the  accident.  If  the  failure  of  the  defendant  to  ex- 
ercise ordinary  care  to  furnish  safe  appliances  with  which  to  work 
caused  the  accident,  the  plaintiff  could  recover,  notwithstanding  any 
negligence  of  his  coemploye.  The  request  for  a  peremptory  instruction 
was  therefore  properly  denied. 
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[5,  8]  The  defendant  asked  the  court  to  instruct  the  jury  that,  if  any 
act  of  plaintiff  in  loading  the  truck  contributed  to  cause  the  injury,  he 
could  not  recover.  When  a  defendant  has  specifically  pleaded  what  it 
claims  constitutes  contributory  negligence,  it  is  not  entitled  to  such  an 
instruction ;  but,  not  only  this,  the  instruction  did  not  require  that  any 
act  of  the  plaintiff  should  be  negligent.  Of  course,  if  the  truck  had  not 
been  loaded  at  all,  no  such  accident  could  have  happened.  This  in- 
struction was  properly  refused. 

[7]  The  third  instruction  asked  that  if  Koza  put  two  standards  in 
place  of  five,  and  that  this  caused  the  accident,  plaintiff  could  not  re- 
cover. This  instruction  ignored  the  fact  that  there  may  be  several 
co-operating  causes  of  an  accident,  and  it  did  not  limit  its  effect  to  a 
case  where  the  negligence  of  Koza  was  the  sole  cause  of  the  injury. 
If  Koza  negligently  put  up  two  standards  and  should  have  put  up  five, 
and  this  caused  the  accident  in  concurrence  with  the  defendant's  neg- 
ligence in  the  turntable,  and  but  for  the  negligence  of  both  the  accident 
could  not  have  happened,  all  of  the  elements  of  the  instruction  would 
be  present,  and  yet  plaintiff  could  recover. 

The  defendant  sought  to  have  the  jury  instructed  that  Tanner  and 
plaintiff  were  fellow  servants.  That  was  a  wholly  immaterial  matter, 
as  the  case  was  finally  submitted  to  the  jury. 

[8]  In  another  instruction  asked  it  was  sought  to  instruct  the  jury 
that  if  the  turntable  was  constructed  in  all  respects  as  similar  turn- 
tables used  for  the  same  purpose  are  usually  and  customarily  con- 
structed the  defendant  was  not  liable. 

It  was  expressly  held  by  this  court  in  Parker  v.  Cushman,  195  Fed. 
715,  117  C.  C.  A.  71,  that  instructions  less  favorable  to  the  defend- 
ant should  not  have  been  given  at  his  request.  That  opinion  was  con- 
curred in  by  Hook  and  Smith,  Circuit  Judges,  and  Marshall,  District 
Judge.  We  do  not  say  that  that  decision  is  necessarily  in  conflict  with 
Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  637,  120  C.  C.  A.  65, 
but  this  court,  as  now  constituted,  adheres  to  the  decision  in  195  Fed. 
715,  117  C.  C.  A.  71,  and  the  court  below  was  right  in  rejecting  this 
request.  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454,  2  Sup.  Ct.  932, 
27  L.  Ed.  605 ;  Texas  &  Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  468, 
23  Sup.  Ct.  622,  47  L.  Ed.  905. 

[9]  Complaint  is  made  that  the  court  refused  a  request  to  instruct 
the  jury  that  the  absence  of  rails  on  the  turntable  could  not  entitle 
the  plaintiff  to  recover.  We  do  not  think  rails  were  necessary  if  the 
turntable  was  constructed  so  that  it  was  not  substantially  more  below 
the  rails  than  the  width  of  the  flanges  on  the  wheels ;  but  the  question 
was  whether  the  turntable  was  so  constructed  that  it  necessarily  created 
a  serious  jolt  or  jar  when  a  loaded  car  passed  on  it  when  moved  by 
hand  power.  It  was  the  more  important,  if  there  were  to  be  no  rails, 
that  the  depression  of  the  turntable  below  the  rails  should  not  be  sub- 
stantially greater  than  the  width  of  the  flanges  on  the  wheels.  It  is  a 
matter  of  common  knowledge  that  the  flange  on  a  wheel  is  not  equal  to 
the  height  of  the  rail.  This  case  simply  required  that  the  turntable  be 
set  higher  with  than  without  rails.  The  instruction  asked  would  there- 
fore have  misled  the  jury. 
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[10]  Complaint  is  made  that  the  charge  of  the  court  was  too  broad 
in  that,  as  construed,  it  permitted  the  jury  to  find  the  turntable  was 
defective  in  any  particular  whatsoever.  The  particular  parts  of  the 
charge  referred  to  are  as  follows : 

**The  question  at  last  is  as  to  whether  this  turntable,  Its  constmction  and 
Its  make,  was  so  defective  that,  when  the  car  loaded  with  iron  went  upon  it, 
It  fell  lower,  and  that  the  Jolt  or  jar  of  that  car  precipitated  the  iron  upon 
this  man.  ♦  ♦  ♦  If  you  find  that  the  turntable  was  defectively  constructed, 
and  that,  in  running  a  heavUy  loaded  car  onto  it,  it  was  liable  to  create  a 
Jar,  and  that  in  this  case  it  did  create  a  Jar  that  caused  this  iron  to  slip  onto 
this  man,  then  that  is  the  question  you  are  to  decide." 

We  think  the  construction  that  these  instructions  permitted  the  jury 
to  find  any  defect  whatever  is  strained.  These  portions  of  the  charge 
and  others  fairly  submitted  the  case  to  the  jury. 

We  find  no  error,  and  the  judgment  is  affirmed. 


(211  Fed.  869) 

PACIFIC  COAST  COAL  CO.  v.  BROWN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  24,  1914.) 

No.  2275 

BIasteb  and  Sebvant  (|  190*) — Liability  fob  Injubies — ^Negligence  of  Fel- 
low Sebvant. 

Conceding  that,  notwithstanding  the  statute  of  Washington  providing 
that  in  all  mines  where  fire  damp  is  generated  every  working  place  shall 
be  examined  every  morning  with  a  safety  lamp  by  a  competent  person  and 
a  record  of  such  examination  made,  the  operator  of  the  mine  is  still  bound 
to  exercise  such  further  care  as  the  common  law  imposes  upon  him,  a  fire 
boss,  one  of  whose  duties  was  to  make  tests  for  gas  before  firing  shots, 
was  not  the  representative  of  the  operator,  but  was  a  fellow  servant  of  the 
miners,  and  the  operator  was  not  liable  for  his  failure  to  make  such  a 
test  before  firing  a  shot. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  449- 
474;  Dec.  Dig.  §  190.* 

Who  are  fellow  servants,  see  notes  to  Northern  Pac.  R.  Co.  v.  Smith,  8 
C.  C.  A.  668;  Flippin  v.  Kimball,  31  C.  C.  A.  286.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Clinton  W. 
Howard,  Judge. 

Action  by  Stanley  Brown  against  the  Pacific  Coast  Coal  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded. 

Farrell,  Kane  &  Stratton  and  Stanley  J.  Padden,  all  of  Seattle, 
Wash.,  for  plaintiff  in  error. 

H.  R.  Lea,  of  Tacoma,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error,  a  coal  miner  by 
occupation,  brought  this  action  in  the  court  below  against  the  plain- 
tiff in  error  coal  company  to  recover  damages  for  injuries  sustained 

•For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by  him  by  the  explosion  of  gas  at  the  place  in  the  mine  where  he  was 
working,  which  was  at  breast  No.  77  on  the  sixth  level  of  the  plain- 
tiff in  error's  extensive  Black  Diamond  coal  mine,  in  King  county, 
state  of  Washington ;  the  complaint  alleging  as  grounds  of  the  acticm 
the  neglect  of  the  defendant  'thereto  to  furnish  the  plaintiff  a  safe  and 
secure  place  in  which  to  work,  and,  further: 

"That  for  want  of  due  care  and  attention  to  Its  duty  toward  the  plaintiff, 
on  or  about  the  17th  day  of  September,  1910,  the  defendant  caused  Ignato 
Rigga,  or  a  person  of  similar  name,  whose  exact  name  is  to  complainant  un- 
known, being  then  and  there  in  the  employ  of  the  defendant  as  a  gas  tester 
and  fire  boss,  and  acting  in  due  course  of  his  employment,  to  ignite  a  fuse 
with  the  intent  of  blasting  in  said  mine,  in  the  due  course  of  his  employment 
as  gas  tester  and  fire  boss,  and  at  said  time  there  was  an  accumtilatlon  of 
combustible  and  explosive  gases  in  said  mine,  and  by  reason  of  the  accumula- 
tion of  said  gases  and  by  reason  of  the  negligence,  carelessness,  and  default 
of  the  defendant  in  improperly  ventilating  said  mines,  and  in  failing  to  ascer- 
tain the  presence  of  said  gases,  the  said  gases  were  negligently  and  carelessly 
lighted  by  the  said  i)erson  designated  as  Ignato  Rigga,  while  he  was  igniting 
the  said  fuse,  and  the  gases  in  said  mine  burned  and  exploded  and  injured 
the  plaintiff,  whilst  the  plaintiff  was  in  the  employ  of  the  defendant  in  the 
capacity  aforesaid,  and  as  a  result  of  said  combustion  and  explosion  the  plain- 
tiff was  greatly  burned  and  wounded  about  his  head,  arms,  and  side,  and  had 
a  rib  broken  upon  his  left  side,  as  a  result  of  a  fall  caused  by  said  ex- 
plosion," etc. 

The  answer  of  the  company,  in  addition  to  the  denials  of  the  aver- 
ments of  the  complaint,  set  up  the  affirmative  defenses  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  negligence  of  a  fellow  serv- 
ant of  the  plaintiff,  and  assumption  of  risk,  by  the  latter. 

It  appeared  in  evidence  that  the  plaintiff  was  a  young  man  but  lit- 
tle past  majority,  and  had  been  working  in  coal  mines  for  about  two 
years,  and  in  this  particular  mine  about  five  days,  which  mine  was  and 
is  a  gaseous  one.  Being  such,  it  was,  of  course,  the  duty  of  the  com- 
pany to  provide  for  its  proper  ver/ilation,  one  means  of  which  was 
the  erection  of  brattices,  the  purpose  of  which  is  the  control  of  cur- 
rents of  air,  thereby  carrying  away  the  gas.  The  evidence  shows  that 
a  brattice  was  erected  at  the  place  in  question  8  or  10  feet  from  breast 
No.  77 y  which,  under  ordinary  conditions,  was  sufficient  to  control  the 
air  currents.  The  evidence  in  respect  to  the  ventilation  of  the  mine 
is  indefinite,  uncertain,  and  more  or  less  conflicting. 

It  appears  that  the  plaintiff.  Brown,  and  another  miner  named 
Yeshon  were  put  to  work  at  the  breast  mentioned,  in  the  face  of  which 
they  bored  certain  holes,  prepared  the  same  for  blasting,  and  then 
retired  to  a  crosscut  to  eat  their  lunch;  that  one  Righi  was  the  fire 
boss  of  the  sixth  level,  provided  with  a  lamp  specially  designed  for 
the  detection  of  gas  and  differing  in  that  respect  from  the  lamps  sup- 
plied the  ordinary  miners ;  and  that  it  was  the  duty  of  Righi  to  make 
such  tests  before  firing  the  shots  on  that  level,  which  he  only  was  al- 
lowed to  do.  Above  Righi  in  the  management  of  the  mine  was  the 
head  fire  boss,  from  whom  Righi  took  orders,  and  above  him  was  the 
foreman  of  the  mine,  who  in  turn  took  orders  from  its  superintend- 
ent, by  whom  the  miners  were  employed.  The  evidence  is  that,  shortly 
after  the  plaintiff  Brown  and  his  coworker  Yeshon  had  inserted  the 
explosives  and  fuses  in  the  holes  referred  to  and  prepared  them  for 
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tiring,  the  fire  boss  appeared  in  the  crosscut  where  they  had  lunched 
and  asked  if  the  shots  were  ready,  and,  being  answered  in  the  affirma- 
tive, they  were  told  to  show  them  to  him.  The  plaintiff  replied  to  the 
effect  that  there  was  some  gas  there,  when  Righi  told  him,  **Never 
mind  the  gas,"  or,  "The  gas  is  nothing,"  and  directed  that  he  be  shown 
the  holes,  which  the  plaintiff  and  his  companion  miner  proceeded  to 
do.  The  two  miners  mentioned  testified  that  Righi  did  not  make  any 
test  with  his  lamp  for  gas,  which,  it  appears  from  the  testimony,  was 
a  colorless,  tasteless,  and  odorless  gas  known  as  fire  damp,  while  Righi 
testified  to  the  effect  that  he  did  make  such  test.  When  the  plaintiff 
showed  Righi  the  fuse  to  the  first  shot  and  the  latter  began  prepara- 
tions for  firing  it,  Yeshon  left  the  place,  but  the  plaintiff  remained, 
with  the  result  that  when  the  first  fuse  was  lighted  by  Righi  the  ex- 
plosion occurred,  inflicting  the  injuries  for  which  the  suit  was  brought. 
The  defendant  excepted  to  the  following  instructions  of  the  court 
to  the  jury: 

"Now,  if  there  was  any  neglect  on  the  part  of  the  defendant  corporation  to 
provide  for  the  ventilation  of  the  mine  in  which  the  plaintiff  was  at  work,  that 
is  a  breach  of  legal  obligation  which  creates  a  legal  liability  to  render  com- 
pensation for  the  injury  suffered.  That  is  an  obUgation  which  rests  upon  the 
employer  to  the  extent  that  it  cannot  be  delegated  to  some  one  else.  I  mean 
by  that  the  employer  cannot  say :  *I  appoint  my  superintendent  or  my  fore- 
man to"  attend  to  that,  and  the  failure  to  provide  suitable  ventilation  is  the 
failure  of  an  employ^ — a  fellow  employ^  with  the  plaintiff.*  The  employer  is 
not  allowed  to  make  that  defense  in  regard  to  that  particular  duty  and  obliga- 
tion. Whoever  was  placed  in  the  position  to  see  to  the  ventilation  was  the  rep- 
resentative of  the  defendant  corporation,  and  for  the  purpose  of  deciding  the 
case  is  to  be  considered  as  the  principal  in  the  matter. 

"You  are  instructed  that  the  law  requires  that  the  owner,  agent,  or  operator 
of  a  coal  mine  must  furnish  not  only  a  reasonable  safe  place  in  which  to  work, 
but  also  safe  appliances,  and  this  includes  the  timber  required  with  which  to 
provide  and  maintain  a  good  and  sufficient  ventilation  to  carry  out  dangerous 


"You  are  instructed  that  the  duty  of  Inspection,  prevention,  and  removal  of 
any  accumulation  of  gas  is  imposed  on  the  coal  company.  This  duty  is  per- 
sonal and  cannot  be  delegated,  and  any  person  who  for  the  company  was  en- 
gaged in  an  employment  having  as  part  of  his  duties  the  duty  of  Inspection, 
prevention,  and  removal  of  any  accumulation  of  gas  is  not  a  fellow  servant  of 
a  coal  miner  with  respect  to  the  performance  of  that  duty. 

"Now,  a  man  may  be  a  fellow  servant  in  the  general  oi)eratlons  of  the  coal 
mine;  but,  wherever  he  is  charged  with  the  employer's  specific  duty  of  pro- 
viding for  ventilation  and  suitable  means  for  making  the  operation  of  the  mine 
safe,  he  is  not  a  fellow  servant  in  the  performance  of  those  duties. 

"A  coal  company  employing  such  person  would  be  responsible  for  all  damages 
caused  by  reason  of  negligence  in  the  performance  of  his  duties  in  the  preven- 
tion, inspection,  and  removal  of  any  accumulation  of  gas. 

"You  are  instructed  that  an  employ^  of  a  coal  company  one  of  whose  duties 
it  is  to  test  for  gas  in  a  coal  mine  is  not  a  fellow  servant  with  the  coal  miner 
so  far  as  he  is  engaged  in  the  performance  of  such  duty." 

The  mine  in  question  being  a  gaseous  one,  necessarily  in  working 
it  gas  was  developed,  of  which  the  plaintiff,  according  to  his  own  tes- 
timony, had  knowledge. 

It  is  insisted  on  the  part  of  the  appellant  that  the  appellee  assumed 
the  risk  of  the  work  in  which  he  engaged,  and  also  that  the  proximate 
cause  of  the  injury  complained  of  was  Righi's  failure  to  test  for  gas 
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before  lighting  the  fuse,  and  that  he  was  the  fellow  servant  of  the  ap- 
pellee, for  whose  negligence  the  company  was  not  liable. 

The  evidence  is  such  that  the  jury  might  have  found  against  the 
plaintiff  upon  the  question  of  reasonable  provisions  for  the  ventilation 
of  the  mine,  and,  as  the  direct  proximate  cause  of  the  accident  was 
manifestly  the  failure  of  the  fire  boss  to  test  for  gas  by  means  of  his 
lamp  before  igniting  the  fuse,  the  real  question  in  the  case  is  whether 
the  court  below  was  right  in  instructing  the  jury  as  it  did  that  he 
was  to  be  regarded  as  the  representative  of  the  company  and  not  as 
a  fellow  servant  of  the  plaintiff.  If  the  former,  then  manifestly  the 
company  did  not  furnish  the  plaintiff  a  safe  place  in  which  to  work; 
but,  if  the  latter,  it  is  equally  plain  that  the  instruction  was  erroneous 
and  that  the  judgment  should  be  reversed. 

Much  reliance  is  placed  by  the  appellee  upon  the  decision  of  the 
Supreme  Court  of  the  state  of  Washington  in  the  case  of  Costa  v. 
Pacific  Coast  Co.,  26  Wash.  138,  66  Pac.  398,  in  which  it  was  held  in 
effect  that  such  a  gas  tester  was  the  personal  representative  of  the 
company.  Under  the  statute  of  the  state  of  Washington  of  1891, 
that  was  undoubtedly  so,  for  it  provided  as  follows : 

"The  owner,  agent  or  operator  of  every  coal  mine,  whether  operated  by 
shaft,  slopes  or  drifts,  shall  provide  and  maintain  in  every  coal  mine  a  good 
and  sufficient  amount  of  ventilation  for  such  persons  as  may  be  employed 
therein,  the  amount  of  air  in  circulation  to  be  in  no  case  less  than  one  hundred 
(100)  cubic  feet  for  each  person  i)er  minute,  measured  at  the  foot  of  the  down- 
cast, the  same  to  be  increased  at  the  discretion  of  the  inspector  according  to 
the  character  and  extent  of  the  workings  or  the  amount  of  powder  used  in 
blasting,  and  said  volume  of  air  shall  be  forced  and  circulated  to  the  face  of 
every  working  place  throughout  the  mine,  so  that  said  mine  shall  be  free  from 
standing  powder  smoke  and  gases  of  every  kind."    Laws  of  1891,  c.  81,  §  9. 

There  was  then,  therefore,  in  the  state  a  statute  expressly  requir- 
ing all  such  mines  in  the  state  to  bft  kept  free  from  gas  of  every  kind, 
which  imposed  upon  the  operator  thereof  the  imperative  duty  of  com- 
plying with  the  law.  But  that  statute  was  subsequently  changed  by 
the  Legislature  of  the  state  of  Washington,  and  at  the  time  the  present 
case  arose  the  statute  of  the  state  (Rem.  &  Bal.  Code,  §  7381)  provided 
as  follows: 

"The  owner,  agent  or  operator  of  every  coal  mine,  whether  operated  by 
shafts,  slopes  or  drifts,  shall  provide  in  every  coal  mine  a  good  and  sufficient 
amount  of  ventilation  for  such  persons  and  animals  as  may  be  employed 
therein,  the  amount  of  air  in  circulation  to  be  in  no  case  less  than  one  hun- 
dred cubic  feet  per  minute  for  each  man,  Jboy,  horse  or  mule  employed  in  said 
mine  and  as  much  more  as  the  inspector  may  direct,  and  said  air  must  be 
made  to  circulate  through  the  shafts,  levels,  stables,  and  working  places  of 
each  mine  and  on  the  traveling  roads  to  and  from  aU  such  worldng  places. 
Every  mine  shall  be  divided  into  districts  or  splits,  and  not  more  than  seventy- 
five  persons  shall  be  employed  at  any  one  time  in  each  district  or  split :  Pro- 
vided, that  where  the  inspector  give  permission  in  writing  a  greater  number 
than  seventy-five  men,  but  not  to  exceed  one  hundred  men  may  be  employed  in 
each  of  said  splits :  Provided,  also,  that  in  all  mines  already  developed,  where, 
in  the  opinion  of  the  mining  inspector,  the  system  of  splitting  the  air  cannot 
be  adopted  except  at  extraordinary  and  unreasonable  expense,  such  mine  or 
mines  will  not  be  required  to  adopt  such  split  air  system,  and  the  owner  or 
operators  of  every  coal  mine  shall  have  the  right  of  appeal  from  any  order  re- 
quiring the  air  to  be  split,  to  the  examining  board  provided  for  in  section  7372, 
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and  said  board  shall,  after  investigation  confirm  or  revoke  the  orders  of  the 
mining  inspector.  Each  district  or  split  shall  be  ventilated  by  a  separate  and 
distinct  current  of  air,  conducted  from  the  down-cast  through  said  district,  and 
thence  directed  to  the  up-cast  On  all  main  roads  where  doors  are  required, 
they  shall  be  so  arranged  that  when  one  door  is  open  the  other  shall  remain 
closed,  so  that  no  air  shall  be  diverted.  In  all  mines  where  fire  damp  is  gen- 
erated, every  working  place  shall  be  examined  every  morning  with  a  safety 
lamp  by  a  competent  person,  and  a  record  of  such  examination  shall  be  en- 
tered by  the  person  making  the  same  in  a  book  to  be  kept  at  the  mine  for  that 
purpose,  and  said  book  must  always  be  produced  for  examination  at  the  re- 
quest of  the,  inspector." 

The  requirement  of  the  state  statute,  therefore,  in  force  at  the  time 
of  the  present  case  arose,  is  that,  in  such  mines  as  the  one  in  question 
"every  working  place  shall  be  examined  every  morning  with  a  safety 
lamp  by  a  competent  person,  and  a  record  of  such  examination  shall 
be  entered  by  the  person  making  the  same  in  a  book  to  be  kept  at  the 
mine  for  that  purpose,  and  said  book  must  always  be  produced  for 
examination  at  the  request  of  the  inspector,"  which  is  a  far  less  dras- 
tic provision  than  that  of  the  former  act,  requiring  all  such  mines  in 
the  state  "to  be  kept  free  from  gas  of  every  kind." 

Conceding  that,  notwithstanding  this  specific  provision  of  the  Wash- 
ington statute  requiring  the  examination  every  morning  by  a  compe- 
tent person  with  a  safety  lamp  of  every  working  place  in  such  mines 
and  the  entry  in  a  book  kept  for  that  purpose  of  the  result  of  such 
examination,  the  operator  is  still  responsible  for  such  further  care  as 
the  common  law  imposes  upon  him,  that  law  does  not  make  of  such 
an  employe  as  Righi,  in  the  instant  case,  the  representative  of  the 
master;  for  certainly,  under  that  law,  in  view  of  the  ruling  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Alaska  Mining  Co. 
v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct.  40,  42  L.  Ed.  390,  and  other 
decisions  of  that  court  there  referred  to,  he  must  be  regarded  as  the 
fellow  servant  of  the  plaintiff.  See,  also,  the  decision  of  this  court 
in  Davis  v.  Trade  Dollar  Mining  Co.,  117  Fed.  122,  54  C.  C.  A.  636; 
Browne  v.  King,  100  Fed.  561,  40  C.  C.  A.  545;  and  What  Cheer 
Coal  Co.  V.  Johnson,  56  Fed.  810,  6  C.  C.  A.  148. 

It  results  that  the  judgment  must  be  and  is  reversed,  and  the  cause 
remanded  to  the  court  below  for  a  new  trial. 


(211  Fed.  873) 

RIVERSIDE  TP.  v.  STEWART. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    February  16, 1914.) 

No.  1789. 

1.  Towns  (f  62*) — Claims — Presentation  to  Town  Boabd — Necessitt. 

Act  N.  J.  Aprfl  4,  1871  (P.  L.  92),  providing  that  it  shall  not  be  lawful 
for  the  board  or  council  of  a  town  or  the  commissioners  of  a  county,  etc., 
to  pay  or  disburse  public  moneys  to  any  person  unless  he  shall  have  first 
presented  a  detailed  bill  or  items  or  demand  specifying  how  such  bill  or 
demand  is  made  up,  and  the  dates  and  the  names  of  the  persons  to  whom 
the  amounts  composing  the  bill  were  severally  paid,  with  affidavit,  etc., 

•For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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has  no  application  to  a  disputed  claim  against  a  town  for  money  due  un- 
der a  sewer  construction  contract. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent  Dig.  §{  105-109 ;  Dec.  Dig. 
{  62.*] 

2.  Evidence  (§  445*) — Parol  Evidence — Township  Board — Minutes. 

Where  a  township  board  at  a  regular  meeting  granted  a  sewer  con- 
tractor who  was  present  an  extension  of  time,  but  the  clerk,  acting  under 
directions,  did  not  record  the  extension  in  tlie  minutes,  but  at  once  made 
a  note  on  the  calendar  so  as  to  refer  to  It  when  the  extension  had  ex- 
pired, the  contractor  having  acted  under  the  extension  was  entitled  to 
prove  the  same  by  parol  in  defense  of  a  claim  by  the  town  for  a  penalty 
for  delay. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §§  2052-2065 ;  Dec 
Dig.  §  445.*] 

3.  Towns  (§  24*) — Acts  of  Township  Board— Failure  to  Record. 

Rights  of  a  third  person  dealing  in  good  faith  with  a  municipality  can- 
not be  prejudiced  by  the  omission  of  the  township  board  to  record  a  cor- 
porate action  properly  taken. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent.  Dig.  §§  34,  85 ;  Dec.  Dig. 
i  24.*] 

4.  Towns  (§  42*) — Public  Improvements — Extras — Contract — Waiver. 

A  provision  of  a  municipal  sewer  contract  that  the  contractor,  in  order 
to  receive  payment  for  extra  work,  must  present  a  bill  for  extras  accom- 
panied by  an  order  in  writing  from  the  engineer  and  the  township  com- 
mittee, etc.,  was  one  which  the  township  could  waive  and  was  waived  by 
direction  of  the  township  committee  and  the  engineer,  and  the  contractor 
at  a  regular  meeting  was  directed  to  proceed  to  include  the  extras;  they 
saying  that  "their  word  was  as  good  as  their  contract." 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent  Dig.  {  77;  Dec  Dig. 
{  42.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nev^  Jersey ;  John  Rellstab,  Judge. 

Action  by  James  F.  Stewart  against  the  Township  of  Riverside. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

G.  Dore  Cogswell  and  Gaskill  &  Gaskill,  all  of  Camden,  N.  J.,  for 
plaintiff  in  error. 

Bleakly  &  Stockwell,  of  Camden,  N.  J.,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below,  the  plaintiff, 
James  F.  Stewart,  a  citizen  of  Pennsylvania,  brought  suit  against  the 
township  of  Riverside,  a  corporate  citizen  of  New  Jersey,  to  recover 
a  balance  alleged  to  be  due  for  the  construction  of  a  sewerage  system 
for  the  township  under  a  written  contract  and  for  certain  extra  work 
in  addition.  The  case  virtually  involved  proofs  as  to  the  whole  con- 
tract, and  the  taking  thereof  occupied  two  weeks.  The  court,  with 
the  aid  of  counsel,  then  systematized  the  evidence,  preparing  tables 
showing  what  items  were  conceded,  what  were  in  question,  and,  when 
in  question,  the  respective  contentions  of  the  parties.  In  this  way  the 
court  in  its  charge  started  with  a  balance  of  $9,683.83  in  favor  of  the 
plaintiff  based  on  a  final  estimate  of  the  engineer  made  April  15,  1910. 

*For  tfUier  cases  see  same  topic  &  S  nvmbbb  in  Dec.  £  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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To  this  were  added  12  items  of  conceded  extras  aggregating  $134.44, 
shown  in  schedule  A.  In  addition  to  this,  the  plaintiff  claimed  $1,- 
084.57  for  extra  items  shown  in  schedule  B,  which  defendant  con- 
tended were  foreclosed  and  eliminated  by  the  measurements  and  esti- 
mates of  the  engineer.  The  plaintiff  also  claimed  $484.70  for  materials 
furnished,  shown  on  schedule  C,  concerning  which  the  only  dispute 
was  as  to  the  price.  The  plaintiff  also  claimed  $7,633.75  shown  in 
-schedule  D,  which  was  for  extra  work  not  covered  by  the  contract. 
It  will  thus  be  seen  the  aggregate  of  the  plaintiff's  claim  was  $19,- 
020.79.  On  the  part  of  the  defendant  it  was  contended,  inter  alia,  that 
plaintiff  had  never  completed  the  contract  and  was  not  entitled  to 
maintain  his  action  by  reason  thereof,  and  by  reason  of  the  further 
fact  that  he  had  not,  before  suit  brought,  presented  his  claim,  verified, 
by  affidavit,  to  the  township  authorities.  As  to  the  extras,  the  town- 
ship defended  on  the  ground  that  they  were  not  authorized  in  writing 
as  provided  by  the  contract.  The  township  further  claimed  to  offset 
plaintiff's  claim  by  $10,725,  being  for  the  plaintiff's  alleged  delay  of 
429  days  at  the  rate  of  $25  per  day,  the  sum  stipulated  in  the  contract 
for  delay  in  completing  the  work.  The  defendant  also  claimed  a 
credit  of  $395.94,  being  the  difference  between  $1,257.94,  which  the 
defendant  claimed,  and  $862,  which  plaintiff  allowed  and  credited  for 
certain  articles  supplied  by  defendant.  The  defendant  also  claimed 
$2,352.87  for  certain  sand,  which  sand  each  party  averred  the  other 
was  bound  to  furnish.  Against  the  imposition  of  the  penalty  of 
$10,725  the  plaintiff  defended  on  the  ground  that  such  delay  as 
there  was,  was  not  a  delay  of  anything  provided  for  in  the  contract, 
but  grew  out  of  the  extra  work  the  defendant  authorized,  and  that 
the  defendant  duly  authorized  an  extension  of  the  contract  date  of 
performance.  The  jury  found  a  verdict  for  plaintiff  of  5513,630.  On 
entry  of  judgment  thereon  for  such  sum,  with  interest,  in  all  $15,- 
470.39,  defendant  sued  out  this  writ. 

Under  the  charge  of  the  court,  the  facts  of  the  substantial  perform- 
ance of  the  contract  by  the  plaintiff,  that  the  extras  were  ordered  by 
the  township  committee,  in  their  corporate  capacity,  that  they  waived 
the  contract  requirement  of  written  authorization  and  also  waived  and 
extended  the  contract  date  of  performance,  have  all  been  settled  in 
favor  of  the  plaintiff  by  the  verdict.  The  writ  of  error  raises,  how- 
ever, certain  questions  of  law  to  which  we  now  turn. 

[1]  The  first  question  challenges  the  right  of  the  plaintiff  to  main- 
tain this  suit.  The  New  Jersey  Act  of  April  4,  1871  (P.  L.  92),  pro- 
vides : 

"That  it  shall  not  be  lawful  for  the  board  of  chosen  freeholders,  or  the  town- 
ship committee,  or  common  council,  or  commissioners  of  any  county,  city,  town- 
ship, town  or  borough  in  this  state  to  pay  or  disburse  out  of  any  of  the  moneys 
of  the  said  county,  city,  or  town,  or  township,  or  borough,  to  any  person,  un- 
less the  person  claiming  or  receiving  said  moneys  shall  first  present  to  the 
party  or  parties  paying  any  such  moneys  a  detailed  bill  of  items  or  demand, 
specifying  particularly  how  such  bill  or  demand  is  made  up,  and  the  dates 
and  the  names  of  the  persons  to  whom  the  amounts  composing  such  bill  or 
demand  were  severally  paid,  with  the  affidavit  of  the  party  claiming  payment 
of  said  bill  or  demand  that  the  same  is  correct,  that  any  disbursing  officer  is 
authorized  to  take  said  affidavit  without  cost" 
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It  IS  conceded  that  Stewart  presented  to  the  township  no  verified 
statement  of  his  claim  before  suit.  The  proofs  show  that  prior  to  suit 
the  township  denied  it  owed  him  anything  and  indeed  claimed  to  re- 
cover a  large  sum  against  him.  The  contention  of  the  defendant  that 
this  action  would  not  lie  the  court  below  denied,  saying : 

"The  manifest  purpose  of  the  statute,  viz.,  the  enjoined  payment  of  moneys 
without  sworn  proof  of  the  correctness  of  the  claim  In  detail,  does  not  con- 
template a  case  where  the  plaintiCTs  claim  is  totally  repudiated,  and  he  is 
relegated  to  an  action  at  law  to  prove  It,  wherein  sworn  proof  of  his  claim 
in  detail  is  necessary  to  reduce  It  to  Judgment." 

We  find  no  error  in  the  court's  so  holding.  Clearly  this  act  was 
meant  to  create  certain  statutory  requirements  in  the  absence  of  which 
municipal  boards  could  not  pay  public  money  to  any  one.  It  was 
meant  to  cover  cases  where  the  money  was  being  paid,  to  forbid  its 
being  paid  until  these  statutory  prerequisites  were  observed,  and  "to 
protect  the  body  that  audits  its  bills  by  giving  them  the  protection 
of  a  sworn  claim."  Wahl  v.  Atlantic  City  (N.  J.)  85  Atl.  1024.  The 
purpose  of  that  statute  to  prevent  improper  municipal  payments,  and 
the  mischief  it  was  meant  to  prevent,  had  no  application  where  such 
municipality  was  not  only  refusing  to  pay  but  denying  liability.  No 
reason  is  now  suggested  why  a  person,  payment  of  whose  claim  is 
contested,  should,  in  order  to  enable  him  to  sue,  be  required  to  pre- 
sent a  verified  statement  thereof  to  the  municipality.  This  holding 
has  the  support  of  Downie  v.  Passaic,  54  N.  J.  Law,  223,  23  Atl.  954, 
where  the  Supreme  Court  held  that: 

"The  statutory  prohibition  seems  to  be  applicable  when  a  claim  Is  undis- 
puted ;  a  verification  of  an  account  can  serve  no  useful  purpose  when  the  debt 
Is  wholly  repudiated  and  the  creditor  is  obliged  to  prove  the  Justice  of  his 
demand  in  a  court  of  law." 

[2,3]  The  next  question  refers  to  the  admission  of  oral  testimony 
which,  it  is  alleged,  wrongfully  was  allowed  to  supply  or  vary  the  re- 
corded minutes  of  the  township.  Briefly  stated,  it  appears  that,  Stew- 
art having  been  directed  to  do  some  extra  work  not  provided  for  in 
the  contract,  evidence  was  admitted  to  show  that  at  a  regular  meet- 
ing of  the  township  board,  the  board,  by  corporate  action,  granted 
Stewart,  who  was  present,  an  extension  of  time.  The  evidence  fur- 
ther tended  to  show  that  acting  under  directions  the  clerk  did  not  rec- 
ord such  action  of  the  committee  in  the  minutes,  but  at  once  and  by 
direction  made  a  note  "on  the  calendar,  July  26th,  so  as  to  refer  to 
it  when  the  six  weeks  had  expired."  The  plaintiff  having  acted  there- 
under, and  there  being  no  question  of  the  good  faith  of  all  parties  in 
the  matter,  we  think  the  court  committed  no  error  in  admitting  testi- 
mony to  show  that  proper  corporate  action  had  been  taken  to  extend 
the  time.  That  the  rights  of  a  third  person  dealing  in  good  faith  with 
a  municipality  cannot  be  prejudiced  by  omission  of  that  body  to  duly 
record  corporate  action  taken  is  well  settled.  Bank  v.  Dandridge,  12 
Wheat.  64,  6  L.  Ed.  552;  United  States  v.  Fillebrown,  7  Pet.  28,  8. 
h.  Ed.  596;  Bigelow  v.  Perth  Amboy,  25  N.  J.  Law,  297;  Calahan 
v.  The  Mayor,  34  App.  Div.  344,  54  N.  Y.  Supp.  279;  2  Dillon  on 
Municipal  Corp.  (5th  Ed.)  §  557. 
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[4]  The  next  question  concerns  the  right  of  the  plaintiff  to  recover 
for  extras  not  covered  by  the  contract  and  for  which  the  plaintiff  pro- 
duced no  written  order  signed  by  the  engineer  and  the  township  com- 
mittee. In  that  regard  the  contract  provided  that  the  plaintiff  should 
not  be  entitled  "to  receive  payment  for  any  extra  work  as  extra  work 
unless  such  bill  for  extras  be  accompanied  by  an  order  in  writing  from 
the  engineer  and  said  township  committee,  who  shall  fix  the  price  for 
such  work."  The  court  admitted  proof  which  tended  to  show  that  at 
regular  meetings  of  the  township  committee,  and  acting  as  such  the 
committee,  the  engineer  and  the  plaintiff  fully  discussed  and  consid- 
ered such  extra  items  and  work,  and  the  plaintiff  was  then  directed 
to  proceed  with  them ;  they  saying  "their  word  was  as  good  as  their 
contract."  That  a  contract  requirement  such  as  here  provided  may 
be  subsequently  waived  by  the  parties  is  established  by  the  authorities. 
Headley  v.  Cavileer,  82  N.  J.  Law,  635,  82  Atl.  908;  Kilby  v.  Hinch- 
man,  132  Fed.  960,  66  C.  C.  A.  67.  The  court  therefore  was  not  in 
error  in  admitting  testimony  tending  to  show  such  waiver. 

Without  entering  into  a  detailed  discussion  of  the  other  questions 
raised  and  ably  argued  by  counsel,  we  content  ourselves  with  saying 
that  they  have  all  been  duly  considered,  with  the  result  that  we  find 
no  sufficient  reason  for  disturbing  this  judgment,  which  was  reached 
after  a  patient  and  protracted  trial  and  subjecting  the  parties  to  the 
expense,  delay,  and  labor  of  another  trial. 

The  judgment  below  is  affirmed. 
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MORRIS  et  al.  v.  GLOBE  NAVIGATION  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  2,  1914.    Rehearing  De- 
nied March  10,  1914.) 

No.  2267. 

Collision  (f  95*) — Steam  Vessels— Fault. 

A  collision  at  night  in  the  Carquinez  Straits  between  a  steamship  and 
a  tug  with  a  barge  loaded  with  stone  on  her  side  held,  on  the  evidence, 
due  solely  to  the  fault  of  the  tug  in  giving  a  passing  signal  of  one  whistle 
and  going  to  starboard  across  the  course  of  the  steamship,  which  was  then 
on  her  starboard  side. 

[Ed.  Note.— For  other  cases,  see  Collision,  Ont  Dig.  U  2(X)-202;  Dec. 
Dig.  S  95.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  John  J.  De  Haven, 
Judge. 

Libel  in  admiralty  for  collision  by  the  Globe  Navigation  Company 
against  the  steam  tug  Ada  Warren ;  Daniel  E.  Morris,  Louis  A.  Lloyd, 
and  J.  A.  Maguire,  trustees  of  the  Warren  Improvement  Company, 
claimants.    Decree  for  libelant,  and  claimants  appeal.    Affirmed. 

Louis  T.  Hengstler,  of  San  Francisco,  Cal.,  for  appellants. 
William  Denman  and  Denman  &  Arnold,  all  of   San  Francisco, 
Cal..  for  appellee. 

•For  oUier  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  About  4:30  a.  m.  of  October  11,  1906,  a 
collision  occurred  between  the  steamship  Meteor  and  the  tug  Ada 
Warren  having  in  tow  a  barge  loaded  with  rock,  resulting  in  damage 
to  the  ship,  to  recover  which  the  present  libel  was  brought.  The  trial 
court  found  the  tug  solely  in  fault  and  gave  judgment  for  the  libelant, 
to  reverse  which  the  claimants  of  the  tug  brought  this  appeal. 

It  is  conceded  that  at  the  time  of  the  collision  the  captain  of  the  tug 
was  asleep  and  did  not  come  on  deck  until  after  it  had  occurred.  The 
tug  was  at  the  time  in  charge  of  a  pilot  named  Oden,  and  there  was 
also  on  it  as  lookout  a  seafaring  man  who  seems  to  have  disappeared ; 
at  all  events,  he  was  not  produced  as  a  witness  by  either  party.  There 
was  al^  on  the  tug  as  a  passenger  a  man  named  Miller,  who,  it  ap- 
pears, had  had  many  years'  experience  at  sea,  but  who  seems  from  the 
record  to  have  then  had  some  connection  with  the  rock  company. 
The  collision  occurred  at  a  point  somewhere  in  the  Carquinez  Straits. 
In  the  appellants'  answer  to  the  libel  it  was,  among  other  things,  al- 
leged as  follows : 

"That,  on  the  11th  day  of  October,  at  the  hour  of  about  half  past  4  o'clock 
a.  m.,  the  tug  Ada  Warren,  with  a  barge  heavily  laden  with  rock  lashed  to 
her  starboard  side,  was  about  to  enter  the  Straits  of  Carquinez,  proceeding  in 
the  direction  from  San  Pablo  Bay.  That  just  as  she  was  rounding  a  point 
near  the  place  called  Oleum,  and  entering  the  said  straits,  a  red  light  was 
seen  a  Uttle  to  starboard  by  those  in  charge  of  and  navigating  said  tug,  which 
red  light  proved  to  be  the  port  light  of  the  steamship  Meteor,  coming  down 
the  stream  at  a  considerable  rate  of  speed.  The  tug  Ada  Warren  thereupon 
blew  one  whistle  to  indicate  her  intention  to  go  to  the  starboard  of  said  ap- 
proaching vessel  and  ported  her  helm.  That,  in  the  moment  when  said  sig- 
nal was  given  and  said  maneuver  executed,  it  appeared  to  those  in  charge  of 
the  tug  that  but  for  said  maneuver  the  fast  approaching  vessel  of  large  size 
would  strike  the  tug  or  her  barge  amidship  and  probably  sink  them  or  one  of 
them.  That  said  signal  of  one  whistle  was  not  answered  by  said  steamship, 
but  after  a  short  interval  of  time  two  whistles  were  heard  coming  from  said 
steamship,  and  simultaneously  she  showed  her  green  light  in  close  proximity. 
A  collision  then  appearing  impending  and  almost  inevitable,  the  officer  in 
charge  of  the  watch  on  the  tug,  in  order  to  ease  the  blow  which  he  expected 
the  tug  and  her  barge  to  receive,  gave  three  whistles  and  signaled  to  the  engi- 
neer of  said  tug  to  reverse,  full  speed  astern.  Immediately  thereafter  the 
steamship  and  the  barge  came  together.  That,  owing  to  the  excessive  speed 
of  said  Meteor  in  the  locality  where  said  vessels  met,  and  to  her  failure  to 
respond  to  and  act  upon  the  signals  of  the  Ada  Warren,  and  to  the  change  ol 
the  Meteor's  course  to  her  port,  the  collision  between  the  two  vessels  occurred 
in  spite  of  the  effort  of  the  tug  to  keep  out  of  the  way  of  said  steamship ;  and 
that  by  the  fault  of  said  steamship  Meteor,  her  officers  and  crew,  the  said 
tug  and  her  barge,  together  with  the  cargo  of  said  barge,  suffered  severe  dam- 
age, and  that  the  damage  so  received  amounted  to  not  less  than  the  sum  of 
dollars." 

Subsequently  the  answer  was  amended  by  striking  therefrom  the 
clause  reading : 

"That  said  signal  of  one  whistle  was  not  answered  by  said  steamship,  but 
after  a  short  interval  of  time  two  whistles  were  heard  coming  from  said  steam- 
ship, and  simultaneously  she  showed  her  green  light  in  close  proximity." 


Digitized  by 


Google 


MORRIS  V.  GLOBE   NAVIGATION  CO.  257 

The  answer  was  verified  by  D.  O.  Church,  secretary  of  the  Warren 
Improvement  Company,  who,  in  his  verification,  stated : 

'*That  the  source  of  deponent's  knowledge  in  the  premises  is  information  re- 
ceived by  deponent  from  the  master  and  pilot  of  said  steamship  Ada  Warren, 
and  that  deponent  verily  believes  the  same  to  be  true." 

As  has  been  said,  the  lookout  on  the  tug  was  not  called  by  either 
party ;  nor  was  the  pilot,  Oden,  in  respect  to  whom  the  record  shows 
that  the  proctor  for  the  claimants  stated  to  the  trial  court  that  he  re- 
quested Church  to  find  Oden,  and,  after  having  done  so: 

"That  then  we  had  a  conference  with  reference  to  Oden,  and  went  carefully 
over  his  testimony  given  before  the  local  inspectors.  I  am  sorry  to  say  that 
that  testimony,  which  was  taken  on  two  different  dates,  shows  that  he  seems 
to  have  changed  his  mind  between  the  first  date  and  the  second  date,  for  some 
unaccountable  reason,  so  that  we  cannot  call  him  as  a  trustworthy  witness. 
After  Saturday  we  gave  up  the  attempt  to  find  him  and  call  him  as  a  witness. 
That  is  the  unfortunate  predicament  we  are  in  in  this  case,  if  your  honor 
please.  We  shall  have  to  rely  entirely,  outside  of  the  evidence  given  by  Capt 
Hammer  with  reference  to  the  locality  and  the  circumstances  surrounding  this 
occurrence,  upon  the  evidence  as  it  appears  in  the  depositions  on  the  other 
side." 

The  record  shows  that  at  the  time  in  question  the  Meteor  was  going 
down  the  straits  from  Port  Costa  at  about  eight  knots  an  hour,  and 
that  the  Ada  Warren  with  the  barge  lashed  to  her  starboard  side  was 
proceeding  up  the  straits  bound  for  Suisun  Bay.  The  night  was  clear, 
and  a  strong  tide  running,  which  of  course  lessened  the  speed  at  which 
the  ship  was  going.  Her  master  was  examined  as  a  witness,  and  his 
testimony  is,  in  part,  substantially  as  follows : 

That  he  first  saw  the  tug  about  a  point  and  a  half  off  the  port  bow 
of  the  Meteor,  first  seeing  her  upper  masthead  light,  then  the  lower 
one,  and  a  green  light.  That  the  green  light  seemed  to  be  proceeding 
across  the  straits,  but  he  was  not  able  to  determine  whether  the  tug 
was  going  directly  across  or  at  an  angle,  although  he  thought  she  was 
bound  for  South  Vallejo.  That  when  the  two  vessels  were  about 
1,000  feet  apart  the  green  light  of  the  tug  crossed  the  bow  of  the  Me- 
teor from  port  to  starboard  until  it  could  be  seen  probably  one-quarter 
of  a  point  on  the  starboard  side  of  the  ship,  and  that  then  the  Ada  War- 
ren showed  both  red  and  green  lights  and  blew  her  whistle.  That  up 
to  that  time  the  Meteor  had  held  her  course  and  speed,  but  then  an- 
swered with  one  whistle,  and  her  wheel  was  at  once  brought  hard 
aport,  and  seeing  that  a  collision  was  imminent  she  blew  three  whistles 
and  was  started  full  speed  astern,  the  effect  of  which  was  to  swing  her 
bow  to  starboard.  That  the  Ada  Warren  never  gave  any  other  signal 
than  the  one  whistle.  That  the  starboard  bow  of  the  barge  struck  the 
Meteor  about  35  feet  aft  of  her  port  bow,  inflicting  the  injury  for 
which  the  libel  was  brought. 

It  is  earnestly  insisted  by  the  appellants'  proctor  that  the  testimony 
of  the  Meteor's  master  is  in  direct  conflict  with  an  affidavit  made  by 
him  on  the  12th  of  October,  1906,  which  is  printed  in  the  transcript 
and  which  it  is  insisted  on  behalf  of  the  appellants  this  court  should 
consider  for  the  reason,  as  is  said,  that  they  were  not  aware  of  its  ex- 
istence in  time  to  have  introduced  it  in  evidence  on  the  trial  or  to  have 
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called  it  to  the  attention  of  the  master  at  the  time  of  his  examination 
as  a  witness. 

A  perusal  of  the  affidavit  shows  that  in  it  the  master  (McFarland) 
states  that,  when  he  discovered  the  green  light  of  the  tug  off  the  port 
bow  of  the  Meteor,  it  was  about  1^  miles  distant,  whereas  in  his  tes- 
timony he  gives  the  distance  as  approximately  3  miles ;  but  upon  the 
important  points  in  the  case  we  do  not  discover  the  positive  conflict 
,  between  his  affidavit  and  testimony  that  the  appellants'  proctor  insists 
exists.  The  substance  of  his  testimony  upon  those  points  has  already 
been  stated,  and  upon  the  points  referred  to  the  affidavit  is  as  follows : 

"That  having  the  right  of  way,  under  the  local  rules,  the  Meteor  held  her 
course.  Both  vessels  continued  until  seeing  that  the  other  vessel  was  not  chang- 
ing her  course,  as  she  should  have  done,  and  seeing  there  was  danger  of  colli- 
i>ion,  the  deponent  started  to  put  his  helm  to  starboard  to  change  his  course 
to  port  to  avoid  collision,  and  had  started  to  blow  his  whistle  to  give  notice 
to  this  effect,  when  suddenly  the  other  vessel,  which  subsequently  proved  to  be 
the  tugboat  Ada  Warren  with  barge  alongside,  blew  one  whistle  and  changed 
her  course,  showing  a  red  light.  (At  this  time  of  changing  his  course  when 
he  started  to  give  two  blasts  of  his  whistle,  the  deponent  had  already  pulled 
the  whistle  cord  and  a  short  blast  had  been  given  before  the  change  of  course 
of  the  Ada  Warren  was  noticed.)  Immediately  the  red  light  was  seen,  the  en- 
gines were  ordered  full  speed  astern  and  three  short  blasts  given  to  indicate 
this  procedure.  The  Ada  Warren  seemed  to  continue  on  her  course,  and  within 
about  two  minutes  struck  the  Meteor  on  the  port  bow,  doing  considerable 
damage  to  the  Meteor  and  sustaining  damage  herself.  That  at  the  time  of 
the  collision,  in  the  opinion  of  the  deponent,  the  Meteor  had  practically  lost 
her  headway.  That  at  the  time  of  the  collision  Second  Ofllcer  Look  and  Quar- 
termaster Harry  Johnson  were  on  the  bridge  with  the  deponent." 

The  appellants'  proctor  insists  that  the  master  in  his  affidavit  states 
that  the  Meteor  was  the  first  of  the  two  vessels  to  blow  one  whistle. 
We  do  not  so  understand  the  affidavit.  The  statements  in  it  are  con- 
fused, but  what  we  think  the  master  does  therein  state  is  that,  hav- 
ing the  right  of  way,  the  Meteor  held  her  course,  and,  seeing  that 
the  tug  was  not  changing  hers  and  that  there  was  danger  of  collision, 
he  "started"  to  put  his  helm  to  starboard  to  change  his  course  to 
port  in  order  to  avoid  collision,  and  had  "started"  to  blow  his  whistle 
to  give  notice  to  that  effect  when  suddenly  the  tug  blew  one  whistle 
and  changed  her  course,  showing  a  red  light.  He  then  states  in  the 
affidavit  that  he  gave  a  short  blast  before  he  noticed  the  change  of 
course  of  the  Ada  Warren.  This  is  by  no  means  saying  that  the  Ada 
Warren  had  not  before  that  blown  her  whistle.  His  testimony,  as  has 
been  seen,  is  positive  to  the  effect  that  the  tug  first  blew  the  one  whis- 
tle, and  in  that  respect,  as  in  others,  the  master  of  the  Meteor  is  cor- 
roborated by  the  positive  testimony  of  the  only  disinterested  eyewit- 
ness to  the  accident — Miller,  the  passenger  on  the  tug.  And  the  mas- 
ter's testimony  to  the  effect  that  the  tug  blew  the  first  one  blast  is 
somewhat  corroborated  by  the  finding  of  the  local  inspectors  as  to 
what  the  pilot  of  the  tug  testified  before  them,  which  finding  is  in  the 
record  (although  the  testimony  of  the  pilot  is  not)  and  is  as  follows : 

"We  also  find  from  the  evidence  taken  in  the  above-entitled  matter  that  the 
tug  Ada  Warren  was  in  charge  of  Pilot  William  T.  Oden,  at  the  time  of  the 
collision ;  and  we  are  satisfied  that  he  was  negligent  in  navigating  said  vessel 
on  that  occasion,  inasmuch  as  he  violated  rule  III  of  the  Pilot  Rules  for  At- 


Digitized  by 


Google 


MORBIS  V,  GLOBE  NAVIGATION  CO.  259 

lantic  and  Paciflc  Coast  Inland  Waters,  In  not  blowing  four  blasts  of  the  steam 
whistle,  when,  as  he  testified,  the  Meteor  blew  two  blasts  of  the  whistle  after 
the  Ada  Warren  had  blown  one  blast" 

It  will  be  seen  from  this  finding  that  the  Pilot  Oden  testified  before 
the  local  inspectors  that  the  Ada  Warren  had  blown  one  blast  before 
the  master  of  the  Meteor  blew  two  to  give  notice  of  his  intent  to 
change  his  course  to  port. 

Apart  from  this,  we  find  positive  confirmation  of  the  master's  tes- 
timony in  the  following  portions  of  that  of  the  only  disinterested  eye- 
witness to  the  occurrences  in  question : 

**Q.  Did  you,  going  up  the  stream,  at  any  time  see  a  steamer  coming  down 
the  stream?    A.  Yes,  sir. 

*'Q.  Was  that  the  steamer  that  run  into  you?    A.  Yes,  sir;  it  was  this  way — 

"Q.  One  moment  Whereabouts  was  the  steamer  with  reference  to  the  chan- 
nel; not  with  reference  to  your  vessel,  but  with  reference  to  the  channel  of 
the  Carquinez  Straits,  when  you  saw  her?  A.  I  was  in  the  towboat,  and  I 
went  over  to  the  barge,  over  here.  The  towboat  blew  one  whistle.  I  stepped 
on  the  lower  boxes  and  looked  over  the  boxes. 

"Q.  Was  it  necessary  for  you  to  look  over  the  boxes?  A.  Yes,  sir;  cer- 
tainly; I  could  not  see.  I  had  to  step  over  so  that  I  could  see  what  was 
going  on. 

**Q.  On  which  side  of  the  boxes  were  you?    A.  Right  amidships. 

"Q.  On  the  port  side?  A.  I  was  right  in  amidships  of  the  barge,  and  stepped 
on  the  boxes  and  looked  right  ahead. 

'*Q.  Were  you  standing  on  the  port  or  starboard  side  of  the  barge?  A.  I 
was  standing  right  in  the  middle  of  the  barge. 

**Q.  On  the  port  or  starboard  side?    A.  Right  in  the  middle  of  the  barge. 

"Q.  In  which  direction  did  you  look  to  see  the  steamer,  port  or  starboard? 
A.  Starboard  bow.  I  could  see  the  steamer  about  half  a  point  from  the  bow. 
When  I  was  on  this  lookout  I  sang  out:  'She  is  about  half  a  point  on  the 
starboard  bow.* 

"Q.  This  was  Just  after  you  heard  this  one  whistle?.  A.  Yes,  sir ;  that  is  all 
I  noticed,  one  whistle  that  they  blew.  I  came  down  again,  and  think  everything 
was  aU  right,  and  I  took  a  tumble  to  myself  that  there  might  be  a  mistake, 
and  I  went  outside  the  boxes  on  the  barge  on  the  starboard  side  and  I  looked 
to  see  where  the  steamer  was,  and  there  came  the  steamer  right  across  the 
channel — that  big  steamer.  It  came  right  across.  I  think  I  says,  lie  run 
into  us.*    I  Jumped  on  board  of  the  tow,  and  it  throwed  me  down  on  deck. 

**Q.  From  the  force  of  the  colUsion?  A.  Yes,  sir;  it  throwed  me  right  down 
on  deck  when  the  towboat  was  going. 

**Q.  After  the  time  that  you  heard  the  one  whistle,  did  you  see  anything 
that  went  on  in  the  pilothouse  of  the  tugboat?  A.  No,  sir;  I  can  say  nothing 
from  that 

**Q.  What  direction  was  the  course  of  the  steamer  changed,  the  steamer 
that  was  approaching  you?  Frqm  what  direction  to  what  direction?  A.  He 
changed  to  the  east  Here  is  east  and  there  is  west  (illustrating).  No,  here 
is  west  and  this  is  east 

**Q.  In  one  moment  In  what  direction,  considering  the  starboard  and  port 
side  of  the  steamer,  did  she  turn  to  her  starboard  or  port  side?  A.  She  turned 
to  her  starboard  side. 

"Q.  After  that  the  collision  occurred?    A.  Yes,  sir. 

**Q.  What  point  of  the  barge  was  hit?    A.  Just  on  the  corner  of  the  barge. 

"Q.  Starboard  or  port  corner?  A.  The  starboard  comer.  The  big  steamer 
went  across  us.  I  was  standing  outside  of  the  barge  and  I  expected  to  see  the 
barge  go  right  through. 

"Q.  Let  me  ask  you :  When  you  saw  the  vessel  approaching  on  your  star- 
board bow,  if  you  had  continued  on  the  course  you  were  on,  would  you  have 
cleared  her?  If  the  tug  and  tow  had  continued  on  the  course  you  were  on 
when  you  saw  the  vessel  on  the  starboard  bow,  would  you  have  cleared  her? 
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"Mr.  Hengstler :  I  object  to  that  question, 

**The  Court:   Let  him  answer. 

*'A.  Yes,  sir ;  I  believe  it  He  was  blowing  no  whistle ;  he  blew  one  whistle, 
and  the  big  steamer  changed  his  course  and  went  across  us.  The  barge  did 
not  change  its  course  at  all.  I  cannot  say  that — nothing  about  that  The  big 
steamer  changed  and  came  across. 

**Mr.  Denman:  Q.  As  I  understand  it,  at  the  time  that  you  saw  the  big 
steamer  coming  down  the  channel  the  vessels  would  have  cleared  if  you  had 
kept  on  your  courses.    A.  Yes,  sir. 

"Q.  Was  that  because  the  steamer  was  suflSciently  on  your  starboard  bow 
to  clear  you?  A.  If  our  towboat  only  blew  two  whistles,  he  would  have  been 
all  right  The  tug  only  blew  one  whistle,  and  that  was  the  cause  of  the  acci- 
dent; the  big  steamer  run  into  us.  I  told  that  to  the  captain  of  the  tugboat 
right  there.  He  wanted  to  know  my  name.  I  said,  'Captain,  you  only  blew 
one  whistle,  and  you  might  as  well  leave  me  out  altogether.' " 

We  are  of  the  opinion  that  the  evidence  in  the  case  does  not  jus- 
tify us  in  setting  aside  the  findings  of  fact  made  by  the  trial  court. 
And  as  it  appears  that  when  the  lights  of  the  tug  were  first  seen  by 
the  master  of  the  ship  the  vessels  were  on  crossing  courses,  we  are 
further  of  the  opinion  that  the  court  below  was  right  in  holding,  as 
it  did,  that  as  the  tug  had  the  ship  on  her  starboard  bow  it  was  the 
duty  of  the  tug  to  keep  out  of  the  way,  and  that  it  was  clearly  in 
fault  in  crossing  or  attempting  to  cross  the  bow  of  the  privileged  ves- 
sel, under  the  circumstances  of  the  case.  See  The  Delaware,  161  U. 
S.  468,  16  Sup.  Ct  516,  40  L.  Ed.  771;  The  George  S.  Shultz,  84 
Fed.  508,  28  C.  C.  A.  476;  Hughes  on  Admiralty,  §  130. 

We  also  think  that  we  would  not  be  justified,  in  view  of  the  evi- 
dence, in  interfering  with  the  findings  of  the  commissioner,  approved 
by  the  trial  court,  in  respect  to  the  amount  of  damages,  demurrage, 
and  insurance  premium  allowed  the  libelant. 

The  judgment  is  aiffirmed. 


(211  Fed.  882) 

HOWARD  et  al.  v.  CITY  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  115. 

Collision  (§  42*) — Steak  Vessels  Cbossing — Failure  to  Keep  Coubsb. 

A  decree  affirmed  which  found,  on  conflicting  testimony  of  many  wit- 
nesses who  testified  in  open  court,  that  Ubelant's  steam  lighter  was  solely 
in  fault  for  a  collision  with  a  city  ferryboat  in  Buttermilk  Channel  on 
the  ground  that,  the  vessels  being  on  crossing  courses  with  the  lighter, 
the  privileged  vessel,  she  did  not  keep  her  course  nor  conform  to  the 
crossing  agreement  made  with  the  ferryboat 

[Ed.  Note. — For  other  cases,  see  (Collision,  Cent  Dig.  {  42;  Dec.  Dig. 
§42.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern EMstrict  of  New  York. 

Suit  in  admiralty  for  collision  by  Harold  M.  Howard  and  A.  F. 
Howard,  copartners  and  owners  of  the  steam  lighter  Howard  Com- 
pany, against  the  City  of  New  York.  Decree  for  respondent,  and  libel- 
ants appeal.    Affirmed. 

*For  other  cases  see  same  topic  &  5  numbeb  in  Dec.  &  Am.  Digu.  1V07  to  date,  ft  Rep'r  lzidex«« 
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The  following  is  the  opinion  of  Hand,  District  Judge,  in  the  lower 
court : 

In  this  case  the  facts  are  that  the  Bay  Ridge  always  carried  the  Howard 
Company  on  her  starboard  bow;  and,  when  the  vessels  first  sighted  each 
other,  the  Howard  Company  had  the  Bay  Ridge  on  her  port  bow.  While  In 
that  position,  therefore,  the  Bay  Ridge  was  the  burdened  vessel  and  the  How- 
ard Company,  the  privileged.  I  conclude,  amid  the  dispute  in  testimony,  that 
before  the  collision  occurred  the  Bay  Ridge  had  crossed  the  Howard  Com- 
pany's bows,  and  the  situation  covered  by  the  starboard  hand  rule  had  disap- 
peared. My  reason  for  thinking  this  is  that  all  the  witnesses  except  Hull, 
Rogers,  and  Hansen  placed  the  vessels  on  passing  courses  starboard  to  star- 
board at  the  time  the  whistles  were  blown.  Hull  and  Rogers  are  witnesses 
whose  testimony  has  little  weight  with  me;  Hull,  both  from  his  appearance 
and  his  contradictory  statements,  Rogers  because  he  seemed  so  strangely 
addled  in  everything  he  said  and  because  he  talked  so  much  at  random.  Han- 
sen was  a  good  witness,  but  I  think  his  observation  must  yield  in  this  case 
to  that  of  other  witnesses.  E.  F.  Lewis  originally  put  the  vessels  on  passing 
courses  starboard  to  starboard,  but  drew  a  different  diagram  upon  the  triaL 
I  accept  his  first  statement  Moreover,  the  testimony  is  almost  unanimous 
that  the  Bay  Ridge  was  in  about  midstream,  favoring  the  Brooklyn  shore, 
while  the  Howard  Company  had  passed  close  to  the  buoy  and  not  moved  very 
far  in  the  same  direction. 

I  believe  that  the  probability  is  It  was  the  Howard  Company  which  ported 
her  helm  and  subsequently  in  extremis  starboarded,  and  not  the  Bay  Ridge. 
The  Bay  Ridge  was  angling  upon  the  Brooklyn  shore,  and  her  course  was 
divergent  at  least  two  points,  and  probably  more  than  that  from  that  of  the 
Howard  Company;  she  was  much  the  faster  vessel,  and  once  she  got  upon 
the  bows  of  the  Howard  Company,  it  was  not  possible  for  their  starboard 
sides  to  come  in  contact,  unless  one  or  the  other  ported  markedly.  I  think 
that  the  Bay  Ridge  at  that  time  meant  to  cross  the  Berwind's  bows,  a  boat 
substantially  dead  in  the  water;  had  she  meant  to  go  under  her  stern,  she 
would  have  involved  herself  not  only  with  the  Howard  Company,  but  with 
the  Major,  which  she  had  already  seen.  Her  course  therefore  took  her  con- 
tinuously away  from  the  Howard  Company,  once  she  steadied  her  helm  after 
rounding  Governor's  Island,  and  there  was  nothing  to  induce  her  to  change 
tliat  course.  It  is  quite  true  that  a  number  of  disinterested  witnesses  say 
that  it  was  the  Bay  Ridge  which  i)orted  into  the  Howard  Company  and  not 
the  Howard  Company  which  ported  into  the  Bay  Ridge,  and  that  of  these 
witnesses  the  men  on  the  Berwind's  tugs,  who  were  themselves  substantially 
still  in  the  water,  were  in  good  position  to  tell  which  vessel  was  moving.  On 
the  other  hand,  it  Is  very  likely  they  were  misled  by  the  undoubted  fact  that 
the  Bay  Ridge  ported  two  or  three  points  when  opposite  the  end  of  Governor's 
Island  to  lay  out  a  new  course  across  the  Berwind's  bows.  Men  In  the  posi- 
tion of  the  Berwind's  tugs  or  of  Hansen  saw  the  distance  from  them  in  per- 
spective, but  the  distance  between  the  Bay  Ridge  and  the  Howard  Company 
lineally,  and  they  might  well  mistake  this  porting  for  the  cause  of  the  colli- 
sion, which  it  certainly  was  not.  As  to  the  respondent's  two  passengers  who 
swore  that  it  was  the  Howard  Company  which  swung  into  the  Bay  Ridge  and 
not  the  Bay  Ridge  which  swung  into  the  Howard  Company  at  least  they  had 
the  advantage  of  being  at  the  very  spot,  and  Swackhamer,  the  other  impar- 
tial witness,  was  nearer  than  the  libelant's  witnesses  unless  it  be  Hansen. 
Again,  if  any  credence  is  to  be  given  to  interested  witnesses,  the  Bay  Ridge 
is  in  a  much  stronger  position  than  the  Howard  Company. 

But  the  chief  thing  upon  which  I  rely  in  determining  which  vessel  ported 
into  the  other  is  the  difference  in  the  apparent  poise  and  character  of  the  men 
at  the  wheef  and  the  difference  of  readiness  to  answer  to  the  emergency  of 
each  vessel.  My  impression  of  the  general  feebleness  of  the  Howard  Com- 
pany's mate  was  strongly  corroborated  by  his  conduct  at  the  time  of  the  col- 
lision, his  aimless  rolling  of  the  wheel  back  and  forth,  which  is  amply  at- 
tested, and  his  failure  to  stop  his  boat  until  the  very  moment  of  collision. 
Whether  or  not  he  actually  ported  during  that  time  I  cannot  know,  but  that 
lie  might  have  done  anything  seems  to  me  amply  proved.    On  the  other  hand,. 


Digitized  by 


Google 


262  128  C.  C.  A.  REPORTS 

I  am  sure  that  the  Bay  Ridge  had  been  much  more  prompt  to  avoid  collision, 
and  that  she  had  backed  at  the  time  of  the  collision  long  enough  to  kill  her 
way  in  the  water.  The  position  of  the  wreckage  requires  the  conclusion  that 
the  Howard  Company  ran  into  the  Bay  Ridge  and  not  the  Bay  Ridge  into 
the  Howard  Ck)mpany.  This  suggests  that  the  care  and  the  watchfulness 
was  on  board  the  Bay  Ridge.  I  am  inclined  to  believe  the  story  of  Bunce  that 
when  he  first  blew  all  was  well,  but  that  when  he  looked  again  the  Howard 
Company  had  turned  in  upon  him.  At  least  I  am  satisfied  that  the  Howard 
Company  has  not  carried  the  burden  of  proof  on  this  point 

Next  is  the  question  of  the  lack  of  a  lookout  on  the  Howard  Company. 
These  were  very  crowded  waters,  and  there  was  only  one  man  to  do  every- 
thing which  might  be  necessary,  and  that  man  quite  lost  his  head  in  the  emer- 
gency. Certainly  it  was  a  fault  not  to  leave  more  than  one  man  on  deck  or 
in  the  pilothouse  at  the  time  (The  Gilchrist,  183  Fed.  105i),  and  I  cannot  say 
that  the  fault  did  not  contribute  to  the  collision.  I  believe  that  had  the  How- 
ard Company  put  her  helm  hard  a  starboard  at  once  upon  answering  the  two 
blasts,,  or,  if  she  had  backed  at  the  same  time,  she  would  probably  have 
avoided  the  collision. 

This  brings  up  the  final  question  which  is  of  the  alleged  fault  of  the  Bay 
Ridge  in  waiting  so  long  before  giving  her  first  signal.  There  is  a  good  de£d 
of  dispute  about  this,  but  I  think  it  quite  clear,  especially  from  Bunce's  orig- 
inal statement  that  the  vessels  were  very  near  together,  say  not  over  500  feet, 
when  he  blew.  This  was  too  short  a  time  to  allow  and  did  not  fairly  comply 
with  the  rule  which  requires  a  reasonable  time,  certainly  more  than  the  20 
seconds,  which  Bunce  allowed.  Can  I  say  that  this  certainly  did  not  contrib- 
ute to  the  collision?  I  have  found  that  there  Is  no  adequate  ground  for  sup- 
posing that  the  Bay  Ridge  sheered  to  starboard,  but  now  the  burden  of  proof 
is  upon  the  Bay  Ridge  and  not  the  Howard  Company.  Nevertheless,  I  be- 
lieve that  it  was  the  Howard  Company  that  sheered,  not  the  Bay  Ridge,  ev«i 
when  the  burdens  are  changed,  and,  if  so,  then  how  could  the  failure  of  the 
Bay  Ridge  to  blow  sooner  affect  the  result?  The  collision  was  caused  by  the 
fault  of  the  Howard  Company  in  porting  when  she  should  have  starboarded, 
and  certainly  that  was  not  caused  in  any  way  by  the  failure  to  blow  the  sig- 
nal sooner.  The  only  theory  I  can  think  of  is  that  it  was  the  delay  in  the 
signal  which  confused  the  pilot  and  made  him  swing  in  when  he  should  have 
swung  out,  but  that  was  not  a  result  to  be  anticipated.  If  the  delay  had 
prevented  the  Howard  Company  from  doing  what  she  otherwise  could  have 
done  to  avoid  collision,  then  the  delay  would  have  contributed ;  but,  if  it  was 
the  occasion  for  needlessly  doing  the  exact  opposite  of  what  was  necessary  to 
avoid  collision,  then  it  should  not  be  attributed  as  a  fault  to  the  Bay  Ridge. 

Besides,  this  is  a  case  where  the  fault,  as  I  view  the  facts,  are  dispropor- 
tionate, and  I  need  not  speculate  too  nicely  about  the  results  of  failing  to 
blow  sooner. 

The  libel  will  be  dismissed,  with  costs. 

This  cause  comes  here  upon  appeal,  holding  the  steam  lighter  How- 
ard Company  solely  liable  for  a  collision  between  herself  and  the 
municipal  ferryboat  Bay  Ridge.  The  collision  occurred  somewhat  to 
the  northward  and  eastward  of  the  black  spar  buoy  in  Buttermilk 
Channel  at  the  southeastern  side  of  Governor's  Island.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  District  Judge. 

Carpenter  &  Park,  of  New  York  City  (Samuel  Park,  of  New  York 
City,  of  counsel),  for  appellants. 

Archibald  R.  Watson  and  Carter,  Ledyard  &  Milburn,  all  of  New 
York  City  (Walter  F.  Taylor  and  J.  M.  Richardson  Lyeth,  both  of 
New  York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  The  Howard  had  no  lookout,  but  as  her  navigator 
.saw  the  Bay  Ridge  as  soon  as  a  lookout  would — in  ample  time  for  ex- 

»105  c.  c.  A.  »7. 
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changing  signals  and  for  safe  navigation — ^we  cannot  see  that  such 
fault  had  anything  to  do  with  this  collision. 

When  the  first  signals  were  blown,  the  boats  were  either  substantial- 
ly head  to  head,  or  on  crossing  courses.  The  District  Judge  found 
that  they  were  on  crossing  courses.  In  such  a  position  with  tiie  How- 
ard on  the  starboard  hand  of  the  Bay  Ridge  the  propriety  of  the  sug- 
gested departure  from  the  rules  (a  departure  acceded  to  by  the  How- 
ard) depended  on  the  relative  positions  of  the  boats.  If  the  positions 
were  such  that  the  Bay  Ridge  would  cross  the  Howard's  bow  before 
reaching  the  point  of  intersection,  the  two-blast  signal  proposed  a  safe 
mode  of  passing.  As  to  the  position  and  heading  of  the  two  vessels 
at  the  time  of  interchange  of  signals  there  is  a  sharp  controversy  on 
the  proofs. 

As  the  finding  of  fact  reached  from  the  testimony  is  one  way  or 
the  other,  the  conclusion  of  law,  fault,  or  no  fault  in  signaling  by  the 
Bay  Ridge,  follows.  The  findings  of  Judge  Hand  on  this  branch  of 
the  case,  on  conflicting  testimony,  we  are  not  inclined  to  reverse. 

The  testimony  suggests  that  there  was  a  change  of  course  contrary 
to  the  promise  of  the  exchanged  signals:  (a)  By  one  vessel;  (b)  by 
the  other;   or  (c)  by  both. 

Which  changed  her  course  contrary  to  the  exchanged  signals  is  a 
disputed  question  of  fact,  with  much  testimony  on  both  sides. 

The  District  Judge  had  the  witnesses  all  before  him,  participated  in 
their  examination  and,  as  his  opinion  shows,  was  influenced  towards 
his  decision  by  their  several  personal  equations — ^which  was  qufte  nat- 
ural. He  found  that,  if,  when  their  signals  were  blown,  both  had  kept 
their  courses  (still  more  if  both  had  starboarded  as  their  signals  prom- 
ised) they  would  have  passed  safely.  He  also  finds  that  the  Bay  Ridge 
did  not  sheer  to  starboard,  but  that  the  Howard  did  sheer  to  starboard. 
We  cannot  persuade  ourselves  that  all  these  findings  of  the  District 
Judge  are  so  clearly  wrong  (the  evidence  is  from  many  witnesses  and 
greatly  conflicting)  that  we  who  have  had  no  opportunity  to  really 
weigh  the  evidence  of  individual  witnesses  should  reverse  him  on  his 
findings  of  fact.  Upon  those  findings,  the  conclusions  as  to  the  faults 
alleged  are  correct. 

Decree  affirmed,  with  costs. 


(211  Fed.  885) 

PITTSBURGH  RYS.  CO.  v.  GIVENS. 

(Circuit  Ck)urt  of  Appeals,  Third  Circuit    March  30,  1914.) 

No.  1809. 

1.  Tbial  (I  295*)— iNSTBUcnoNS — Constbuction  as  a  Whole. 

A  reviewing  court  must  consider  objections  to  speciflc  parts  of  the 
charge  in  the  light  of  the  whole  charge,  in  order  to  determine  whether 
harmful  error  to  the  prejudice  of  plaintiff  in  error  has  been  committed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  J§  703-717;  Dec.  Dig, 
f  295.*] 

•For  other  cases  see  same  topic  &  5  nvmbkb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Oabbiebs  (§  280*) — ^Injubt  to  Passengers — Care  Required. 

Under  the  rule  that  a  common  carrier  is  responsible  for  the  safety  of 
a  pas9enger,  so  far  as  the  exercise  of  human  prudence,  caution,  and  fore- 
sight can  secure  it,  an  instruction  that  a  street  car  company  in  carrying 
a  passenger  owes  to  her  the  highest  degree  of  care,  that  the  contract  is 
for  safe  carriage,  and  therefore  the  company  undertaking  to  carry  must 
exercise  a  high  degree  of  care  in  the  operation  of  the  car  carrying  the 
passenger,  was  proper. 

.     [Ed.  Note.— -For  other  cases,  see  Carriers,  Cent  Dig.  U  1085-1092,  1008- 
1103,  1105,  1106,  1109,  1117;   Dec.  Dig.  §  280.*] 

3.  Carriers  (§  321*) — Injuries  to  Passengers — Instructions. 

In  an  action  for  injuries  to  a  street  car  passenger  in  a  collision  between 
the  car  and  an  automobile,  an  instruction  that  any  rivalry  between  the 
motorman  and  the  driver  of  the  automobile,  each  expecting  the  other  to 
get  out  of  the  way,  would  not  excuse,  but  would  rather  aggravate,  the 
negligence  of  the  motorman,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  f§  1247,  1326-1336, 
1343;   Dec.  Dig.  §  321.*] 

4.  Carriers  (§  305*) — Street  Railroads — Injuries  to  Passengers — Colli- 

sion WITH  Automobile — Concurring  Negligence — Instructions. 

In  an  action  for  injuries  to  a  street  car  passenger  in  a  collision  be- 
tween the  car  and  an  automobile,  an  instruction  that,  even  though  the 
chauffeur  was  negligent,  if  the  Jury  found  the  motorman  was  guilty  of 
any  negligence  contributing  to  the  accident,  they  should  find  for  plaintiff, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  1132,  113e-ll.?9. 
1245,  1246;   Dea  Dig.  §  305.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania;  James  S.  Young,  District  Judge. 

Action  by  Anna  Givens  against  the  Pittsburgh  Railways  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

Clarence  Burleigh  and  Wm.  A.  Challener,  both  of  Pittsburgh,  Pa., 
for  plaintiff  in  error. 

Meredith  R.  Marshall  and  Rody  P.  Marshall,  both  of  Pittsburgh, 
Pa.,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  Judge.  Anna  Givens,  the  defendant  in  error  (here- 
inafter called  the  plaintiff),  brought  suit  in  the  court  below  against 
the  Pittsburgh  Railways  Company,  plaintiff  in  error  (hereinafter 
called  the  defendant),  to  recover  damages  resulting  from  injuries 
caused  by  the  collision  of  an  automobile  with  a  street  car  of  the  de- 
fendant company  in  which  she  was  riding,  the  collision  having  oc- 
curred, as  was  alleged,  by  reason  of  the  negligence  of  the  said  defend- 
ant company.  From  the  judgment  on  a  verdict  in  plaintiff's  favor, 
the  defendant  has  sued  out  this  writ  of  error. 

It  appears  from  the  record  before  us,  that  the  jurisdiction  of  the 
case  rested  upon  the  diverse  citizenship  of  the  parties. 

On  the  night  of  December  3,  1911,  while  the  plaintiff  was  a  pas- 
senger on  a  street  car  operated  by  the  defendant,  the  said  car  collided 
with  an  automobile  at  the  intersection  of  two  streets,  viz.,  Murray  Ave- 

*For  other  cases  see  same  topic  6  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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nue,  along  which  the  street  car  was  running,  and  Darlington  Road, 
which  crosses  Murray  Avenue  at  right  angles.  The  automobile  was 
being  driven  along  Darlington  Avenue,  somewhat  on  the  right  side 
thereof,  and  the  street  car  was  proceeding  on  the  inbound  track 
nearest  the  approaching  automobile.  It  appears  that,  when  the  trolley 
car  had  nearly  crossed  Darlington  Road,  the  automobile  had  ap- 
proached so  closely  that,  as  it  turned  sharply  to  the  right  on  Murray 
Avenue,  to  avoid  a  head-on  collision  with  the  car,  the  fender  of  the 
car  struck  the  left  front  wheel  of  the  automobile  and  swung  it  around, 
so  that  the  rear  thereof  struck  the  rear  part  of  the  street  car,  smash- 
ing in  two  windows  and  throwing  the  plaintiff  out  of  her  seat,  there- 
by inflicting  the  injuries  complained  of.  On  the  right  hand  side  of 
the  inbound  track,  facing  the  direction  in  which  the  trolley  car  was 
moving,  and  a  short  distance  before  reaching  DarUngton  Road,  there 
was  a  signal  to  run  slowly. 

There  is  much  conflict  of  testimony  as  to  the  speed  at  which  the 
car  was  running  at  the  time  it  crossed  Darlington  Road.  Witnesses 
for  the  plaintiff  who  were  in  the  automobile  testified  that  the  trolley 
car  was  running  from  25  to  28  miles  an  hour,  one  of  the  witnesses 
saying  that  he  believed  it  was  running  at  40  miles  an  hour.  The 
plaintiff  testifies  that  before  the  car  reached  Darlington  Road,  the 
high  speed  attracted  her  attention  and  caused  her  to  put  down  a 
book  which  she  was  reading,  and  that  immediately  afterward  she  felt 
the  crash  of  the  collision.  Testimony  on  behalf  of  the  defendant  was 
that  they  were  running  much  more  slowly,  and  that  the  car  was  with- 
in control.  The  passengers  in  the  automobile  testified  that  they  were 
looking  out  for  the  car  as  they  approached  the  crossing,  and  had 
slowed  down  to  6  or  7  miles  an  hour,  within  60  feet  of  the  tracks. 

In  its  assignments  of  error,  the  defendant  makes  three  objections 
to  the  charge  of  the  court  below. 

"First  The  court  erred  in  charging  the  Jury  as  follows :  *A  street  car  com- 
pany in  carrying  a  passenger  owes  to  that  passenger  the  very  highest  degree 
of  care.  The  contract  is  for  safe  carriage,  and  therefore  the  company  under- 
taking to  carry  must  exercise  a  high  degree  of  care  in  the  operation  of  the 
car  which  is  carrying  the  passenger.* 

"Second.  The  court  erred  in  charging  the  Jury  as  follows :  *0f  course  there 
may  be  a  rivalry  between  the  motorman  and  the  driver  of  the  automobile, 
each  expecting  the  other  to  get  out  of  the  way,  but  that  does  not  excuse  the 
negligence.    It  rather  aggravates  it' 

"Third.  The  court  erred  in  charging  the  Jury  as  follows,  in  affirming  plain- 
tiff's fourth  point:  *Fourth.  Even  though  the  chauffeur  of  this  automobile  was 
negligent,  if  you  find  that  the  motorman  was  guilty  of  any  negligence,  con- 
tributing to  the  collision,  then  your  verdict  should  be  for  the  plaintiff.' " 

[1]  Of  course  in  this  case,  as  in  all  others,  the  reviewing  court 
must  consider  objections  to  specific  parts  of  the  charge  of  the  court 
below,  in  the  light  of  the  whole  charge,  in  order  to  determine  whether 
any  harmful  error  to  the  prejudice  of  the  plaintiff  in  error  has  been 
committed. 

[2]  Thus  viewing  the  language  of  that  portion  of  the  charge  ex- 
cerpted in  the  first  assignment  of  error,  we  do  not  think  the  assign- 
ment can  be  sustained,  nor  do  we  think  that,  taken  by  itself,  there  was 
error  in  instructing  the  jury  that  the  defendant  in  this  case  owed  to 
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the  plaintiflf  a  duty  to  exercise  "the  highest  degree  of  care"  in  per- 
forming its  undertaking  of  safe  carriage.  The  duty  of  a  common 
carrier  of  passengers  is  described  in  varying  language,  and  there  is  no 
settled  formula  of  words  that  need  be  or  could  be  usefully  recog- 
nized by  courts  in  describing  the  duty  of  care  owing  from  the  car- 
rier to  the  passenger.  The  law  imposes  the  duty,  and  in  doing  so 
recognizes  the  human  factors  involved.  The  duty  of  the  carrier  to 
the  passenger  arises,  it  is  true,  from  the  contract  of  carriage,  but 
apart  from  special  stipulation,  that  duty  is  implied  and  defined  by  law. 
It  is  not  one  of  insurance  as  to  the  safety  of  the  passenger,  but  a 
duty  which  requires  of  the  carrier  that  degree  of  care,  caution  and 
foresight  which  a  person  of  great  prudence  experienced  in  the  busi- 
ness of  a  common  carrier  would  exercise  in  order  to  secure  the  safety 
of  the  passenger.  In  other  words,  the  common  carrier  is  responsible 
for  the  safety  of  the  passenger,  so  far  as  the  exercise-  of  human  pru- 
dence, caution  and  foresight  can  secure  it.  This,  of  course,  is  the 
prudence,  caution  and  foresight  of  the  man  of  average  intelligence  who 
recognizes  and  appreciates  the  responsibility  cast  upon  him  by  the 
nature  and  risks  of  the  business. 

It  is,  of  course,  obvious  that  the  duty  of  the  carrier  may  be  other- 
wise described,  and  though  it  is  somewhat  vague  and  unsatisfactory 
to  speak  of  degrees  of  care,  it  is  not  extravagant  or  unphilosophical  to 
speak  of  the  care  which  a  carrier  is  bound  to  exercise  for  the  safety  of 
a  passenger  as  the  very  highest  degree  of  care.  This  phrase,  of  course, 
means  a  degree  of  care  that  is  consistent  with  the  performance  of 
an  operation  which,  at  its  best,  is  attended  with  hazard.  But  to  so 
characterize  the  care  required  of  a  carrier,  does  not  import  that  he  is 
an  insurer  of  the  safety  of  a  passenger,  as  a  carrier  of  goods  is  an  in- 
surer of  their  safe  carriage.  In  fact,  the  phrase  imports  a  liability 
far  short  of  insurance.  Many  things  may  happen  in  the  course  of 
the  performance  of  a  carriage  service  which,  with  the  highest  degree 
of  care  on  its  part,  the  carrier  can  neither  foresee  nor  prevent. 

Taking  the  charge  as  a  whole,  however,  it  is  impossible  to  find  that 
the  case  was  not  properly  submitted  to  the  jury  by  the  learned  judge 
of  the  court  below,  and  we  quote  the  context  of  the  part  of  the  charge 
excepted  to,  in  order  to  support  this  statement: 

"The  burden  of  proving  negligence  of  the  defendant,  the  injuries  to  the 
plaintiff  and  the  resulting  damages,  is  upon  the  plaintiff,  and  this  the  plain- 
tiff is  bound  to  establish  by  the  weight  of  the  evidence. 

"In  order  that  you  may  understand  this  case,  it  is  necessary  to  give  you 
some  rules  that  ought  to  govern  you  in  the  application  of  the  evidence. 

"Now  I  have  said  that  the  burden  is  on  the  plaintiff  to  establish  by  the 
weight  of  the  evidence  the  negligence  of  the  defendant 

"A  street  car  company  in  carrying  a  passenger  owes  to  that  passenger  the 
very  highest  degree  of  care.  The  contract  is  for  safe  carriage,  and  therefore 
the  company  undertaking  to  carry  must  exercise  a  high  degree  of  care  in  the 
operation  of  the  car  which  is  carrjing  the  passenger.  It  is  proper  for  me  to 
state  to  you  that  this  is  not  a  controversy  between  the  Street  Car  CJompany 
and  the  owner  of  the  automobile.  The  degree  of  care  In  a  case  of  that 
kind  would  be  entirely  different  from  what  it  is  in  this  case.  In  this  case  the 
company  owes  a  high  degree  of  care;  and  that  is,  that  in  approaching  a 
cross  street,  the  car  must  be  coming  in  a  way  that  it  is  under  control  so  that 
it  may  be  stopped — a  lookout  must  be  kept  for  vehicles  or  persons  coming 
across — ^not  only  for  the  protection  of  the  vehicle  or  the  person,  but  in  oitler 
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thttt  no  accident  may  happen  to  the  car  in  which  the  passenger  is  riding. 
The  lookout  must  be  kept  by  the  motorman  in  order  that  the  passenger  may 
be  safely  carried.  He  must  be  on  the  alert  It  is  right  to  presume  that 
vehicles,  automobiles,  etc.,  will  cross,  and  therefore  in  approaching  a  crossing 
it  is  the  duty  of  the  motorman  to  keep  a  lookout — a  careful  lookout,  to  see  if 
anything  is  coming.  It  is  his  duty  to  ring  the  gong;  it  is  his  duty  to  have 
his  car  so  under  control  that  he  may  stop  it  and  avoid  a  collision.  Now 
that  is  the  measure  of  duty  which  the  company  owes  to  its  passengers.  And 
you  must  consider  the  evidence  in  the  light  of  that  rule." 

[3]  The  rule  laid  down  by  the  learned  judge  of  the  court  below, 
to  be  observed  by  trolley  cars  running  under  the  circumstances  attend- 
ing the  running  of  the  car  in  question,  was  severe,  but  not  more  severe 
than  the  law  justifies  and  public  policy  demands  for  the  protection, 
botK  of  the  passengers  on  the  car  and  of  those  who  are  lawfully  trav- 
ersing the  public  highways.  We  see  no  error — certainly  no  prejudi- 
cial error — in  the  part  of  the  charge  excepted  to  by  the  second  assign- 
ment. 

[4]  In  regard  to  the  third  assignment,  we  have  only  to  say  that  the 
learned  judge  of  the  court  below  made  no  mistake  in  instructing  the 
jury  to  the  effect  that  if  they  found  negligence  on  the  part  of  the  de- 
fendant, and  that  it  was  the  proximate  cause  of  the  accident — ^but  for 
which  the  accident  could  not  have  occurred — then  no  negligence  on 
the  part  of  the  driver  of  the  automobile  contributing  to  such  accident 
could  relieve  the  defendant. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


(2U  Fed.  880) 

ATLANTIC  COAST  LINE  R.  CO.  v.  THOMPSON. 

(Circuit  Court  of  Appeals.  Fourth  Circuit    February  3,  1914.) 

No.  1189. 

1.  Damages  (§  158*) — Pebsonal  Injubies — Evidence — Pleading. 

Where  a  complaint  aUeged  that  by  reason  of  defendant's  negligence 
plaintiff  seriously  and  permanently  injured  his  leg  and  foot,  causing  a 
tumor  to  form  on  the  inner  side  of  the  foot  and  the  same  to  be  deformed, 
and  a  supplemental  complaint  charged  the  amputation  of  the  foot  as  a 
consequence  of  the  injury,  defendant  having  filed  a  general  denial,  evi- 
dence that  the  tumor  was  cancerous  in  its  nature  and  would  result  fatally, 
though  an  effort  had  been  made  to  arrest  the  cancer  by  amputation,  was 
admissible. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent.  Dig.  §§  441-444 ;  Dec. 
Dig.  §  158.*] 

2.  Appeal  and  Ebbob  (§  1039*) — ^Rulings  on  Evidence — Issues — Pbejudice. 

Where,  on  a  former  trial,  evidence  had  been  offered  of  the  fatal  na- 
ture of  plaintiff's  injury,  and  it  would  have  been  impossible  for  defend- 
ant to  offer  any  evidence  against  plaintiff's  conclusive  evidence  that  a 
cancer  alleged  to  have  resulted  from  the  injury  would  cause  death,  de- 
fendant was  not  prejudiced  by  the  admission  of  evidence  of  the  fatal 
nature  of  the  injury,  though  the  complaint  did  not  so  allege. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4075- 
4088;   Dec.  Dig.  §  1039.*] 

3.  Damages  (S  185*) — Pebsonal  Injubies — Result— Canceb — Question  fob 

JUBY. 

Where  plaintiff  claimed  that  cancer  of  the  foot  developed  as  the  result 
of  his  injury,  and  there  was  direct  evidence  from  attending  physicians 

•For  other  casee  see  same  topic  &  5  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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that,  while  the  primary  cause  of  cancer  is  unknown,  the  cause  of  Its  de- 
velopment is  usually  irritation,  and  in  their  opinion  the  cancerous  con- 
dition of  plaintiff's  foot  was  due  to  the  injury  he  had  received,  the  Jury 
were  authorized  to  infer  that  the  injury  was  the  proximate  cause  of 
such  condition. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §§  503-508;  Dec. 
Dig.  i  185.*] 

4.  Courts  (§  356*) — New  Trial — ^Denial — Review. 

Denial  of  a  new  trial  in  the  exercise  of  discretion  under  the  federal 
practice  is  not  subject  to  reversal  by  writ  of  error  except  where  it  in- 
volves clear  error  of  law  which  cannot  be  corrected  by  assignment  of 
error  for  anything  done  in  the  course  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  937 ;  Dec.  Dig.  § 
356.*] 

5,  Trial  (§  149*) — Questions  of  Law  and  Fact — Submission  to  Jury — ^Mo- 

tion FOR  Nonsuit — Directed  Verdict. 

An  objection  that  there  is  no  evidence  to  support  an  alleged  cause  of 
action  must  be  made  by  a  motion  for  nonsuit  or  request  for  a  directed 
verdict,  and  a  failure  to  take  such  course  amounts  to  consent  that  the 
issue  be  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  345;  Dec.  Dig.  | 
149.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  South  Carolina,  at  Columbia;  Henry  A.  M.  Smith, 
Judge. 

Action  by  W.  D.  Sturgeon,  revived  after  his  death  in  the  name  of 
W.  B.  Thompson  as  executor,  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Douglas  McKay^  of  Columbia,  S.  C.  (Barron,  Moore,  Barron  & 
McKay,  of  Columbia,  S.  C,  P.  A.  Willcox,  of  Florence,  S.  C,  and 
L.  W.  McLemore,  of  Sumter,  S.  C,  on  the  brief),  for  plaintiff  in  er- 
ror. 

W.  Boyd  Evans,  of  Columbia,  S.  C,  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  W.  D.  Sturgeon  recovered  a  judgment 
for  personal  injuries  against  the  Atlantic  Coast  Line  Railroad  Company 
in  the  District  Court  for  the  Eastern  District  of  South  Carolina. 
Afterwards  Sturgeon  died,  and  W.  B.  Thompson,  executor  of  his 
w^ill,  was  made  a  party  to  the  cause  as  defendant  in  error.  The  er- 
rors assigned  are  in  admitting  testimony  and  giving  instructions  to 
the  jury  not  responsive  to  the  allegations  of  the  complaint,  and  re- 
fusing to  grant  a  motion  for  a  new  trial  made  on  the  ground  that  the 
verdict  was  not  warranted  by  the  evidence. 

The  complaint  alleges  that  Sturgeon  was  a  passenger  on  defendant's 
train  from  Sumter,  S.  C,  to  Orangeburg,  S.  C,  that  on  arrival  at 
Orangeburg  as  he  was  leaving  the  station  with  his  two  infant  chil- 
dren in  his  arms  he  fell  into  a  hole  negligently  left  by  the  railroad 
company  in  its  platform.  The  allegation  as  to  the  injury  is  that  by 
the  fall  the  plaintiff  "seriously  and  permanently  injured  his  leg  and 

*(''>r  other  cases  see  same  topic  &  §  number  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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foot  as  follows:  Causing  his  leg  to  be  bruised  and  skinned  and  the 
ligaments  of  the  foot  to  be  torn  and  lacerated,  and  a  tumor  to  form 
on  the  inner  side  of  the  foot,  and  caused  the  said  foot  to  become 
deformed,  and  the  plaintiff  now  suffers  from  what  is  known  as  trau- 
matic flat  foot;  that,  by  reason  of  the  above-described  injuries,  the 
plaintiff  has  suffered  and  still  suffers  great  pain;  that  his  said  foot 
has  become  deformed;  and  that  he  has  been  informed  and  believes 
that  he  will  never  be  free  from  pain  again,  by  reason  of  said  accident" 

By  supplemental  complaint  amputation  of  the  foot  was  alleged  as 
a  consequence  of  the  injury.  The  answers  admit  the  amputation,  but 
deny  the  other  allegations  of  the  complaints. 

[1]  There  was  no  error  in  allowing  the  plaintiff  to  introduce  evi- 
dence tending  to  show  that  the  tumor  alleged  to  have  been  caused  by 
the  fall  was  cancerous  in  its  nature  and  would  result  fatally,  although 
the  effort  had  been  made  to  arrest  the  cancer  by  amputation.  In 
view  of  the  general  denial  of  the  allegation  of  the  injury  and  of  the 
existence  of  a  tirnior  resulting  therefrom  serious  enough  to  cause  de- 
formity, traumatic  flat  foot,  and  amputation  of  the  foot,  it  was  clearly 
competent  for  the  plaintiff  to  show  the  malignant  or  cancerous  nature 
of  the  malady  in  support  of  the  allegation  that  the  injury  did  produce 
the  deformity  and  make  amputation  necessary.  If  it  was  essential 
to  a  proper  defense  that  the  defendant  should  know  in  advance  the 
precise  nature  of  the  tumor  mentioned,  it  should  have  asked  that  the 
complaint  be  made  more  definite  and  certain  on  that  point. 

The  objection  to  the  testimony  that  the  tumor  would  be  fatal  is 
more  serious,  but  its  admission  cannot  be  regarded  error.  It  is  true 
the  complaint  does  not  allege  that  the  injury  would  be  fatal,  and 
proof  that  it  would  be  so  was  no  doubt  an  important  factor  in  the 
jury's  consideration  of  the  damages  to  be  awarded.  But  if  the  ex- 
treme illness  of  Sturgeon  resulted  directly  from  the  injury,  it  was 
provable  under  the  general  allegation  as  to  the  nature  of  the  injury. 
This  rule  was  applied  in  Denver,  etc..  Railroad  v.  Harris,  122  U.  S. 
597,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146,  where  the  plaintiff  in  an  action 
to  recover  for  injuries  inflicted  upon  him  by  the  servants  of  the  de- 
fendant was  allowed  to  introduce  evidence  that  the  wounds  received 
had  deprived  him  of  the  power  to  have  offspring,  although  the  decla- 
ration did  not  specify  such  loss  as  a  result  of  the  injury.  In  Balti- 
more, etc..  Railroad  Co.  v.  Slanker,  180  111.  357,  54  N.  E.  309,  a  case 
involving  precisely  the  same  issue  as  this,  the  plaintiff,  a  woman,  un- 
der her  declaration  alleging  that  she  had  been  injured  upon  her  foot, 
head,  and  body,  and  that  her  flesh  had  been  lacerated,  was  allowed 
to  introduce  evidence  that  as  a  result  of  the  injury  a  tumor  had  devel- 
oped necessitating  amputation  of  the  breast. 

[2]  Aside  from  this,  the  matter  must  be  looked  at  in  a  practical 
way,  and  the  real  question  is  whether  the  defendant  was  surprised 
or  put  at  a  disadvantage  in  making  its  defense  on  the  issue.  An  al- 
legation in  the  complaint  could  have  been  of  no  benefit  to  the  defend- 
ant except  to  give  it  notice  that  the  plaintiff  would  offer  evidence  of 
the  fatal  nature  of  the  injury.  This  notice  was  fully  given  by  the 
evidence  on  the  point  which  it  was  admitted  at  the  argument  had  been 
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oflFered  at  a  former  trial  of  the  cause.  Besides,  the  record  shows 
beyond  all  doubt  that  it  would  have  been  impossible  for  the  railroad 
company  to  offer  anything  against  the  conclusive  evidence  that  the 
cancer  would  result  in  death. 

The  only  possible  issues  were:  First,  did  Sturgeon  fall  into  a  hole 
negligently  left  by  the  railroad  company  on  its  platform  and  receive 
an  injury  from  the  fall;  second,  if  he  did,  was  the  fall  the  proxi- 
mate cause  of  the  malignant  tumor  or  cancer  with  which  he  was  af- 
flicted ;  third,  if  the  fall  was  not  the  proximate  cause  of  the  malignant 
tumor  or  cancer  and  the  disease  was  already  present,  to  what  extent, 
if  at  all,  did  it  aggravate  or  accelerate  the  malady?  These  issues  and 
the  legal  results  which  would  follow  the  various  conclusions  which 
the  jury  might  reach  with  respect  to  them  were  clearly  stated  in  the 
charge. 

[3]  The  railroad  company  assigns  error  in  the  submission  of  the 
second  issue,  contending  that  the  only  reasonable  inference  to  be 
drawn  from  the  testimony  is  that  the  cause  of  sarcoma  is  unknown. 
In  the  record  there  is  direct  evidence  from  attending  physicians  that, 
while  the  primary  cause  of  cancer  is  unknown,  the  cause  of  its  de- 
velopment is  usually  irritation,  and  that  in  their  opinion  the  cancer- 
ous condition  of  Sturgeon's  foot  was  due  to  the  injury  he  had  received. 
From  this  evidence  it  was  not  beyond  reason  for  the  jury  to  infer 
that  the  cancer  developed  because  of  the  injury,  and  that  in  this  di- 
rect sense  the  injury  was  the  proximate  cause.  In  Texas  &  Pacific  R. 
Co.  V.  Howell,  224  U.  S.  h77,  32  Sup.  Ct.  601,  56  L.  Ed.  892,  the 
court  held  that  the  jury  was  warranted  in  finding  that  tuberculosis 
of  the  spine  had  developed  in  the  plaintiflF  as  a  direct  result  of  his 
being  struck  by  a  piece  of  falling  timber,  although  the  accident  hap- 
pened a  year  before  the  disease  appeared.  Aside  from  this  view,  the 
railroad  company  cannot  now  make  this  question  because  it  requested 
that  the  issue  whether  the  injury  was  the  cause  of  Sturgeon's  condi- 
tion be  submitted  to  the  jury. 

[4]  The  last  point  made  is  that  the  district  judge  erred  in  refusing 
the  motion  for  a  new  trial  made  on  the  ground  that  there  was  not  suf- 
ficient evidence  to  support  a  finding  that  the  railroad  company  was 
responsible  for  Sturgeon's  sarcomatous  condition.  The  well-known 
rule  of  federal  practice  derived  from  the  common  law  is  that  the 
granting  or  refusing  a  new  trial  is  in  the  discretion  of  the  trial  judge, 
and  that  his  action  is  not  reversible  by  writ  of  error.  Newcomb  v. 
Wood,  97  U.  S.  583,  24  L.  Ed.  1085.  To  this  rule  an  exception  has 
been  allowed  where  the  conclusion  of  the  trial  judge  involved^  clear 
error  of  law  which  could  not  be  corrected  by  assignment  of  error  for 
anything  done  in  the  course  of  the  trial :  As  in  Mattox  v.  U.  S.,  146 
U.  S.  140,  13  Sup.  Ct.  50,  36  L.  Ed.  917,  where  the  trial  judgd  re- 
fused to  consider  affidavits  concerning  the  conduct  of  the  jury;  in 
San  Jose  Land,  etc.,  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  177,  23 
Sup.  Ct.  487,  47  L.  Ed.  765,  and  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 
U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979,  where  the  opinion  of  a 
state  court  refusing  a  new  trial  showed  that  the  question  was  whether 
the  plaintiff  in  error  had  brought  himself  within  the  scope  of  the  fed- 
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eral  Constitution  or  a  federal  statute  on  which  it  relied;  in  Coughlan 
V.  District  of  Columbia,  106  U.  S.  7,  1  Sup.  Ct.  37,  27  L.  Ed.  74, 
where  the  new  trial  was  improperly  granted  after  the  expiration  of 
the  time  allowed  by  law ;  in  Felton  v.  Spiro,  78  Fed.  576,  24  C.  C. 
A.  321,  Ogden  v.  U.  S.,  112  Fed.  523,  50  C.  C.  A.  380,  and  Dwyer  v. 
U.  S.,  170  Fed.  160,  95  C.  C.  A.  416,  where  the  trial  judge  refused 
to  exercise  his  discretion  in  such  matters  as  deciding  whether  the 
verdict  was  against  the  great  weight  of  the  evidence.  This  case  ob- 
viously falls  within  the  general  rule,  not  within  the  exception. 

[6]  But  the  assignment  of  error  cannot  be  allowed  for  another 
reason.  There  was  no  motion  for  a  nonsuit  nor  request  for  a  di- 
rected verdict.  The  point  that  there  is  no  evidence  to  support  an 
alleged  cause  of  action  should  be  made  by  one  or  the  other  motion, 
and  a  failure  to  take  such  course  must  be  taken  as  consent  that  the 
issue  be  submitted  to  the  jury.  Hartford  Life  Annuity  Ins.  Co.  v. 
Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  36  L.  Ed.  496;  Hansen  v. 
Boyd,  161  U.  S.  397,  16  Sup.  Ct.  571,  40  L.  Ed.  746;  Keeiy  v.  Ophir 
Hill  Consol.  Mining  Co.,  169  Fed.  601,  95  C.  C.  A.  99. 

In  this  instance  the  failure  to  make  the  request  for  a  directed  ver- 
dict was  of  no  consequence,  for,  as  we  have  indicated,  there  was  ma- 
terial evidence  to  go  to  the  jury  on  all  the  issues  made. 

Affirmed. 


(211  Fed.  893) 

MISSOURI  PAC.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  16,  1914.) 

No.  4033. 

Masteb  and  Servant  (J  13*) — Railboads — Opebation — Houbs  of  Service 
Law — Construction — "Other  Employ^." 

Hours  of  Service  Act,  §  2  (Act  March  4,  1907,  c.  2939,  34  Stat.  1416  [U. 
S.  Comp.  St.  Supp.  1911,  p.  1321]),  makes  It  unlawful  for  any  carrier  sub- 
ject to  the  act  to  permit  any  employ 6  subject  thereto  to  remain  on  duty 
for  a  longer  period  than  16  consecutive  hours  In  any  24-hour  period,  pro- 
vided that  no  operator,  train  dispatcher,  or  other  employ^  who  by  use 
of  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or  de- 
livers orders  pertaining  to  train  movements,  shall  be  permitted  to  remain 
on  duty  for  a  longer  period  than  9  hours  In  any  24-hour  period  In  towers, 
offices,  places,  and  stations  continuously  operated  day  and  night  Held 
that,  under  the  rule  ejusdem  generis,  the  words  "other  employ^"  should 
be  construed  to  mean  an  employ^  of  the  same  class,  engaged  primarily  In 
the  same  class  of  service  as  would  be  performed  by  an  operator  or  train 
dispatcher;  and  hence  servants  employed  by  a  railroad  company  as 
switch  tenders,  whose  duty  was  to  operate  certain  hand  switches  reg- 
ulating trains  In  accordance  with  directions  given  them  by  telephone  con- 
nected with  a  shanty  erected  at  their  place  of  employment,  were  not 
"other  employes"  within  the  statute,  so  that  the  railroad  company  was 
not  liable  for  a  penalty  thereunder  for  requiring  them  to  labor  more  than 
9  hours  a  day. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  }  14 ; 
Dec.  Dig.  I  13.^ 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston 
Belt  &  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

•For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Action  by  the  United  States  of  America  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  the  United  States,  and  defendant 
brings  error.    Reversed,  and  new  trial  ordered. 

Edward  J.  White,  of  Kansas  City,  Mo.  (Martin  L.  Clardy,  of  St. 
Louis,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Philip  J.  Doherty,  of  Washington,  D.  C.  (Francis  M.  Wilson,  U.  S. 
Atty.,  of  Platte  City,  Mo.,  and  Thad  B.  Landon,  Sp.  Asst.  U.  S.  Atty., 
of  Kansas  City,  Mo.,  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

CARLAND,  Circuit  Judge.  This  is  an  action  by  the  United  States 
against  the  railway  company  to  recover  penalties  for  a  violation  of  the 
"Hours  of  Service  Act,  34  Stat.  1415."  The  complaint  contained  ten 
counts  which  alleged  violations  of  section  2  of  said  act,  by  the  com- 
pany, in  requiring  and  permitting  R.  Connell  and  J.  W.  King,  alleged 
to  be  telegraph  operators  and  employes,  to  be  and  remain  on  duty  for 
a  longer  period  than  9  hours  in  certain  24-hour  periods,  occurring  from 
August  1  to  6,  1912,  at  Kansas  City,  Mo.  At  the  close  of  all  the  evi- 
dence, the  trial  court,  at  the  request  of  counsel  for  the  United  States, 
directed  a  verdict  against  the  company.  This  ruling  of  the  court  is 
assigned  as  error.  The  facts  appearing  at  the  trial  were  undisputed, 
and  the  only  question  for  decision  is  as  to  whether  the  facts  showed 
that  R.  Connell  and  J.  W.  King  were  operators,  train  dispatchers,  or 
other  employes,  who  by  the  use  of  the  telegraph  or  telephone  dis- 
patched, reported,  transmitted,  received,  or  delivered  orders  pertaining 
to  or  affecting  train  movements.  Upon  this  question  the  evidence 
established  these  facts :  R.  Connell  and  J.  W.  King  were  employed 
by  the  company  as  switchtenders,  and  they  performed  the  duties  of 
switchtenders  and  those  alone.  They  performed  their  work  at  a  shanty 
located  at  the  junction  between  a  track  of  the  company  leading  to  Kan- 
sas City,  Kan.,  and  the  track  leading  up  quite  a  steep  incline  to  the 
Union  Station  at  Kansas  City,  Mo.  They  operated  ten  low  hand 
switches.  There  were  telephones  in  the  shanty.  One  of  these  phones 
connected  with  Grand  avenue,  the  Burlington  tower,  the  Union  Depot, 
and  the  Union  Depot  tower.  Another  connected  with  Troost  avenue 
and  Henning  street.  Trains  which  desire  to  enter  the  Union  Depot 
cannot  always  do  so  on  account  of  the  limited  trackage  and  space 
therein,  and  on  account  of  the  incline  extending  from  the  junction, 
above  mentioned,  up  to  the  depot,  trains  find  it  impracticable  to  stop 
at  the  foot  of  the  incline  and  have  the  switches  thrown,  and  therefore 
the  men  operating  any  of  the  trains  always  desire  to  know  whether 
there  is  room  for  it  in  the  Union  Depot,  and  as  to  whether  the  switches 
are  so  situated  as  to  allow  a  continuous  run,  when,  for  instance,  the 
train  reaches  as  near  as  Grand  avenue.  On  the  other  hand,  trains  de- 
parting from  the  Union  Depot  for  the  East  when  desiring  to  know  if 
the  track  is  clear,  a  man  at  the  Burlington  tower  asks  R.  Connell  or 
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J.  W.  King  about  it  and  receives  the  desired  information.  When  all 
is  said  about  the  duties  of  these  men,  it  comes  to  this :  Their  primary 
duty  was  to  throw  these  switches  whenever  necessary,  and  the  tele- 
phones were  used  to  inform  them  from  time  to  time  what  was  wanted 
in  regard  to  the  switching  and  in  reporting  to  those  who  intended  to 
use  the  switches,  the  preparation  that  had  been  made  for  such  use.  It 
did  not  differ  except  in  complexity  of  operation  from  the  service  per- 
formed by  a  brakeman  who  runs  ahead  of  his  train,  turns  a  switch, 
and  swings  his  hand  by  day,  or  lantern  by  night  to  signal  the  engineer. 
If  one  is  within  the  proviso  of  section  2,  so  is  the  other,  unless  it  be 
held  that  the  mere  use  of  the  telephone  brings  one  switchman  within 
the  9-hour  provision  and  leaves  another  who  does  not  use  it  under 
the  16-hour  clause,  although  the  service  performed  is  the  same.  But 
we  apprehend  that  there  will  be  no  contention  that  Congress  fixed  the 
period  of  9  hours  for  certain  employes  because  of  the  use  of  the  tele- 
phone. The  difference  in  the  hours  of  labor  fixed  by  section  2  was 
based  upon  the  character  of  the  service  rendered  by  the  employe,  not 
upon  the  use  of  the  telephone.  R.  Council  and  J.  W.  King,  beyond 
question,  were  not  operators  or  dispatchers.  They  were  employes,  but 
were  they  employes  within  the  meaning  of  section  2,  who  by  the  use 
of  the  telegraph  or  telephone  dispatched,  reported,  transmitted,  re- 
ceived, or  delivered  orders  pertaining  to  or  affecting  train  movements  ? 
There  can  be  no  doubt  about  the  purpose  of  the  statute.  Baltimore  & 
Ohio  R.  Co.  V.  I.  C.  C,  221  U.  S.  612,  30  Sup.  Ct.  86,  54  L.  Ed.  164; 
United  States  v.  Kansas  City  Southern  Ry.  Co.,  202  Fed.  832,  121  C. 
C.  A.  136;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McWhirter,  145  Ky.  427, 
140  S.  W.  672 ;  United  States  v.  Chicago,  Milwaukee  &  P.  S.  Ry.  Co. 
(D.  C.)  197  Fed.  624.  We  must  take  its  language  as  the  best  evidence 
of  the  intention  of  Congress  and  bring  to  bear  upon  the  language  used, 
established  canons  of  statutory  construction  so  far  as  applicable,  keep- 
ing in  view  the  declared  purpose  of  Congress,  namely,  the  promotion 
of  the  safety  of  employes  and  travelers.  Section  2  of  the  act,  so  far  as 
material,  reads  as  f ollowis : 

"Tbat  it  shaU  be  unlawful  for  any  common  carrier,  Its  oflBcers  or  agents, 
subject  to  this  act  to  require  or  permit  any  employee  subject  to  this  act  to  be 
or  remain  on  duty  for  a  longer  i)eriod  than  sixteen  consecutive  hours,  and 
whenever  any  such  employee  of  such  common  carrier  shall  have  been  continu- 
ously on  duty  for  sixteen  hours  he  shall  be  relieved  and  not  required  or  per- 
mitted again  to  go  on  duty  until  he  has  had  at  least  ten  consecutive  hours 
off  duty;  and  no  such  employee  who  has  been  on  duty  sixteen  hours  in  the 
aggregate  In  any  twenty-four  hour  period  shall  be  required  or  permitted  to 
continue  or  again  go  on  duty  without  having  had  at  least  eight  consecutive  hours 
off  duty :  Provided,  that  no  operator,  train  dispatcher,  or  other  employee  who 
by  the  use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  re- 
ceives, or  delivers  orders  pertaining  to  or  affecting  train  movements  shall  be 
required  or  permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine 
hours  in  any  twenty-four  hour  period  In  aU  towers,  offices,  places,  and  stations 
continuously  operated  night  and  day." 

The  law  quoted  first  provides  that  it  shall  be  unlawful  for  any  com- 
mon carrier  to  require  or  permit  any  employe  to  be  or  remain  on  duty 
for  a  longer  period  than  16  consecutive  hours.    Then  the  proviso  of 
128  C.C.A-— 18 
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the  section  takes  out  of  all  the  employes  of  the  common  carrier  a  cer- 
tain class,  namely,  operators,  train  dispatchers  or  other  employes  who 
by  the  use  of  the  telegraph  or  telephone  dispatch,  report,  transmit,  re- 
ceive, or  deliver  orders  pertaining  to  or  affecting  train  movements. 
The  proviso  ought  not  to  be  construed  so  broadly  as  to  annihilate  the 
general  language  of  the  section.  We*  think  that  under  a  well-estab- 
lished rule  of  construction  the  words  "or  other  employe,"  found  in  the 
proviso,  must  be  construed  to  mean  an  employe  engaged  in  the  same 
character  of  service  as  a  train  dispatcher  or  operator,  who  by  the  use 
of  the  telegraph  or  telephone  performs  the  work  described  in  the  pro- 
viso. In  other  words.  Congress  intended  the  9-hour  provision  to  apply 
to  employes  whose  primary  duty  was  to  dispatch,  report,  transmit,  re- 
ceive, or  deliver  orders  pertaining  to  or  affecting  train  movements. 
We  do  not  mean  by  this  that  the  word  "orders"  should  be  limited  to 
technical  train  orders  described  in  what  are  known  as  standard  rules 
for  the  movement  of  trains.  Congress  was  dealing  with  a  class  of  em- 
ployes engaged  primarily  in  a  particular  service  and  the  mere  form  of 
the  order,  pertaining  to  or  affecting  train  movement,  is  immaterial  if 
it  is  dispatched,  reported,  transmitted,  received,  or  delivered  by  the 
use  of  the  telegraph  or  telephone.  Where  general  words  follow  an 
enumeration  of  particular  classes  of  persons  or  things,  they  will  be 
construed  as  applicable  only  to  persons  or  things  of  the  same  general 
nature  or  class  as  those  eniunerated.  The  particular  words  are  pre- 
sumed to  describe  certain  species  and  the  general  words  to  be  used  for 
the  purpose  of  including  other  species  of  the  same  genus.  The  rule  is 
based  on  the  obvious  reason  that,  if  the  Legislature  had  intended  the 
general  words  to  be  used  in  their  unrestricted  sense,  they  would  have 
made  no  mention  of  the  particular  classes.  The  words  "other"  or  "any 
other,"  following  an  enumeration  of  particular  classes,  are  therefore 
to  be  read  as  "other  such  like,"  and  to  include  only  others  of  like 
kind  or  character.  First  National  Bank  of  Anamoose  v.  United  States, 
206  Fed.  374,  379,  124  C.  C.  A.  256,  46  L.  R.  A.  (N.  S.)  1139;  Cyc 
vol.  36,  p.  1120,  and  cases  cited. 

The  principle  involved  is  illustrated  by  the  case  of  United  States  v. 
Bevans,  3  Wheat.  336,  4  L.  Ed.  404.  In  this  case  William  Bevans  was 
indicted  for  murder  in  the  United  States  Circuit  Court  for  the  District 
of  Massachusetts.  The  qffense  was  alleged  to  have  been  committed  on 
November  6,  1816,  on  board  the  United  States  ship  of  war  Independ- 
ence, lying  at  anchor  in  the  main  channel  of  Boston  Harbor.  After 
trial  and  conviction,  the  judges  holding  the  Circuit  Court,  being  divided 
in  opinion  as  to  their  jurisdiction,  certified  the  question  to  the  Supreme 
Court  of  the  United  States.  The  third  section  of  the  act  of  Congress 
of  April  30,  1790,  c.  9,  1  Stat.  112,  provided: 

**That  if  any  person  or  persons  shall,  within  any  fort,  arsenal,  dockyard, 
magazine,  or  in  any  other  place  or  district  of  country,  under  the  sole  and 
exclusive  Jurisdiction  of  the  United  States,  commit  thfe  crime  of  willful  mur- 
der, such  i)erson  or  persons  on  being  thereof  convicted  shall  suffer  death." 

Jurisdiction  in  the  Circuit  Court  was  claimed  upon  two  grounds: 
First,  that  the  place  where  the  murder  was  committed  was  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States;  second,  that 
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the  United  States  ship  of  war  Independence  was  a  place,  within  the 
sole  and  exclusive  jurisdiction  of  the  United  States.  In  reference  to 
the  last  contention,  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said  • 

"The  objects  with  which  the  word  *place'  is  associated  are  all,  in  their  na- 
ture, fixed  and  territoriaL  A  fort,  an  arsenal,  a  dockyard,  a  magazine,  are  all 
of  this  character.  When  the  sentence  proceeds  with  the  words,  'or  in  any 
other  place  or  district  of  country  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,'  the  construction  seems  irresistible  that,  by  the  words  'other 
place,*  was  intended  another  place  of  a  similar  character  with  those  previ- 
ously enumerated,  and  with  that  which  follows.  Congress  might  have  omitted, 
in  its  enumeration,  some  similar  place  within  its  exclusive  jurisdiction,  which 
was  not  comprehended  by  any  of  the  terms  employed,  to  which  some  other 
name  might  be  given;  and  therefore  the  words  *other  place,*  or  'district  of 
country,'  were  added;  but  the  context  shows  the  mind  of  the  Legislature  to 
have  been  fixed  on  territorial  objects  of  a  similar  character." 

As  the  \vord  "employe"  in  the  proviso  of  section  2  includes  "oper- 
ator" and  "train  dispatcher,"  for  the  latter  are  both  employes,  the  con- 
clusion here  is  irresistible  that  Congress  intended  by  the  use  of  the 
words  "other  employe"  to  mean  an  employe  engaged  primarily  in  the 
same  class  of  service  as  would  be  performed  by  an  operator  or  train 
dispatcher.  If  this  be  the  right  construction  to  place  upon  the  proviso, 
then  R.  Connell  and  J.  W.  King  were  not  in  any  sense  employes,  whose 
primary  duty  was  to  dispatch,  report,  transmit,  receive,  or  dfeliver  by 
the  use  of  the  telegraph  or  telephone  orders  pertaining  to  or  affecting 
train  movements  within  the  meaning  of  the  proviso.  While,  as  has 
been  said  before,  we  must  give  the  law  such  a  construction  as  will  pro- 
mote the  purpose  of  the  law,  in  our  zeal  to  do  so,  however,  we  must 
not  attempt  to  legislate  ourselves.  We  are  cited  to  the  case  of  United 
States  v.  Houston  Belt  &  Terminal  Ry.  Co.,  205  Fed.  344,  125  C.  C. 
A.  481.  In  regard  to  this  case,  it  is  sufficient  to  say  that  the  facts 
which  appear  in  the  report  of  that  case  differ  from  the  facts  in  the 
present  record. 

Judgment  below  reversed,  and  a  new  trial  ordered. 


(211  Fed.  897) 

UNITED  STATES  v.  ATLANTIC  COAST  LINE  R.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  8,  1914.) 

No.  1191. 

1.  Masteb  and  Servant  (§  13*) — Operation  of  Railroads — ^Hours  op  Serv- 
ice Law. 

Hours  of  Service  Law  (Act  Cong.  March  4,  1907,  c.  2939,  34  Stat.  1415 
[U.  S.  Comp.  St  Supp.  1911,  p.  1321]),  regulating  the  hours  of  service  of 
employ^  on  interstate  railroads,  is  a  remedial  and  not  a  criminal  stat- 
ute, enacted  to  promote  the  safety  of  employes  and  the  traveling  public 
by  prohibiting  hours  of  service  which  presumably  result  in  impaired  ef- 
ficiency on  the  part  of  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  14; 
Dec.  Dig.  I  13.*] 

*For  other  cases  see  same  topic  &  §  numbkb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Master  and  Sebvant  (§  13*) — Employment — Keoulation — Houbs  or  Sebv- 
iCE  Law. 

Hours  of  Service  Law  (Act  Cong.  March  4,  1907,  c.  2939,  34  Stat  1416 
[U.  S.  Comp.  St.  Supp.  1911,  p.  1322J)  |  2,  provides  tliat  no  operator,  train 
dispatclier,  or  other  employ^  who  by  the  use  of  telegraph  or  telephone  dis- 
patches, reports,  transmits,  receives,  or  delivers  orders  pertaining  to  or 
affecting  train  movements,  shall  be  permitted  to  remain  on  duty  mure  than 
nine  hours  in  any  24-hour  period  in  towers,  offices,  places,  and  stations 
continuously  operated  night  and  day,  nor  for  a  longer  period  than  13 
hours  in  offices  and  stations  operated  only  during  the  daytime,  except  in 
case  of  emergency,  etc.  Held,  that  no  distinction  is  to  be  drawn  between 
offices  in  which  train  orders  originate  and  from  wliich  they  are  issued 
and  local  offices,  which  merely  receive  and  deliver  the  orders  so  issued, 
and  which  may  be  closed  during  a  substantial  portion  of  each  24-hour 
period ;  and  hence,  where  a  local  telegraph  office  was  regularly  kept  open 
for  business  from  6 :30  a.  m.  to  10 :15  p.  m.  in  each  24-hour  period,  it  was 
an  office  continuously  operated  night  and  day  and  was  therefore  within 
the  nine-hour  requirement 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent* Dig.  |  14; 
Dec.  Dig.  I  13.* 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Columbia ;   Henry  A.  M.  Smith,  Judge. 

Action  by  the  United  States  of  America  against  the  Atlantic  Coast 
Line  Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Ernest  F.  Cochran,  U.  S.  Atty.,  of  Anderson,  S.  C,  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C. 

George  B.  Elliott,  of  Wilmington,  N.  C.  (P.  A.  Willcox,  of  Florence, 
S.  C,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

KNAPP,  Circuit  Judge.  This  suit  is  brought  by  the  United  States 
to  recover  penalties  for  alleged  violations  of  the  act  of  Congress  ap- 
proved March  4,  1907,  commonly  known  as  the  hours  of  service  law, 
and  the  employes  directly  concerned  are  telegraphers  in  the  service 
of  defendant  in  error  at  Bennettsville,  S.  C. 

From  the  stipulated  facts  on  which  the  action  was  tried  it  appears 
that  the  telegraph  office  at  the  station  named  was  regularly  kept  open 
for  business  from  6:30  a.  m.  to  10:15  p.  m.,  or  15  hours  and  45  min- 
utes in  each  24-hour  period ;  that  two  operators  were  employed  at  this 
station,  one  of  whom  was  required  to  be  on  duty  from  6:30  a.  m.  to 
12  o'clock  noon,  and  from  1:00  p.  m.  to  6:30  p.  m.,  and  the  other, 
known  as  a  "second  trick''  operator,  from  10:15  a.  m.  to  5:30  p.  m., 
and  from  6:30  p.  m.  to  10:15  p.  m.,  or  a  total  of  11  hours  in  each 
case ;  that  the  office  in  question,  during  the  period  covered  by  the  suit, 
was  closed  for  business,  and  the  operators  entirely  relieved  from  duty, 
from  10:15  p.  m.  to  6:30  a.  m.,  or  8  hours  and  15  minutes,  except  on 
a  few  specified  dates  when  the  second  trick  operator  remained  on  duty 
from  IS  to  45  minutes  after  10:15  p.  m. ;  that  during  the  hours  from 

*For  oUier  cases  see  same  topic  ft  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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6:30  a.  m.  to  10:15  p.  m.,  when  the  office  was  kept  open  for  business 
as  aforesaid,  the  operators  employed  therein,  by  the  use  of  telegraph 
and  telephone,  received  and  delivered,  more  or  less  frequently,  orders 
relating  to  or  affecting  the  movement  of  trains  engaged  in  interstate 
commerce;  and  that  these  operators  received  such  train  orders  from 
the  office  of  the  chief  dispatcher,  which  was  located  at  Florence,  S. 
C,  and  kept  continuously  open  throughout  the  24  hours. 

The  question  to  be  decided  is  whether  the  defendant  in  error,  by 
requiring  or  permitting  its  Bennettsville  operators  to  be  on  duty  during 
the  11  hours  above  described,  to  say  nothing  of  the  instances  of  some- 
what longer  hours,  violated  the  proviso  of  section  2  of  said  act,  which 
reads  as  follows : 

"Provided,  that  no  operator,  train  dispatcher,  or  other  employ^  who  by  the 
use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or 
delivers  orders  pertaining  to  or  affecting  train  movements  shall  be  required  or 
permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four  hour  period  in  all  towers,  offices,  places  and  stations  continuously 
operated  night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in  all 
towers,  offices,  places  and  stations  operated  only  during  the  day  time,  except 
in  case  of  emergency,  when  the  employes  named  in  this  proviso  may  be  per- 
mitted to  be  and  remain  on  duty  for  four  additional  hours  in  a  twenty-four 
hour  period  of  not  exceeding  three  days  In  any  week." 

As  the  operators  in  question  were  customarily  kept  on  duty  for  11 
hours  out  of  the  24,  and  sometimes  a  Uttle  longer,  it  is  apparent  that 
defendant  in  error  was  chargeable  with  repeated  violations  of  the  stat- 
ute, if  the  Bennettsville  office  belongs  in  tiie  class  of  offices  "concmu- 
ously  operated  night  and  day,"  and  equally  apparent,  since  the  hours 
of  duty  were  always  less  than  13,  that  the  law  was  fully  observed  and 
the  defendant  in  error  free  from  liability,  if  this  office  belongs  in  the 
class  of  those  "operated  only  during  the  daytime."  The  trial  court 
held  that  it  was  an  office  of  the  latter  class,  and  accordingly  directed 
a  verdict  in  favor  of  defendant.  The  correctness  of  that  ruling  is 
challenged  by  the  writ  of  error  to  this  court. 

The  meaning  and  intent  of  the  hours  of  service  act  in  various  par- 
ticulars has  been  the  subject  of  considerable  litigation,  and  some  aid  to 
the  conclusion  which  should  be  reached  in  this  case,  or  at  least  a  start- 
ing point  for  discussion,  is  foui\d  in  the  decision  of  the  Supreme  Court 
in  United  States  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  220  U.  S. 
37,  31  Sup.  Ct.  362,  55  L.  Ed.  361.    In  that  case  it  is  said : 

"We  think  that  the  government  is  right  in  saying  that  the  proviso  is  meant 
to  deal  with  all  offices,  and,  if  so,  we  should  go  further  than  otherwise  we 
might  in  holding  offices  not  operated  only  during  the  day  time  as  falling  un- 
der the  other  head." 

In  view  of  this  declaration,  that  the  statute  covers  all  telegraph  of- 
fices in  which  hiterstate  train  orders  are  handled,  and  since  the  statute 
itself  makes  only  two  classes  of  such  offices,  it  follows  of  course  that 
this  Bennettsville  office  is  one  to  which  the  law  applies,  and  that  the 
telegraphers  there  employed  can  be  kept  on  duty  not  more  than  9 
hours,  if  it  be  adjudged  a  "night  and  day"  office,  but  may  be  held 
up  to  13  hours,  if  it  be  adjudged  a  "daytime"  office.  It  must  perforce 
be  put  in  one  class  or  the  other. 
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[  1  ]  This  IS  not  a  criminal  statute,  and  therefore  is  not  governed  by 
the  rule  of  strict  construction.  Johnson  v.  Southern  Pacific  Co.,  196 
U.  S.  17,  25  Sup.  Ct.  158,  49  U  Ed.  363;  St.  Louis  Southwestern  Ry. 
Co.  V.  United  States,  183  Fed.  771,  106  C.  C.  A.  136.  It  is  rather  a 
remedial  statute  which  should  be  so  construed,  if  its  language  permits, 
as  to  best  accomplish  the  protective  purpose  for  which  it  was  enacted. 
Stewart  v.  Bloom,  11  Wall.  493,  20  L.  Ed.  176;  Bechtel  v.  United 
States,  101  U.  S.  597,  25  L.  Ed.  1019.  Obviously,  that  purpose  was  to 
promote  the  safety  of  employes  and  the  traveling  public  by  prohibiting 
hours  of  service  which  presumably  result  in  impaired  efficiency  for 
discharging  their  important  duties.  The  end  to  be  attained  by  the  law 
is  a  guide  to  its  interpretation. 

[2]  It  is  arjgued  by  counsel  for  defendant  in  error  that  the  Congress 
intended  to  distinguish  between  (1)  offices  in  which  train  orders  orig- 
inate and  from  which  they  are  issued,  and  which  in  the  nature  of  the 
case  must  ordinarily  be  kept  open  for  approximately  the  entire  24 
hours,  and  (2)  local  offices  which  merely  receive  and  deliver  the  orders 
so  issued,  and  which  may  be  and  frequently  are  closed  during  a  sub- 
stantial part  of  each  24-hour  period;  and  that  therefore  the  classifi- 
cation of  a  given  office  depends  as  a  practical  matter  upon  whether  it 
is  an  office  like  that  of  a  train  dispatcher,  who  actually  directs  and  con- 
trols the  movement  of  trains,  or  only  a  way  station  office  where  the 
operator  aids  the  dispatcher  by  communicating  orders  and  sending  in 
reports.  Besides,  it  is  said  that  telegraphers  in  offices  mainly  occu- 
pied with  the  dispatching  of  trains  have  heavier  responsibilities  and  are 
under  greater  strain,  and  consequently  should  be  restricted  to  shorter 
hours,  than  employes  at  local  stations  who  perform  miscellaneous  du- 
ties and  perhaps  devote  only  a  small  portion  of  their  time  to  the  receipt 
and  delivery  of  train  orders  and  the  transmission  of  train  reports. 

The  answer  to  this  argument  is  twofold.  In  the  first  place,  we  find 
nothing  in  the  language  of  the  act  to  support  such  a  distinction.  The 
terms  employed  are  plainly  intended  to  include  every  sort  of  place 
where  train  orders  are  handled,  however  infrequently,  by  telegraph 
or  telephone.  There  is  nothing  to  suggest  that  the  permitted  hours  on 
duty,  whether  9  or  13,  are  determined  by  the  number  of  train  orders 
handled,  if  they  are  handled  at  all,  or  by  the  proportion  of  time  which 
the  employe  spends  in  that  particular  service.  Surely  the  descriptive 
words,  "towers,  offices,  places,  and  stations,"  negative  any  intention 
to  confine  the  nine  hour  limitation  to  those  offices,  however  designated, 
in  which  the  principal  work  of  the  operator  is  connected  with  the 
movement  of  trains.  In  short,  we  deem  it  beyond  dispute  that  the 
classification  of  an  office  is  fixed  by  the  length  of  time  it  is  kept  open, 
and  not  in  the  least  by  the  nature  of  the  duties  performed,  if  only  those 
duties  include  the  handling  of  train  orders  as  occasion  may  require. 

In  the  second  place,  it  is  not  to  be  assumed  that  the  telegrapher 
in  a  train  dispatcher's  office,  or  other  similar  office,  performs  more 
wearisome  labor,  or  becomes  sooner  fatigued,  than  the  operator  at  an 
ordinary  local  station.  The  latter,  it  is  true,  may  average  only  a  small 
number  of  train  orders  in  the  course  of  a  day,  but  nevertheless  he 
may  have,  and  usually  does  have,  other  duties  which  are  varied  and 
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often  onerous.  Even  if  he  is  not  called  upon  to  act  as  station  agent, 
and  does  little  but  use  the  telegraph  or  telephone,  the  orders  and  mes- 
sages of  the  company  not  relating  to  trains,  and  the  commercial  busi- 
ness of  the  community,  may  involve  exertion  and  responsibility  quite 
as  fatiguing  as  the  work  of  a  telegrapher  engaged  mainly  in  the  trans- 
mission of  train  orders.  In  other  words,  and  for  the  reasons  here 
suggested,  it  seems  to  us  that  operators  at  local  and  subordinate  sta- 
tions are  scarcely  less  liable  than  operators  at  main  offices  to  suffer 
loss  of  alertness  and  efficiency  from  excessive  hours  of  duty.  In 
our  judgment,  neither  the  terms  and  purpose  of  the  statute,  nor  the 
conditions  of  actual  service,  justify  us  in  upholding  the  contention 
here  considered. 

It  is  conceded  that  an  office  need  not  literally  be  kept  open  every 
minute  of  the  24  hours  in  order  to  be  within  the  9-hour  restriction. 
But  if  it  may  be  closed  for  one  or  more  substantial  intervals  of  time 
and  still  remain  in  the  9-hour  class  where  shall  the  line  of  division 
be  drawn?  In  the  Atchison  Case,  above  cited,  the  office  was  shut 
from  noon  to  3  p.  m.,  and  from  midnight  to  3  a.  m.,  or  6  hours  in 
all  out  of  the  24,  and  the  Supreme  Court  strongly  intimated,  though 
the  point  was  not  directly  involved,  that  it  should  be  classed  as  a 
9-hour  office,  because  the  proviso  was  meant  to  deal  with  all  offices, 
and  therefore  "we  should  go  farther  than  otherwise  we  might  in  hold- 
ing offices  not  operated  only  during  the  daytime  as  falling  under  the 
other  head."  But  where  is  the  logical  place  to  stop?  The  words 
"operated  only  during  the  daytime"  are  quite  as  much  entitled  to  be 
made  effective  as  the  words  "continuously  operated  night  and  day." 
Manifestly,  if  we  look  only  at  the  surface  meaning  of  words,  these 
two  definitions  are  inconsistent,  or  at  least  overlap  each  other,  since 
there  must  be  many  offices  which  could  not  be  fairly  described  as 
"operated  only  during  the  daytime"  and  yet  are  not,  in  any  absolute 
sense,  "continuously  operated  night  and  day."  For  example,  in  a  case 
argued  at  the  same  time  with  this,  the  office  was  open  throughout  the 
24  hours  except  from  1 :30  a.  m.  to  6 :30  a.  m.  To  say  that  such  an 
office  is  operated  only  in  the  daytime  is  to  do  violence  to  the  common- 
est understanding. 

This  is  plainly  a  case  where  the  natural  significance  of  terms  must 
yield  to  the  necessity  for  giving  to  the  entire  proviso  such  reasonable 
meaning  as  will  promote  its  beneficial  purpose.  If  it  seems  a  strained 
and  unwarranted  construction  to  hold  that  an  office  which  is  generally 
closed  at  10:15  p.  m.,  and  never  later  than  11,  and  kept  closed  till 
6:30  a.  m.,  is  nevertheless  "continuously  operated  night  and  day,"  is 
it  not  equally  strained  and  unwarranted  to  hold  that  an  office  which 
is  kept  open  from  6:30  a.  m.  to  10:15  p.  m.,  or  later,  is  nevertheless 
"operated  only  during  the  daytime"?  Since  the  office  in  question 
must  be  assigned  to  one  class  or  the  other,  we  are  of  opinion  on  the 
whole  that  it  will  be  more  correctly  and  usefully  placed  in  the  night 
and  day  class  than  in  the  daytime  class.  If  this  conclusion  gives 
greater  effect  to  the  words  "operated  only  during  the  daytime"  than 
to  the  words  "continuously  operated  night  and  day,"  we  think  the 
objects  of  the  law  require  that  preference  be  accorded  to  a  construc- 
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tion  which  recognizes  the  legislative  intent  to  permit  13  hours  of 
service  in  offices  kept  open  only  such  number  of  hours  in  the  aggre- 
gate as  do  not  materially  or  substantially  exceed  the  length  of  an 
ordinary  day,  and  to  prohibit  more  than  9  hours  service  in  offices 
kept  open  such  number  of  hours  in  the  aggregate  as  necessarily  in- 
clude a  material  or  substantial  portion  of  the  night. 

It  follows  that  the  judgment  should  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Reversed. 

WOODS,  Circuit  Judge  (concurring).  The  decision  of  this  case 
depends  on  the  meaning  of  the  word  "continuously"  in  the  following 
statute : 

**Provided,  that  no  operator,  traip  dispatcher,  or  other  employ^  who  by  the 
use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or 
delivers  orders  pertaining  to  or  affecting  train  movements  shall  be  required  or 
permitted  to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four  hour  period  in  aU  towers,  offices,  places,  and  stations  continuouslS* 
operated  night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in  aU 
towers,  offices,  places,  and  stations  operated  only  during  the  daytime,  except 
in  case  of  emergency,  when  the  employ^  named  in  this  proviso  may  be  per- 
mitted to  be  and  remain  on  duty  for  four  additional  hours  in  a  twenty-four 
hour  period  of  not  exceeding  three  days  in  any  week." 

The  defendant  contends  that  "continuously"  means  without  cessa- 
tion, and  that  the  offices,  etc.,  "continuously  operated  night  and  day" 
can  only  include  places  operated  without  cessation  through  the  night 
and  day.  The  context  and  the  purpose  of  the  statute  shows  that  this 
is  not  the  sense  in  which  the  words  were  used.  The  statute  was  in- 
tended to  cover  all  telegraph  offices.  United  States  v.  Atchison,  etc., 
R.  Co.,  220  U.  S.  37,  31  Sup.  Ct.  362,  55  L.  Ed.  361.  If  the  defend- 
ant's construction  were  adopted,  it  would  cover  only  day  offices  and 
offices  operated  throughout  the  day  and  night,  leaving  out  the  offices 
operated  during  the  day  and  into  the  night.  There  is  some  reason 
for  attributing  the  meaning  of  habitually  or  r^;ularly  to  the  word 
continuously;  but  the  plain  construction,  and  that  which  will  give 
the  statute  its  full  signification,  is  to  take  the  whole  phrase  "offices, 
places,  and  stations  continuously  operated  night  and  day*'  to  mean 
offices  whose  operation  is  continued  from  the  day  into  the  night. 
The  statute  assimies  that  all  offices  will  be  operated  during  the  day- 
time, and  for  those  operated  during  the  daytime  only  it  makes  the  13- 
hour  requirement;  for  those  which  are  operated  during  the  dajrtime 
with  a  continuance  of  operation  into  the  night  it  makes  the  nine  hour 
requirement.  The  office  at  Bennettsville  was  in  operation  during  the 
daytime  with  continuance  into  the  night,  and  therefore  falls  under 
the  9-hour  class. 
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(211  Fed.  903) 

ATLANTIC  COAST  LINE  R.  CO.  v.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Fourth  Circuit    February  3,  1914,) 

No.  1195. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern  District 
of  South  Carolina,  at  Columbia ;  Henry  A.  M.  Smith,  Judge. 

Action  by  the  United  States  of  America  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

George  B.  ElUott,  of  Wilmington,  N.  C.  (P.  A.  Willcox,  of  Florence,  S.  C, 
on  the  brief),  for  plaintiff  in  error. 

Ernest  F.  Cochran,  U.  S.  Atty.,  of  Anderson,  S.  C,  and  Philip  J.  Doherty, 
Special  Asst  U.  S.  Atty.,  of  Washington,  D.  C. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District  Judge. 

KNAPP,  C!ircuit  Judge.  This  case  is  determined  by  our  decision.  Just  an- 
nounced, in  Un*ed  States  v.  Atlantic  Coast  Line  R.  Co.  (No.  1191)  211  Fed. 
897,  128  C.  C.  A.  275.  For  the  reasons  stated  in  the  opinion  in  that  case,  the 
judgment  herein  is  affirmed. 


(211  Fed.  903) 

MARQUSBB  v.  INSURANCE  CJO.  OF  NORTH  AMERICA. 

KLINE  BROS.  &  CO.  v.  LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO., 

Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  17,  1914,) 

Nos.  117,  118. 

1.  Corporations  (§  406*) — Officers— President — Authority. 

The  president  of  a  private  corporation  by  virtue  of  his  office  alone  has 
no  power  to  bind  the  corporation  by  his  contracts,  but  liis  power  to  con- 
tract on  behalf  of  the  corporation  must  be  found  in  its  organic  law,  or  in 
a  delegation  of  authority  from  it,  either  directly  or  through  its  board 
of  directors  formally  expressed  or  implied  from  habit  or  custom  of  doing 
busiuess. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  ||  1611-1614 ; 
Dec.  Dig.  I  406.* 

Authority  of  president  of  corporation  to  contract  on  its  behalf.  Mar- 
qusee  v.  Hartford  Fire  Ins.  Co.,  119  C.  C.  A.  256.] 

2.  Corporations  (8  432*) — Contract — Execution  —  Ratification  —  Burden 

OF  Proof. 

Where  the  acting  president  of  a  private  corporation,  without  authority, 
obtained  certain  fire  insurance  on  its  behalf  on  which  the  corporation 
subsequently  sought  to  recover,  the  burden  of  proof  of  ratification  of  his 
act  in  making  the  contract  was  on  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  }§  1717,  1718, 
1724,  1726-1735,  1737,  1743,  1762;   Dec.  Dig.  §  432.*] 

3.  Corporations  (|  433*) — Policy — Contract — Ratification. 

Where  the  acting  president  of  a  private  corporation  without  authority 
procured  certain  insurance  for  it,  whether  particular  facts  relied  on 
amounted  to  a  ratification  of  liis  act  by  the  corporation  was  a  question 
of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  CJorporations,  Cent  Dig.  §|  1706,  1719, 
1738-1744;    Dec.  Dig.  §  433.*] 

4.  Corporations  (8  426*) — Unauthorized  Acts  of  President — Ratification. 

Where  the  acting  president  of  a  private  corporation  obtained  insurance 
on  its  behalf,  without  authority,  his  act  in  tendering  to  the  agent  of  the 

*For  other  cases  see  same  topic  ft  §  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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insurance  company  an  amount  equal  to  the  premium  due  on  the  policy 
did  not  amount  to  a  ratification  of  his  act  in  making  the  contract  for  the 
policy  by  the  corporation,  under  the  rule  that  the  party  to  ratify  the  act 
of  an  agent  made  for  its  benefit  must  be  the  party  who  had  authority  to 
make  the  contract  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §S  1596,  1702- 
1704,  1707,  1708,  1710-1716;   Dea  Dig.  §  426.*] 

5.  Corporations   (§   426*) — Contracts — Acts    of   OrFicEBS — Ratification — 

Mode. 

Where  a  corporation's  articles  and  by-laws  provided  that  the  power 
to  make  all  contracts,  or  obligations,  of  any  kind  rested  with  the  board  of 
directors  acting  Jointly,  but  that  the  directors,  with  the  consent  of  each 
and  all  members  of  the  board  in  writing  might  agree  to  and  transact 
any  business  specified  in  the  writing  without  actually  holding  a  meeting 
for  that  purpose,  the  unauthorized  act  of  the  corporation's  acting  presi- 
dent in  obtaining  insurance  for  the  corporation  could  only  be  ratified  in 
the  mode  prescribed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1596,  1702- 
1704,  1707,  1708,  1710-1716 ;  Dec.  Dig.  S  426.*] 

6.  Corporations    (§   426*)— Insurance    (§    142*) — Contraci>— Policy — Rati- 

fication BT  Insured. 

Where  the  acting  president  of  a  private  corporation  obtained  insur- 
ance for  it  without  authority,  the  fact  that  6.  &  Co.,  after  a  loss,  assum- 
ing to  act  as  adjusters  for  the  corporation,  notified  the  insurance  com- 
pany of  the  loss,  to  which  the  latter  replied  that  its  Southern  manager 
would  look  after  the  adjustment  did  not  constitute  a  ratification  of  the 
policy  on  the  part  of  the  corporation,  in  the  absence  of  proof  that  G.  & 
Co.  were  authorized  by  the  corporation  to  do  what  they  did,  nor  did  the 
insurer's  reply  to  the  notice  constitute  a  recognition  of  the  policy;  it 
appearing  that  at  the  time  it  had  no  knowledge  of  the  facts  constituting 
Its  invaUdity. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1596,  1702- 
1704,  1707,  1708,  1710-1716;  Dec.  Dig.  §  426;*  Insurance,  Cent  Dig.  |§ 
263,  264 ;  Dec.  Dig.  §  142.*] 

7.  Insurance  (§  247*) — Policy — ^Validity — Ratification — Withdrawal  by 

Insurer. 

Where  the  acting  president  of  a  private  corporation,  without  authority, 
obtained  insurance  for  it  and  his  act  in  doing  so  was  not  ratified  prior 
to  loss,  the  insurer  prior  to  ratification  was  entitled  to  withdraw  from  the 
contract,  and  did  so  by  giving  notice  that  it  elected  to  treat  the  policy 
as  void  from  the  beginning. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig,  §|  534-536 ;  Dee, 
Dig.  §  247.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Actions  by  Julius  Marqusee  against  the  Insurance  Company  of 
North  America  and  by  Kline  Bros.  &  Co.  against  the  Liverpool  & 
London  &  Globe  Insurance  Company,  Limited.  Judgment  for  defend- 
ant in  each  case,  and  plaintiffs  bring  error.    Affirmed. 

The  plaintiff  is  the  assignee  of  Kline  Bros.  &  Co.,  a  Florida  corporation. 
The  defendant  is  a  corporation  organized  under  the  laws  of  the  state  of  Penn- 
sylvania. 

The  complaint  avers,  among  other  things,  that  at  the  dty  of  Quincy,  Fla., 
plaintifiTs  assignor  and  the  defendant  entered  into  a  contract  of  insurance  on 
March  16,  1909,  against  loss  by  fire  to  an  amount  of  $2,500  on  the  stock  and 
merchandise  consisting  of  leaf  tobacco.  The  property  insured  was  totally  de- 
stroyed by  fire  on  March  19,  1909.     It  is  further  averred  that  the  loss  and 

*For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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damage  was  over  $112,000  and  that  the  concurrent  insurance  aggregated  a  like 
sum.  On  April  27,  1909,  defendant  notified  Kline  Bros.  &  Co.  that  it  denied 
all  liability  on  the  policy,  and  that  although  duly  demanded  it  refused  to  pay 
its  share  of  contribution  in  said  loss  aggregating  |2,500. 

The  defendant  denied  practically  every  material  allegation  of  the  complaint 
It  denied  that  Thomas  M.  Mcintosh,  who  negotiated  the  contract  of  insurance 
on  behalf  of  the  plaintiff's  assignee,  had  any  authority  to  make  the  contracts 

The  court  below  entered  judgment  in  favor  of  the  defendant  on  a  direction 
of  a  verdict 

Fried  &  Czaki,  of  New  York  City  (Marion  Erwin  and  Frederick 
M.  Czaki,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Ivins,  Mason,  Wolff  &  Ho^et,  of  New  York  City  (Theodore  A. 
Hammond,  of  Atlanta,  Ga..  Robert  L.  Hoguet  and  Randolph  W. 
Childs,  both  of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  presented  in  this  case  involves  the  validity  of  a  contract  of 
fire  insurance. 

A  charter  having  been  granted  by  the  state  of  Florida  incorporat- 
ing Kline  Bros.  &  Co.,  an  organization  meeting  was  held  on  December 
16,  1908,  at  which  by-laws  were  adopted  and  the  directors  were 
chosen.  Immediately  thereafter  the  directors  met  and  elected  one 
Mcintosh  president.  On  March  8,  1909,  the  stockholders  met,  and 
new  directors  were  chosen  who  subsequently  met  and  elected  Morris 
Kline  president.  The  newly  elected  officers  demanded  the  books, 
records,  and  property  of  the  company,  which  demand  was  not  com- 
plied with  by  the  old  officers,  who  insisted  that  the  new  officers  had 
not  been  duly  elected.  While  this  dispute  was  pending,  Mcintosh, 
who  was  still  acting  as  president,  applied  to  the  defendant's  agent  for 
insurance,  and  on  the  same  day  the  policy  in  suit  was  made  out  and 
delivered.  Three  days  later  the  warehouse  in  which  the  subject  of 
the  insurance  was  stored  was  destroyed  by  fire.  The  premium  had 
not  then  been  paid,  but  within  a  week  after  the  fire  Mcintosh  tendered 
the  premium,  which  was  refused.  The  defendant  has  set  up  several 
grounds  of  defense,  one  of  which  is  that  Mcintosh  had  no  authority 
to  negotiate  the  insurance. 

[  1  ]  It  is  quite  immaterial  whether  Mcintosh  at  the  time  he  under- 
took to  contract  for  the  insurance  was  de  facto  or  de  jure  president. 
So  far  as  his  authority  to  make  the  contract  is  concerned,  this  case 
is  not  different  in  its  material  facts  from  that  of  Marqusee  v.  Hart- 
ford Fire  Insurance  Co.,  198  Fed.  475,  119  C.  C.  A.  251,  42  L.  R. 
A.  (N.  S.)  1025,  in  which  this  court  decided  that  Mcintosh  was  not 
empowered  to  make  a  contract  of  insurance  binding  on  Kline  Bros. 
&  Co.  The  law  is  well  settled  that  the  president  of  a  private  corpora- 
tion has  not,  by  virtue  of  his  office  alone,  power  to  bind  the  corpora- 
tion by  his  contracts.  His  power  to  do  so  must  be  found  in  the  organic 
law  of  the  corporation  or  in  a  delegation  of  authority  from  it  directly 
or  through  its  board  of  directors  formally  expressed,  or  implied  from 
a  habit  or  custom  of  doing  business.  The  charter  conferred  no  con- 
tractual power  on  the  president,  and  the  by-laws  provided  that  all 
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contracts  should  be  made  by  the  board  of  directors.  The  contract  of 
insurance  was  never  authorized  by  the  directors.  And  there  was  no 
evidence  that  by  custom  the  president  had  been  recognized  or  held 
out  by  the  corporation  or  even  by  the  directors  as  authorized  to  make 
contracts.  It  was  urged  that  he  had  previously  entered  into  contracts 
of  insurance,  but  it  did  not  appear  that  they  had  not  been  authorized 
by  the  board. 

[2,  3]  As  Mcintosh  had  no  authority  to  contract  with  the  defendant 
for  insurance  upon  the  property  destroyed,  we  must  inquire  whether 
the  unauthorized  contract  subsequently  became  effective  by  ratifica- 
tion. The  burden  of  proving  ratification  rests  upon  the  party  who 
sets  up  the  contract.  Moffitt-West  Drug  Co.  v.  Byrd,  92  Fed.  290. 
34  C.  C.  A.  351;  34  Cyc.  351;  The  Accamee  (C.  C.)  12  Fed.  345: 
Mississippi,  etc.,  Steamship  Co.  v.  Swift,  86  Me.  248,  29  Atl.  1063, 
41  Am.  St.  Rep.  545.  And  whether  the  particular  facts  relied  upon 
amount  to  a  ratification  of  the  contract  is  a  question  for  the  court. 
Dickson  v.  Bamberger,  107  Ala.  293,  18  South.  290. 

The  legal  existence  of  the  corporation  in  the  case  at  bar  dates  from 
August  31,  1908;  that  being  the  time  when  the  letters  patent  were 
issued  by  the  Governor  and  Secretary  of  State  of  Florida. 

The  contract,  or  alleged  contract,  of  insurance  was  entered  into  on 
March  16,  1909. 

The  question  therefore  does  not  arise  whether  a  corporation  not 
in  existence  at  the  time  the  policy  was  issued  can,  upon  coming  into 
existence,  ratify  a  contract  so  made.  It  has  been  held  in  many  cases 
that  it  is  necessary  for  a  valid  ratification  that  the  principal  should 
have  been  in  existence  at  the  time  the  unauthorized  act  was  done. 

In  Whitney  v.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050,  the  corpora- 
tion was  in  existence  when  the  contract  was  made,  although  not  having 
a  right  at  that  time  to  do  business  as  its  articles  of  association  had 
not  i)een  filed.  Subsequently  it  ratified  the  contract  and  the  court 
held  it  valid. 

14  J  It  was  admitted  at  the  trial  in  the  court  below  that  within  a 
week  after  the  fire  Mcintosh  went  to  the  office  of  the  agent  of  the 
insurance  company  and  tendered  him  legal  currency  in  an  amount 
equal  to  the  premium  due  on  the  policy  and  that  the  agent  refused 
to  accept  it.  If  the  tender  had  been  made  under  the  authorization  of 
the  corporation  of  Kline  Bros.  &  Co.,  it  would  have  amounted  to  a 
ratification  of  the  contract  in  case  Kline  Bros.  &  Co.,  had  the  right 
to  ratify  after  the  loss.  But  an  officer  who  makes  an  unauthorized 
contract  has  no  more  right  to  ratify  it  than  he  has  to  make  it.  The 
party  to  ratify  the  contract  is  the  party  who  had  authority  to  make  it. 
Western  National  Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup.  Ct.  572, 
38  L.  Ed.  470;  Norton  v.  Shelby  County,  118  U.  S.  425,  6  Sup.  Ct. 
1121,  30  L.  Ed.  178;  Marsh  v.  Fulton  County,  10  Wall.  676,  19  L. 
Ed.  1040;  Hotchen  v.  Kent,  8  Mich.  526;  Bishop  on  Contracts,  §  848. 
As  there  is  nothing  in  the  record  which  shows  that  Mcintosh  ever  was 
authorized  to  make  the  contract,  so  the  record  equally  fails  to  disclose 
that  after  the  contract  was  made  he  was  ever  authorized  to  ratify  it. 
An  agent  cannot  bind  his  principal  by  an  unauthorized  ratification.    Fay 
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V.  Slaughter,  194  111.  157,  62  N.  E.  592,  56  L.  R.  A.  564,  88  Am.  St. 
Rep.  148;  Britt  v.  Gordon,  132  Iowa,  431,  108  N.  W.  319,  11  Ann. 
Cas.  407;  Deffenbaugh  v.  Jackson  Paper  Mfg.  Co.,  120  Mich.  242,  79 
N.  W.  197;  Driscoll  v.  Modern  Brotherhood  of  America,  77  Neb.  282, 
109  N.  W.  158. 

[5]  Ratification  proceeds  upon  the  theory  that  there  was  no  pre- 
vious authority.  It  follows  therefore  that,  if  the  original  authoriza- 
tion of  the  contract  was  required  to  be  in  a  particular  mode,  the  au- 
thority to  ratify  must  be  conferred  in  like  manner.  Wherever  the 
law  requires  a  particular  mode  of  authorization,  there  can  be  no  valid 
ratification  except  in  the  same  manner.  Borel  v.  Rollins,  30  Cal.  408 ; 
McCracken  v.  San  Francisco,  16  Cal.  591 ;  Despatch  Line  of  Packets 
V.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203;  Morris  v. 
Ewing,  8  N.  D.  99,  76  N.  W.  1047;  31  Cyc.  1261.  The  power  to 
make  "all  contracts  or  obligations  of  any  kind"  was  in  the  board  of 
directors  acting  jointly.  And  "the  directors  by  the  consent  of  each 
and  all  of  the  members  of  the  board  may,  in  writing  to  be  filed  with 
the  records  and  minutes  of  the  company,  agree  to  and  transact  any 
business  specified  in  such  writing,  without  the  actual  holding  of  a 
meeting  for  such  purpose ;  but,  in  all  such  instances,  the  said  writing 
shall  be  preserved  and  kept  by  the  secretary  of  the  board."  The  board 
of  directors  never  authorized,  so  far  as  the  record  discloses,  Mcintosh 
to  make  the  tender.  Neither  did  they  proceed  to  authorize  him  to  do 
so  under  the  clause  which  provided  that  they  might  act  under  condi- 
tions specified  without  holding  a  meeting. 

[8]  On  April  5th,  Goldstein  &  Co.,  assuming  to  act  as  adjusters  for 
Kline  Bros.  &  Co.,  notified  the  insurance  company  of  the  loss.  This 
too  cannot  be  accepted  as  a  ratification  of  the  contract  by  Kline  Bros. 
&  Co.,  for  there  is  nothing  in  the  record  which  shows  that  Goldstein 
&  Co.  were  ever  authorized  by  Kline  Bros.  &  Co.  to  do  what  they  did. 

To  this  letter  of  Goldstein  &  Co.,  the  insurance  company  replied 
that  the  letter  would  be  forwarded  to  its  manager  for  the  Southern 
States  at  Atlanta,  Ga.,  "who  will  look  after  the  adjustment."  This 
<:annot  be  reg^arded  as  a  recognition  of  the  policy  for  at  the  time  it 
was  written  the  insurance  company  had  no  knowledge  of  the  facts 
which  affected  its  validity.  There  can  be  no  ratification  where  there 
is  not  full  knowledge  of  all  the  material  facts.  Schutz  v.  Jordan,  141 
U.  S.  213,  11  Sup.  Ct.  906,  35  L.  Ed.  705;  Weber  v.  Bridgman,  113 
N.  Y.  600,  21  N.  E.  985 ;  Foote  v.  Cotting,  195  Mass.  55,  80  N.  E. 
55,  15  L.  R.  A.  (N.  S.)  693;  Sill  v.  Pate,  230  111.  39,  82  N.  E.  356; 
Goodwin  v.  East  Hartford,  70  Conn.  18,  38  Atl.  876 ;  Daley  v.  Iselin, 
218  Pa.  515,  67  Atl.  837;  Belcher  v.  Manchester  Building,  etc.,  Ass'n, 
74  N.  J.  Law,  833,  67  Atl.  399. 

[7]  Then  followed  on  April  27,  1909,  a  letter  addressed  to  Kline 
Bros.  &  Co.,  written  by  the  manager  of  the  insurance  company,  notify- 
ing the  former : 

"That  we  have  Just  learned  after  diligent  inquiry  that  the  above  numbered 
policy  ♦  ♦  ♦  which  you  hold  was  void  from  its  incipieucy.  Said  policy  is 
not,  and  never  was  a  contract  of  this  company,  and  we  further  notify  you  that 
this  company  hereby  specifically  denies  any  liabiUty  whatever  under  said 
policy." 
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This  amounted  to  a  final  repudiation  of  the  contract  by  the  insur- 
ance company,  and  prior  to  that  there  is  nothing  in  the  record  which 
can  be  accepted  as  proof  of  a  ratification  by  Kline  Bros.  &  Co.,  of  the 
unauthorized  action  of  Mcintosh  in  taking  out  the  policy  on  March 
16,  1909,  even  if  we  assume  that  his  action  was  capable  of  ratification 
after  the  loss. 

According  to  some  of  the  authorities,  in  order  to  sustain  the  action 
on  this  policy,  it  would  be  necessary  to  show  not  only  that  there  was 
ratification  of  the  policy  by  Kline  Bros.  &  Co.,  but  also  ratification 
by  the  insurance  company.  The  theory  being  that  inasmuch  as  the 
obligations  of  a  contract  must  be  mutual,  if  when  the  policy  was 
issued  Kline  Bros.  &  Co.  was  not  bound,  the  insurance  company  was 
not  bound.    In  Mechem  on  Agency,  §  179,  that  writer  says : 

"The  principle,  however,  as  has  been  seen,  may  by  his  subsequent  affirm- 
ance become  bound  by  the  contract,  but  it  is  obvious  that,  unless  the  other 
party  has  expressly  agreed  to  that  effect,  it  cannot  rest  with  the  principal 
alone  to  bind  the  other  party  also  to  the  contract.  That  can  be  done  only  by 
some  act  on  the  part  of  the  other  party  signifying  his  present  consent  to  be 
bound." 

Upon  this  proposition  the  authorities  are  conflicting,  and  we  do  not 
find  it  necessary  at  this  time  to  say  whether  we  regard  as  correct  the 
rule  stated  by  this  author.  It  is  enough  for  the  purposes  of  this  case 
for  us  to  say  that  there  is  no  doubt  that,  until  ratification  had  taken 
place,  the  insurance  company  was  free  to  withdraw  from  the  contract 
and  that  it  did  so  withdraw  by  the  notification  given  on  April  27th, 
which  was  prior  to  any  valid  ratification  by  Kline  Bros.  &  Co. 

In  the  second  case,  the  title  of  which  stands  at  the  head  of  this 
opinion,  the  essential  facts  are  the  same  as  in  the  first  case  considered 
except  that  the  amount  of  the  policy  in  question  is  in  the  latter  case 
$4,000. 

The  judgment  in  each  of  the  cases  is  aflBrmed,  with  costs. 


(211  Fed.  908) 

In  re  WRIGHT-DANA  HARDWARE  CO. 

Appeal  of  CANTWELL. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  17,  1914.) 

No.  140. 

1.  Sales  (f  454*)— Conditional  Sale  DisxiNGUisirED  from  Bailment. 

Claimant  from  time  to  time  consigned  paints  to  the  bankrupt  under  an 
agreement  that  claimant  was  to  pay  the  freight  and  keep  the  goods  in- 
sured. Both  claimant  and  the  bankrupt  were  entitled  to  sell  from  the 
stock,  but  the  prices  at  which  sales  were  made  were  fixed  by  claimant; 
the  bankrupt  accounting  to  claimant  for  paints  sold  by  it,  less  10  per 
cent  commission.  It  was  allowed  no  compensation  for  paint  sold  by 
claimant  except  8  per  cent,  which  was  intended  to  compensate  for  the 
bankrupt's  trouble  in  packing  and  shipping  the  goods;  the  bankrupt  be- 
ing only  responsible  to  the  claimant  for  payment  for  paint  sold  to  its 

*For  other  cases  see  same  topic  &  S  numbeq  in  Dec.  &  Am.  Digs.  1?07  to  date.  &  Rep'r  Indexes 
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cnstomers.    Held,  that  the  transaction  constitated  a  bailment  and  not  a 
conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1324,  1325,  1333, 
1334;  Dec.  Dig.  §  454.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  y. 
Mercer,  86  O.  C.  A.  448.] 
2.  Bankbuptct  (§  140*) — Ownebship  of  Property — Bailicent. 

Where  paint  belonging  to  claimant  was  in  the  hands  of  a  bankrupt  un- 
der a  contract  of  bailment,  title  did  not  pass  to  the  bankrupt's  trustee 
under  the  rule  that  he  takes  only  the  title  which  the  bankrupt  had  at 
the  time  of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  198,  199,  219, 
225 ;   Dec.  Dig.  {  140.*] 
8.  Bailment  (§  21*) — Possession  of  Property — Recovery  by  Bailor. 

Where  a  creditor  of  a  bailee  seizes  the  balled  property,  the  bailor  may 
recover  possession  unless  by  his  acts  he  has  estopped  himself  from  as- 
serting title. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  §§  91-102;  Dec. 
Dig.  {  21.*] 

4.  Bankruptcy  (§  143*) — Trustee — Title — Statutes. 

Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat  565  [U.  S.  Comp.  St 
1901,  p.  3451])  §  70,  providing  that  the  bankrupt's  trustee  shall  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt  to  "property  which, 
prior  to  the  filing  of  the  petition,  he  could  by  any  means  have  transfer- 
red, or  which  might  have  been  levied  on  and  sold  under  judicial  process 
against  him,"  does  not  include  property  in  the  hands  of  a  bankrupt  bailee 
or  of  an  agent  who  never  had  title,  but  who  may  have  had  a  right  to 
sell  the  property  for  the  benefit  of  the  bailor  or  principal. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {f  194,  201,  202, 
213-217,  223,  224;  Dec.  Dig.  §  143.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

In  the  matter  of  bankruptcy  proceedings  of  the  Wright-Dana  Hard- 
ware Company.  From  a  decree  (205  Fed.  335)  allowing  the  claim  of 
the  Warren  Paint  Company,  John  A.  Cantwell,  as  trustee,  appeals. 
Affirmed. 

On  appeal  from  a  final  decree  of  the  United  States  District  Court  for  the 
Northern  District  of  New  York  allowing  a  claim  of  the  Warren  Paint  Com- 
pany at  the  sum  of  ^,529.82  against  the  Wright-Dana  Hardware  Company, 
bankrupt. 

The  Wright-Dana  Hardware  Company  was  adjudicated  a  bankrupt  Febru- 
ary 5,  1912,  on  a  petition  filed  by  its  creditors  January  17,  1912.  Among  the 
claims  filed  against  the  bankrupt's  estate  was  that  of  the  Warren  Paint  Com- 
pany in  the  sum  of  $3,696.42. 

The  Wright-Dana  Hardware  Company  had  carried  on  for  many  years  at 
Utica,  N.  Y.,  a  general  hardware  business.  The  Warren  Paint  Company,  was 
a  corporation  incorporated  by  and  under  the  laws  of  the  state  of  Ohio.  The 
paint  company  claimed  that  it  kept  a  stock  of  paint  with  the  hardware  com- 
pany; the  said  paint  being  consigned  to  the  latter  company,  which  had  the 
right  to  seU  portions  of  the  stock  to  Its  own  customers  as  needed,  the  hard- 
ware company  receiving  a  commission  on  its  sales  and  becoming  responsible 
to  the  paint  company  for  the  payment  by  the  persons  to  whom  the  paint  was 
Bold.  The  paint  company  also  had  the  right  to  sell  from  the  stock  of  paint 
kept  in  the  warehouse  of  the  hardware  company.  The  hardware  company 
was  to  pay  at  the  end  of  the  year  for  the  goods  it  had  sold  during  the  year. 

On  February  5,  1912,  the  day  of  the  adjudication  of  bankruptcy,  a  salesman 
of  the  Warren  Paint  Company  called  at  the  store  of  the  Wright-Dana  Com- 
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pany  and  was  permitted  to  take  away  some  of  the  stock  of  paint  of  the  value 
of  $1,766.80,  which  was  shipped  by  him  to  the  Warren  Paint  CJompany.  This 
was  done  with  the  knowledge  and  approval  of  the  attorneys  for  the  bankrupt 
No  question  is  made  but  that  the  Warren  Paint  Company  had  full  knowledge 
of  the  financial  condition  of  the  hardware  company  at  that  time. 

The  trustee  claims  that  the  return  of  a  portion  of  the  paint  on  February  5th 
constituted  a  preference,  and  that  the  claim  made  against  the  bankrupt  by 
the  Warren  Paint  Company  should  have  been  disallowed  unless  a  sum  equal 
to  the  value  of  the  paint  thus  turned  back  to  the  company  was  paid  over  to 
him. 

Martin  &  Jones,  of  Utica,  N.  Y.  (Richard  R.  Martin,  of  Utica, 
N.  Y.,  of  counsel),  for  appellant. 

Charles  B.  Mason,  of  Utica,  N.  Y.  (James  F.  Hubbell,  of  Utica, 
N.  Y.,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  which  is  involved  in  this  case  depends  upon  whether  the  paint 
which  the  Warren  Paint  Company  shipped  to  the  Wright-Dana  Hard- 
ware Company  became  the  property  of  the  latter  or  continued  to  be 
the  property  of  the  former.  If  it  remained  the  property  of  the  paint 
company,  as  the  court  below  held  it  did,  then  that  company  had  a  right 
to  the  possession  of  its  property  and  no  preference  was  obtained  over 
other  creditors.  But,  if  the  title  was  vested  in  the  hardware  com- 
pany, it  is  evident  that  the  paint  company  obtained  a  preference  imder 
the  Bankuptcy  Act  when  it  was  allowed  to  take  into  its  possession  a 
portion  of  the  stock  on  the  day  the  hardware  company  was  adjudi- 
cated a  bankrupt,  and  that  its  claim  should  have  been  disallowed  until 
its  preference  was  surrendered. 

[  1  ]  An  examination  of  the  record  convinces  us  that  the  title  to  the 
paint  which  the  paint  company  shipped  to  the  hardware  company  was 
not  vested  in  the  bankrupt,  but  remained  in  the  paint  company.  It 
appears  that,  under  the  agreement  between  the  two  companies,  the 
paint  company,  from  time  to  time  consigned  a  stock  of  its  paints  to  the 
hardware  company ;  the  former  company  paying  the  freight  on  goods 
so  shipped.  The  paints,  while  in  the  possession  of  the  hardware  com- 
pany, were  kept  insured  by  the  paint  company,  down  to  the  time  of 
the  bankruptcy.  Both  the  paint  company  and  the  hardware  company 
had  the  right  to  sell  from  the  stock  of  paint  thus  carried,  but  the  price 
at  which  sales  could  be  made  was  fixed  by  the  paint  company.  If 
prices  rose  during  the  year,  the  price  at  which  the  paint  could  be  sold 
out  of  the  consigned  stock  was  advanced  by  the  paint  company.  If 
prices  declined,  then  the  paint  company  reduced  the  price  at  which  the 
hardware  company  could  sell.  When  the  hardware  company  took  in- 
ventories of  its  own  assets,  it  never  included  the  stock  of  consigned 
paint.  The  hardware  company  at  the  close  of  a  year  (for  the  arrange- 
ment between  the  companies  extended  over  a  series  of  years)  ascer- 
tained from  the  inventory  of  the  year  before  the  amount  of  paint  it 
then  had  on  hand.  To  this  it  would  add  the  amount  of  paint  shipped 
to  it  by  the  paint  company  during  the  year.  It  would  then  deduct 
the  amount  of  paint  sold  during  the  year  out  of  the  stock  to  its  cus- 
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tomers  by  the  paint  company  as  well  as  the  amount  shown  to  be  still 
on  hand  by  the  inventory  then  taken.  The  difference  disclosed  what 
goods  the  hardware  company  had  sold  during  the  year,  and  for  these 
goods  the  paint  company  was  paid,  less  the  10  per  cent,  commission 
which  it  was  allowed  on  its  sales.  For  goods  sold  out  of  the  stock 
by  the  paint  company,  the  hardware  company  never  received  any  com- 
pensation except  a  commission  of  8  per  cent,  which  was  intended  to 
compensate  the  hardware  company  for  its  trouble  in  packing  the  goods 
and  shipping  them  to  the  persons  who  had  purchased  direct  from  the 
paint  company.  As  to  the  sales  made  by  the  hardware  company,  that 
company  was  itself  responsible  to  the  paint  company  for  the  payment 
by  its  own  customers.  The  hardware  company  never  paid  for  any 
stock  of  paint  it  received  but  only  on  sales  made  out  of  such  stock. 
On  June  26,  1911,  the  paint  company  wrote  the  hardware  company: 

*'We  regard  all  of  the  shipments  that  have  been  made  to  you  and  all  the 
goods  that  you  retain  as  being  on  consignment." 

And  there  is  nothing  in  the  record  to  show  that  the  hardware  com- 
pany at  any  time  understood  the  matter  in  a  different  manner,  but 
mudi  to  show  that  that  company  understood  it  in  the  same  way.  The 
facts  as  disclosed  in  the  record  are  consistent  only  with  the  theory 
that  the  title  to  the  paint  consigned  to  the  hardware  company  was  re- 
tained by  the  paint  company,  and  that  both  companies  so  understood 
the  matter  and  at  all  times  acted  in  conformity  to  that  understanding. 
The  paint  consigned  from  time  to  time  was  not  sold  to  the  hardware 
company.  Indeed,  that  company  refused  to  buy  and  never  agreed  to 
pay  for  any  part  of  it  except  such  as  it  sold,  and  there  is  no  evidence 
to  justify  the  theory  of  a  conditional  sale.  The  transaction  was  a  bail- 
ment; the  bailee  being  given  the  privilege  of  selling  to  its  own  cus- 
tomers any  part  of  the  stock  of  paint  intrusted  to  it.  But  the  fact 
that  the  hardware  company  had  this  privilege  did  not  convert  what 
otherwise  would  have  been  a  contract  of  bailment  into  a  contract  of 
sale  except  as  to  such  portions  of  the  stock  as  the  company  actually 
sold  to  its  customers.  See  Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Vanstory,  171  Fed.  375,  96  C.  C.  A.  331. 

The  claim  of  the  trustee  seems  to  be  that  as  these  goods  were  in 
the  warehouse  of  the  bankrupt  at  the  time  of  the  bankruptcy,  and 
as  the  bankrupt  had  the  right  to  make  sales  from  this  stock  of  mer- 
chandise, no  provision  that  the  title  was  to  remain  in  the  manufacturer, 
the  Warren  Paint  Company,  could  be  effectual  as  against  the  creditors 
of  the  hardware  company.  That  would  undoubtedly  be  true  if  the 
transaction  had  been  an  absolute  or  even  a  conditional  sale.  In  re 
Howland  (D.  C.)  109  Fed.  869;  In  re  Garcewich,  115  Fed.  87,  53  C. 
C.  A.  510.  But  in  the  case  at  bar,  as  we  have  pointed  out,  the  mer- 
chandise was  not  sold  either  absolutely  or  conditionally  to  the  hard- 
ware company. 

[2]  As  the  transaction  was  simply  a  bailment,  the  title  continued  in 
the  bailor,  and  inasmuch  as  the  bailee,  the  bankrupt,  never  had  the 
title,  it  is  difficult  to  see  how  its  trustee  could  get  it.  The  title  which 
the  trustee  takes  is  the  title  which  the  bankrupt  had.  It  is  true  that 
in  some  respects  a  trustee*s  rights  are  greater  than  those  of  his  bank- 
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rupt.  Thus  he  may  set  aside  fraudulent  transfers  or  Hens  which  the 
bankrupt  himself  could  not  do.  But  the  trustee  does  not  assert  any 
fraud  in  this  case.  On  the  contrary,  his  counsel  admitted  in  his 
argument  that  there  had  been  no  fraudulent  transfer.  There  can  be 
no  doubt  that  a  trustee  in  bankruptcy  is  not  entitled  to  goods  in  the 
possession  of  the  bankrupt  which  have  been  left  simply  for  repairs, 
storage,  or  upon  other  bailments.  Remington  on  Bankruptcy,  vol.  1, 
§  1887. .  "The  general  rule  is  that  the  trustee  succeeds  to  the  bank- 
rupt's title  and  stands  in  his  shoes  and  takes  the  property,  in  cases 
unaffected  by  any  fraud  of  the  bankrupt  toward  creditors,  in  the  same 
plight  and  condition  in  which  the  bankrupt  held  it  and  subject  to  all 
equities  and  rights  imposed  upon  it  in  the  hands  of  the  bankrupt." 
Remington  on  Bankruptcy,  vol.  1,  §  1144. 

[3]  It  has  been  held  that,  where  a  creditor  of  a  bailee  seizes  the 
bailed  property,  the  bailor  may  recover  possession  unless  the  bailor  has 
by  his  acts  estopped  himself  from  asserting  his  title  to  the  property. 
Hardy  v.  Hunt,  11  Cal.  343,  70  Am.  Dec.  787;  Small  v.  Hutchins,  19 
Me.  255 ;  Bellows  v.  Denison,  9  N.  H.  293 ;  Kings  v.  Humphreys,  10 
Pa.  217;  Caldwell  v.  Cowan,  9  Yerg.  (Tenn.)  262;  Hart  v.  Hyde,  5 
Vt.  328;5  Cyc.  208. 

[4]  It  is  true  that  the  Bankruptcy  Act,  §  70,  provides  that  the  trus- 
tee shall  be  vested  by  operation  of  law  with  the  title  of  the  bankrupt 
to  "property  which  prior  to  the  filing  of  the  petition  he  could  by  any 
means  have  transferred,  or  which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him."  We  do  not,  however,  under- 
stand that  this  clause  includes,  or  was  intended  to  include,  property  in 
the  hands  of  a  bankrupt  bailee  or  of  a  bankrupt  agent  who  never  had 
the  title  but  who  may  have  had  a  right  to  sell  the  property  for  the 
benefit  of  his  bailor  or  principal.  It  is  impossible  to  give  the  act  any 
such  construction.    The  bailor  cannot  thus  be  divested  of  his  title. 

The  decree  is  affirmed,  with  costs. 


(211  Fed.  912) 

FARNSWORTH  v.  UNION  TRUST  &  DEPOSIT  CO. 

In  re  R.  M.  SMITH  &  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  17,  1914.) 

No.  1211. 

1.  Sxn'ULATioNS  (§  14*) — Operation  and  Effect. 

Where,  in  a  bankruptcy  proceeding,  the  parties  stipulated  that  the  re- 
ceiver of  a  corporation  was  duly  authorized  to  prove  a  claim  for  unpaid 
stock  subscriptions  by  the  bankrupts,  the  receiver's  failure  to  institute 
certain  proceedings  or  obtain  certain  orders  or  decrees  necessary  to  en- 
title him  to  maintain  the  claim  was  immaterial ;  the  vital  question  being; 
whether  the  bankrupts  were  liable,  as  the  purpose  of  the  agreement  was 
to  save  time,  trouble,  and  expense  over  other  less  material  matters,  and  it 
would  be  construed  accordingly. 

[Ed.  Note.— For  other  cases,  see  Stipulations,  Cent.  Dig.  §§  24-37 ;  Dea 
Dig.  §  14.*] 

*For  other  cases  see  same  topic  &  S  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2,  Pabtnebship  (§  162*)— Pabtneeship  Debts— Stock  Subscbiptions. 

Anything  due  on  stock  subscriptions  made  in  the  individual  names  of 
partners  for  the  partnership  account  was  a  partnership  debt 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  {{  296-299; 
Dec  Dig.  I  162.*] 
B.  Bankbuptct    (i    340*)— Claims— Stock    Subscbiptions— Patment—Evi- 

DENCE. 

On  the  hearing  on  a  claim  in  bankruptcy  on  unpaid  stock  subscriptions 
by  the  bankrupts,  evidence  held  insufficient  to  support  a  finding  that  a 
certain  lease  was  taken  by  the  corporation  on  the  subscriptions  at  an 
agreed  valuation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  527;    Dec. 
Dig.  I  340.*] 
4.  Cobpobationb  (§  88*) — Stock  Subscbiptions— Payment  in  Pbopebtt. 

To  accept  property  in  payment  for  stock  at  an  agreed  valuation  required 
corporate  action,  and  an  understanding  between  the  principal  stockhold- 
ers without  any  corporate  action  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  337-364„ 
425-428;   Dec  Dig.  I  88*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg,  in  Bankruptcy;  Alston: 
G.  Dayton,  Judge. 

In  the  matter  of  R.  M.  Smith  &  Co.,  bankrupts.  From  an  order,  in 
proceedings  against  the  Union  Trust  &  Deposit  Company  confirming 
tiie  reduction  by  the  referee  of  the  claim  of  John  W.  Farns worth, 
special  receiver  of  the  Smith-Chapman  Lumber  Company,  he  appeals. 
Reversed  and  remanded. 

Linn,  Brannon  &  Lively,  of  Glenville,  W.  Va.,  and  Steptoe,  Rixey 
&  Johnson,  of  Clarksburg,  W.  Va.,   for  appellant. 

Van  Winkle  &  Ambler,  of  Parkersburg,  W.  Va.,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

ROSE,  District  Judge.  R.  M.  and  J.  H.  P.  Smith  were  copart- 
ners. They  traded  as  R.  M.  Smith  &  Co.  They  will  be  called  the 
"bankrupts."  In  the  names  of  its  individual  members  the  copartner- 
ship subscribed  for  445  shares  of  the  par  value  of  $100  each  of  the 
capital  stock  of  the  Smith-Chapman  Lumber  Company.  This  corpo- 
ration will  be  referred  to  as  the  "company."  It  had  a  short  life.  It 
became  insolvent  less  than  two  years  after  it  was  formally  organized 
and  a  trifle  over  two  years  after  its  certificate  of  incorporation  was 
issued.  A  state  court  of  competent  jurisdiction  appointed  a  receiver 
for  it.  He  will  be  called  the  "receiver."  In  the  bankruptcy  proceed- 
ings he  filed  a  claim  against  the  partnership  estate  for  $22,500,  which 
he  said  was  the  unpaid  balance  due  on  the  stock  subscriptions.  The 
referee  reduced  his  claim  to  $3,42375.  The  order  was  confirmed  by 
the  District  Court.    The  receiver  took  this  appeal. 

[1]  The  trustee  says  the  receiver  is  not  entitled  to  maintain  his 
claim  because  certain  proceedings  had  not  been  previously  instituted  or 
certain  orders  or  decrees  obtained.     During  the  pendency  of  the  case 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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below,  the  parties  stipulated  that  the  receiver  was  "duly  authorized  to 
prove  his  claim  for  unpaid  stock  subscriptions  in  this  bankruptcy  pro- 
ceeding, and  to  prosecute  the  same."  The  vital  question  was  whether 
the  bankrupts  were  liable  under  any  circumstances  for  the  sum  al- 
leged to  be  due  by  them  on  their  stock  subscriptions.  The  purpose  of 
the  agreement  was  to  save  time,  trouble,  and  expense  over  other  less 
material  matters.    It  must  be  construed  accordingly. 

[2]  The  evidence  clearly  shows  that  the  subscriptions  were  made 
for  the  partnership  account,  although  in  the  individual  names  of  the 
partners.  If  anything  is  legally  due  upon  them,  it  constitutes  a  part- 
nership debt. 

The  referee  and  the  court  below  found  that  the  bankrupts  had  on 
their  subscriptions  paid  in  cash,  in  supplies,  and  by  taking  up  a  note 
of  the  company  for  $5,000,  in  all  $27,576.25.  We  see  no  reason  to 
differ.    This  leaves  but  one  question  in  the  case. 

[3]  The  trustee  says  that  a  certain  lease  from  one  McGraw  was 
taken  by  the  company  on  account  of  the  subscriptions  of  the  bank- 
rupts and  others  at  a  valuation  of  $30,000.  If  this  be  true,  the  receiv- 
er was  awarded  below  all,  and  more  than  all,  coming  to  him.  If  it 
be  not  true,  he  has  a  provable  claim  for  the  difference  between  $44,- 
500,  and  $27,576.25,  or  $16,923.75. 

On  June  20,  1907,  the  bankrupts  agreed  with  one  Chapman  to  form 
the  company.  The  bankrupts  were  to  put  in  property  and  money  to 
the  amount  of  $31,000,  Chapman  to  the  amount  of  $15,500.  The  last 
named  was  to  get  one-third  of  tlie  stock,  the  bankrupts  the  other 
two-thirds.  On  the  next  day  they  executed  the  certificate  of  incorpo- 
ration of  the  company  by  which  its  capital  was  fixed  at  $75,000.  In 
August  of  that  year  the  company  actually  began  business.  It  was 
not  until  November  4,  1907,  that  the  formal  meeting  for  organiza- 
tion was  held.  At  that  time  the  bankrupts  subscribed  for  445  shares, 
other  nominees  of  theirs  for  55  shares.  Chapman  for  250.  The  agree- 
ment of  June  20th  was  laid  before  the  stockholders'  meeting  and  by 
resolution  was  approved  and  ratified ;  that  is  to  say,  the  company  voted 
that  for  $31,000  the  bankrupts  should  get  two-thirds  of  its  stock  and 
that  Chapman,  for  $15,500,  should  have  the  remaining  third. 

The  referee  found  that  it  was  the  original  intention  to  incorporate 
the  company  for  $46,500,  and  that  it  was  the  subsequent  acquirement 
of  the  McGraw  lease  which  led  to  an  increase  of  the  capitalization  to 
$75,000.  The  only  evidence  in  support  of  this  finding  is  the  statement 
of  Chapman  when  examined  as  a  witness.  He  said  the  agreement 
contemplated  his  putting  up  $15,500,  the  bankrupts  $31,000.  It  was 
"enlarged  by  the  contract  with  McGraw  for  the  mill  and  property, 
and  we  placed  a  nominal  value  of  $30,000  upon  it."  He,  however,  ex- 
pressly testified  that  when  the  written  agreement  was  made  the  Mc- 
Graw lease  was  not  considered.  It  had  not  then  been  procured.  The 
referee  in  reaching  the  conclusion  he  did  obviously  lost  sight  of  the 
chronology.  The  agreement  to  form  the  company  was  dated  June 
20th.  The  incorporators  signed  the  certificate  of  incorporation  on  the 
next  day.  There  is  no  hint  that  the  McGraw  lease  was  gotten  over- 
night.   The  agreement  and  the  certificate  were  parts  of  one  transac- 
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tion.  They  were  practically  contemporaneous.  The  capitalization 
named  in  the  certificate  had  no  relation  to  the  lease  and  was  not  fixed 
in  contemplation  of  it,  nor  is  there  the  slightest  suggestion  in  the 
proceedings  of  the  meeting  at  which  the  company  was  organized  and 
the  stock  formally  subscribed  that  any  one  supposed  that  the  lease  and 
the  stock  subscription  had  any  connection  with  each  other.  The  sub- 
scription was  made,  the  agreement  of  June  20th  was  read  and  spread 
at  length  on  the  minutes,  and  was  formally  ratified.  At  the  close  of 
the  minutes  there  is  this  entry : 

"It  was  reported  to  this  meeting  that  certain  of  the  stockholders  of  this 
company  had  entered  into  a  certain  contract  for  the  purchase  of  certain  prop- 
erty, including  mill  property  at  Palmer,  certain  land  and  contracted  certain 
leases,  etc.,  in  relation  to  the  business  of  this  company  with  one  John  T.  Mc- 
Graw,  which  said  contract  is  ratified  and  approved  by  this  meeting." 

This  statement  implies  that  the  lease  was  negotiated  for  the  corpo- 
ration. There  is  not  a  word  to  indicate  anything  else  or  other.  No 
copy  of  the  lease  is  found  in  the  record.  Chapman,  however,  ex- 
pressly testifies  that  it  was  made  directly  to  the  company.  The  com- 
pany, it  will  be  remembered,  had  actually  begun  business  three  months 
before  the  meeting  for  organization  was  held.  Both  the  bankrupts 
were  examined  as  witnesses.  Neither  of  them  said  anything  as  to  the 
lease  being  valued  at  $30,000,  or  at  any  other  sum.  Mr.  R.  M.  Smith 
testified  that  he  knew  of  no  agreements  between  the  incorporators, 
save  those  spread  on  the  minutes  of  the  meeting.  In  our  view  the 
evidence  does  not  show  that  any  agreement  was  ever  made  that  the 
lease  should  be  taken  as  worth  $30,000,  or  any  other  sum.  Chap- 
man's testimony  to  the  contrary  is  not  reconcilable  with  the  order 
of  events  and  with  what  he  and  others  prove  to  have  been  actually 
done.  The  conclusion  at  which  the  referee  arrived,  that  the  bank- 
rupts owed  $3,423.75,  is  itself  inconsistent  with  his  finding  that  the 
lease  was  taken  in  payment  of  stock  subscriptions  at  the  sum  of  $30,- 
000.  If  it  had  been,  two-thirds  of  it  would  have  been  paid  in  on  ac- 
count of  the  bankrupts.  With  the  $27,576.25  which  they  had  other- 
wise paid,  the  company  would  have  received  from  them  a  total  of 
$47,526.25,  which  would  have  exceeded  by  upwards  of  $3,000,  the 
full  amount  of  the  stock  subscriptions  made  in  their  names.  It  is 
true  that  additional  stock  to  the  par  value  of  $5,500  was  issued  to 
their  nominees  and  was  not  paid  for  by  anyone  other  than  themselves, 
if  by  them.  Even  so,  the  total  amount  of  their  subscription  did  not 
exceed  $50,000  and  their  payments,  if  the  referee's  theory  be  right, 
footed  up,  as  has  already  been  stated,  $47,576.25,  so  that  their  lia- 
bility would  not  exceed  $2,423.75,  which  is  $1,000  less  than  the  ref- 
eree found  it  to  be. 

[4]  Even,  however,  if  there  had  been  some  more  or  less  vague  un- 
derstanding between  Chapman  and  the  bankrupts  that  the  lease  should 
be  taken  in  full  payment  of  any  balance  due  on  their  subscriptions, 
such  understanding  would  not  be  sufficient.  To  accept  such  property 
in  payment  for  stock  at  such  a  valuation  required  corporate  action. 
There  was  none. 

The  trustee  says  that  it  is  immaterial  that  the  issue  of  stock  for 
property  was  not  autliorized  by  formal  resolution  entered  in  the  min- 
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utes.  He  relies  on  Cook  on  Corporations,  8  21,  and  the  cases  there 
cited.  In  these  cases,  however,  it  was  satisfactorily  shown  that  cor- 
porate action  had  been  actually  taken,  and  it  was  by  mere  inadvertence 
that  the  resolutions  adopted  by  the  corporation  had  not  been  entered 
upon  the  minutes.  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530, 
35  L.  Ed.  227;  Whitlock  v.  Alexander,  160  N.  C.  465,  76  S.  E.  538. 
In  both  these  cases  the  necessity  of  corporate  action  in  some  form  was 
distinctly  recognized.  It  is  not  necessary  to  follow  counsel  for  the 
trustee  in  their  discussion  of  Richardson  v.  Graham,  45  W.  Va.  134, 
30  S.  E.  92,  or  Bank  v.  BeUngton  Co.,  51  W.  Va.  60,  41  S.  E.  390. 
According  to  their  contention,  those  cases  decide  that  a  West  Virginia 
corporation  may  take  property  in  payment  of  stock  subscriptions; 
that  it  may  take  such  property  at  any  value  to  which  it  may  agree; 
and  that  in  the  absence  of  a  showing  of  actual  fraud  such  valuation, 
however  excessive,  is  conclusive.  Before  the  doctrines  laid  down  in 
those  cases  become  applicable,  the  corporation  must  agree  to  take  the 
property  at  the  valuation.  The  evidence  here  does  not  show  that  the 
corporation  ever  made  any  such  agreement,  formally  or  informally. 
Individuals  as  such  cannot  value  property  at  any  sum  they  see  fit  and 
require  the  rest  of  the  world  to  accept  that  valuation  as  conclusive. 
Such  power,  if  conferred  upon  them  by  the  Legislature,  is  conferred 
in  their  corporate  capacity.  It  is  an  extraordinary  grant  and  should 
be  construed  strictly,  at  least  to  the  extent  of  insisting  upon  a  sub- 
stantial compliance  with  the  legislative  requirements.  However  that 
may  be,  for  the  reasons  already  stated,  the  order  below  must  be  re- 
versed and  the  case  remanded,  with  directions  to  allow  the  appellant's 
claim  for  $16,923.75. 
Reversed. 


(211  Fed.  916) 

OLARK  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  2,  1914.) 

No.  4051. 

L  CoifikfEBCE  (f  33*) — ^Regulation — ^Poweb  of  Congbess — Obscene  Feinted 
Matebial. 

Congress  had  power  to  enact  Penal  Code  (Act  March  4,  1909,  c.  321,  35 
Stat  1138  [U.  S.  Comp.  St  Supp.  1911,  p.  1664])  §  245,  making  it  an  of- 
fense for  any  person  to  knowingly  deposit  with  any  express  company 
or  common  carrier,  for  the  carriage  from  one  state  to  another,  any  ob- 
scene, lewd,  or  lascivious  or  filthy  book,  pamphlet,  picture,  paper,  letter, 
writing,  print,  or  other  matter  of  indecent  character. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  §§  26,  81;   Dec. 
Dig.  §  33.*] 
2.  Constitutional  Law  (§  90*) — Civil  Rights — Fbeedom  of  Pbess. 

Penal  Code  (Act  March  4,  1909.  c.  321,  35  Stat  1138  [U.  S.  Comp.  St 
Supp,  1911,  p.  1664])  §  245,  prohibiting  the  transportation  by  express 
from  one  state  to  another  of  any  obscene,  lewd,  or  lascivious  book,  etc, 
was  not  unconstitutional  as  an  improper  abridgment  of  the  freedom  of 
the  press. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  I  172; 
Dec.  Dig.  §  90.*3 

*For  other  cases  see  same  topic  &  S  nu&ibeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexea 
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8.  Indictment  and  Information  (J  125*) — Dtjplicitt. 

Where  an  Indictment  charged  defendants  with  violating  Penal  Code 
(Act  March  4,  1909,  c.  321,  35  Stat  1138  [U.  S.  Comp.  St  Supp.  1911,  p. 
1664])  §  245,  prohibiting  the  deposit  with  an  express  company  for  trans- 
portation in  interstate  commerce  of  any  obscene,  lewd,  or  lascivious  or 
any  filthy  book,  etc.,  it  was  not  duplicitous  because  it  charged  the  deposit 
of  several  copies  of  the  alleged  obscene,  lewd,  or  lascivious  book  in  an 
express  office  to  be  transported  in  interstate  commerce  to  different  people. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §1  334-400;   Dec.  Dig.  §  125.*] 

4.  Criminal  Law  (§  396*) — Evidence — Obscene  Book. 

Where  defendants  were  charged  with  depositing  an  obscene  and  filthy 
book  with  an  express  company  for  transportation  in  interstate  commerce, 
in  violation  of  Penal  Code  (Act  March  4,  1909.  c.  321,  35  Stat.  1138  [U. 
S.  Comp.  St  Supp.  1911,  p.  1664])  §  245,  the  charge  not  being  Umlted  to 
particular  passages  or  parts  of  the  book,  defendants  were  entitled  to 
have  the  whole  book  introduced  in  evidence  and  considered  by  the  jury 
under  proper  instructions  from  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  Sf  861,  862 ; 
Dec.  Dig.  §  396.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;  Charles  A.  Willard,  Judge. 

Sam  H.  Clark  and  C.  H.  Crockard  were  convicted  of  knowingly 
depositing  with  an  express  company  an  obscene,  lewd,  lascivious,  or 
filthy  book,  and  they  bring  error.    Reversed  and  remanded. 

George  A.  Bangs  and  Tracy  R.  Bangs,  both  of  Grand  Forks,  N.  D., 
(D.  L.  Nash  and  George  R.  Robbins,  of  Grand  Forks,  N.  D.,  on 
the  brief),  for  plaintiffs  in  error. 

Edward  Engerud,  U.  S.  Atty.,  of  Fargo,  N.  Ds  (M.  A.  Hildreth, 
Asst  U.  S.  Ally.,  of  Fargo,  N.  D„  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

GARLAND,  Circuit  Judge.  Clark  and  Crockard  were  indicted, 
tried,  convicted,  and  sentenced  in  the  District  Court  for  the  District 
of  North  Dakota  on  counts  2  and  25  of  an  indictment  which  charged 
them  with  violating  section  245  of  the  Penal  Code.  That  section,  so 
far  as  material,  was  as  follows: 

"Whoever  shall  bring  or  cause  to  be  brought  into  the  United  States  or  any 
place  subject  to  the  jurisdiction  thereof,  from  any  foreign  country,  or  shall 
therein  knowingly  deposit  or  cause  to  be  deposited  with  any  express  com- 
pany or  other  common  carrier,  for  carriage  from  one  state  ♦  ♦  ♦  to  any 
other  state,  •  •  •  any  obscene,  lewd,  or  lascivious,  or  any  filthy,  book, 
pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  matter  of  indecent 
character,  ♦  ♦  ♦  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  five  years,  or  both.'* 

Count  2  charged  that  Clark  and  Crockard  on  March  6,  1912,  in  the 
county  of  Burleigh,  state  and  district  of  North  Dakota — 

"did  willfully  and  knowingly  unlawfully  deposit  and  cause  to  be  deposited 
with  Northern  Express  Company  (said  express  company  being  then  and  there 
a  corporation  engaged  in  the  business  of  a  common  carrier),  for  carriage  and 
transportation  by  said  Northern  Express  Company  from  the  city  of  Bismarck 
in  the  state  of  North  Dakota  to  and  into  the  several  places  and  states  here- 

*For  oUier  cases  see  same  topic  &  8  mumbsb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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inafter  set  forth,  numerous  copies  of  a  certain  lewd,  obscene,  lascivious.  In- 
decent,  and  filthy  book,  being  a  book  or  magazine  commonly  known  and  de- 
scribed as  *Jim  Jam  Jems  by  Jim  Jam  Junior,'  for  the  month  of  March,  1912, 
said  books  so  deposited  for  transportation  being  copies  of  the  March,  1912, 
number,  issue,  or  edition  of  a  periodical,  magazine,  or  publication  which  was 
in  the  year  1912  published  by  said  defendants  in  the  said  city  of  Bismarck 
in  monthly  issues  or  editions  and  bearing  the  title  and  commonly  known  as 
*Jim  Jam  Jems  by  Jim  Jam  Junior,*  and  which  said  books  so  deposited  for 
transportation  contained  printed  on  the  pages  thereof,  as  defendants  then  and 
there  well  knew,  a  certain  writing,  essay,  or  article  entitled  *Three  Weeks  in 
the  Magic  City,*  and  certain  other  articles  and  writings,  all  of  which  articles 
and  writings  were  and  are  so  obscene,  lewd,  lascivious,  filthy,  and  indecent 
that  they  would  be  offensive  to  the  court  and  improper  to  be  here  reproduced 
and  spread  upon  the  records  of  this  court ;  that  said  books,  when  so  deposited, 
were  packed  in  several  packages,  each  of  which  packages  contained  one  or 
more  of  said  books,  and  each  of  said  several  packages,  respectively,  were  by 
said  defendants  then  and  there  directed,  consigned,  and  intended  for  trans- 
portation by  said  express  company  by  and  in  interstate  commerce  to  the 
respective  places  outside  the  state  of  North  Dakota  for  delivery  to  the  re- 
spective consignees,  as  follows,  namely:  To  J.  J.  Casey,  at  Billings,  in  the 
state  of  Montana ;  to  Monogram  Cigar  Company,  at  Aberdeen,  in  the  state  of 
South  Dakota ;  to  H.  C.  Compton,  at  Minneapolis,  in  the  state  of  Minnesota ; 
to  Miss  Loftus,  at  St  Paul,  In  the  state  of  Minnesota;  to  Helen  Faust,  at 
Denver,  In  the  state  of  Colorado;  to  L.  Newman,  at  Great  Falls,  in  the  state 
of  Montana.** 

Count  25,  in  language  similar  to  that  in  count  2,  charged  that  the 
same  defendants  on  September  9,  1912,  at  the  same  place,  deposited 
for  transportation  in  interstate  commerce  a  book  called  the  **Semi- 
Annual  Number  of  the  Jim  Jam  Jems,"  addressed  to  one  M.  E.  Krelle, 
Chicago,  111. 

[1]  By  demurrer  and  otherwise  counsel  for  defendants  challenged 
the  power  of  Congress  to  enact  the  law  alleged  to  have  been  violated, 
and  an  interesting  argument  has  been  presented  to  us  in  support  of 
this  proposition.  We  do  not,  however,  regard  the  question  as  an  open 
one,  in  view  of  the  decisions  of  the  Supreme  Court  in  Lottery  Cases, 
188  U.  S.  321,  23  Sup.  Ct.  321,  47  L.  Ed.  492;  Hoke  v.  United  States, 
227  U.  S.  308,  33  Sup.  Ct.  281,  57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906, 
Ann.  Cas.  1913E,  905 ;  Reid  v.  Colorado,  187  U.  S.  137,  23  Sup.  Ct. 
92,  47  L.  Ed.  108;  The  Daniel  Ball,  10  Wall.  557,  19  L.  Ed.  999;  Coe 
V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  475,  29  L.  Ed.  715. 

[2]  It  is  also  claimed  that  the  law  is  an  abridgment  of  the  freedom 
of  the  press.  We  think  that  the  freedom  of  the  press  has  enough  to 
answer  for  without  making  it  a  protecting  shield  for  the  commission 
of  crime.  Davis  v.  Beason,  133  U.  S.  333,  10  Sup.  Ct.  299,  33  U  Ed. 
637 ;  Knowles  v.  United  States,  170  Fed.  409,  95  C.  C.  A.  579. 

[3]  It  was  objected  by  demurrer  that  count  2  was  bad  for  duplicity. 
This  contention  is  based  upon  the  fact  that  the  alleged  obscene  matter 
was  addressed  to  different  parties,  and  that  more  than  one  copy  of  the 
book  was  deposited.  The  offense  charged  is  the  depositing  of  copies 
of  an  obscene,  lewd,  or  lascivious  book  in  the  express  office,  to  be 
transported  in  interstate  commerce.  The  fact  that  these  copies  were 
addressed  to  different  persons  or  that  more  than  one  copy  was  de- 
posited would  not  render  the  count  bad  for  duplicity.  In  Dunlop  v. 
United  States,  165  U.  S.  486,  17  Sup.  Ct.  375,  41  L.  Ed.  799,  it  was 
alleged  that  the  defendant  at  a  certain  time  and  place  deposited  and 
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caused  to  be  deposited  "a  large  number  of  copies,  to  wit,  100  copies, 
of  a  certain  paper,  print,  and  publication  entitled  'The  Chicago  Dis- 
patch,' one  of  which  said  copies  was  then  and  there  directed  to  'Mr. 
Montgomery,'  at  Chicago  aforesaid ;  another  to  'R.  M.  Williams,  Box 
801,'  at  St.  Louis,  Mo.,  and  the  rest  to  divers  persons,  respectively,  to 
the  said  grand  jurors  unknown."  Although  this  case  was  contested 
vigorously,  no  point  seems  to  have  been  made  that  the  counts  upon 
which  Dunlop  was  tried  and  convicted  charged  more  than  one  offense. 
It  is  undoubtedly  true  that  in  the  Dunlop  Case  the  deposit  of  a  single 
copy  of  the  paper  and  in  this  case  a  single  copy  of  the  book  could 
have  been  charged  as  an  offense,  but,  where  the  copies  are  all  depos- 
ited at  the  same  time  and  place,  the  pleader  may  properly  charge  the 
depositing  as  a  single  offense.  1  Bishop,  Cr.  Proc.  §  436  et  seq.; 
U.  S.  V.  Nunnemacher,  Fed.  Cas.  No.  15,903;  U.  S.  v.  Patty  (D.  C.) 
2  Fed.  664;  U.  S.  v.  Ferro  (D.  C.)  18  Fed.  901 ;  U.  S.  v.  Scott  (C.  C.) 
74  Fed.  213. 

[4]  At  the  trial,  in  order  to  support  the  charge  in  count  2,  counsel 
for  the  prosecution  offered  in  evidence  the  title  page  or  front  cover 
of  the  book  or  magazine  referred  to  therein.  Counsel  for  defendants 
objected  to  the  offer  for  the  reason  that  the  whole  book  or  magazine 
was  not  offered;  the  objection  was  overruled  and  exception  allowed. 
Counsel  for  the  prosecution  then  offered  the  fly  leaf  of  the  same  book 
or  magazine.  This  fly  leaf  contained  the  following :  "Ji"^  J^wn  Jems 
by  Jim  Jam  Junior,"  and  "J^"^  J^"^  Jems,  will  not  be  sent  by  mail. 
When  ordering  single  copies  include  express  charges  in  remittance, 
address  Jim  Jam  Jems,  Bismarck,  N.  D."  To  this  offer  there  was  the 
same  objection,  ruling,  and  exception.  Counsel  for  the  prosecution 
then  offered  from  page  31  of  the  same  book  or  magazine  the  following 
language : 

"Henry  George  once  said,  *I  am  for  men.'  So  is  Jim  Jam  Jems,  but  we  un- 
derstand that  women  and  preachers  sometimes  read  it" 

To  this  offer  there  was  the  same  objection,  ruling,  and  exception. 
Counsel  for  the  prosecution  then  offered  a  part  of  the  article  entitled 
"Three  Weeks  in  the  Magic  City,"  and  referred  to  in  count  2  as  being 
so  obscene,  lewd,  lascivious,  filthy,  and  indecent  as  to  be  offensive  to 
the  court  and  improper  to  be  spread  upon  its  records.  To  this  offer 
there  was  the  same  objection,  with  the  addition  that  the  whole  of  the 
article,  which  count  2  alleged  made  the  book  or  magazine  obscene,  was 
not  offered.  The  objection  was  overruled  and  exception  taken.  When 
the  case  was  with  the  defendants,  their  counsel  offered  in  evidence 
the  whole  book  or  magazine  referred  to  in  count  2.  The  offer  was 
denied,  and  exception  allowed.  Counsel  for  defendants  then  offered 
all  of  the  article  entitled  "Three  Weeks  in  the  Magic  City,"  which  of- 
fer was  denied,  and  exception  taken. 

To  support  the  charge  in  count  25,  counsel  for  the  prosecution  of- 
fered in  evidence  the  front  cover  of  the  book  referred  to  therein. 
The  cover  contained  this  language : 

"Jim  Jam  Jems  by  Jim  Jam  Junior,  Seml-Annual  Number,  Six  Months  Old 
and  such  a  Healthy  Chap ;  A  Volley  of  Truth.*' 
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Counsel  for  defendants  objected  to  the  offer  for  the  reason  that 
the  whole  book  was  not  offered,  objection  overruled,  and  exception 
allowed.  Counsel  for  prosecution  then  offered  articles  from  the  book, 
described  in  count  25,  entitled  "The  Common  Law,"  "Evelyn  and  the 
Serpent,"  "The  ^lond  Hair,"  and  "June  Brides."  There  was  the 
same  objection,  ruling,  and  exception.  Counsel  for  the  prosecution 
then  offered  a  part  of  the  article  entitled  "Affinities  and  Platonics," 
and  a  part  of  an  article  entitled  "Three  Weeks  in  the  Magic  City." 
There  was  the  same  objection,  ruling,  and  exception.  When  the  case 
was  with  the  defendants,  their  counsel  offered  in  evidence  the  whole 
book  and  all  of  the  articles,  a  portion  of  which  had  been  offered  in 
support  of  count  25.  The  offer  was  denied,  and  exception  allowed. 
At  the  close  of  all  the  evidence,  counsel  for  the  defense  moved  the 
court  to  direct  a  verdict  of  acquittal  for  the  reason,  among  others, 
that  the  book,  which  the  defendants  were  charged  with  depositing  for 
transportation  in  interstate  commerce,  had  not  been  introduced  in  evi- 
dence. The  motion  was  denied  and  exception  allowed.  We  have  re- 
cited all  the  evidence  which  was  introduced  at  the  trial  under  counts 
2  and  25,  with  reference  to  the  character  of  the  book  or  magazine  re- 
ferred to  in  said  counts.  The  only  evidence  the  jury  considered  or 
were  allowed  to  consider,  with  reference  to  the  character  of  the  book, 
were  certified  copies  of  the  portions  thereof,  which  counsel  for  the 
prosecution  had  introduced  in  evidence  as  being  obscene,  lewd,  lasciv- 
ious, or  filthy.  The  book  itself  was  not  introduced  in  evidence  for  the 
consideration  of  either  court  or  jury.  •  Did  the  court  err  in  excluding 
the  book  and  the  articles,  a  portion  only  of  which  were  offered  in  evi- 
dence by  the  prosecution  ?  We  suppose  that  the  book  and  the  articles, 
before  mentioned,  were  excluded  on  the  theory  that  the  portions  of 
the  book  or  article  excluded  had  no  relevancy  whatever  in  the  mind 
of  the  court  to  the  question  as  to  whether  those  portions  introduced  in 
evidence  were  obscene  or  not.  The  question  then  presents  itself  as 
to  whether,  when  an  indictment  charges  that  a  certain  book  is  obscene, 
the  passages,  which  the  prosecutor  claims  to  be  obscene,  may  be  in- 
troduced in  evidence  and  submitted  to  the  jury,  and  the  remaining 
portion  of  the  book  excluded.  Does  not  the  charge  in  the  indictment 
that  the  book  is  obscene  necessarily  make  the  book  material  and  rele- 
vant evidence  upon  the  question  as  to  whether  it  is  obscene  or  not? 
When  a  prosecutor  charges  in  an  indictment  that  a  certain  book  is  ob- 
scene, is  he  not  estopped  from  claiming  that  the  book  itself  may  not 
be  introduced  in  evidence?  No  case  has  been  cited,  nor  have  we  been 
able  to  find  one,  where  the  book  alleged  to  be  obscene  was  not  ad- 
mitted. 

The  case  of  United  States  v.  Bennett,  Fed.  Cas.  No.  14,571,  16 
Blatchf .  338,  is  cited  in  support  of  the  ruling  of  the  trial  court  in  ex- 
cluding the  alleged  obscene  book.  We  do  not  think  the  case  cited  sup- 
ports the  contention  of  counsel  for  the  government.  In  the  Bennett 
Case  the  book  that  was  offered  and  received  in  evidence  consisted  of 
24  printed  pages  of  white  paper  and  four  pages  of  colored  paper.  The 
whole  book  was  in  evidence.  When  counsel  for  Bennett  was  sum- 
ming up  his  client's  case  to  the  jury  in  the  trial  court,  he  proposed  to 


Digitized  by 


Google 


CLARK  V.  UNITED  STATES  299 

read  the  whole  book.    The  trial  judge  said  that  he  would  not  permit 
the  whole  book  to  be  read,  but  in  so  ruling  also  said  to  counsel : 

"If  there  is  any  particular  sentence  necessary  to  make  the  sense  and  mean- 
ing of  a  passage  clear,  I  intend  to  aUow  you  to  read  that.'* 

When  the  case  came  before  the  Circuit  Court,  held  by  Blatchford, 
Circuit  Judge,  and  Bennedict  and  Choate,  District  Judges,  the  record 
showed  that  each  one  of  the  jurymen  who  tried  Bennett  had  a  copy 
of  the  book  in  his  hand  and  took  the  same  with  him.  The  Circuit 
Court,  in  deciding  that  no  error  was  committed  by  the  trial  court  in 
preventing  counsd  from  reading  all  of  the  book  introduced  in  evi- 
dence, said: 

•*The  case  elsewhere  states  that  the  court  allowed  the  counsel  for  the  de- 
fendant to  read  and  comment  on  the  contexts  of  the  passages  marked  by  the 
prosecution,  so  tSLT  as  to  show  the  meaning  of  the  language  of  the  marked 
passages." 

The  only  inference  that  can  be  gathered  from  the  record  as  brought 
to  the  Circuit  Court  was  that  to  permit  counsel  to  read  the  whole  brok 
was  an  unnecessary  consumption  of  time,  as  each  juror  had  the  book 
in  his  hand. 

The  next  case  cited  in  support  of  the  ruling  of  the  court  below  is 
Burton  v.  United  States,  142  Fed.  57,  73  C.  C.  A.  243,  a  case  decided 
by  this  court.    The  following  is  quoted  from  the  opinion  in  that  case : 

*'0f  course  the  character  of  the  book  was  not  to  be  Judged  by  any  brief 
extracts  therefrom,  the  proper  understanding  of  which  depended  upon  their 
being  taken  in  connection  with  the  context ;  nor  was  it  necessary  to  consider 
more  of  the  context  than  was  essential  to  a  proper  understanding  of  what  was 
claimed  to  be  obscene." 

But  this  court  also  said  immediately  following  the  above  language : 

"The  portions  deemed  to  be  of  that  character  (obscene)  were  read  to  the 
Jury  by  the  prosecution,  and  other  portions  deemed  essential  to  a  proper  un- 
derstanding of  what  was  read  by  the  prosecution  were  read  to  the  Jury  by  the 
defendants ;  thus  much  of  the  book  was  practically  and  properly  eliminated 
from  consideration.** 

It  was  ruled  in  this  case  that  it  was  not  error  for  the  trial  court  to 
refuse  to  charge  the  jury  that  the  character  of  the  book  should  not 
be  judged  by  any  extract  or  extracts  therefrom,  but  upon  an  inspec- 
tion of  the  whole  book  and  with  reference  to  all  its  contents,  for  the 
reason  that  as  counsel  for  both  sides  by  their  mode  of  conducting  the 
case  had  eliminated  a  large  part  of  a  book  consisting  of  300  pages 
from  consideration,  it  would  be  confusing  to  the  jury  to  tell  them  that 
they  must  consider  the  whole  book.  Of  course  the  whole  book  was  in 
evidence.  We  see  nothing  in  Burton  v.  United  States  that  conflicts 
with  the  language  of  Judge  Thayer  in  charging  the  jury  in  United 
States  y.  Clark  (D.  C.)  38  Fed.  736.  In  the  Clark  Case  the  jury  re- 
turned into  court  and  asked  the  following  question : 

"If  the  Jury  find  any  portion  of  the  book,  pamphlet,  or  circular  obscene, 
lewd,  etc.,  would  such  finding  be  sufficient  grounds  for  them  to  condemn  the 
whole  book,  pamphlet,  or  circular?" 
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Judge  Thayer  answered  this  question  as  follows: 

"If  the  effect  of  the  pamphlet  and  papers  as  a  whole  would  be  to  deprave 
and  corrupt  the  minds  of  those  into  whose  hands  they  might  come,  whose 
minds  are  open  to  such  influences,  or  to  excite  lustful  or  sensual  desires,  then 
the  pamphlets  and  circulars  should  be  found  to  be  obscene  and  lewd,  whether 
such  effect  on  the  minds  of  the  readers  is  produced  by  single  passages  or  por- 
tions of  the  pamphlet  or  circulars  or  by  many  passages  or  portions." 

In  our  opinion  the  above  language  states  the  true  rule  of  law.  After 
the  defendants  had  been  placed  in  jeopardy,  the  power  to  convict  them 
of  the  crime  charged  in  the  indictment  existed  nowhere  except  in  the 
jury.  This  power  was  not  merely  advisory  but  was  absolute  and  un- 
divided. So  far  as  the  record  shows,  the  jury  never  saw  the  book  that 
was  alleged  to  be  obscene.  Certain  passages  therefrom  were  submit- 
ted to  the  jury,  and,  finding  these  passages  obscene,  they  returned  a 
verdict  finding  the  defendants  guilty  of  depositing  an  obscene  book. 
It  is  true  that  the  jury  may  in  a  particular  case  find  a  book  obscene 
from  the  consideration  of  certain  passages,  but  it  is  placing  a  defend- 
ant at  a  great  disadvantage  to  have  the  jury  compelled  to  consider 
only  such  passages  as  the  prosecutor  deems  obscene.  It  bars  counsel 
from  any  argument  or  legitimate  comment  of  whether  the  book  is  ob- 
scene or  not.  We  think  that  the  conclusion  is  irresistible  that  a  de- 
fendant charged  with  depositing  an  obscene  book,  as  in  the  case  at 
bar,  is  entitled  to  have  the  book,  which  it  is  claimed  by  the  prosecutor 
to  be  obscene,  introduced  in  evidence  to  be  considered  by  the  jury  un- 
der proper  instructions  from  the  court.  It  is  claimed,  however,  that 
the  court  has  the  power  to  say  what  portions  of  the  book  may  be  ex- 
cluded, as  not  having  any  relevancy  or  materiality  upon  the  question 
as  to  whether  the  book  is  obscene  or  not.  Conceding  this  power,  we 
decide  that  whatever  is  charged  to  be  obscene  in  the  indictment  of  ne- 
cessity and  by  virtue  of  the  charge  becomes  material  and  relevant  evi- 
dence to  be  admitted  for  the  consideration  of  court  and  jury,  and  that^ 
in  the  exercise  of  the  power  to  rule  upon  the  admissibility  of  evidence, 
the  court  erred  in  excluding  the  book  alleged  to  be  obscene  in  the 
case  at  bar.  Numerous  other  errors  are  assigned,  but,  as  a  new  trial 
must  be  granted,  some  of  them  cannot  and  others  may  not  occur  again. 

Judgment  reversed,  and  case  remanded,  with  instructions  to  grant 
a  new  trial. 


(211  Fed.  922) 

McSWEEINEY  PACKING  CO.  et  al.  v.  BESHLIN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  10,  1914.) 

No.  2599. 

1.  Estoppel  (§  68*)— Dismissal  —  Retubn   of  Mandate  —  Jurisdiction  or 
Tbial  Court. 

Where  a  writ  of  error  was  dismissed  for  want  of  appearance  or  brief 
filed  on  behalf  of  plaintiff  in  error,  and  mandate  filed  in  the  District 
Court,  and  on  the  day  of  such  dismissal  an  alleged  settlement  of  the  judg- 
ment was  entered  into,  the  term  of  the  Court  of  Appeals  having  expired, 
appellee  could  not  take  advantage  of  the  appellate  court's  denial  of  ju- 
risdiction on  an  application  of  appellants  to  recall  the  mandate  and  at 

*For  oUier  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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the  same  time  assert  that  the  District  Court  had  no  jurisdiction  as  of 
the  same  date  to  restrain  the  enforcement  of  the  Judgment  on  the  filing 
of  a  bill  for  specific  performance  of  the  alleged  settlement  on  the  ground 
that  jurisdiction  still  resided  in  the  Court  of  Appeals  because,  at  the  time 
the  bill  was  filed,  the  20  days  allowed  for  the  filing  of  an  application  for 
rehearing  had  not  expired. 

[Ed.  Note.-— For  other  cases,  see  Estoppel,  Cent  Dig.  {{  165-169;  Dec. 
Dig.  §  68.*] 

2.  Specific  Pebfobmance  (>  114*) — Settlement  of  Judgment — Bill. 

A  bill  to  enforce  specific  performance  of  a  settlement  of  a  judgment 
after  a  writ  of  error  had  been  dismissed  for  want  of  prosecution,  but  be- 
fore the  time  for  filing  an  application  for  a  rehearing  had  expired,  held 
to  contain  sufficient  equity  to  entitle  complainants  to  a  hearing  on  the 
merits. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§ 
356-370,  372;   Dec  Dig.  |  114.*] 

3.  COMPBOMIJSE    AND    SETTLEMENT    (§   6*) — JUDGMENT — CONSIDEBATION. 

Pendency  of  a  writ  of  error  to  review  a  judgment  which  would  be  dis- 
missed in  case  of  a  settlement  constituted  a  sufficient  consideration  for 
the  compromise  and  settlement 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
§§35-50;  Dec.  Dig.  16.*] 

4.  Judgment  (§  459*) — Enfobcement. 

Where  complainants  sued  to  enforce  specific  performance  of  a  com- 
promise and  settlement  of  a  judgment  on  the  same  day  a  writ  of  error 
was  dismissed  for  want  of  prosecution,  and  deposited  the  amount  due  on 
the  judgment  in  the  registry  of  the  District  Court,  complainants  were 
entitled  to  an  injunction  against  the  enforcement  of  the  judgment  pend- 
ing final  disposition  of  the  suit  for  specific  performance  on  condition  that 
the  deposit  be  continued  for  defendant's  benefit  to  answer  the  decree  in 
the  suit  for  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §§  924,  925 ;  Dec 
Dig.  §  459.*1 

Shelby,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern EHstrict  of  Texas ;  Edward  R.  Meek,  Judge. 

Action  by  the  McSweeney  Packing  Company  and  others  against  E. 
H.  Beshlin,  trustee  in  bankruptcy  of  Robert  S.  Redfield  &  Co.  From 
an  order  denying  complainants'  application  for  an  interlocutory  in- 
junction restraining  defendant  from  enforcing  a  judgment  against 
complainants  pending  final  hearing  of  a  bill  to  enforce  specific  per- 
formance of  an  agreement  for  settlement,  complainants  appeal.  Re- 
versed and  remanded,  with  directions. 

I.  W.  Stephens  and  Geo.  E.  Miller,  both  of  Ft.  Worth,  Tex.  (R.  N. 
Grisham,  of  Sweetwater,  Tex.,  on  the  brief),  for  appellants. 

Theodore  Mack,  of  Ft.  Worth,  Tex.  (A.  H.  Kirby,  of  Ft.  Worth, 
Tex.,  on  the  brief),  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  an  appeal  from  an  order  of  the 
District  Court  for  the  Northern  District  of  Texas,  denying  the  ap- 
plication of  the  appellants  for  an  interlocutory  injunction  against  the 

*For  other  casea  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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appellee,  seeking  to  restrain  him  from  enforcing  a  judgment  obtained 
by  him  against  the  appellants  in  a  suit  at  law  in  the  same  court  for 
the  sum  of  $27,760,  pending  the  final  hearing  of  a  bill  filed  by  appel- 
lants to  enforce  the  specific  performance  of  an  agreement  of  settle- 
ment of  the  judgment,  alleged  to  have  been  entered  into  between  the 
plaintiff  and  defendants  in  the  judgment,  pending  the  disposition  of 
the  case  upon  writ  of  error  to  this  court.  The  writ  of  error  was  dis- 
missed in  this  court,  on  motion  of  the  defendant  in  error,  because, 
when  the  case  was  called  for  argument  upon  the  regular  call  of  the 
docket  of  this  court  at  Ft.  Worth,  there  was  no  appearance  made  or 
brief  filed  on  behalf  of  the  plaintiffs  in  error.  The  dismissal  of  the 
writ  of  error  occurred  on  November  10,  1913,  and  the  alleged  settle- 
ment of  the  judgment  occurred  on  November  10,  1913.  The  Dis- 
trict Judge  denied  the  injunction  because  of  the  belief  expressed  in  his 
opinion  tiiat  the  District  Court  had  no  jurisdiction  to  restrain  the 
enforcement  of  the  judgment  at  the  time  the  bill  was  filed,  which  was 
within  the  20  days  allowed  for  the  filing  of  art  application  for  a  re- 
hearing in  the  cause. 

[1]  It  does  not  appear  from  the  record,  but  we  know  it  to  be  the 
fact,  that  an  application  was  made  by  the  appellants  to  this  court, 
after  the  termination  of  the  court's  session  at  Ft.  Worth,  to  recall 
the  mandate,  because  of  the  alleged  settlement  of  the  cause  and  the 
failure  of  plaintiffs  in  error  to  appear  and  prosecute  their  writ  of  error 
by  reason  of  their  reliance  upon  the  settlement.  We  denied  the 
application  to  recall  the  mandate  by  reason  of  the  doubt  entertained 
by  us  of  our  jurisdiction  to  control  the  judgment  of  dismissal,  on 
which  the  mandate  issued,  after  the  adjournment  of  the  session  of 
this  court  at  Ft.  Worth.  It  would  have  been  futile  to  recall  the 
mandate,  if  this  court  had  lost  control  of  the  judgment.  If  the  judg- 
ment of  this  court  had  passed  beyond  the  control  of  this  court  by 
reason  of  the  adjournment,  and  this  court  had  parted  with  jurisdic- 
tion of  the  cause,  then  it  follows  that  the  District  Court  had  regained 
jurisdiction  over  the  cause  and  the  judgment  rendered  therein.  As 
the  bill  for  specific  performance,  upon  which  the  application  for  a 
temporary  injunction  is  based,  was  filed  in  the  District  Court  after 
the  application  for  a  recall  of  the  mandate  was  denied  by  us,  the 
District  Court  then  had  jurisdiction  of  a  bill  to  enforce  a  specific 
performance  of  a  compromise  of  the  judgment,  and  to  restrain  the 
enforcement  of  the  judgment,  pending  a  final  hearing.  The  appellee 
cannot  obtain  the  advantage  of  our  denial  of  jurisdiction  in  this  court 
upon  the  application  of  appellants  to  recall  the  mandate,  and  now 
assert  a  want  of  jurisdiction  as  of  the  same  date  in  the  District  Court 
because  of  the  insistence  that  jurisdiction  still  resided  in  this  court. 
For  the  purposes  of  this  litigation  between  appellants  and  appellee, 
it  must  be  treated  for  the  sake  of  consistency  as  having  vested  in 
the  District  Court  upon  the  adjournment  of  the  term  of  this  court  at 
Ft.  Worth. 

The  appeal  is  from  an  order  of  the  District  Court  denying  plain- 
tiff's application  for  an  injunction  pendente  lite.  The  District  Judge 
passed  only  upon  the  question  of  jurisdiction.     If  the  averments  of 


Digitized  by 


Google 


m'sweenby  paokixo  go.  y.  beshlin  303 

the  bill  show  that  it  contains  equity,  it  would  not  be  proper  for  us, 
upon  this  appeal,  to  consider  the  merits.  The  evidence,  upon  another 
hearing  in  the  court  below  upon  the  application  for  an  injunction  or 
upon  ftnal  hearing,  may  be  different  from  that  now  appearing  in  the 
record.  The  parties  are  entitled  to  the  judgment  of  the  court  of 
original  jurisdiction  in  the  first  instance  upon  the  merits,  and  this  they 
have  not  had. 

We  are  not  prepared  to  say  that  the  averments  of  the  bill  are  in- 
sufficient on  their  face  to  give  it  equity.  The  right  to  the  specific  per- 
formance prayed  for  is  assailed  upon  the  ground  that  no  settlement 
was  had  between  the  parties,  and  for  these  reasons:  (1)  That  the  ap- 
pellee's offer  of  settlement  was  not  accepted  or  acted  upon  by  appel- 
lants in  time ;  (2)  that  there  was  no  consideration  moving  from  appel- 
lants to  the  appellee  therefor;  (3)  that  the  tender  in  the  letter  ad- 
dressed by  appellants  to  appellee  was  not  in  pursuance  of  appellee's 
offer ;  and  (4)  that  appellee  had  no  authority,  as  trustee,  to  enter  into 
the  settlement  on  behalf  of  certain  of  his  beneficiaries.  The  last  rea- 
son is  developed  only  by  the  answer,  and  does  not  affect  the  equity 
of  the  bill. 

The  details  of  the  offer  of  appellee  and  of  the  action  of  appellants 
thereon  are  set  out  in  the  bill.  The  message  containing  the  offer  of 
settlement  was  sent  by  appellee  November  7,  1913,  to  his  local  attor- 
ney at  Sweetwater,  and  received  in  the  absence  of  the  attorney  by 
his  office  man  on  the  morning  of  November  8th,  which  was  Saturday, 
and  by  him  communicated  to  the  presidents  of  the  two  defendant 
banks,  who  each  accepted  for  his  bank.  The  president  of  the  remain- 
ing defendant,  the  packing  company,  was  absent  from  Sweetwater  on 
Saturday.  Efforts  were  made  to  reach  him  by  telephone  on  Saturday, 
but  unsuccessfully.  He  returned  to  Sweetwater  on  the  evening  of 
Sunday,  November  9th,  and  was  notified  of  the  offer,  and  communi- 
cated his  acceptance  to  the  receiver  of  the  message,  who  then  stated  his 
want  of  authority  to  close  because  of  the  delay.  The  appellants  noti- 
fied him  that  they  would  tender  the  consideration  of  the  settlement  to 
him  on  Monday  morning,  but  he  disclaimed  authority  to  act  for  ap- 
pellee further.  On  Monday  morning  at  8:45,  appellants  sent  appel- 
lee, by  registered  mail,  New  York  exchange  for  $10,500  of  one  of  the 
defendant  banks,  and  the  check  of  the  appellant  packing  company, 
certified  by  the  other  defendant  bank  for  $7,000,  and  a  bill  of  sale 
for  the  machinery,  and  wired  the  appellee  that  his  offer  was  ac- 
cepted and  they  were  remitting  him  the  proceeds  of  the  settlement. 
On  the  same  day  the  writ  of  error  was  dismissed  at  Ft.  Worth.  The 
appellee  refused  to  receive  the  registered  letter  upon  its  arrival  in 
Pennsylvania,  and  repudiated  the  settlement,  and  is  insisting  on  the 
enforcement  of  the  judgment. 

[2]  1.  The  telegram  containing  the  offer  was  emphatic  that  the 
money  consideration  was  to  be  paid  in  cash  and  immediately.  How- 
ever, reasonable  time  for  the  communication  of  the  offer  to  the  appel- 
lants and  for  procuring  the  money  is  to  be  implied.  Upon  receipt 
of  the  telegram  Saturday,  and  the  communication  of  its  contents  to 
the  two  defendant  Ijanks,  communication  of  their   acceptance  was 
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immediate.  The  representative  of  the  third  appellant  happened  to 
be  away  from  Sweetwater,  and  diligence  was  unsuccessfully  used 
to  communicate  with  him  Saturday.  He  was  reached  Sunday  and 
accepted  the  offer  for  the  other  defendant.  The  money  part  of  the 
consideration  could  not  reasonably  be  secured  on  Sunday,  nor  could 
the  bill  of  sale  to  the  machinery  be  legally  executed  on  that  day.  The 
money  was  sent,  and  the  bill  of  sale  executed  and  forwarded  to  the 
appellee,  and  appellee  notified  early  Monday  morning  and  before  any 
action  upon  the  pending  writ  of  error  could  have  been  taken  at  Ft. 
Worth.  In  view  of  these  facts,  it  is  at  least  a  debatable  question  as 
to  whether  the  offer  was  timely  acted  upon  by  the  appellants,  and  one 
which  we  think  should  receive  consideration  from  the  court  upon  the 
evidence,  rather  than  upon  the  averments  of  the  bill. 

[3]  2.  When  the  money  and  the  bill  of  sale  were  sent  the  appellee 
by  registered  mail,  the  writ  of  error  was  still  pending  in  the  Circuit 
Court  of  Appeals  at  Ft.  Worth.  This  furnished  sufficient  considera- 
tion for  the  compromise  of  the  judgment.  In  addition,  it  does  not 
appear  that  the  settlement  was  necessarily  a  reduction  in  value  from 
the  face  of  the  judgment.  The  value  of  the  machinery  which  was  an 
element  of  the  consideration  moving  to  appellee,  for  all  that  appears 
from  the  record,  may  have  been  esteemed  by  him  as  of  more  value 
than  the  difference  between  the  amount  due  on  the  judgment  and  the 
money  he  received  in  the  settlement. 

3.  Money  was  not  tendered  the  appellee  by  the  appellant.  In  its 
stead,  New  York  exchange  drawn  by  one  of  the  defendant  banks  was 
forwarded  in  liquidation  of  part  of  the  consideration,  and  the  check 
of  the  defendant  packing  company,  certified  by  the  other  defendant 
bank,  for  the  balance  thereof.  The  appellee,  however,  refused  to 
carry  out  the  settlement  and  receive  the  amount  due  thereunder,  upon 
another  and  different  ground  than  that  money  was  not  tendered. 
This  might  be  a  waiver  of  any  infirmity  in  the  quality  of  the  tender. 
The  telegram  apprised  him  of  the  fact  that  New  York  exchange  and 
not  money  was  being  forwarded,  and  he  made  no  objection  to  the 
character  of  remittance.  However,  the  telegram  was  not  truthful  in 
that  part  of  the  consideration  was  not  forwarded  in  New  York  ex- 
change, but  in  the  form  of  a  certified  check,  as  to  the  worth  of 
which  there  is  a  dispute.  The  appellee  was  unaware,  when  he  re- 
jected the  registered  letter,  that  the  message  did  not  truly  declare  its 
contents,  and  it  may  be  that  his  rejection  of  it,  upon  another  ground, 
would  not  be  a  waiver  of  his  right  to  object  to  it,  because  of  the 
character  of  that  part  of  the  remittance  which  differed  from  the 
description  of  it  in  the  message,  when  he  thereafter  became  aware 
of  the  discrepancy.  It  may  also  appear  from  the  evidence  that  the 
parties  in  their  negotiations  treated  as  money  what  is  usually  ac- 
cepted as  such  between  persons  trading  at  a  distance  from  each  other, 
and  that  they  so  regarded  New  York  exchange  or  a  certified  check 
of  a  solvent  bank.  If  so,  the  requisition  of  the  offer  was  complied 
with,  if  the  certified  check  was  good.  It  was  in  fact  paid.  It  is  also 
said  that  the  bill  of  sale  to  the  machinery  was  executed  to  the  appel- 
lee individually  instead  of  in  his  capacity  as  trustee,  and  that  it  did 
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not  contain  the  proper  covenants  as  to  title.  He  rejected  the  registered 
letter  containing  the  bill  of  sale,  unopened  and  upon  another  ground, 
and  the  question  of  his  consequent  waiver  of  any  irregularities  that 
may  have  existed  in  the  bill  of  sale  cannot  be  properly  determined 
upon  the  averments  of  the  bill  and  in  the  absence  of  what  may  prove 
to  be  qualifying  evidence. 

For  these  reasons,  we  think  the  appellants  are  entitled  to  a  hear- 
ing in  the  court  below  upon  the  evidence,  and  that  their  bill  should 
not  be  dismissed  in  this  court  and  in  advance  of  such  a  hearing. 

[4]  It  appears  from  the  record  that  the  amount  due  upon  the  judg- 
ment, the  enforcement  of  which  is  sought  to  be  enjoined,  has  been 
deposited  in  the  registry  of  the  District  Court,  to  give  the  appellants 
an  opportunity  to  apply  to  this  court  or  a  judge  thereof  for  a  stay 
of  proceedings  upon  the  original  judgment,  which  was  to  be  done 
without  unreasonable  delay  and  prior  to  February  5,  1914.  We  think 
it  would  best  subserve  the  interests  of  justice  that  the  enforcement  of 
the  original  judgment  be  restrained  pending  the  final  disposition  of 
the  equity  cause,  and  the  determination  of  appellants*  right  to  a  specific 
performance  of  the  settlement,  provided  the  ainount  due  appellee  upon 
the  judgment,  if  the  settlement  is  not  specifically  enforced,  remain  on 
deposit  in  the  registry  of  the  District  Court,  where  it  is  now,  under 
an  agreement  that  so  much  thereof  as  may  be  necessary  shall  be  sub- 
ject to  the  satisfaction  of  the  original  judgment,  if  its  specific  enforce- 
ment be  not  perpetually  enjoined,  or  to  the  amount  due  appellee  under 
the  agreement  of  settlement,  if  such  agreement  be  specifically  en- 
forced against  appellants  by  decree  in  the  equity  cause. 

The  order  of  the  court  denying  the  interlocutory  injunction  is  re- 
versed, and  the  cause  remanded  to  the  District  Court,  with  directions 
to  there  enter  an  order  granting  the  appellants'  application  for  an 
interlocutory  injunction  as  prayed  for  upon  the  condition  mentioned, 
and  the  appellee  is  ordered  to  pay  the  costs  of  appeal. 

SHELBY,  Circuit  Judge,  dissents. 


(211  Fed.  927) 
FIRST  SAVINGS  &  TRUST  CO.  et  al.  v.  WAUKESHA  CANNING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  14,  1914.) 

No.  2001. 

1.  Corporations  (§  469*) — Bonds — Sale  for  Money,  Labor,  or  Property. 

Under  St.  Wis.  1913,  §  1753,  providing  that  no  corporation  shall  issue 
bonds  except  for  money,  labor,  or  property  estimated  at  its  true  value 
actuaUy  received  equal  to  75  per  cent  of  the  par  value  thereof,  and  that 
all  bonds  issued  contrary  thereto  shall  be  void,  where  the  creditors  of  a 
corporation  accepted  its  bonds  secured  by  a  mortgage  as  collateral  for 
their  past-due  claims  at  not  less  than  75  per  cent,  of  their  face  value,  and 
extended  the  time  of  payment  of  the  claims,  the  bonds  were  Issued  for 
property  at  not  leas  than  75  per  cent  of  their  value,  as  the  creditors  took 
them  with  the  obligation  either  to  return  them,  or  to  account  therefor  at 
75  cents  on  the  dollar. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |  1832;  Dec. 
Dig.  f  469.*]  

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
128C.C.A.— 20 
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2.  CoBPORATioNfi  (8  472*)-^ONDs— Sale  fob  Money,  Labob,  ob  Pbopebtt. 

Where  a  corporation,  which  was  being  pressed  by  its  creditors,  issued 
Its  bonds  secured  by  mortgage  and  delivered  them  as  collateral  security, 
the  creditors  were  advised  of  the  statutory  provision,  and  told  that  the 
bonds  would  be  void  if  received  on  a  basis  of  less  than  75  per  cent  of 
their  face  value,  in  no  case  were  bonds  delivered  on  a  basis  of  less  than 
75  per  cent  of  their  value,  and  the  creditors,  in  seeking  their  enforce- 
ment, were  asking  that  they  be  charged  with  the  bonds  at  such  rate,  the 
facts  showed  an  agreement  to  accept  them  at  that  rate,  and  hence  they 
were  not  void  under  St  Wis.  1913,  §  1753. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1837,  1839, 
1841 ;    Dec.  Dig,  §  472.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin ;   Arthur  L.  Sanborn,  Judge. 

Stockholder's  bill  by  William  H.  Nichols  against  the  Waukesha 
Canning  Company.  From  a  decree  dismissing  the  cross-bill  of  the 
First  Savings  &  Trust  Company  as  trustee,  it  appeals.  Reversed,  with 
directions. 

In  pursuance  of  the  plan  agreed  upon  hy  all  the  creditors  and  the  principal 
stockholders  at  a  meeting  held  about  November,  1909,  to  consider  the  financial 
condition  of  appellee,  it  was  decided  to  issue  bonds  to  the  amount  of  $150,000, 
to  be  secured  by  mortgage  upon  the  real  property  of  appellee,  which  bonds  were 
to  be  used  for  the  purpose  of  retiring  the  indebtedness,  or  to  obtain  exten- 
sions through  collateralizing  same.  Consent  of  the  preferred  stockholders  was 
obtained  to  such  an  arrangement  Afterwards,  at  the  annual  meeting  of  ap- 
pellee's stockholders  held  on  February  14,  1910,  it  was,  in  substance,  voted 
that  it  was  necessary  that  a  large  portion  of  the  indebtedness  of  the  company 
be  refunded  and  secured;  that  in  order  to  do  so  it  was  necessary  that  se- 
curity be  given ;  that  therefore  bonds  to  the  amount  of  $150,000  and  a  mort- 
gage securing  the  same  were  authorized,  "the  terms,  provisions  and  conditions, 
number  and  amount  of  such  bonds  to  be  determined  and  fixed  by  the  board  of 
directors,  to  be  either  sold  or  used  as  collateral  security  by  the  proper  oflicers 
of  the  company  under  the  direction  and  authority  of  the  board  of  directors 
for  the  purpose  of  refunding  present  indebtedness  of  the  company  or  to  pro- 
vide new  funds  with  which  to  prepare  for  the  coming  season's  business." 

The  creditors,  including  several  banks,  were  pressing  appellee  for  their 
money,  calling  their  loans,  and  refusing  to  renew,  and  demanding  payment  or 
security.  Thereupon,  and  on  February  15,  1910,  the  bonds  were  executed,  and 
the  mortgage  securing  the  same  executed  and  recorded.  These  steps  were  all 
approved  by  the  board  of  directors.  One  Wm.  H.  Nichols,  who  had  been  made 
president  and  general  manager  of  appellee,  was  authorized  to  dispose  of  the 
bonds  for  the  benefit  of  appellee,  and  to  liquidate,  refund,  renew,  or  secure, 
as  the  case  required,  or  as  he  might  deem  best  for  the  company,  any  or  all  of 
the  indebtedness  then  existing.  Afterwards,  by  and  with  the  aid  of  F.  T.  Stare, 
president,  and  C.  S.  Crary,  vice  president  of  appellee,  said  Nichols  delivered 
$123,500  of  said  bonds  to  the  respective  creditors  to  be  received  by  them  as 
collateral  security  to  their  several  claims,  without  other  consideration  than 
the  extension  of  the  time  in  which  to  pay  said  respective  claims.  In  some  in- 
stances new  notes  were  taken,  in  others  no  change  in  the  form  of  the  indebt- 
edness was  made.  All  the  claims  thus  secured  had  accnied  prior  to  the  giv- 
ing or  taking  of  the  security.  Both  Stare  and  Crary  testified  that  they  were 
respectively  advised,  prior  to  the  placing  of  the  said  collateral,  that  the  issue 
of  bonds  would  be  illegal  if  pledged  at  any  less  valuation  than  75  per  cent 
of  their  face ;  that  they  were  so  advised  before  any  of  the  bonds  were  issued, 
but  were  not  advised  of  the  necessity  of  taking  a  formal  stipulation  from  the 
creditor  that  the  same  were  received  on  that  basis.  One  Markham  testified 
that  Nichols  told  him  the  bonds  must  be  accounted  for  on  that  basis.  Nichols 
himself  testified  that  he  secured  several  claims  without  knowing  about  this  pro- 
vision of  the  Wisconsin  statute,  but  was  obliged  to  comply  with  it  in  taking 

*For  other  casep  see  same  topic  &  5  numbbb  In  Dec.  &  Am.  Di^s.  1907  to  date,  ft  Rep'r  Indexes 
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security  in  return.  This  statutory  provision  appears  to  have  been  a  matter  of 
common  talk  in  placing  the  collateral.  Crary  testified  that  there  was  in  no 
instance  an  agreement  to  hold  the  collateral  at  75  per  cent,  of  its  face  value, 
but  that  "there  was  a  statement  on  my  part  to  each  one,  and  so  specifically 
made  that  I  did  not  want  them  to  misunderstand  it,  that  if  they  accepted 
the  bonds  they  must  accept  them  on  a  basis  as  good  as  75  per  cent  of  their  face 
value,  or  the  collateral  would  be  worthless  to  them,  as  I  understand  the  Wis- 
consin statute."  The  bonds  were  actually  taken  as  collateral  at  not  less  than 
75  per  cent  of  their  face  value  by  the  several  creditors,  after  being  respec- 
tively cautioned  by  Crary,  as  above  set  out. 

Thereafter  said  Nichols  brought  a  stockholders*  bill  against  appellee  cor- 
poration and  secured  the  appointment  of  liimself  and  one  Cambier  as  receivers, 
by  whom  possession  was  taken  of  all  the  property  and  effects  of  appellee. 
Default  having  been  made  in  the  payment  of  interest  upon  the  collateralized 
bonds  aforesaid,  appellant  as  trustee  under  the  trust  deed  securing  said  bond 
issue,  at  the  request  of  the  bondholders  filed  its  cross-bill  to  foreclose  the 
trust  deed.  The  corporation  appellee  and  its  receivers  filed  their  answers, 
opposing  foreclosure  and  asking  that  the  trust  deed  and  bonds  secured  thereby 
be  canceled,  as  being  given  in  contravention  of  section  1753  of  the  Wisconsin 
Revised  Statutes,  which  reads  as  follows,  viz.:  "No  corporation  shall  issue  any 
stock  or  certificate  of  stock  except  in  consideration  of  money  or  of  labor  or 
property  estimated  at  its  true  money  value,  actually  received  by  it,  equal  to 
the  par  value  thereof,  nor  any  bonds  or  other  evidences  of  indebtedness  ex- 
cept for  money  or  for  labor  or  property  estimated  at  its  true  money  value,, 
actually  received  by  it,  equal  to  seventy-five  per  cent  of  the  par  value  thereof,, 
and  all  stocks  and  bonds  issued  contrary  to  the  provisions  of  law  and  all  fic- 
titious increase  of  the  capital  stock  of  any  corporation  shall  be  void." 

On  the  hearing  the  District  Court  held  that  the  bonds  in  question  and  the 
trust  deed  securing  the  same  came  within  the  prohibition  of  section  1753 
aforesaid,  and  were  invalid  and  void,  and  ordered  that  the  bonds  be  delivered 
for  cancellation  and  that  appellant  satisfy  and  discharge  said  mortgage.  The 
cause  is  now  here  on  appeal  from  said  finding  and  order,  and  the  same  are 
assigned  for  error. 

Miller,  Mack  &  Fairchild  and  Bloodgood,  Kemper  &  Bloodgood^ 
all  of  Milwaukee,  Wis.  (Jackson  B.  Kemper,  Wheeler  P.  Bloodgood,, 
and  Arthur  W.  Fairchild,  all  of  Milwaukee,  Wis.,  of  counsel),  for 
appellants. 

Merton,  Newbury  &  Jacobson,  of  Waukesha,  Wis.,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  The  question  presented  is,  whether  the  placing  of  the  bonds  un- 
der consideration  as  collateral  to  the  indebtedness  of  appellee  existin^j 
prior  to  the  issue  thereof  was  obnoxious  to  the  terms  of  section  1753 
of  the  statutes  of  Wisconsin  aforesaid.  Concretely  stated,  did  the 
issue  and  application  of  the  bonds  in  suit  as  collateral  security  to  ex- 
isting indebtedness  constitute  the  issue  and  application  of  bonds  for 
money  or  labor  or  property  ? 

"The  object  of  the  statute,"  says  Chief  Justice  Lyon  in  Pfister  et  al.  v.  Mil- 
waukee Electric  Railroad  Company,  83  Wis.  86,  53  N.  W.  27,  "is  to  protect 
stockholders  and  bona  fide  creditors  from  the  improvident  issue  of  its  bonds 
by  the  corporation.  ♦  ♦  ♦  When  a  corporation  puts  its  bonds  beyond  its 
control  by  hypothecating  them  as  security  for  loans,  or  for  any  other  purpose, 
or  in  any  other  manner,  it  issues  them  within  the  meaning  of  the  statute." 

To  the  same  effect  are  Hinckley  v.  Pfister,  83  Wis.  64,  53  N.  W. 
21,  and  Memphis,  etc.,  R.  R.  Co.  v.  Dow,  120  U.  S.  298,  7  Sup.  Ct 
482,  30  L.  Ed.  595. 
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Undoubtedly  the  plain  intention  of  the  statute  is  that  corporations 
shall  get  the  benefit  of  at  least  75  per  cent,  of  the  face  value  of  the 
bonds  so  issued. 

There  are  two  ways  in  which  property  interests  may  be  enhanced. 
One  consists  in  the  increase  of  the  quantity,  and  the  other  in  the  in- 
crease of  the  quality.  In  either  case  the  benefit  arising  from  the  ap- 
plication of  the  bond  issue  or  the  proceeds  thereof  inures  to  the  own- 
er. Had  the  bonds  been  applied  in  satisfaction  of  appellee's  indebt- 
edness pro  tanto,  there  would  undoubtedly  have  been  a  compliance 
with  the  statute.  Assuming  that  the  bonds  were  pledged  for  75  per 
cent,  of  their  face  value,  what  was  the  legal  effect  of  the  acceptance 
thereof  as  collateral?  It  is  clear  that  the  creditors  took  them  with 
the  obligation  either  to  return  same  or  to  account  for  them  at  75 
cents  on  the  dollar.  If  the  creditor  chooses  to  dispose  of  his  bonds 
at  a  price  less  than  75  cents,  the  loss  is  his.  Here  the  creditors  are 
asking  that  they  be  charged  with  the  bonds  at  the  rate  of  75  per  cent, 
of  their  face.  Thus  it  appears  that  the  issuing  corporation  got  75 
cents  on  the  dollar  for  its  bonds,  and  the  spirit  at  least  of  the  statute 
was  complied  with. 

But,  says  appeUee,  quoting  the  language  of  Judge  Ross  at  the  circuit,  "the 
money  paid,  labor  done,  or  property  actually  received,  must  be  paid,  performed, 
or  received,  as  the  case  may  be,  on  account  of  the  issuance  of  the  bonds ;  and 
any  bonds  issued  contrary  to  this  provision  are  of  course  iUegally  issued.  The 
provision  does  not  mean,  and  cannot  be  held  to  mean,  that  such  bonds  may  be 
Issued  as  collateral  security  for  any  sort  of  pre-existing  indebtedness." 

The  language  of  the  statute  does  not,  in  our  view  of  it,  justify  the 
conclusion  arrived  at  in  the  case  just  quoted.  If  it  be  that  an  increase 
of  the  interest  of  the  corporation  in  its  assets  is  equivalent  to  the 
acquirement  of  property  to  the  amount  of  such  increase,  and  it  be 
further  true  that  the  agreement  of  the  creditors  to  accept  the  bonds 
at  a  valuation  of  75  per  cent,  of  their  face  upon  their  several  claims 
results  in  the  reduction  of  the  unsecured  indebtedness  in  a  sum  equal 
to  75  per  cent,  of  the  face  of  the  bonds,  why  does  not  the  placing  of 
the  bonds  as  collateral  result  in  the  enhancing,  to  that  extent,  of  the 
interest  of  the  appellee  in  its  property  just  as  advantageously  as 
though  appellee  had  acquired  that  much  more  property  and  incurred 
the  bonded  debt,  as  well  as  its  unsecured  indebtedness?  How  can  it 
then  be  said  that  the  issue  of  bonds  was  not  made  for  money  or  labor 
or  property  at  its  true  money  value  actually  received?  The  statute 
is  not  in  its  terms  technical.  It  does  not  attempt  to  say  how  the 
money,  labor,  or  property  shall  be  procured.  It  is  said  in  Nelson  v. 
Hubbard,  96  Ala.  238,  11  South.  428,  17  L.  R.  A.  375. 

"And  we  do  not  think  that  such  pledge  [to  secure  debts  already  contracted], 
if  made  without  fraud,  and  solely  for  the  bona  fide  purpose  of  satisfactorily 
securing  the  payment  of  corporate  debts,  can  properly  be  regarded  as  effecting 
a  fictitious  increase  of  Indebtedness,  or  as  not  issued  for  money,  labor  done,  or 
money  or  property  actually  received." 

-This  case  is  cited  approvingly  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  in  Firth  Co.  v.  S.  C.  Loan  &  Trust 
Co.,  122  Fed.  575,  59  C.  C.  A.  73,  and  in  Illinois  Trust  &  Savings 
Bank  v.  Pacific  Ry.  Co.,  117  Cal.  332,  49  Pac.  197. 
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The  United  States  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit held,  in  Re  Waterloo  Organ  Co.,  134  Fed.  345,  346,  67  C.  C.  A. 
327,  where  a  bond  issue  was  transferred  to  a  bank  to  secure  accrued 
and  future  indebtedness,  that  the  transaction  complied  with  the  re- 
quirements of  the  New  York  statute  which  provides  that: 

"No  corporation  shall  Issue  either  stock  or  bonds  except  for  money,  labor 
or  property  actually  received  for  the  use  and  lawful  purposes  of  such  cor- 
poration." 

The  court  says  in  Hoskins  v.  Seaside  Ice  Mfg.  &  Cold  Storage  Co., 
68  N.  J.  Eq.  476,  59  Atl.  645: 

"Nor  does  the  fact  that  some  of  these  bonds  were  taken  as  collateral  se- 
curity for  an  existing  debt  make  the  holder  any  less  a  bona  fide  holder  for 
value  than  if  he  was  a  purchaser  for  cash." 

In  Cook  on  Corporations  (5th  Ed.)  §  763,  it  is  said: 

"A  constitutional  provision  against  the  issue  of  bonds  except  for  money, 
labor,  or  property,  does  not  prevent  the  corporation  from  pledging  its  bonds." 

That  a  bond  may  be  collateralized  to  secure  an  existing  debt  is 
the  conclusion  of  the  New  York  court  in  Duncomb  v.  N.  Y.,  etc., 
R.  R.  Co.,  84  N.  Y.  190. 

We  are  therefore  of  the  opinion  that  in  agreeing  to  take  the  bonds 
in  question  as  collateral  at  the  rate  of  not  less  than  75  per  cent,  of 
their  face  value  upon  their  past-due  claims,  and  in  extending  time  of 
payment  of  the  same,  the  present  bondholders  afforded  to  the  cor- 
poration a  valid  property  consideration  equal  to  75  per  cent,  of  the 
face  of  the  bonds,  and  are  therefore  satisfying  the  demands  of  the 
Wisconsin  statute  above  set  out,  provided,  of  course,  the  creditors 
had  agreed  to  accept  the  bonds  on  that  basis.  As  to  this  proposition, 
all  the  creditors,  excepting  perhaps  American  Appraisal  Company,  are 
in  the  same  situation.  Unless  there  was  such  an  agreement,  the  col- 
lateralized bonds  are  invalid.  Pfister  et  al.  v.  Milwaukee  Electric  R. 
R.  Co.,  83  Wis.  86,  53  N.  W.  27;  Hinckley  v.  Pfister,  83  Wis.  64, 
53  N.  W.  21;  National  Foundry  &  Pipe  Works,  Ltd.,  v.  Oconto 
Water  Co.  et  al.  (C.  C.)  52  Fed.  29;  Mowry  v.  Farmers'  Loan  & 
Trust  Co.,  -76  Fed.  39,  22  C.  C.  A.  52 ;  Haynes  v.  Kenosha  Elec.  Ry. 
Co.,  139  Wis.  227,  119  N.  W.  568,  121  N.  W.  124. 

In  Re  Waterloo  Organ  Co.,  supra,  it  was  said : 

"The  record  fails  to  show  any  written  agreement  fixing  the  value  at  which 
the  bonds  were  issued.  It  is  agreed  that  their  par  value  was  their  fair  mar- 
ket value.  In  case  of  doubt  as  to  the  character  of  a  transaction,  or  as  to  the 
proper  construction  and  Interpretation  of  a  contract,  and  the  determination 
of  the  respective  rights  and  obligations  of  the  parties  thereto,  such  doubts  may 
be  resolved,  and  the  intention  or  understanding  of  the  parties  thereto  may  be 
determined,  by  a  consideration  of  their  relations,  the  objects  they  respectively 
had  in  view,  their  declarations  at  the  time  of  the  transaction,  and  their  acts 
then  and  thereafter  done.*' 

In  that  case  the  court  says  further: 

*'In  view  of  the  amount  then  due,  and  the  immediate  increase  by  the  bank 
of  the  company's  line  of  discount  until  the  direct  liability  alone  of  the  com- 
pany-exceeded the  fair  market  value  or  par  value  of  said  bonds,  we  think  it 
may  fairly  be  inferred  that  the  company  was  in  need  of  further  funds  in  order 
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to  carry  on  Its  corporate  business ;  that  the  bank  was  nn willing  to  grant  fur- 
ther credits,  except  upon  receipt  of  further  security,  and  that  the  agreement 
between  the  parties  was  that  said  bonds  should  be  issued  at  their  fair  market 
value,  ♦  ♦  ♦  and  that  they  were  actually  issued  for  property  in  the  na- 
ture of  advances,  loans,  discounts,  credits,  etc.,  received  for  the  use  and  law- 
ful purposes  of  said  corporation;  and  that  said  issue,  therefore,  was  valid," 

The  court  found  further  evidence  that  the  bonds  were  issued  for 
par  in  the  fact  that  the  holders  were,  by  the  terms  of  the  transfer 
instrument,  authorized  to  sell  the  bonds  to  others  at  par  and  account 
for  the  proceeds. 

"Under  this  arrangement,"  says  the  court,  "the  bank  was  bound  to  account 
for  said  bonds  at  their  par  value." 

[2]  So  here,  there  was  every  reason  why  the  creditors  should  obey 
the  statute  in  taking  the  collateral.  They  were  advised  by  the  officers 
of  the  appellee  corporation  as  to  what  the  statute  was,  and  that  any 
attempt  on  their  part  to  receive  said  bonds  on  a  basis  of  less  than 
75  per  cent,  of  their  face  would  invalidate  the  issue.  Appellee  was 
in  need  of  leniency  and  extension  of  its  business  liabilities.  It  was 
obliged  to  conciliate  its  creditors.  The  latter  were  placed  in  a  some- 
what better  position  as  against  future  indebtedness  of  the  appellee 
than  before,  while  appellee  was  in  no  sense  injured  by  the  arrange- 
ment. No  one  can  read  the  testimony  of  Crary  without  being  im- 
pressed with  his  anxiety  to  impress  upon  the  creditors  the  necessity 
of  complying  with  the  statute  in  respect  to  the  75  per  cent,  clause 
thereof.  In  addition,  in  no  case  were  bonds  turned  over  as  collateral 
on  a  basis  of  less  than  75  per  cent,  of  their  value.  These  creditors 
are  now  in  court  asking  that  they  be  permitted  to  proceed  to  avail 
themselves  of  that  arrangement.  It  is  incredible  that,  under  the  cir- 
cumstances hereof,  there  should  have  been  any  hesitancy  in  accept- 
ing the  plan  proposed  by  Crary  and  his  co-officials.  We  have  no 
trouble  in  deducing  from  the  facts  presented  an  agreement  between 
the  appellee,  through  its  officers,  attorneys,  and  representatives,  and 
the  several  creditors,  that  the  bonds  should  be  accepted  by  the  lat- 
ter on  the  basis  of  75  per  cent,  of  their  face  value.  . 

We  are  therefore  of  the  opinion  that  the  District  Court  erred  in 
dismissing  the  cross-bill  and  in  ordering  that  the  mortgage  be  satis- 
fied and  the  bonds  secured  thereby  canceled.  The  decree  of  the  Dis- 
trict Court  is  reversed,  with  directions  to  grant  the  prayer  of  the  cross- 
bill and  make  such  further  orders  as  may  be  necessary  in  the  premises. 
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(211  Fed.  785) 

LEHIGH  VALLEY  R.  CO.  v.  MEEKER  (two  cases). 

(Circuit  Court  of  Appeals,  Third  Circuit    August  27,  1913.    On  Rehearing, 

February  19,  1914.) 

Nos.  1720,  1721. 

1.  COMMEBCE    (I   91*) — InTEBSTATB   COMMERCE   ACT — ACTION   FOB   DAMAGES    FOR 

Violation. 

Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  §§  14,  16,  24  Stat  384 
[U.  S.  Comp.  St  1901,  pp.  3164,  3165]),  as  amended  by  Act  June  29,  1906,  c. 
3591,  §§  3,  5,  34  Stat  589,  590  (U.  S.  Ck)mp.  St  Supp.  1911,  pp.  1297,  1301), 
make  a  clear  distinction  between  a  suit  brought  to  enforce  an  adminis- 
trative order  made  by  the  Interstate  Commerce  CJommission,  which  is  in 
equity,  the  only  question  in  issue  being  the  lawfulness  of  the  order,  and 
an  action  brought  to  recover  damages  for  which  reparation  has  been 
awarded  by  the  Commission.  The  latter  is  not  a  suit  to  enforce  the  order, 
nor  based  thereon,  but  is  an  independent  plenary  action  at  law,  triable  to 
a  jury,  and  to  proceed  "like  all  other  civil  suits  for  damages,"  except  that 
the  findings  and  order  of  the  Commission  are  receivable  as  prima  facie 
evidence  of  the  facts  therein  stated,  the  Commission  being  required  by 
section  14,  on  making  an  order  awarding  damages,  but  not  otherwise,  to 
make  and  report  the  findings  of  fact  on  which  the  award  is  made. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  §  143 ;  Dec.  Dig. 
I  91.*] 

2.  Commerce  (§  95*) — Interstate  Commerce  Act — ^Action  fob  Damages  for 

Violation — Evidence. 

A  finding  by  the  Interstate  Commerce  Commission  as  to  the  reasonable- 
ness or  otherwise  of  a  rate  charged  by  a  carrier  in  interstate  commerce 
is  an  administrative  function,  properly  and  constitutionally  delegated  by 
the  legislative  power  to  the  Commission,  and  is,  if  lawfully  made,  conclu- 
sive. 

fEd.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  §  145;  Dec.  Dig. 
f  95.*] 

3.  Commerce  (§  95*) — Interstate  Commerce  Act — Action  for  Damages  for 

Violation — Evidence. 

A  finding  by  the  Interstate  Commerce  Commission,  on  the  hearing  of  a 
petition  for  reparation,  that  a  given  rate  charged  the  complainant  is  un- 
reasonable, while  pertinent  to  the  issue  in  a  subsequent  suit  by  such  com- 
plainant to  recover  damages,  in  that  it  establishes  a  violation  of  the  act, 
is  not  decisive  of  the  question  of  liability  for  damages  under  Act  Feb.  4, 
1887,  c.  104,  §  8,  24  Stat  382  (U.  S.  Comp.  St  1901,  p.  3159),  either  prima 
facie  or  otherwise,  but  its  evidential  value  on  that  issue  is  for  the  deter- 
mination of  the  court  and  Jury. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  §  145;  Dec.  Dig. 
§  95.»] 

4.  Commerce  (§  97*) — Interstate  Commerce  Act — ^Action  for  Damages  for 

Violation — Instructions. 

On  the  trial  of  such  an  action  for  damages,  in  which  plaintiff  has  been 
permitted  to  introduce  the  report  of  the  Commission,  it  is  the  duty  of  the 
court  to  instruct  the  jury  as  to  what  are  and  what  are  not  findings  of  fact 
therein  which  are  made  prima  facie  evidence  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  §  147 ;  Dec.  Dig. 
§  97.»] 

5.  Commerce  (§  95*) — Interstate  Commerce  Act — Action  for  Damages  for 

Violation. 

In  such  an  action,  a  finding  made  by  the  Commission  that  plaintiff  was 
charged  an  unreasonable  rate  as  a  shipper  by  defendant,  and  an  order  of 
the  Commission  awarding  plaintiff  damages  in  a  sum  representing  the 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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difference  between  the  amounts  paid  by  him  under  such  rate  and  what 
he  would  have  paid  under  a  rate  found  to  be  reasonable  do  not  consti- 
tute evidence  making  a  prima  facie  case,  since  others  than  plaintiff  as  the 
shipper  may  have  sustained  the  actual  pecuniary  loss  from  the  overcharge, 
and  the  statute  authorizes  the  recovery  only  of  actual  damages  sustained 
by  the  plaintiff,  and  not  of  a  penalty.  The  statute  although  making  the 
findings  ol3  fact  of  the  Commission  prima  facie  evidence  of  the  facts  found, 
does  not  make  such  facts  prima  facie  evidence  of  anything;  but  their 
pertinency  and  evidential  weight  and  value  are  for  the  determination  of 
the  court  and  Jury  as  in  other  civil  cases. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  |  145 ;  Dec.  Dig. 
I  95.»] 

6.  Commi:bce  (8  87*)—  Interstate  Commerce  Commission  —  Jurisdiction  — 
Claims  for  Damages — Limitation. 

The  provision  of  Interstate  Commerce  Act  (Act  Feb.  4, 1887,  c.  104,  f  16^ 
24  Stat  384  [U.  S.  Comp.  St.  1901,  p.  3165]),  as  amended  by  Act  June  29, 
1906,  c.  3591,  §  5,  34  Stat  590  (U.  S.  Comp.  St.  Supp.  1911,  p.  1301),  that 
"all  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  Com- 
mission within  two  years  from  the  time  the  cause  of  action  accrues,  and 
not  after,  ♦  ♦  ♦  provided,  that  claims  accrued  prior  to  the  passage  of 
this  act  may  be  presented  within  one  year,"  does  not  by  the  proviso  permit 
the  filing  within  one  year  of  claims  accrued  prior  to  the  passage  of  the 
amendatory  act  without  limitation,  but  the  proviso  applies  only  to  claims 
accrued  not  more  than  two  years  prior  to  its  passage. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  |  139 ;  Dec  Dig. 
«  87.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  James  B.  Holland,  Judge. 

Actions  at  law  by  Henry  E.  Meeker,  surviving  partner  of  the  firm 
of  Henry  E.  Meeker  and  Caroline  H.  Meeker,  doing  business  under 
the  trade-name  of  Meeker  &  Co.,  and  by  Henry  E.  Meeker,  against 
the  Lehigh  Valley  Railroad  Company.  Judgment  for  plaintiff  in  each 
case,  and  defendant  brings  error.    Reversed. 

See,  also,  175  Fed.  320. 

George  W.  Field,  of  New  York  City,  John  G.  Johnson,  of  Philadel- 
phia, Pa.,  and  Edgar  H.  Boles,  of  New  York  City  (Frank  H.  Piatt,  of 
New  York  City,  Everett  Warren,  of  Scranton,  Pa.,  and  Geo.  W.  Field, 
of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

William  A.  Glasgow,  Jr.,  of  Philadelphia,  Pa.,  and  John  A.  Carver, 
of  New  York  City,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  judge.  On  September  3,  1912,  Henry  E.  Meeker, 
surviving  partner  of  the  firm  of  Meeker  &  Co.,  defendant  in  error 
(hereinafter  called  the  plaintiff),  instituted  in  the  court  below,  under 
the  provisions  of  section  16  of  the  Act  to  Regulate  Commerce,  a  suit 
against  the  Lehigh  Valley  Railroad  Company,  plaintiff  in  error  (here- 
inafter called  the  defendant),  to  recover  damages  alleged  to  have  been 
incurred  by  reason  of  certain  acts  and  practices  of  the  defendant,  in 
violation  of  said  act,  and  theretofore  the  subject  of  complaint  by  the 
said  plaintiff  before  the  Interstate  Commerce  Commission. 

•For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Reo'r  Indexes 
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To  the  judgment  obtained  by  the  plaintiff  against  the  defendant,  this 
writ  of  error  has  been  sued  out  by  the  latter. 

In  his  petition  in  the  court  below,  "setting  forth  briefly  the  causes 
for  which  he  claims  damages,"  plaintiff  charges  that  the  defendant 
company,  as  a  common  carrier,  subject  to  the  provisions  of  the  Inter- 
state Commerce  Act,  from  November  1,  1900,  to  August  1,  1901,  dis- 
criminated against  his  firm,  in  that  it  demanded  and  received  from 
Meeker  &  Co.  greater  compensation  for  services  rendered  in  the  trans- 
portation of  anthracite  coal,  from  the  Wyoming  region  in  Pennsyl- 
vania, to  Perth  Amboy,  in  New  Jersey,  than  it  demanded  or  received 
from  another  shipper  for  "a  like  and  contemporaneous  service  in  the 
transportation"  of  anthracite  coal  between  the  same  points,  in  viola- 
tion of  section  2  of  the  Act  to  Regulate  Commerce  (Act  Feb.  4,  1887,  c. 
104, 24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3155]) ;  and  further  charges 
that  from  August  1,  1901,  to  July  17,  1907,  the  defendant  company 
demanded  and  received  from  plaintiff's  firm  unjust  and  unreasonable 
rates  for  the  transportation  of  anthracite  coal  from  the  Wyoming  re- 
gion in  Pennsylvania  to  Perth  Amboy,  New  Jersey,  in  violation  of  said 
act. 

In  support  of  this  charge,  it  is  alleged  in  the  petition,  as  follows: 
That  defendant  is  a  common  carrier  engaged  in  interstate  railroad 
transportation  between  points  in  the  states  of  Pennsylvania,  New  Jer- 
sey and  New  York,  and  is  largely  engaged  in  transporting  anthracite 
coal  for  plaintiff  and  other  shippers  over  its  lines,  from  collieries  in 
the  Wyoming  coal  region  of  Pennsylvania,  to  Perth  Amboy,  in  the 
state  of  New  Jersey ;  that  one  of  said  shippers  other  than  plaintiff  is 
the  Lehigh  Valley  Coal  Company,  a  corporation  of  the  state  of  Penn- 
sylvania, engaged  in  the  business  of  mining  and  buying  anthracite  coal 
in  said  Wyoming  region. 

Plaintiff  alleges  that  from  November  1,  1900,  to  August  1,  1901,  the 
defendant  company,  intending  to  unjustly  and  unreasonably  discrim- 
inate in  favor  of,  and  to  prefer,  the  Lehigh  Valley  Coal  Company  to 
the  plaintiff  and  other  independent  shippers,  unlawfully  charged  the 
plaintiff  with  excessive  and  discriminatory  rates  on  55,257.75  tons  of 
anthracite  coal  of  prepared  sizes,  16,689  tons  of  pea  coal,  11,448.93 
tons  of  buckwheat  coal,  and  4,926.77  tons  of  rice  coal,  shipped  between 
the  said  Wyoming  coal  region  and  Perth  Amboy,  New  Jersey,  the  total 
charges  on  such  coal  amounting  to  $129,989.18,  whereas,  had  the  plain- 
tiff been  given  the  benefit  of  the  rates  charged  by  defendant  for  sim- 
ilar shipments  of  the  said  Lehigh  Valley  Coal  Company,  the  total 
charge  upon  plaintiff's  said  shipments  would  have  been  $11,909.33  less 
than  the  sum  exacted  as  above  during  the  period  aforesaid,  which  sum, 
with  interest  thereon  from  August  1,  1901,  was  awarded  by  the  Inter- 
state Commerce  Commission  in  favor  of  the  plaintiff,  in  their  supple- 
mental report  dated  May  7,  1912,  as  also  in  their  orders  supplemental 
thereto,  issued  June  8  and  15,  1912,  attached  to  said  petition  and 
marked  Exhibits  "A"  and  "B,"  respectively. 

Plaintiff  further  alleges  that  from  August  1,  1901,  to  July  1,  1907, 
the  defendant  charged  and  exacted  from  petitioner,  over  its  said  line 
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of  road  from  the  Wyoming  coal  region,  aforesaid,  to  Perth  Amboy, 
at  tidewater  in  New  Jersey,  the  following  unreasonable  and  excessive 
charges  upon  all  shipments  of  anthracite  coal,  to  wit:  $1.55  per  ton 
for  prepared  coal,  $1.40  per  ton  for  pea  coal,  $1.25  per  ton  for  buck- 
wheat coal,  and  $1.10  per  ton  for  coal  smaller  than  buckwheat  coal. 
That  from  August  1,  1901,  to  July  1,  1907,  these  shipments  amounted 
to  248,870.15  tons  of  prepared  sizes  of  such  coal,  106,051.09  tons  of 
the  pea  size  of  such  coal,  87,250  tons  of  the  buckwheat  size  of  such 
coal,  and  that  the  charges  paid  Jthereon  amounted  to  $685,375.27,  at 
rates  exceeding  $1.40  per  gross  ton  in  prepared  sizes,  $1.30  on  pea  coal, 
and  $1.15  on  buckwheat  coal,  the  rates  fixed  by  the  Interstate  Com- 
merce Commission  as  proper  and  reasonable,  the  amount  of  such  excess 
being  $58,236.45,  paid  by  plaintiff  to  the  defendant.  That  said  pay- 
ments were  made  under  protest  that  the  same  were  unreasonable  and 
excessive. 

The  petition  then  recites  that  on  July  17,  1907,  plaintiff  filed  with  the 
Interstate  Commerce  Commission  a  complaint,  setting  forth  the  afore- 
said unreasonable  and  discriminatory  practices  and  charges  of  defend- 
ant, to  the  prejudice  of  the  plaintiff  and  in  violation  of  the  Act  to  Reg- 
ulate Commerce,  and  praying  for  a  hearing  upon  the  allegations  set 
forth  in  said  complaint,  and  that  the  Commission  make  an  order,  re- 
quiring the  defendant  to  cease  and  desist  from  the  practices  aforesaid, 
and  fixing  the  proper  and  reasonable  rate  for  transportation  of  anthra- 
cite coal  over  defendant's  line,  from  the  Wyoming  region  to  tidewater 
at  Perth  Amboy,  and  awarding  complainants  reparation  in  damages  in 
such  amount  as  they  might  have  suffered  loss  by  reason  of  said  im- 
proper practices  and  charges.  Defendant,  being  duly  served  with  a 
copy  of  said  complaint,  made  answer  thereto,  issue  was  joined,  and  the 
complaint  regularly  heard  and  argued  by  all  the  parties  thereto,  and 
submitted.  A  report  was  duly  filed  by  the  said  Commission  on  June 
8,  1911,  in  Docket  No.  1180,  a  copy  of  which  report,  with  the  conclu- 
sions and  orders  of  the  Commission,  is  attached  to  plaintiff's  petition 
as  "Exhibit  C." 

By  this  report,  the  Interstate  Commerce  Commission  held  that  the 
charges  by  the  defendant  company  to  the  plaintiff,  between  November 
1,  1900,  and  August  1,  1901,  were  discriminatory,  and  therefore  un- 
lawful, and  also  that  the  charges  of  defendant  company,  between  Au- 
gust 1,  1901,  and  July  1,  1907,  were  unreasonable,  and  the  same  were 
ordered  to  be  discontinued,  and  that  reasonable  and  proper  charges  for 
the  transportation  of  anthracite  coal  over  defendant's  line  between  the 
points  of  origin  and  destination  aforesaid,  should  thereafter  be  $1.40 
per  gross  ton  on  prepared  sizes,  instead  of  $1.55,  the  rate  charged,  and 
$1.30  on  pea  coal,  instead  of  $1.40,  the  rate  charged,  and  $1.15  on  buck- 
wheat coal  instead  of  $1.20,  the  rate  charged,  and  the  Commission  held 

*'tliat  reparation  should  be  awarded  upon  the  basis  of  the  rates  herein  found 
to  be  reasonable,  upon  all  shipments  of  coal  by  complainants  from  the  Wyoming 
region  to  Perth  Amboy,  since  August  1,  1901.  The  amount  of  reparation 
which  should  be  awarded  under  our  finding  in  this  case  cannot  be  ascertained 
from  the  exhibits  now  on  file,  and  such  further  proceeding  will  be  had  as  may 
be  necessary  to  determine  the  amount  of  money  due  to  complainants." 
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Plaintiff's  petition  further  recites  that  a  hearing  was  had  upon  the 
question  of  reparation,  and  that  a  supplemental  report  was  filed  by 
said  Commission,  May  7,  1912.  In  this  report,  attached  to  the  petition 
and  marked  ^'Exhibit  A,"  the  Commission  state 

"that  the  original  report  in  No.  1180  disposed  of  all  the  questions  at  issue,  ex- 
cept the  claim  for  reparation,  and  the  case  was  held  open  for  the  purpose  of 
securing  further  information  regarding  that  feature.  A  further  hearing  has 
been  held,  and  complainant  has  presented  exhibits,  showing  the  total  number 
of  tons  of  each  variety  of  coal  shipped  and  the  amount  of  reparation  due  on 
such  shipments.  These  exhibits  have  been  examined  by  defendant  and  ad- 
mitted to  be  correct" 

They  then  refer  to  their  finding  in  the  original  report,  that  the  rates 
exacted  by  defendant  from  November  1,  19C6,  to  August  1,  1901,  were 
unjustly  discriminatory  and  in  violation  of  section  2  of  the  act,  to  the 
extent  that  they  exceeded  the  rates  contemporaneously  charged  the 
Lehigh  Valley  Coal  Company  under  the  contract  then  in  effect  between 
that  company  and  the  defendant,  and  to  the  further  finding  in  said 
original  report,  that  the  rates  in  effect  from  August  1,  1901,  to  July 
17,  1907,  were  unreasonable,  to  the  extent  that  they  exceeded  rates  of 
$1.40  per  gross  ton  on  prepared  sizes,  $1.30  on  pea,  and  $1.15  on  buck- 
wheat. 

They  then  proceed  to  say  that  on  the  basis  of  their  conclusions  in 
the  former  report,  and  upon  consideration  of  the  evidence  adduced  at 
the  hearing  upon  the  question  of  reparation,  they  now  find  that,  dur- 
ing the  period  fronj  November  1,  1900,  to  August  1,  1901,  in  regard  to 
the  charges  exacted  from  plaintiff  and  found  to  have  been  unjustly  dis- 
criminatory, that  complainant  was  entitled  to  an  award  of  reparation 
in  the  sum  of  $11,009.33,  with  interest  thereon  from  August  1,  1901. 
And  they  further  find,  in  regard  to  the  rates  exacted  for  coal  shipped 
by  plaintiff  from  August  1,  1901,  to  July  7,  1907,  which  were  found 
unreasonable  in  the  original  report,  that  plaintiff  is 

"entitled  to  an  additional  award  of  reparation  in  the  sum  of  $58,236.45,  with 
interest,  amounting  to  $27,750.64,  on  the  Individual  charges  comprising  said 
sum,  from  the  dates  of  payment  thereof  to  September  1,  1911,  together  with 
interest  on  said  sum  of  $58,236.45,  from  September  1,  1911." 

Following  said  supplemental  report,  and  on  the  same  day,  to  wit, 
May  7,  1912,  a  so-called  supplemental  order  was  entered,  which,  as 
amended  in  an  unimportant  particular  May  15,  1912,  read  as  follows: 

"This  case  being  at  issue  upon  complaint  and  answers  on  file,  and  having 
been  duly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  a  supplemental  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby  referred  to  and  made 
a  part  hereof: 

"It  is  ordered,  that  defendant  Lehigh  Valley  Railroad  Company  be,  and  it  is 
hereby  authorized  and  required  to  pay  unto  complainant,  Henry  E.  Meeker, 
surviving  partner  of  Henry  E.  Meeker  and  Caroline  H.  Meeker,  copartners, 
trading  as  Meeker  &  Company,  on  or  before  the  15th  day  of  July,  1912,  the 
sum  of  $11,009.33,  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  1st  day  of  August,  1901,  as  reparation  for  unjustly  discriminatory 
rates  charged  for  the  transportation  of  anthracite  coal  from  the  Wyoming 
coal  region,  in  Pennsylvania,  to  Perth  Amboy,  New  Jersey,  which  rates  so 
charged  have  been  found  by  tliis  Commission  to  have  been  unjustly  discrimina- 


Digitized  by 


Google 


316  128  C.  C.  A.  BBPORTS 

tory,  as  more  fully  and  at  large  appears  in  and  by  said  report  of  the  Commis- 
sion. 

**It  is  further  ordered,  that  defendant  Lehigh  Valley  Railroad  CJompany  be, 
and  it  is  hereby  authorized  and  required  to  pay  unto  complainant,  Henry  E. 
Meeker,  surrivlng  partner  of  Henry  E.  Meeker  and  Caroline  H.  Meeker,  co- 
partners, trading  as  Meeker  &  Company,  on  or  before  the  15th  day  of  July, 
1913,  the  sum  of  $58,236.45,  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum,  amounting  to  $27,750.64,  upon  the  various  individual  charges  com- 
prising said  sum,  from  the  dates  of  payment  thereof  to  September  1,  1911,  as 
Itemized  in  complainant's  Exhibit  2,  together  with  interest  at  the  rate  of  6 
per  cent  per  annum  on  said  sum  of  $58,236.45  from  September  1,  1911,  as 
reparation  for  unreasonable  rates  charged  for  the  transportation  of  various 
shipments  of  anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania, 
to  Perth  Amboy,  New  Jersey,  which  rates  so  charged  have  been  found  by  this 
Commission  to  have  been  unreasonable,  as  more  fully  and  at  large  appears  in 
and  by  said  report  of  the  Commission." 

The  petition  then  avers  that  a  true  copy  of  this  order  of  the  Com- 
mission was  duly  served  upon  the  defendant,  and  demand  made  for 
payment  of  the  sum  claimed  in  the  petition,  and  as  set  forth  in  the 
aforesaid  orders  of  the  Commission  and  attached  to  the  petition  as 
Exhibits  "A"  and  ''B,''  but  the  defendant  had  failed  and  refused  to 
pay  the  said  sums,  or  any  part  thereof.  "Wherefore,"  it  is  alleged, 
"petitioner  has  instituted  this  proceeding  to  enforce  the  aforesaid  or- 
der, regularly  and  lawfully  made  under  the  Act  to  Regulate  Com- 
merce." (The  theory  of  the  petition  thus  appears  to  be  that  this  is 
a  proceeding  to  enforce  the  order  of  reparation  made  by  the  Commis- 
sion, and  not  a  suit  for  the  recovery  of  such  damages  as  plaintiff  has 
actually  incurred  by  reason  of  the  alleged  unlawful  acts  of  defend- 
ant, as  found  by  the  Commission.)  The  court  is  then  prayed  to  enter 
a  rule  upon  said  defendant  to  file  a  plea,  answer,  or  demurrer  to  the 
petition  within  thirty  days  from  the  date  of  serving  a  copy  of  the 
same,  and  to  fix  a  time  and  place  for  the  trial  of  the  cause  under  the 
provisions  of  the  Act  to  Regulate  Commerce. 

The  defendant  accordingly  filed,  October  5,  1912,  its  plea  of  the 
general  issue,  the  bar  of  the  statutes  of  limitation  applicable  to  plain- 
tiff's claim,  and  for  a  further  plea  averred  that  the  Interstate  Com- 
merce Commission  had  no  jurisdiction  to  make  the  findings  and  order 
of  reparation  which  the  plaintiff  seeks  to  enforce,  and  that  there  was 
before  the  Commission  no  substantial  evidence  to  sustain  its  findings 
and  order. 

At  the  trial,  the  plaintiff  put  in  evidence  the  report  of  the  Com- 
mission, dated  June  8,  1911  (see  Record,  pp.  22-'73),  and  the  order 
thereon  of  the  same  date,  requiring  the  defendant  to  abstain  from 
charging  or  receiving  its  present  rates  for  the  transportation  of  coal 
so  found  to  be  unreasonable,  and  requiring  defendant  for  a  period 
of  two  years  thereafter  to  maintain  the  rates  found  in  said  report  to 
be  reasonable.  Also,  the  supplemental  report  of  the  Commission,  dat- 
ed May  7,  1912,  finding  the  reparation  or  damages  to  which  the  plain- 
tiff was  entitled,  and  the  supplemental  order  of  that  date,  amended  by 
that  of  June  15th,  as  hereinbefore  set  out,  requiring  the  defendant  to 
pay  to  plaintiff,  on  or  before  the  1st  day  of  August,  1912,  the  sums 
found  due  as  and  for  reparation  in  said  supplemental  report. 

Save  the  testimony  of   the  plaintiff  (Meeker),  bearing  upon  the 


Digitized  by 


Google 


LEHIGH   VALLEY  B.  GO.  V.  MEEKER  317 

-charge  of  discrimination  as  to  freight  rates  between  November  1, 
1900  and  August  1,  1901,  no  evidence,  other  than  these  four  papers, 
was  offered  by  plaintiff  at  the  trial.  The  defendant  offered  no  testi- 
mony, except  that  of  Mr.  George  W.  Field,  one  of  its  counsel,  who 
attended  the  hearing  before  the  Interstate  Commerce  Commission  and 
made  certain  calculations  from  Exhibits  "A"  and  "B,"  offered  in  evi- 
dence by  defendant,  dividing  up  the  shipments  therein  set  out  between 
different  dates,  to  which  the  different  statutes  of  limitation  might  ap- 
ply. Plaintiff's  contention  was,  and  is,  that  these  four  papers,  in  the 
absence  of  any  evidence  on  the  part  of  the  defendant,  made  out  a 
prima  facie  case  in  his  favor  and  entitled  him  to  a  recovery,  as  dam- 
ages, of  the  amounts  awarded  by  the  Commission. 

This  was  the  view  taken  by  the  learned  judge  of  the  court  below, 
in  submitting  the  case  to  the  jury,  and  a  verdict  was  accordingly  ren- 
dered in  favor  of  the  plaintiff  for  the  aggregate  sums  awarded  by 
the  Commission,  as  reparation,  which,  with  interest  thereon,  amounted 
to  $109,280.17.  To  the  judgment  thereon,  this  writ  of  error  is  sued 
out  by  the  defendant.  Certain  of  the  assignments  challenge  the  con- 
stitutionality of  section  16  of  the  Act  to  Regulate  Commerce,  on  the 
ground  that  its  provision,  that  the  findings  and  order  of  the  Commis- 
sion shall  be  prima  facie  evidence  of  the  facts  therein  stated,  is  un- 
constitutional, in  that  it  confers  judicial  power  upon  an  administrative 
commission,  deprives  the  defendant  of  its  property  without  due  pro- 
cess of  law,  and  denies  to  it  its  right  of  trial  by  jury;  and  also,  on 
the  ground  that  the  provision  of  said  section,  conferring  upon  the 
Commission  authority  to  determine  and  award  damages  to  any  party 
complaining  of  the  violation  of  the  act  by  a  common  carrier  and  to 
direct  such  carrier  to  pay  to  the  complainant  before  a  day  named  the 
sum  so  awarded,  and  declaring  that,  on  a  trial  of  a  suit  to  recover 
such  damages,  the  facts  stated  in  the  findings  and  order  of  the  Com- 
mission shall  be  prima  facie  evidence  of  the  facts  therein  stated,  is 
not  a  proper  exercise  of  the  powers  given  to  Congress  to  regulate  com- 
merce. The  latter  point  was  raised  before  this  court  in  the  case  of 
Western  New  York  &  P.  R.  R.  Co.  v.  Penn  Refining  Co.,  137  Fed. 
343,  70  C.  C.  A.  23.    We  there  said: 

"The  constitutionality  of  the  provisions  making  'findings  of  fact'  prima  facie 
evidence  before  a  jury  has  been  challenged  by  sundry  assignments  of  error, 
but  is,  we  think,  beyond  reasonable  question.  The  constitutional  guaranty 
relative  to  trial  by  jury  in  the  courts  of  the  United  States  does  not  exclude 
legislative  authority  to  effect  convenient  changes  in  the  rules  of  evidence,  in- 
volving no  detriment  to  litigants." 

In  view  of  this  decision,  counsel  for  the  plaintiff  in  error  does  not 
attempt  a  reargument  of  the  question  before  this  court.  The  ques- 
tion as  to  the  other  grounds  of  constitutionality,  is  disposed  of  by 
the  view  taken  as  to  what  may  be  the  proper  interpretation  and  ap- 
plication of  the  provisions  of  the  statute.  The  questions  raised  by 
the  assignments  of  error  which  are  most  material,  relate  to  the  submis- 
sion of  the  reports  and  orders  of  the  Interstate  Commerce  Commis- 
sion, and  to  how  far  and  in  what  respect  the  same  are  to  be  taken 
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as  prima  facie  evidence  of  facts  stated  by  them.  Also,  the  question 
whether  the  facts  of  which  such  reports  and  orders  are  the  prima 
facie  evidence,  are  sufficient,  in  the  absence  of  countervailing  testi- 
mony by  the  defendant,  to  maintain  the  plaintiff's  suit  and  claim  for 
damages. 

[  1 J  This  court  has  already,  in  a  decision  at  this  term,  in  the  case 
of  Lehigh  Valley  Railroad  Co.  et  al.  v.  J.  Mitchell  Clark  et  al.,  207 
Fed.  717,  125  C.  C.  A.  235,  discussed  at  some  length  the  history  of  the 
legislation  embodied  in  the  Act  to  Regulate  Commerce,  and  its  amend- 
ments. As  we  there  pointed  out,  section  14  of  the  original  act  made  it 
the  duty  of  the  Commission  to  make  a  report  in  writing,  which  should 
include  the  findings  of  fact  upon  which  the  conclusions  of  the  Commis- 
sion are  based,  together  with  its  recommendation  as  to  what  reparation 
should  be  made  to  the  parties  found  to  have  been  injured,  "and  such 
findings  so  made  shall  thereafter,  in  all  judicial  proceedings,  be  deemed 
prima  facie  evidence  as  to  each  and  every  fact  found." 

Section  16  provided  for  the  refusal  or  neglect  "to  obey  any  lawful 
order  or  requirement  of  the  Commission,"  by  authorizing  the  Com- 
mission and  the  party  interested  in  such  order  or  requirement,  to  ap- 
ply in  a  summary  way  to  a  Circuit  Court  of  the  United  States  sitting 
in  equity,  and  empower  such  court,  as  a  court  of  equity,  to  hear  and 
determine  the  matter,  etc.  "And  on  such  hearing,  the  report  of  said 
Commission  shall  be  prima  facie  evidence  of  the  matters  therein  stat- 
ed." And  it  was  provided  that  if  it  be  made  to  appear  to  the  court 
"that  the  lawful  order  or  requirement  of  said  Commission  drawn  in 
question  has  been  violated  or  disobeyed,"  the  court  may  issue  "a  writ 
of  injunction  or  other  proper  process,  mandatory  or  otherwise,  to  re- 
strain such  common  carrier  from  further  ♦  ♦  ♦  violation  or  dis- 
obedience of  such  order." 

From  the  fact  that  it  was  to  a  court  of  equity  alone  that  resort  was 
to  be  had  for  the  enforcement  of  an  order  of  the  Commission,  it  was 
apparent  that  it  was  only  to  such  ministerial  orders  of  the  Commis- 
sion as  could  be  enforced  by  a  court  of  equity,  that  the  act  in  this  re- 
spect could  apply,  and  that  a  recommendation  or  an  award  of  dam- 
ages by  the  Commission  was  not  such  an  order  or  requirement  as 
could  be  thus  enforced  without  a  violation  of  the  seventh  amendment 
to  the  Constitution,  in  regard  to  jury  trials.  This  consideration  sug- 
gested the  Act  of  March  2,  1889  (25  Stat.  859,  c.  382,  §  5),  amending 
section  16  of  the  original  act  by  adding  thereto  the  following: 

"If  the  matters  involved  In  any  such  order  or  requirement  of  said  Commis- 
sion are  founded  upon  a  controversy  requiring  a  trial  by  jury,  as  provided  by 
the  seventh  amendment  to  the  Constitution  of  the  United  States,  and  any  such 
common  carrier  shall  violate  or  refuse  or  neglect  to  obey  or  perform  the  same, 
after  notice,  ♦  •  ♦  it  shall  be  lawful  for  any  company  or  person  inter- 
ested •  •  •  to  apply  in  a  summary  way,  by  petition,  to  the  Circuit  Court 
of  the  United  States  sitting  as  a  court  of  law,  ♦  •  ♦  alleging  such  viola- 
tion or  disobedience  as  the  case  may  be." 

Then,  after  providing  for  a  jury  trial,  the  amendment  concludes : 

"At  the  trial,  the  findings  of  fact  of  said  Commission,  as  set  forth  In  its  re- 
port, shall  be  prima  facie  evidence  of  the  matters  therein  stated." 
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The  distinction  thus  clearly  made  between  reparation  and  non-rep- 
aration cases,  is  made  still  more  clear  in  the  so-called  "Hepburn  Act" 
of  1906,  in  which  section  14  was  amended  so  as  to  read,  as  follows : 

"That  whenever  an  investigation  shall  be  made  by  said  Commission,  it  shall 
be  Its  duty  to  make  a  report  in  writing  in  respect  thereto,  which  shall  state 
the  conclusions  of  the  Commission,  together  with  its  decision,  order,  or  re- 
quirement in  the  premises ;  and  in  case  damages  are  awarded,  such  report 
shall  include  the  findings  of  fact  on  which  the  award  is  made." 

This  distinction  was  still  further  emphasized  by  so  amending  sec- 
tion 16  as  to  provide  that,  where,  after  hearing  on  a  complaint,  the 
Commission  should  determine  that  complainant  is  entitled  to  an  award 
of  damages,  it 

"shall  make  an  order  directing  the  carrier  to  pay  to  the  complainant  the  sum 
to  which  he  is  entitled  on  or  before  the  day  named.  If  a  carrier  does  not  com- 
ply with  an  order  for  the  payment  of  money  within  the  time  limit  In  such 
order,  the  complainant  •  ♦  ♦  may  file  in  the  Circuit  Court  of  the  United 
States  for  the  district  in  which  he  resides,  *  ♦  •  a  petition  setting  forth 
briefly  the  causes  for  which  he  claims  damages,  and  the  order  of  the  Commis- 
sion in  the  premises.  Such  suit  shall  proceed  in  all  respects  like  other  civil 
suits  for  damages,  except  that  on  the  trial  of  such  suit  the  findings  and  order 
of  the  Commission  shall  be  prima  facie  evidence  of  the  facts  therein  stated." 

After  other  provisions,  the  section,  as  amended,  further  provides 
(the  italics  being  ours) : 

"If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Commission,  other 
than  for  the  payment  of  money,  and  while  the  same  is  in  effect,  any  party  in- 
jured thereby,  or  the  Commission  in  its  own  name,  may  apply  to  the  Circuit 
Court  in  the  district  where  such  carrier  has  its  principal  operating  oflice, 
•  •  ♦  for  an  enforcement  of  such  order.  Such  application  shall  be  by  pe- 
tition, which  shall  state  the  substance  of  the  order  and  the  respect  in  which 
the  carrier  has  failed  of  obedience,  and  shall  be  served  upon  the  carrier  in 
such  manner  as  the  court  may  direct,  and  the  court  shall  prosecute  such  in- 
quiries and  make  such  investigations,  through  such  means  as  it  shall  deem 
needful  in  the  ascertainment  of  the  facts  at  issue  or  which  may  arise  upon 
the  hearing  of  such  petition.  If,  upon  such  hearing  as  the  court  may  determine 
to  be  necessary,  it  appears  that  the  order  was  regularly  made  and  duly  served, 
and  that  the  carrier  is  in  disobedience  of  the  same,  the  court  shall  enforce 
obedience  to  such  order  by  a  writ  of  injunction,  or  other  proper  process,  manda- 
tory or  otherwise." 

Thus,  the  inherent  and  obvious  distinction  between  reparation  and 
non-reparation  cases  is  clearly  recognized  by  Congress.  It  could  hard- 
ly be  otherwise  than  that  such  recognition  should  be  made.  The  great 
purposes  of  the  act  are  largely  accomplished  by  the  administrative  con- 
trol given  to  the  Commerce  Commission  over  all  carriers,  as  to  inter- 
state commerce,  and  that  administrative  control  is  made  efficient  by 
the  peculiar  jurisdiction  of  a  court  of  equity,  to  which  the  Commis- 
sion or  a  party  interested  may  apply  for  the  enforcement  of  its  or- 
ders. In  such  cases,  the  whole  record  of  the  investigation  by  the  Com- 
mission is  before  the  court,  and  the  only  matter  to  be  determined  is 
that  the  order  made  by  the  Commission  is  a  lawful  order;  that  is, 
made  within  the  scope  of  the  authority  conferred  by  Congress,  and 
upon  a  full  hearing  of  the  parties,  with  the  opportunity  accorded  of 
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adducing  testimony  and  having  it  considered.  I.  C.  C.  et  al.  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  227  U.  S.  88,  33  Sup.  Ct.  185,  57  L.  Ed. 
431,  lately  decided  by  the  Supreme  Court  of  the  United  States. 

When  we  come,  however,  to  a  reparation  case,  we  encounter  at 
once,  not  the  question  of  making  efficient  the  orders  of  the  Commis- 
sion as  an  administrative  body,  and  of  enforcing  its  proper  control 
over  interstate  commerce,  but  the  right  of  an  individual  plaintiff  to 
recover  compensation  from  the  defendant  for  damages  alleged  to 
have  been  actually  incurred  by  reason  of  such  defendant's  unlawful 
conduct.  We  are  dealing,  not  with  governmental  control  over  those 
engaged  in  a  quasi  public  employment,  but  with  a  personal  controversy, 
which,  under  our  traditional  institutions  and  constitutional  system,  can 
only  be  determined,  as  other  personal  controversies  of  the  kind  are 
determined,  by  a  jury  trial  at  common  law. 

The  right  to  a  jury  trial  having  thus  been  preserved  by  the  provi- 
sions of  the  act  above  referred  to,  under  them  "the  parties  are  en- 
tilted,"  as  said  by  us  in  Western  New  York  &  P.  R.  R.  Co.  v.  Penn 
Refining  Co.,  supra, 

"to  an  impartial  trial  by  jury,  so  conducted  as  to  accord  to  them  in  full  meas- 
ure the  enjoyment  of  their  constitutional  right  The  procedure  contemplated 
by  the  act  and,  unless  waived,  required  by  the  Constitution,  is  jury  trial,  ac- 
companied with  the  usual  Safeguards  furnished  by  a  proper  application  of  the 
principles  of  evidence  and  the  proper  submission  of  the  case  to  the  jury." 

This  right  of  trial  by  jury  is  not  granted,  as  of  grace,  by  the  act, 
but  is  a  constitutional  right  of  which  the  defendant  cannot  be  de- 
prived. The  consistency  and  harmony  of  the  reparation  proceedings, 
as  authorized  by  the  act,  with  the  administrative  features  thereof,  are, 
however,  as  pointed  out  by  the  Supreme  Court  in  Texas  &  Pac.  Ry. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  L. 
Ed.  553,  9  Ann.  Cas.  1075,  maintained,  by  Congress  having  made,  in 
the  exercise  of  its  legislative  power  as  to  the  law  of  evidence,  the 
"findings  and  order  of  the  Commission"  "prima  facie  evidence  of  the 
facts  therein  stated."  In  all  other  respects,  a  suit  under  the  act  shall 
proceed  "like  all  other  civil  suits  for  damages."  We  cannot  give  less 
than  full  meaning  and  effect  to  this  language.  What  may  be  the  facts, 
or  classes  of  facts,  to  which  this  provision  of  the  act  applies,  must  be 
the  important  question  in  this,  as  in  other  cases,  for  the  determination 
of  the  court.  As  under  the  decision  in  the  Abilene  Case,  the  literal 
language  of  the  act,  in  allowing  a  complainant  as  to  all  matters,  to 
bring  an  independent  common-law  action  for  damages,  cannot  be  rec- 
onciled with  the  general  scope  of  the  act,  or  with  other  particular  pro- 
visions thereof,  a  suit  for  damages  must  in  all  cases  calling  for  an 
exercise  of  the  discretion  of  the  administrative  and  rate-regulating 
body,  be  founded  upon  a  previous  application  to  and  investigation  by 
the  Commerce  Commission,  and  instituted  with  reference  to  "rights 
recognized  in  or  to  duties  imposed  by  the  act."  We  think,  therefore, 
it  clearly  follows  from  the  premises : 

[2]  (1)  That  the  finding  of  the  Commission  as  to  the  reasonable- 
ness, or  otherwise,  of  the  rate  charged  by  the  carrier  in  interstate 
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commerce,  is  an  administrative  function  properly  and  constitutionally 
delegated  by  the  legislative  power  to  the  Commission,  and  is,  if  law- 
fully made,  conclusive.  If  such  finding  of  the  Commission  is,  that  a 
given  rate  charged  by  a  carrier  in  interstate  commerce  is  unreasona- 
ble, it  is  as  if  the  unreasonableness  of  such  rate  were  fixed  by  the 
statute.  The  lawfulness  of  such  finding  is  subject  to  judicial  inquiry 
only  in  the  respects  above  referred  to. 

[3]  (2)  The  finding  by  the  Commission  that  a  given  rate  is  unrea- 
sonable, while  pertinent  to  the  issue,  in  that  it  establishes  a  violation 
of  the  act,  is  not  decisive  of  the  question  of  liabiUty  for  damages  un- 
der section  8,  in  such  a  case  as  the  present,  either  prima  facie  or  other- 
wise. 

[4]  (3)  The  pertinency  and  evidential  weight  and  value  of  the  facts, 
as  to  which  the  findings  and  order  are  prima  facie  evidence,  are  for 
the  determination  of  the  court  and  jury,  as  in  other  civil  causes.  They 
may  or  may  not  make  out  a  prima  facie  case  for  the  plaintiff.  The 
importance  of  the  exceptional  privilege  thus  conferred  upon  the  plain- 
tiff, of  not  being  required  to  prove,  in  the  first  instance,  the  facts 
found  by  the  Commission,  makes  it  the  more  necessary  that  the  court 
should  point  out  to  the  jury  what  are  and  what  are  not  such  findings. 
The  imperative  command  of  section  14,  that  in  case  damages  are 
awarded,  such  report  shall  include  the  findings  of  fact  on  which  the 
award  is  made,  evidently  contemplated  a  distinct  enumeration  of  such 
findings  by  the  Commission,  with  reference  to  their  proposed  use  in 
a  jury  trial,  and  evidently  with  this  understanding,  the  original  rule 
of  the  Commission  was  made,  that 

'*npon  the  final  submission  of  the  case  to  the  (Dommission,  either  party  may 
submit  proposed  findings  of  fact  for  the  consideration  of  the  Commission,  which 
findings  must  embrace  only  the  material  facts  of  the  case  supposed  to  be  es- 
tablished by  the  testimony." 

No  function  of  a  trial  judge  in  such  a  case  could  be  more  exigent 
than  that  of  pointing  out  to  a  jury,  in  a  case  where  no  separate  and 
distinct  findings  of  fact  had  been  made  in  the  report  of  the  Commis- 
sion, what  were  properly  to  be  considered  such  findings.  We  can  only 
reiterate  what  was  said  by  us  in  the  Penn  Refining  Company  Case, 
supra : 

**While  not  expressing  the  opinion  that  findings  of  fact  even  when  mixed 
with  incompetent  matter  should  in  all  cases  be  excluded,  we  hold  that,  if  the 
same  be  received,  the  court  should  clearly  separate  and  distinguish  before  the 
Jury  the  findings  of  fact  from  the  incompetent  matter,  and  direct  that  the  lat- 
ter be  ♦  ♦  ♦  disregarded.  Unless  this  course  be  pursued,  the  parties  are 
deprived,  at  least  in  part,  of  the  benefits  and  safeguards  intended  to  be  se- 
cured to  them  under  the  constitutional  guaranty  of  trial  by  jury." 

It  will  be  remembered  that  the  only  evidence  adduced  by  the  plain- 
tiff in  support  of  his  claim  for  damages  at  the  trial,  consisted  of  the 
four  documents  to  which  we  have  above  referred,  viz. : 

(1)  The  original  report  of  the  Commission,  dated  June  8,  1911,  oc- 
cupies 50  printed  pages  of  the  record.  In  this  report,  the  Commission 
find  that  the  complainants  have  sustained  the  allegation  of  unjust  dis- 
crimination under  the  second  section  of  the  act,  and  that  reparation, 
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with  interest  from  August  1,  1901,  will  be  awarded  on  this  account 
At  the  close  of  their  report,  they  find,  as  follows : 

"After  careful  study  of  defendant's  exhibits  relating  to  tonnage  and  cost  of 
movement,  as  well  as  painstaking  analysis  of  defendant's  voluminous  exhibits, 
respecting  its  past  and  present  financial  condition,  we  are  of  opinion  and  so 
find  that  defendant's  rates  for  the  transportation  of  coal  from  the  Wyoming 
region  to  Perth  Amboy    ♦    ♦    ♦    are  unreasonable,  so  far  as  they  exceed" 

a  certain  amount.  (This  finding,  as  defendant  contends,  is  not  a  find- 
ing that  the  rates  in  effect  from  August  1,  1901,  to  July  17,  1907, 
were  unreasonable,  but  that  the  then  present  rates,  as  they  existed  at 
the  date  of  the  report,  were  unreasonable.)  The  opinion  is  then  ex- 
pressed that  reparation  should  be  awarded  upon  the  basis  of  the  rates 
found  in  said  report  to  be  reasonable. 

(2)  This  report  is  followed  by  an  order  of  the  same  date,  command- 
ing the  defendant  to  "desist,  on  or  before  the  15th  day  of  August, 
1911,  and  for  a  period  of  two  years  thereafter,  from  charging  or  de- 
manding its  present  rates,  and  that  defendant  be  required  to  establish, 
on  or  before  said  date,  and  maintain  for  a  period  of  two  years  there- 
after, rates  not  in  excess"  of  the  rates  therein  specified. 

(3)  A  supplemental  report,  made  by  the  Commission,  May  7,  1912, 
which  states  that  the  original  report  disposed  of  all  the  questions  at 
issue,  except  the  claim  for  reparation,  and  that  the  case  was  held  open 
for  further  information  regarding  that  feature.  It  then  states  that 
a  further  hearing  had  been  held  and  complainant  had  presented  ex- 
hibits showing  the  total  number  of  tons  of  each  variety  of  coal  shipped 
and  the  amount  of  reparation  due  on  the  amount  of  such  shipments. 
They  then  say  that  in  their  original  report  they  had  found  that  the 
rates  charged  complainant  for  transportation  of  coal  during  the  period 
from  November  1,  1900,  to  August  1,  1901,  were  unjustly  discrimina- 
tory to  an  extent  named,  and  that  the  rates  in  effect  from  August  1, 
1901,  to  July  17,  1907,  were  unreasonable,  so  far  as  they  exceeded 
rates  established  as  reasonable  by  the  Commission.  This  latter  refer- 
ence to  the  original  report  is,  as  claimed  by  the  defendant,  inaccurate. 
They  then  say  that,  on  the  basis  of  their  conclusions  in  the  former 
report,  and  upon  consideration  of  the  evidence  adduced  at  the  hear- 
ing upon  the  question  of  reparation  (which  is  nowhere  set  out),  they 
find-,  first,  the  number  of  tons  of  the  various  sizes  of  coal  shipped  by 
complainant  over  defendant's  road  from  November  1,  1900,  to  August 
1,  1901,  and  the  amount  of  the  charges  thereon,  and  that  complainant 
has  been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  he  did  pay  and  the  amount  he  would  have  paid  had  he  had  the 
benefit  of  the  rates  applied  by  defendant  to  similar  shipments  of  the 
Lehigh  Valley  Coal  Company.  Second,  they  find  the  number  of  tons 
shipped  by  plaintiff  over  defendant's  road,  from  August  1,  1901,  to 
July  7,  1907,  and  the  charges  paid  thereon,  "at  the  rates  found  to  have 
been  unreasonable";  and  that  complainant  has  been  damaged  to  the 
extent  of  the  difference  between  the  amount  which  he  did  pay  and  the 
amount  he  would  have  paid  at  the  rates  found  reasonable. 

(4)  By  the  supplemental  order  issued  on  the  same  day,  to  wit,  May 
7,  1912,  and  amended  June  15,  1912,  which  we  have  heretofore  quoted 
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in  extenso,  the  defendant  is  required  to  pay,  as  reparation,  to  the  plain- 
tiff the  amount  found  to  have  been  unjustly  discriminatory,  and  also 
the  amount  charged  by  said  defendant  over  and  above  the  amounts 
found  to  be  reasonable  by  th^  Commission. 

As  to  these  documents  thus  admitted  in  evidence,  it  is  apparent  that 
the  requirement  of  section  14,  that  "in  case  damages  are  awarded, 
such  report  shall  include  the  findings  of  fact  on  which  the  award  is 
made,"  has  not  been  complied  with  by  any  express  findings  of  fact 
in  the  supplemental  report  of  May  7,  1912,  in  which  the  award  of 
damages  against  the  defendant  is  made;  that  such  findings  of  fact, 
if  any,  must  be  looked  for  in  the  voluminous  pages  of  the  original 
report  filed  June  8,  1911,  to  which  reference  is  made  in  the  supple- 
mental report ;  and  that  in  the  said  original  report,  there  are  no  find- 
ings of  fact,  as  such,  and  they  must  be  gathered,  if  gathered  at  all, 
from  a  mass  of  recited  evidence,  statements,  opinions,  and  conclusions 
of  the  Commission,  all  of  which  were  irrelevant  to  an  award  of  actual 
pecuniary  damage. 

[6]  The  assignments  of  error  are  numerous,  but,  for  the  purposes 
of  this  case,  we  may  confine  our  attention  to  those  which  are  founded 
upon  the  admission  by  the  court,  over  the  objection  of  the  defendant^ 
of  these  four  papers,  as  evidence  before  the  jury,  without  discrimina- 
tion on  the  part  of  the  court  as  to  the  evidential  value  of  the  opin- 
ions, statements,  arguments  and  conclusions  contained  therein;  to 
those  upon  the  failure  of  the  court  to  clearly  separate  and  distinguish, 
for  the  benefit  of  the  jury,  the  findings  of  fact  from  the  incompetent 
matter  contained  in  such  reports,  and  to  direct  that  the  latter  be  wholly 
disregarded ;  and  to  those  founded  upon  the  portions  of  the  charge  of 
the  court,  in  which  the  jury  are  in  effect  told  that  the  award  of  dam- 
ages made  by  the  Commission  against  the  defendant,  in  the  orders  of 
reparation  pursuant  to  its  report,  was,  in  the  absence  of  controlling 
testimony  on  the  part  of  the  defendant,  binding  upon  the  jury. 

The  reparation  report  of  May  7,  1912,  contains  no  findings  of  fact, 
but  merely  refers  to  the  original  report  of  June  8,  1911,  **as  disposing 
of  all  the  questions  at  issue,  except  the  claim  for  reparation,"  and  is 
silent  as  to  the  information  and  evidence  that  may  have  been  adduced 
before  it  relevant  to  that  claim.  The  jury  would  therefore  be  com- 
pelled to  examine  that  voluminous  report  to  discover  for  themselves 
whether  it  contained  any  findings  of  fact  bearing  upon  the  question 
as  to  what  actual  damage  had  been  suffered  by  the  plaintiff,  by  reason 
of  the  unlawful  conduct  of  the  defendant.  Various  matters  may  have 
entered  into  the  determination  of  the  question,  whether  actual  damage 
had  been  suffered  by  the  plaintiff.  It  is  quite  conceivable  that,  though, 
in  the  performance  of  its  administrative  function,  the  Commission 
finds  a  certain  rate  to  be  discriminatory  or  unreasonable  and  orders 
such  rate  to  be  changed  in  that  regard,  no  actual  pecuniary  damage 
has  resulted  therefrom  to  the  particular  complainant  before  it.  As 
said  by  Mr.  Commissioner  Clements  in  a  public  address : 

"It  often  happens,  in  the  attempt  at  reparation  for  wrongs  accomplished, 
that  the  party  most  injuriously  affected  has  no  standing  in  law  to  claim  repara- 
tion, for  the  reason  that  he  was  not  the  shipper  and  had  no  dealing  with  the 
carrier — he  may  have  been  the  producer,  consumer,  or  the  dealer,  and  yet  the 
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price  at  which  he  sold  or  bought  may  have  been  so  affected  that  ultimately  he 
had  to  bear  the  burden  of  the  Increased  rate,  although  it  was  paid  directly,  in 
the  first  instance,  by  the  shipper." 

The  injustice  must  be  apparent,  of  permitting  an  individual  shipper, 
after  procuring,  upon  his  complaint,  a  reduction  of  rate  for  the  fu- 
ture, in  the  interest  of  the  public  generally,  to  secure  for  himself,  by 
way  of  reparation,  the  difference  between  the  new  and  the  old  rate, 
which  has  already  been  charged  to  and  paid  by  the  consumer. 

The  contention  of  the  plaintiff,  sanctioned  by  the  court  below,  car- 
ried to  its  logical  conclusion,  is,  that  the  finding  of  an  unreasonable 
rate  and  the  award  by  the  Commission  of  damages  in  the  precise  sum 
representing  the  difference  between  such  rate  and  that  declared  to  be 
reasonable,  constitutes  a  prima  facie  case  against  the  defendant,  so 
that  the  suit  brought  by  the  plaintiff  is,  in  effect,  a  suit  to  recover  a 
penalty  in  which  the  whole  burden  of  proof  rests  upon  the  defendant 
We  are  not  prepared  to  agree  that  this  is  a  suit  to  recover  a  specific 
penalty  prescribed  by  law,  but  is  a  suit,  as  described  by  the  statute,  to 
recover  damages,  in  which  the  causes  for  which  plaintiff  claims  dam- 
ages must  be  set  forth,  and  to  be  proceeded  in  like  other  civil  suits 
for  damages. 

The  learned  counsel  for  the  plaintiff  has  not  pointed  out  in  his  brief, 
nor  claimed  in  his  oral  argument,  that  there  are  any  findings  of  fact 
upon  which  the  award  of  damages  was  made  by  the  Commission,  ex- 
cept its  conclusion  as  to  the  existence  of  a  discriminatory  charge  be- 
tween 1900  and  1901,  and  of  an  unreasonable  charge  between  1901 
and  1907,  and  those  findings  of  fact  and  circumstances  tending  to 
establish  the  same.  A  careful  reading  of  the  50  pages  of  this  report 
does  not  disclose  any  specific  findings  of  fact  bearing  on  the  award 
of  reparation,  other  than  the  undisputed  tonnage  shipped  by  complain- 
ant. The  report  is  occupied  entirely  with  a  discussion  of  the  evidence 
adduced  before  it,  on  the  charges  of  discrimination  and  of  unreason- 
ableness. 

Granting,  however,  that  these  papers,  including  this  long  report  in 
which  the  findings  oiE  fact  alone  are  to  be  looked  for,  were  admissi- 
ble, as  has  been  already  indicated,  it  was  clearly  the  duty  of  the  court 
below  to  point  out  such  portions  of  the  voluminous  record  as  alone 
should  be  considered  findings  of  fact,  within  the  meaning  of  section 
16  of  the  act.  We  think  in  this  respect  the  court  has  failed  to  assist 
the  jury  in  the  proper  conduct  of  the  case,  to  the  detriment  of  the  de- 
fendant. It  can  hardly  be  denied  that  such  instructions  were  not  only 
due  from  the  court  to  the  jury,  but  that  without  them,  these  papers, 
including  this  voluminous  report  of  the  Commission,  which  in  itself 
constituted  a  fair  sized  book,  should  not  have  been  admitted.  The 
record  discloses  the  fact  that,  when  this  report  of  June  8,  1911,  was 
offered  in  evidence,  it  was  objected  to  by  the  defendant,  on  the  ground 
that  it  contained  no  findings  of  fact,  as  required  by  the  statute,  or 
which  are  material  or  relevant  in  a  reparation  suit.  Counsel  for  plain- 
tiff said  in  reply: 

''There  are  certain  findings  of  the  Commission  in  this  case,  if  that  point  Is 
made,  which  perhaps  your  honor  wm  have  to  guard  in  telling  the  jury  what 
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part  of  this  report  to  consider,  and  I  will  prepare  and  submit  to  yonr  honor 
such  a  point  for  charge,  striking  out  such  points  as  are  argumentative  or  his- 
torical, and  confining  the  jury's  consideration  to  such  findings  of  fact  as  the 
Commission  may  make." 

Upon  further  objection  by  counsel  for  defendant,  on  the  ground 
that 

"the  report  contained  many  statements  purporting  to  be  statements  of  evidence 
in  the  hearing  before  the  Interstate  Commerce  Commission,  arguments,  opin- 
ions, and  conclusions,  which  the  statute  does  not  purport  to  make  admissible 
as  prima  facie  evidence,*' 

counsel  for  plaintiff  said  in  repely: 

"I  would  suggest — and  this  is  only  a  suggestion — that  your  honor  say  that 
you  will  control  the  effect  of  this  report  by  a  proper  charge  to  the  jury,  be- 
cause there  are  certain  statements  of  evidence,  statements  of  an  historical 
character,  which  I  think  under  the  cases,  the  court  should  control  in  sub- 
mitting the  case  to  the  jury,  and  direct  their  attention  to  the  facts  found  in 
the  report" 

The  Court: 

**Then  your  idea  is  simply  to  offer  the  report  in  evidence,  for  the  purpose  of 
proving  that  there  was  an  order  made,  and  aU  relevant  material  in  support  of 
that  evidence?" 

Counsel  for  plaintiflf: 
"Yes,  sir." 

The  Court: 

"The  court  will,  of  course.  Indicate  to  the  jury  what  of  the  report  Is  rele- 
vant" 

After  this  very  significant  colloquy,  the  report  was  admitted  in  evi- 
dence, and  afterwards,  at  the  close  of  the  testimony,  the  record  states 
that  counsel  for  the  defendant  "read  to  the  jury  what  he  stated  to  be 
material  portions  of  said  exhibits."  It  is  not  stated,  however,  in  the 
record,  what  portions  were  so  read ;  and  we  look  in  vain  for  any  di- 
rections by  the  court  to  the  jury  in  regard  to  this  important  matter. 

The  following  extracts  from  the  charge  indicate  the  theory  upon 
which  the  court  below  submitted  the  case  to  the  jury,  and  the  attitude 
of  the  court  towards  these  reports  and  orders  of  the  Commission : 

"It  is  objected  here,  gentlemen  of  the  jury,  that  these  reports  made  by  the 
Commission,  upon  which  this  suit  is  based,  are  not  in  accordance  with  the  re- 
quirements of  this  act  and,  therefore,  you  should  find  for  the  defendant  But  I 
instruct  you,  gentlemen  of  the  jury,  that  they  are,  in  the  judgment  of  the 
court,  in  accordance  with  the  requirements  of  this  section.  They  state  the  con- 
clusions as  required  by  the  act,  and  they  state  the  findings  of  fact  upon  which 
the  award  is  based,  and  they  make  that  award  in  the  sums  that  I  have  men- 
tioned, upon  sufficient  findings  of  fact  to  sustain  this  suit" 

•  *  m  m  «  *  *  *  «.« 

"In  the  presentation  of  this  claim  to  the  court  and  the  jury,  the  act  of 
Congress  gives  the  report  a  certain  character  as  evidence.  Congress,  while 
it  authorizes  the  Interstate  Commerce  Commission  to  investigate  these  al- 
leged grievances  and  to  ascertain  whether  a  shipper  has  been  injured  and  in 
what  amount,  and  to  award  what,  in  their  judgment,  is  a  proper  amount,  yet 
requires  that,  if  it  is  not  paid  by  the  defendant,  the  defendant  shall  have  its 
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day  in  court  before  a  jury,  for  the  purpose  of  ascertaining  whether  or  not  it 
Is  liable,  as  found  by  the  Interstate  Commerce  Commission,  in  accordance  with 
the  forms  of  procedure  directed  by  the  Constitution.  But  in  that  proceeding, 
the  suit  is  on  the  report  of  the  finding  of  the  Interstate  Commerce  Commission, 
and  their  finding  is  made  prima  facie  evidence  of  the  correctness  of  the 
amount  the  plaintiff  is  entitled  to  recover,  and,  in  a  suit  on  an  award  of  the 
Interstate  Commerce  Commission,  the  plaintiff,  when  it  comes  into  court,  must 
show  that  there  was  such  a  complaint  made  before  the  Interstate  Commerce 
Commission,  must  show  what  the  Interstate  Commerce  Commission  did  by 
way  of  its  conclusion  and  award,  and  that  it  lias  not  been  paid,  and  that 
makes  its  prima  facie  case  of  its  right  to  claim."    (The  italics  are  ours.) 

There  is  no  attempt  here,  or  elsewhere  in  the  charge,  to  separate 
from  the  mass  of  statements  in  the  report  what  might  be  considered 
findings  of  fact,  or  to  instruct  the  jury  that  the  statute,  in  making  such 
findings  prima  facie  evidence  of  the  facts  stated,  leaves  the  evidential 
value  of  such  facts  to  the  jury.  On  the  contrary,  as  will  be  seen  in 
the  above  extracts  from  the  charge,  the  court  gave  the  jury  to  under- 
stand that  the  report  and  findings  of  the  Commission  as  to  discrim- 
ination and  unreasonableness,  and  the  award  of  damages  made  there- 
on, were  prima  facie  evidence  of  the  plaintifPs  case  and  of  the  /ia- 
bility  of  the  defendant,  and  conclusive  upon  the  defendant,  unless  he 
could  rebut  the  same.  In  this,  we  think  the  court  was  clearly  in  er- 
ror. The  statute,  in  conformity  with  the  constitutional  requirement, 
has  provided  that  the  defendant  can  only  be  mulcted  in  damages  by 
the  verdict  of  a  jury  rendered  in  a  suit,  as  at  common  law,  proceeded 
in  "in  all  respects  like  other  civil  suits  for  damages."  The  statute 
says  that  such  facts  as  are  stated  in  the  findings  or  order  of  the  Com- 
mission need  not  be  proved  in  the  suit  for  damages,  but  that  such  find- 
ings or  order  shall  be  prima  facie  evidence  of  the  same,  for  what- 
ever they  may  be  worth.  In  other  words,  the  statute  makes  the  find- 
ing or  order  prima  facie  evidence  of  certain  facts,  but  it  does  not  make, 
or  attempt  to  make,  such  facts  prima  facie  evidence  of  anything. 

Since  the  hearing  and  determination  of  this  case,  as  also  of  Lehigrh 
Valley  Railroad  Co.  v.  J.  Mitchell  Clark  et  al.,  207  Fed.  717,  125  C.  C. 
A.  235,  the  Supreme  Court  has  promulgated  an  opinion  and  decision 
in  Pennsylvania  Railroad  Co.  v.  International  Coal  Mining  Co.,  230 
U.  S.  184,  33  Sup.  Ct.  893,  57  L.  Ed.  1446.  This  decision  bears  directly 
upon  some  of  the  fundamental  questions  involved  in  the  case  now  un- 
der consideration,  as  it  did  in  those  involved  in  the  Clark  Case,  above 
referred  to.  On  the  vital  point,  whether  in  this  suit,  "like  other  civil 
suits  for  damages,"  actual  damage  must  be  proved,  we  again  quote  the 
language  of  Mr.  Justice  Lamar : 

"There  were  many  provisions  of  the  statute  for  imprisonment  and  fines.  On 
the  civil  side,  the  act  provided  for  compensation — ^not  punishment  Though 
the  act  had  been  held  to  be  in  many  respects  highly  penal,  yet  there  was  no 
fixftd  measure  of  damage  in  favor  of  the  plaintiff.  But,  as  said  in  Parsons  v. 
Railway,  167  U.  S.  460  [17  Sup.  Ct  892,  42  L.  Ed.  231],  construing  this  section 
(8),  'before  any  party  can  recover  under  the  act,  he  must  show,  not  merely  the 
wrong  of  the  carrier,  but  that  that  wrong  has  in  fact  operated  to  his  injury.' 
Congress  had  not  then  and  has  not  since  given  any  indication  of  an  intent 
that  persons  not  injured  might,  nevertheless,  recover  what,  though  called  dam- 
ages, would  really  be  a  penalty,  in  addition  to  the  penalty  payable  to  the  gov- 
ernment" 
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After  referring  to  quite  a  number  of  cases  relied  upon  by  plaintiff, 
Mr.  Justice  Lamar  says  they 

''do  not  support  the  proposition,  that  damages  can  be  recovered  without  proof 
of  what  pecuniary  loss  had  been  suffered  as  a  result  of  the  discrimination." 

It  hardly  needs  to  be  pointed  out,  as  we  did  in  the  Clark  Case,  that 
the  ratio  decidendi  of  the  Supreme  Court  does  not  differ  from  that 
applicable  to  the  present  case.  The  Supreme  Court  also  distinctly  de- 
cides that,  in  the  absence  of  proof  of  actual  damage  to  that  extent, 
the  amount  of  the  rebate  charged  and  proved  to  have  been  made  by 
defendant,  cannot  be  recovered  as  damages,  and  that  it  can  never  be 
made  the  measure  of  the  damage  to  which  plaintiff  is  entitled.  No 
more  in  this  case  can  the  difference  between  what  is  found  by  the 
Commission  to  be  the  unreasonable  tariff  rate  and  that  fixed  as  a  rea- 
sonable one,  be  made  the  measure  of  the  damage  that  the  plaintiff  has 
suffered.  As  pecuniary  damages  are  neither  alleged  in  the  pleadings 
nor  proved  in  the  trial,  the  plaintiff  made  out  no  case  upon  which  re- 
covery of  damages  could  be  had. 

For  the  reasons  above  stated,  we  think  the  judgment  below  should 
be  reversed,  with  directions  for  a  venire  de  novo. 

There  was  a  second  complaint  made  to  the  Interstate  Commerce 
Commission  by  defendant  (Meeker),  in  his  own  name,  dated  April 
13,  1910,  pending  the  proceeding  in  his  first  complaint  filed  July  17, 
1907.  In  the  former  complaint,  as  we  have  seen,  the  Commission  were 
dealing  with  the  question  of  the  unreasonableness  of  the  rates  on  an- 
thracite coal  from  the  Wyoming  region  to  Perth  Amboy,  between  Au- 
gust 1,  1901,  and  July  17,  1907,  whereas  the  second  complaint  dealt 
with  the  same  charges  or  rates  between  July  17,  1907,  the  date  of 
the  filing  of  the  first  complaint,  and  April  13,  1910.  The  supplemental 
report  of  the  Commission,  dated  May  7,  1912,  was  a  blanket  report 
and  covered  both  complaints.  As  to  the  later  case,  the  report,  after 
dealing  with  the  former,  said : 

"With  the  exception  of  the  reparation  features,  the  issues  iuTolved  in  No. 
3235  have  been  passed  upon  by  the  Commission  in  No.  1180.  The  latter  ease 
covered  the  period  from  November  1,  1900,  to  July  17,  1907,  while  the  instant 
case  is  designed  to  secure  reparation  upon  shipments  which  move  between 
July  17,  1907,  and  April  13,  1910.  The  petition  in  the  present  case,  therefore, 
resolves  itself  into  a  prayer  for  reparation  on  shipments  moving  subsequent  to 
the  period  covered  by  the  original  report,  on  basis  of  the  conclusions  an- 
nounced in  that  report  ♦  ♦  ♦  The  former  case  was  filed  with  the  Com- 
mission within  one  year  from  the  passage  of  the  law  of  June  29,  1906,  and  con- 
sequently was  not  limited  to  causes  of  action  that  accrued  within  two  years 
prior  to  the  filing  of  the  complaint  The  present  proceeding,  however,  was  in- 
stituted more  than  one  year  subsequent  to  the  passage  of  that  law,  and  is 
therefore  subject  to  the  two  year  limitation  of  the  statute.  Complainant's 
prayer  for  reparation  on  shipments  moving  more  than  two  years  prior  to  the 
filing  of  the  complaint  in  this  case,  must  be  denied. 

"On  basis  of  our  decision  in  No.  1180,  upon  consideration  of  the  evidence 
submitted  at  the  hearing  of  the  present  case  regarding  the  amount  of  repara- 
tion due  complainant," 

the  Commission  find  that  the  rates  exacted  by  defendant  during  the 
two  years  prior  to  the  filing  of  his  last  complaint,  were  unreasonable 
to  the  same  extent  as  found  in  the  report  as  to  the  former  period  from 
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August  1,  1901,  to  July  17,  1907.  The  report  in  this  latter  case  does 
not  purport  to  include  the  statements  and  findings  of  the  original  re- 
port, or  of  the  supplemental  report  in  regard  to  the  former  case.  It 
merely  makes  a  finding  of  unreasonableness  on  the  basis  of  their 
decision  in  No.  1180.  How  far  it  is  competent  for  the  Conmiission 
to  proceed  upon  findings  and  evidence  in  a  former  and  distinct  case, 
by  merely  referring  to  the  same,  need  not  now  be  decided.  The  suits 
in  the  court  below,  as  to  both  cases,  were  tried  and  submitted  to  the 
jury  together,  upon  the  same  instructions  as  to  the  prima  facie  char- 
acter of  the  report  and  the  award.  Therefore,  what  has  been  hereto- 
fore said  in  regard  to  the  former  case,  is  applicable  to  the  latter,  and 
need  not  be  repeated. 

The  judgment,  therefore,  in  the  second  case  must  also  be  reversed, 
with  directions  for  a  venire  de  novo. 

[8]  The  second  paragraph  of  section  16  of  the  act  concludes  as  fol- 
lows: 

**AU  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  €k)mmis- 
slon  within  two  years  from  the  time  the  cause  of  action  accrues,  and  not  after, 
and  a  petition  for  the  enforcement  of  an  order  for  the  payment  of  money  shall 
be  filed  in  the  Circuit  Court  [or  state  court]  within  one  year  from  the  date  of 
the  order,  and  not  after :  Provided,  that  claims  accrued  prior  to  the  passage 
of  this  act  may  be  presented  within  one  year.'' 

The  manifest  intention  of  Congress  here,  as  in  all  statutes  of  lim- 
itations, was  to  prevent  the  accumulation  of  claims  until  they  were 
stale,  and  to  compel  those  who  felt  themselves  aggrieved  by  the  rates 
exacted  by  interstate  carriers,  to  use  due  diligence  in  availing  them- 
selves of  the  remedial  provisions  of  the  act.  It  surely  was  not  the 
intent  of  the  amendment  passed  June  29,  1906,  that  claims  prior  to 
that  date  which  had  accrued  as  far  back  as  1887,  might  be  presented 
to  the  Commission,  provided  only  they  were  so  presented  within  one 
year  after  the  passage  of  the  amending  act  of  1906.  The  evident 
purpose  of  Congress  was  to  cut  off  all  claims  for  reparation  more  than 
two  years  old.  In  order,  however,  to  prevent  those  whose  accrued 
claims  were  two  years  old  at  the  time  of  the  passage  of  the  amend- 
ing act,  from  being  taken  by  surprise  and  put  at  a  disadvantage,  as 
compared  with  those  whose  claims  had  accrued  less  than  two  years 
before  the  passage  of  the  act,  or  with  those  whose  claims  having 
accrued  after  the  passage  of  the  act  had  full  notice  of  the  time  within 
which  they  must  be  prosecuted.  Congress  gave  a  year's  time  within 
which  claims  accruing  before  tiie  passage  of  the  act  might  be  pre- 
sented to  the  Cc«nmission.  It  would  be  a  harsh  construction,  how- 
ever, doing  violence  to  what  seems  to  us  the  evident  intent  of  Con- 
gress, to  say  that,  in  giving  this  time,  it  did  not  mean  to  preserve  the 
two  years'  limitation,  both  as  to  claims  before  and  after  the  act.  We 
conclude,  therefore,  that  the  Commission  in  this  case  had  no  jurisdic- 
tion to  entertain  a  claim  of  the  shipper  accruing  prior  to  July  17,  1905. 

On  Rehearing. 

The  able  and  interesting  argument  at  the  rehearing  in  this  case  has 
challenged  the  careful  reconsideration  by  the  court  of  the  grounds 
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upon  which  were  based  the  conclusions  announced  in  their  original 
opinion. 

We  had  already,  at  the  same  term,  discussed  very  fully  the  Interstate 
Commerce  Act  of  1887,  with  the  amendments  of  1889  and  1906,  rel- 
evant to  the  questions  now  presented,  in  the  case  of  the  Lehigh  Valley 
Railroad  Co.  v.  J.  Mitchell  Clark  et  al.,  207  Fed.  717,  125  C.  C.  A.  235. 
We  therefore  considered  it  unnecessary  to  repeat  that  discussion  and 
analysis  of  the  act  and  its  amendments  in  the  opinion  filed  in  the  pres- 
ent case,  though  we  applied  the  principles  of  that  decision  thereto. 

With  thi^  reference  to  our  opinion  in  the  Clark  Case,  we  confine  our- 
selves to  what  seem  to  us  the  crucial  questions  raised  by  the  petition 
for,  and  argument  at,  the  rehearing. 

Premising  what  we  have  before  said,  that  the  provisions  of  the  act, 
granting  a  right  of  action  to  shippers  for  damages  incurred  in  conse- 
quence of  violations  of  the  act  by  the  interstate  carrier,  while  im- 
portant, are  incidental  and  not  primary,  in  the  scheme  of  the  act  for 
the  control  and  regulation  of  the  actual  operation  of  interstate  com- 
merce, in  the  general  interests  of  the  public,  let  us  again  consider  the 
nature  and  scope  of  such  right,  as  disclosed  by  the  language  and  gen- 
eral purposes  of  the  statute  creating  it. 

The  learned  counsel  for  the  defendants  in  error,  in  his  argument  at 
the  rehearing,  contended  with  much  insistence  that  the  act,  in  denounc- 
ing unreasonable  rates  and  creating  a  liability  to  the  shipper  therefor, 
was  merely  declaratory  of  the  common  law,  and  in  support  of  this 
proposition,  cites  the  following  language  in  the  opinion  of  Mr.  Justice 
White,  in  the  Abilene  Cotton  Oil  Case,  204  U.  S.  426,  436,  27  Sup.  Ct. 
350,  353  (51  L.  Ed.  553,  9  Ann.  Cas.  1075): 

''Without  going  into  detaU,  It  may  not  be  doubted  that  at  common  law,  where 
a  carrier  refused  to  receive  goods  offered  for  carriage  ♦  ♦  ♦  except  upon 
the  payment  ot  an  unreasonable  sum,  the  shipper  had  a  right  of  action  in  dam- 
ages. It  is  also  beyond  controversy  that  when  a  carrier  accepted  goods  with- 
out payment  of  the  cost  of  carriage  or  an  agreement  as  to  the  price  to  be  paid, 
and  made  an  unreasonable  exaction  as  a  condition  of  the  delivery  of  the  goods, 
an  action  could  be  maintained  to  recover  the  excess  over  a  reasonable  charge. 
And  it  may  further  be  conceded  that  it  is  now  settled  that  even  where,  on  the 
receipt  of  goods  by  a  carrier,  an  exorbitant  charge  is  stated,  and  the  same  is 
coerdvely  exacted,  either  in  advance  or  at  the  completion  of  the  service,  an 
action  may  be  maintained  to  recover  the  overcharge." 

From  this  it  was  argued  that  (we  quote  from  defendant  in  error's 
supplemental  brief) : 

(1)  "The  measure  of  damage  was  clearly  the  difference  between  the  unrea- 
sonable rate  paid  and  tEe  reasonable  rate.  (2)  That  aU  that  the  shipper  had 
to  establish,  consequently,  was  the  amount  of  the  charges  which  he  had  paid, 
and  what  the  reasonable  charge  would  have  been.  (3)  Having  established  these 
facts,  the  shipper  was  entitled,  as  a  matter  of  lata,  to  recover  the  difference  be- 
tween the  two  rates — that  is  the  overcharge." 

These  propositions  constitute  the  gravamen  of  defendant  in  error's 
whole  argxunent. 

In  the  case  quoted  from,  the  Supreme  Court  was  dealing  with  a 
judgment  in  a  state  court,  where  suit  had  been  brought  to  recover  dam- 
ages from  the  defendant  company  by  reason  of  the  exaction  of  an  al- 
leged unjust  and  unreasonable  rate,  which  exceeded  in  the  aggregate. 
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by  the  sum  sued  for,  an  alleged  just  and  reasonable  charge.  There 
had  been  no  application  to,  or  finding  by,  the  Interstate  Commerce 
Commission,  in  regard  to  the  unreasonableness  of  the  rate.  Mr.  Jus- 
tice White  conceded  these  common-law  rights  of  action,  but  proceeded 
to  show  that  they  were  repugnant  to  the  provisions  of  the  Interstate 
Commerce  Act,  which  was  intended  "to  afford  an  effective  and  com- 
prehensive means  for  redressing  wrongs  resulting  from  violations  of 
the  act,"  and  that  a  shipper  cannot  maintain  an  action  at  common  law 
for  excessive  and  unreasonable  freight  rates  exacted  on  interstate  ship- 
ments, where  rates  charged  had  been  duly  fixed  by  the  carrier  accord- 
ing to  the  act,  and  not  found  to  be  unreasonable  by  the  commission. 
We  think  this  whole  opinion  tends  to  emphasize  the  distinction  between 
the  common  law  rights  of  action  referred  to,  and  the  right  of  action 
created  and  defined  by  the  act.  A  situation  where  the  rates  paid  were 
the  rates  fixed  by  the  act,  as  the  only  legal  rates  that  could  be  de- 
manded or  paid,  even  though  those  rates  are  declared  afterward  by  the 
Commission,  in  the  performance  of  its  administrative  function,  to  be 
unreasonable,  differs  essentially  from  a  situation  where  an  illegal  rate 
is,  in  the  first  instance,  coerced  or  extorted  by  the  carrier.  The  tariff 
rate  paid  by  the  shipper  was  the  legal  rate,  any  departure  from  which 
is  made  by  the  statute  a  misdemeanor  and  punishable  by  fine.  There 
is  consequently  no  "overcharge"  to  be  recovered  as  such,  as  in  the 
cases  cited  at  common  law,  and  no  coercion  except  that  of  the  law. 
It  is  obvious  that,  even  though  the  statute  were  silent  as  to  the  meas- 
ure of  damage  applicable  to  the  first  situation,  that  measure  could  not 
justly  be  the  same  as  in  the  second.  That  section  22  does  not  help  the 
argument  of  the  defendant  in  error  in  this  respect,  is  shown  by  Mr. 
Justice  White,  when  he  further  says : 

"It  Is  insisted  that,  however  cogent  may  be  the  views  previously  stated, 
they  should  not  control,  because  of  the  following  provision  contained  in  sec- 
tion 22  of  the  Act  to  Regulate  Commerce,  viz.,  'Nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  remedies  now  existing  at  common  law 
or  by  statute,  but  the  provisions  of  this  act  are  in  addition  to  such  remedies.' 
This  clause,  however,  cannot  in  reason  be  construed  as  continuing  in  shippers 
a  common  law  right,  the  continued  existence  of  which  would  be  absolutely  in« 
consistent  with  the  provisions  of  the  act" 

We  repeat  that  this  decision  of  the  Supreme  Court  so  far  from  sus- 
taining the  contention  of  the  defendant  in  error,  that  the  Interstate 
Commerce  Act  was  merely  declaratory  of  the  common  law,  and  that 
the  common  law  measure  of  damage  was  applicable  to  the  liability  cre- 
ated by  section  8  of  the  act,  clearly  distinguishes  the  liability  at  com- 
mon law,  as  it  existed  in  the  cases  cited  by  Mr.  Justice  White,  from 
that  created  by  the  act  for  every  violation  of  its  provisions.  We  turn 
to  the  pertinent  provisions  of  the  act. 

After  requiring  that  all  charges  by  common  carriers  for  transporta- 
tion shall  be  just  and  reasonable,  and  inhibiting  unjust  and  unreasona- 
ble charges  for  such  service,  prohibiting  rebates  and  unreasonable  pref- 
erences, and  declaring  the  same  to  be  unlawful,  the  statute,  in  section 
8  thereof,  and  there  alone,  creates  the  liability  with  which  we  are  here 
concerned.    We  again  quote  from  that  section : 
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"That  in  case  any  common  carrier  subject  to  the  provisions  of  this  act  shall 
do  ♦  ♦  ♦  any  act,  matter,  or  thing  in  this  act  prohibited  or  declared  to  be 
unlawful,  or  shall  omit  to  do  any  act  ♦  ♦  ♦  in  this  act  required  to  be  done, 
such  common  carrier  shall  be  liable  to  the  person  or  persons  injured  thereby 
for  the  full  amount  of  damages  sustained  in  consequence  of  any  such  violation 
of  the  provisions  of  this  act.**    (The  Italics  are  ours.) 

The  learned  counsel  for  the  defendant  in  error  seems  to  argue  that 
this  statute  creates  a  general  liability,  independent  of  any  relativity, 
limitation  or  qualification,  as  soon  as  a  violation  of  the  act  is  shown. 
That  this  is  not  so,  is  apparent.  It  is  not  a  general  liability  that  is  im- 
posed by  the  act,  but  a  particular  liability  to  the  person  injured  "for 
the  full  amount  of  damages  sustained  in  consequence  of  any  violation 
of  the  provisions  of  the  act."  The  liability  thus  defined  is  the  only  civil 
liability  anywhere  imposed,  and  no  other  or  different  civil  liability  can 
attach  itself  to  any  violation  of  the  act.  The  liability  thus  imposed 
being  the  same  for  all  violations  of  the  law,  without  exception,  that  lia- 
bility, as  defined  by  the  statute,  is  to  the  "person  or  persons  injured  for 
the  full  amount  of  damages  sustained  in  consequence  of  any  such  vio- 
lation of  the  provisions  of  this  act."  We  cannot  avoid  the  plain  and 
exigent  meaning  of  this  language.  It  is  impossible,  in  view  of  it,  to 
attribute  to  Congress  an  intention  to  apply  it  to  only  a  portion  of  the 
offenses  against  the  act. 

The  logic  of  the  situation,  as  recognized  by  the  decisions  of  the 
Supreme  Court  in  the  Abilene  and  other  recent  cases,  would  seem  to 
be,  that  a  civil  suit  for  damages  may  be  brought  under  sections  8  and 
9  in  the  District  Court  of  the  United  States,  for  any  violation  of  the 
act ;  that,  if  the  violation  be  a  simple  disobedience  of  a  specific  require- 
ment of  the  statute,  whether  of  omission  or  commission — such,  for 
instance,  as  giving  a  rebate — ^nothing  more  is  required  than  to  prove 
that  specific  act,  and  no  finding  of  the  Commission  is  necessary  to  the 
jurisdiction  of  the  court;  but,  where  the  illegality  of  the  act  charged 
depends  upon  whether  it  be  reasonable  or  unreasonable,  the  option 
given  by  section  9  cannot  be  literally  interpreted,  as  the  determination 
of  this  issue  calls  for  an  exercise  of  the  discretion  of  the  administrative 
body.  When  that  administrative  function  has  been  performed,  and 
the  rate  complained  of  has  been  found  to  be  unreasonable  or  unjust, 
such  finding  is  conclusive,  whether  it  relate  to  past  or  present  rates  or 
practices.  As  said  by  Mr.  Justice  Lamar,  it  is  as  if  the  reasonable  rate 
or  practice  was  established  in  the  statute  itself.  It  would  then  only 
be  necessary  to  prove  in  court  this  finding  of  the  Commission,  that  such 
a  specific  act  or  practice  was  unreasonable,  and  therefore  unlawful  un- 
der the  act,  just  as  it  was  only  necessary,  without  any  finding  of  the 
Commission  to  that  effect,  to  show  that  a  specific  rebate  has  been  given 
that  was  declared  unlawful  by  the  act  itself.  The  further  procedure 
in  the  case  supposed,  as  indicated  by  the  act,  must  be  in  all  respects 
"like  other  civil  suits  for  damages,"  except  that  the  plaintiff  may,  in 
proving  his  pecuniary  loss  or  damage,  in  consequence  of  a  violation 
of  the  act  by  the  defendant,  use  the  facts  stated  in  any  finding  or  order 
of  the  Commission  in  support  of  his  claim,  without  further  proof  of 
such  facts,  supplementing  the  same  by  other  evidence  as,  in  his  judg- 
ment, the  exigence  of  the  case  may  require. 
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Referring  to  a  contention  in  the  International  Coal  Company  Case, 
that  a  suit  for  damages,  occasioned  by  rebating,  could  not  be  main- 
tained without  preliminary  action  by  the  Commission,  Mr.  Justice 
Lamar,  in  the  recent  Mitchell  Case,  said: 

"This  contention  was  overruled,  and  It  was  held  that,  for  doing  an  act  pro- 
hibited by  the  statute,  the  injured  party  might  sue  the  carrier  without  previous 
action  by  the  Commission,  because  the  courts  could  apply  the  law  prohibiting 
a  departure  from  the  tariff  to  the  facts  of  the  case.  But  where  the  suit  is 
based  upon  unreasonable  charges  or  unreasonable  practices  there  is  no  law 
fixing  what  is  unreasonable  and  therefore  prohibited.  In  such  cases  the  whole 
scope  of  the  statute  shows  that  it  was  intended  that  the  Commission  and  not 
the  courts  should  pass  upon  that  administrative  question.  When  such  order 
is  made  it  is  as  though  the  law  for  that  particular  practice  had  been  fixed,  and 
the  courts  could  then  apply  that  order,  not  to  one  case,  but  to  every  case — 
thereby  giving  every  shipper  equal  rights  and  preserving  uniformity  of  prac- 
tice. Section  9  gives  the  plaintiff  the  option  of  going  before  the  Commission 
or  the  courts  for  damages  occasioned  by  a  violation  of  the  statutes.  But  since 
the  Commission  is  charged  with  the  duty  of  determining  whether  the  prac- 
tice was  so  unreasonable  as  to  be  a  violation  of  the  law,  the  plaintiff  must,  as 
a  condition  to  his  right  to  succeed,  produce  an  order  from  the  Commission  tiiat 
the  practice  or  the  rate  was  thus  unreasonable  and  therefore  illegal  and  pro- 
hibited." 

From  this  illuminating  view  of  the  requisite  procedure  under  the 
act,  harmonizing  as  it  does  its  different  provisions  and  "giving  every 
shipper  equal  rights  and  preserving  uniformity  of  practice,"  it  would 
seem  that  all  other  shippers  than  the  complainant  might  bring  their 
several  actions  in  the  District  Court,  "for  the  full  amount  of  damages 
sustained  in  consequence  of"  the  same  violation  of  the  act,  without  any 
further  finding  by  the  Commission.  It  having  once  been  established 
what  particular  conduct  or  practice  of  the  carrier  was  illegal,  it  would 
only  be  incumbent  on  a  plaintiff  to  show  the  damage,  if  any,  sustained 
thereby.  No  award  of  reparation,  therefore,  would  be  necessary  in 
such  cases  to  the  jurisdiction  of  the  court,  the  suits  being  cognizable 
under  sections  8  and  9,  as  in  the  case  of  suits  for  damages  occasioned 
by  rebates  or  other  specific  violations  of  the  act. 

From  this  it  seems  irresistibly  to  follow,  that  all  shippers  prosecuting 
suits  for  damages  "sustained  in  consequence  of  any  violation  of  the 
provisions  of  the  act,"  are  on  the  same  footing,  whether  the  violation 
be  a  specific  act  made  illegal  by  the  statute,  or  one  in  which  the  ille- 
gality of  the  act  depends  upon  the  finding  of  fact  by  the  Commission, 
that  the  act  or  practice  complained  of  is  unreasonable  or  unjust  In 
like  manner  it  follows  that  the  measure  of  damages  sustained  by  a 
shipper  in  consequence  of  any  violation  of  the  act,  must  be  the  same 
in  all  cases.  We  find  no  authority  in  the  act  itself,  or  in  the  decisions 
of  the  Supreme  Court,  for  applying  a  different  measure  of  damage  in 
the  case  of  any  violation  of  the  act,  than  that  established  by  the  eighth 
section,  viz ,  "the  full  amount  of  damages  sustained"  by  reason  there- 
of. To  hold  that,  in  one  case  actual  damage  must  be  proved,  and  in 
the  other  not,  introduces  a  confusion  in  the  administration  of  the  law, 
for  which  the  only  justification  must  be  the  express  and  mandatory 
requirement  of  the  statute,  or  the  express  and  controlling  decision  of 
the  Supreme  Court.  The  measure  of  the  statute  is  thus  stated  by  the 
Supreme  Court  in  the  International  Coal  Mining  Case: 
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"The  statute  gives  a  right  of  action  for  damages  to  the  injured  party,  and 
by  the  use  of  these  legal  terms  clearly  indicated  that  the  damages  recoverable 
were  those  known  to  the  law  and  intended  as  compensation  for  the  injury  sus- 
tained. It  is  elementary  that  in  a  suit  at  law  both  the  fact  and  the  amount 
of  damage  must  be  proved.  And  although  the  plaintiff  insists  that  in  all  cases 
like  this  the  fact  and  amount  of  the  pecuniary  loss  is  matter  of  law,  yet  this 
contention  is  not  sustained  by  the  language  of  the  act,  nor  is  it  well  fo.unded 
in  actual  experience,  as  will  appear  by  considering  several  usual  and  every- 
day Instances  suggested  by  testimony  in  this  record." 

This  statement  of  the  Supreme  Court  is  general,  and  is  applicable 
to  any  and  all  cases  where  damages  are  sought  by  one  claiming  to  have 
been  injured  by  a  violation  of  the  act.  It  would  seem  to  dispose  of 
the  contention  of  the  defendants  in  error,  referred  to  above  and  ap- 
proved by  the  court  below,  that  "the  shipper  was  entitled  as  matter  of 
law  to  recover  the  difference  between  the  two  rates,"  that  is,  the  tariff 
rate  charged  to  the  shipper,  and  the  lower  rate  found  to  be  reasonable 
by  the  Commission.  Herein  is  the  essential  vice  of  defendant  in  er- 
ror's argument,  that  the  fact  and  amount  of  pecuniary  loss  in  a  case 
like  the  present,  is  matter  of  law,  and  not  of  fact  to  be  determined  by 
the  jury.  It  does  not  help  the  matter  that  the  defendants  in  error  argue 
that  the  rate  charged  having  been  conclusively  found  by  the  Commis- 
sion as  unreasonable,  the  award  of  the  difference  between  that  rate 
and  the  rate  found  to  be  reasonable  is  only  prima  facie  evidence  of  the 
liability  of  defendant  for  the  amount  so  awarded.  The  act  makes  noth- 
ing prima  facie  evidence  of  the  liability  created  by  section  8.  The 
prima  facies  mentioned  in  section  16  is  attached  to  the  /acf^ctated  in 
the  finding  and  order  of  the  Commission,  which  facts  may  or  may  not 
be  sufficient  to  establish  that  liability. 

Section  16  of  the  original  act  has  been  so  amended  as  to  meet  the 
objection  that  was  made  soon  after  its  enactment,  that  in  reparation 
cases,  the  order  of  the  Commission  could  not  be  enforced  by  a  sum- 
mary proceeding  in  a  court  of  equity,  as  administrative  orders  were  en- 
forced, and  that  the  liability  for  the  damages  actually  sustained  by  a 
shipper,  by  reason  of  a  violation  of  the  law,  could,  conformably  to  the 
seventh  amendment  of  the  Constitution,  only  be  enforced,  as  are  other 
liabilities  of  that  kind,  by  a  suit  at  common  law.  This  recognition  by 
Congress  of  the  necessity  of  conforming  to  the  requirements  of  the 
seventh  amendment,  is,  of  course,  inconsistent  with  any  interpretation 
of  the  ninth  section,  from  which  it  could  be  inferred  that  a  person 
claiming  to  be  damaged  by  any  common  carrier,  might  "elect"  to  pur- 
sue his  claim  for  damages  before  the  commission,  as  his  final  and  effi- 
cient remedy,  and  procure  an  award  for  the  payment  of  the  same,  en- 
forceable as  such  in  a  court  of  law,  as  an  administrative  order  is  en- 
forceable in  a  court  of  equity.  The  successive  amendments,  by  which 
section  16  was  brought  into  its  present  shape,  attest  the  earnest  pur- 
pose of  Congress  to  meet  the  situation.  Suits  to  enforce  the  liability 
created  by  section  8  were  made  available  to  the  person  injured  in  all 
casesi  not  only  where  the  violation  of  the  statute  was  an  act  or  prac- 
tice denounced  as  illegal  by  the  law  itself,  but  also  where  such  act  or 
practice  was  only  made  illegal  by  the  finding  of  the  Commission. 

Sections  13  and  IS  having  provided  that  the  Commission  was  au- 
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thorized,  either  upon  complaint  or  upon  its  own  initiative,  to  declare^ 
upon  investigation,  any  rates  or  practices  unjust  or  unreasonable,  sec- 
tion 16  provided  for  a  case  where,  after  the  complaint  and  investiga- 
tion, an  award,  or,  as  it  was  called  in  the  original  act,  a  recommenda- 
tion, of  damages  was  made  by  the  Commission.  If  not  complied  with 
by  the  defendant  within  a  time  specified,  the  complainant  was  author- 
ized to  file  in  a  Circuit  (District)  Court  of  the  United  States,  or  in  any 
state  court  of  general  jurisdiction,  a  petition  setting  forth  briefly  the 
causes  for  which  he  claims  damages  and  the  order  of  the  Commission 
in  the  premises.  "Such  suit  in  the  Circuit  Court  of  the  United  States 
shall  proceed  in  all  respects  like  other  civil  suits  for  damages."  This 
is  in  effect  authorizing  in  the  special  case  described  a  common-law 
suit  for  damages,  as  contemplated  by  sections  8  and  9,  in  all  cases 
where  damages  are  claimed  consequent  upon  a  violation  of  the  law. 

It  is  true,  that  the  law  makes  an  exception  to  the  ordinary  rule  of 
evidence  in  such  cases,  by  providing  that  facts  stated  in  the  findings  or 
order  of  the  Commission  need  not  again  be  proved  by  the  plaintiff,  the 
finding  and  order  being  made  prima  facie  evidence  of  such  facts.  Such 
facts  may  or  may  not  be  relevant  to  the  question  of  the  liability  for, 
or  amount  of,  damages  claimed.  Their  evidential  value  in  this  respect 
is  for  the  court  and  jury  trying  the  case.  This  prima  facies  of  the 
facts  found  is  an  advantage  of  considerable  moment  to  the  plaintiff. 
It  is  an  expressed  exception  to  the  ordinary  rule  of  evidence,  and 
should  not  be  extended  by  implication.  It  must  be  confined  to  the 
precise  meaning  of  the  language  of  its  enactment.  If  the  intent  of 
the  legislative  mind  had  been  to  go  further  and  make,  not  only  the 
findings  of  fact  and  order  prima  facie  evidence  of  the  facts  stated,  but 
also  the  conclusions  of  the  Commission  on  facts,  prima  facie  evidence 
of  the  liability  of  the  defendant  for  the  amount  of  damages  stated  in 
the  award,  such  intent  should  and  would  have  found  expression  in  the 
act.  We  are  not  to  impute  to  Congress  such  an  intention  so  violative 
of  the  fundamental  rights  of  the  parties  to  a  suit  at  common  law,  and 
of  the  express  guaranty  of  the  Constitution  in  that  regard.  If  more 
were  wanted,  we  might  refer  to  the  language  of  section  14,  which  em- 
phasizes the  distinction  between  the  "conclusions"  of  the  Commission 
and  "the  findings  of  fact  on  which  the  award  is  made." 

The  distinction  between  reparation  and  non-reparation  cases,  so 
anxiously  made  by  Congress,  in  order  to  conform  to  the  spirit  of  the 
seventh  amendment,  would  be  practically  nullified,  if,  in  prosecuting 
a  suit  for  damages  actually  sustained  by  reason  of  a  violation  of  the 
law,  the  liability  for  such  damages,  and  the  amount  thereof,  as  foimd 
by  the  Commission,  must  be  conceded  in  the  first  instance.  Is  a  de- 
fendant to  be  called  upon,  practically  to  prove  a  negative,  and  show 
that  the  plaintiff  was  not  damaged,  or  that  the  amount  claimed  was  less 
than  that  stated  by  the  Commission?  These  facts,  or  the  facts  upon 
which  they  depend,^  are  all  peculiarly  within  the  knowledge  of  the 
plaintiff,  and  it  is  fundamental  that  neither  party  to  a  suit  should  be 
required  to  prove  or  disprove  what  is  peculiarly  within  the  knowledge 
of  the  opposite  party. 
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Unwarranted  as  this  contention  may  he,  that  the  findings  and  order 
of  the  Commission  are  prima  facie  evidence,  not  only  of  the  facts 
therein  stated,  but  of  the  conclusions  of  the  Commission  in  regard  to 
the  very  subject-matter  in  litigation,  it  is  also  still  more  unjust  in  these 
cases,  because  if  sustained,  it  practically  and  substantially  makes  the 
award  of  the  Commission,  not  only  prima  facie,  but  conclusive  evidence 
of  the  plaintiff's  case. 

The  theory  of  the  case,  as  presented  by  the  defendants  in  error  in 
their  pleadings,  as  well  as  at  the  trial,  and  adopted  by  the  court  below, 
is  that  the  suit  was  brought  upon  the  award,  qua  award,  instead  of 
having  been  brought  "to  enforce  a  cause  of  action  given  by  this  sec- 
tion (section  8)  to  any  person  injured."  It  was  brought  "to  recover 
what,  though  called  damages,  would  really  be  a  penalty."  In  accord- 
ance with  this  theory  plaintiff's  contention  logically  follows  that,  when 
the  Commission  finds  that  the  rates  charged  were  unreasonable,  and 
what  the  reasonable  charge  should  have  been,  the  establishment  of 
these  facts  entitles  the  shipper,  as  matter  of  law,  to  recover  the  differ- 
ence between  the  two  rates.  In  the  present  case,  we  have  the  unques- 
tioned finding  of  the  Commission,  that  the  rates  charged  were  unrea- 
sonable, and  that  a  certain  lower  rate  was  reasonable,  and  the  differ- 
ence between  the  two  was  expressly  and  avowedly  awarded  as  damages 
to  the  plaintiff.  Defendants  in  error  contend  and  the  court  below 
states  that  the  so-called  facts,  when  shown  at  the  trial,  constitute  a 
prima  facie  case  for  the  plaintiff.  If,  however,  the  difference  between 
the  two  rates  is,  as  matter  of  law,  the  measure  of  damage  sustained 
by  the  plaintiff,  it  is  not  only  prima  facie  but  conclusive  evidence  upon 
court  and  jury  of  the  injury  of  the  plaintiff  and  of  the  amount  of  dam- 
age to  which  he  is  entitled.  Grant  the  premise,  that  plaintiff  is  enti- 
tled to  recover,  as  matter  of  law,  the  difference  between  a  reasonable 
and  unreasonable  rate  found  by  the  Commission,  and  that  the  suit  is 
for  the  recovery  of  that  difference,  as  awarded  by  the  Commission,  the 
logical  conclusion  is,  as  stated  by  the  defendants  in  error  and  the  court 
below.  This  "logical  conclusion,"  however,  is  a  reductio  ad  absurdum, 
and  therefore  shows  the  falsity  of  the  premises  upon  which  it  is 
founded. 

Congress  admittedly,  by  its  successive  amendments  to  the  act  of 
1887,  sought  to  conform  to  the  requirement  of  the  seventh  amendment, 
by  providing  that,  where  the  matters  involved  were  founded  upon  a 
controversy  requiring  a  trial  by  jury,  such  a  trial  should  be  accorded. 
Can  it  be  doubted  that  the  parties,  therefore,  are  entitled  to  a  real  trial 
by  jury,  so  conducted  as  to  accord  to  them  in  full  measure  the  enjoy- 
ment of  their  constitutional  right  ?  If  so,  how  wide  of  the  truth  is  the 
contention  that  this  right  has  been  enjoyed  by  the  defendant  in  the 
present  suit  ? 

We  have  already  quoted  one  form  in  which  the  theory  of  the  case 
is  stated  by  the  plaintiff  below.  In  another  place  in  his  supplemental 
brief,  it  is  thus  stated : 

"At  common  law,  a  shipper  who  had  been  charged  unreasonable  rates  could 
recover  the  overcharge;   and,  under  the  statute,  as  soon  as  the  Commission 
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had  determined  that  there  had  been  an  oYercharge,  the  shipper  conld  recoyer 
In  the  same  way,  although,  of  course  on  the  trial  the  carrier  was  at  liberty  to 
disprove,  If  It  could,  the  fact  of  the  overcharge  established  prima  fade  by  the 
finding  and  order  of  the  Commission.*' 

The  "overcharge,"  as  has  been  before  stated  in  the  same  brief,  can 
be  nothing  else  than  the  difference  between  the  reasonable  and  the  un- 
reasonable or  tariff  rate.  How  can  the  carrier  be  said  to  be  "at  lib- 
erty" to  disprove  that  arithmetical  fact?  This  difference,  according 
to  the  theory  of  the  court  below, — ^though  its  payment  has  neither  been 
"extorted"  or  "coerced,"  except  by  the  law, — is  the  damage  to  which 
the  plaintiff  is  entitled  as  a  matter  of  law.  Though  stated  to  be  prima 
facie,  it  is  really,  according  to  that  theory,  conclusive  as  to  the  injury 
of  the  plaintiff  and  the  amount  of  his  damage. 

We  need  only  for  a  moment  compare  this  theory  of  a  suit  for  dam- 
ages with  that  which  is  established  by  the  act  itself.  The  sixteenth  sec- 
tion nowhere  says  that  the  report,  findings  or  order  of  the  Commission 
are  prima  facie  evidence  of  the  liability  of  the  defendant,  or  of  the 
amount  of  such  liability.  It  only  says,  and  we  must  again  recur  to  its 
exact  language,  that  the  findings  and  order  of  the  Commission  "shall 
be  prima  facie  evidence  of  the  facts  therein  stated."  But  clearly,  such 
facts  are  not  made  prima  facie  evidence  of  anything.  Their  evidential 
value  is  for  the  court  and  jury  to  determine.  They  may  or  may  not 
be  sufficient  to  make  a  prima  facie  case,  or  they  may,  in  the  opinion 
of  the  court  or  jury,  be  of  any  other  greater  or  less  degree  of  pro- 
bative force.  These  facts  can  be  no  other  than  those  referred  to  in  the 
fourteenth  section,  where  it  provides  that,  after  an  investigation,  the 
committee  shall  make  a  report,  "which  shall  state  the  conclusions  of 
the  Commission,  together  with  its  decision,  order,  or  requirement  in 
the  premises ;  and  in  case  damages  are  awarded,  such  report  shall  in- 
clude the  findings  of  fact  on  which  the  award  is  made," 

In  view  of  this,  it  would  seem  almost  an  abuse  of  language  to  say 
that  the  "facts,"  of  which  the  findings  and  order  of  the  Commission 
are  prima  facie  evidence,  include  the  conclusions  arrived  at  by  the 
Commission,  as  to  the  injury  of  the  plaintiff  and  the  amount  of  dam- 
ages sustained.  The  measure  of  damage  is  not  fixed  by  the  statute  to 
be  the  difference  between  a  reasonable  and  an  unreasonable  rate,  as  a 
matter  of  law  or  otherwise.  On  the  contrary,  the  eighth  section  de- 
clares that  the  "common  carrier"  in  this  case,  as  in  all  others,  "shall 
be  liable  to  the  person  or  persons  injured  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  violation  of  the  provisions  of 
the  act."  What  those  damages  may  be,  is  a  question  of  fact  to  be  de- 
termined by  the  jury,  and  not  a  question  of  law.  That  is  distinctly 
decided  by  the  Supreme  Court  in  the  International  Coal  Mining  Case. 
This  is  the  measure  of  damage  established  by  the  act  itself,  and  must 
be  conformed  to  in  a  case  like  the  present.  The  language  of  the  eighth 
section  makes  the  measure  of  damage  therein  prescribed  applicable  to 
every  violation  of  the  act  Nor  has  the  Supreme  Court  in  any  case 
decided  otherwise.  Its  reasoning  as  to  the  measure  of  damages  estab- 
lished by  the  eighth  section,  is  also  applicable  to  every  violation  of  the 
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act, — ^to  one  that  depends  for  its  illegality  upon  a  finding  of  the  Com- 
mission, as  well  as  to  one  where  such  finding  is  unnecessary.  The 
argument  to  the  contrary  is  largely  technical,  and  tends  to  make  a 
mockery  of  the  right  to  a  jury  trial  and  to  defeat  the  just  purposes 
of  the  act  in  that  respect. 

We  conclude  by  quoting  again  the  language  of  the  Supreme  Court 
in  the  International  Coal  Company  Case,  after  referring  to  what  was 
said  by  that  court  in  Parsons  v.  Railway : 

''Congress  had  not  then  and  has  not  since  given  any  Indication  of  an  intent 
that  persons  not  injured  might,  nevertheless,  recover  what  though  called  dam- 
ages would  really  be  a  penalty,  in  addition  to  the  penalty  payable  to  the  govr 
emment" 

Our  opinion,  therefore,  already  filed,  with  certain  modifications  in 
the  text  thereof,  will  stand  as  the  opinion  of  the  court  in  this  regard. 

For  obvious  reasons,  we  have  made  no  distinction  between  the  count 
for  the  recovery  of  damages  for  discriminatory  rates  and  that  for  un- 
reasonable rates,  and  therefore  have  not  referred  to  the  former  in  the 
plaintiff's  petition,  complaining  of  discriminations  alleged  to  have  been 
practiced  by  the  plaintiff  in  error  during  the  period  from  November, 
1900,  to  August,  1901,  although  the  counsel  for  defendants  in  error 
says  in  his  brief  at  the  rehearing : 

"There  is  a  wide  distinction  between  the  two  causes  of  action." 

But  it  is  argued  that,  inasmuch  as,  upon  application  of  the  plaintiff, 
a  discrimination  was  found  by  the  Commission  to  have  been  practiced 
by  the  defendant,  and  reparation  therefor  awarded,  in  the  amount  of 
the  difference  between  the  tariff  rate  charged  and  the  low  rate  col- 
lected from  other  shippers,  that  award  was  prima  facie  evidence  of 
the  damage  sustained  by  the  plaintiff.  So  that,  according  to  this  argu- 
'  ment,  even  in  rebate  cases  there  is  a  class,  consisting  of  those  in  which 
the  Commission  has  intervened  and  made  an  award,  to  which  the  meas- 
ure of  damage  established  by  section  8  for  every  violation  of  the  law, 
does  not  apply. 

Defendants  in  error  also  urge  that  this  court  was  in  error  in  its  in- 
terpretation of  the  second  paragraph  of  section  16  of  the  act,  provid- 
ing that 

"all  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and 
a  petition  for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  Circuit  Court  [or  state  court]  within  one  year  from  the  date  of 
the  order,  and  not  after :  Provided,  that  claims  accrued  prior  to  the  passage 
of  this  act  may  be  presented  within  one  year." 

We  have  carefully  reconsidered  the  opinion  we  have  already  ex- 
pressed as  to  this  provision  of  the  sixteenth  section  of  the  act,  in  the 
light  of  the  able  argument  of  counsel  for  defendants  in  error.  We  are 
not  convinced,  however,  that  we  have  misconceived  the  true  meaning 
and  spirit  of  that  provision,  and  therefore  adhere  to  our  judgment, 
that  the  court  below  was  in  error  in  instructing  the  jury  that 

"there  is  no  statute  of  limitation  which  bars  the  recovery  of  the  plaintiff  for 
either  of  the  amounts  presented  in  this  suit" 

128  C.C.A.— 22 
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The  assignments  of  error  in  this  respect,  therefore,  must  be  sus- 
tained, and  for  these  reasons  and  those  heretofore  stated,  the  judgment 
below  must  be  reversed,  and  a  venire  de  novo  awarded. 


(211  Fed.  812) 

BOSTON  ELEVATED  RY.  CO.  v.  PAUL  BOYTON  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    December  19,  1913.    On  Petition  for 
Rehearing,  April  3,  1914.) 

No.  974. 

1.  Action  on  the  Case  (§  4*) — Nature  of  Action— Construction  of  Dec- 

laration. 

A  declaration,  alleging  a  lease  of  ground  by  defendant  to  plaintiff,  de- 
fendant's wrongful  entry  thereon,  and  expulsion  of  plaintiff  before  the 
expiration  of  the  term,  and  the  subsequent  continued  exclusion  of  plain- 
tiff during  the  remainder  of  the  term  with  consequent  damage  to  plain- 
tiff, held  to  state  a  cause  of  action  of  trespass  on  the  case  under  the 
Massachusetts  practice  in  which  plaintiff  might  recover  indemnity  for 
loss  of  the  right  to  use  and  occupy  the  premises  during  the  remainder 
of  the  term. 

[Ed.  Note. — For  other  cases,  see  Action  on  the  Case,  CJent  Dig.  f§  42- 
46;   Dec.  Dig.  §  4.*] 

2.  Landlord  and  Tenant  (§  180*) — Wrongful  Eviction— Evidence— Suffi- 

ciency. 

Evidence  considered,  in  an  action  on  the  case  to  recover  damages  for 
the  alleged  wrongful  entry  upon  and  eviction  of  plaintiff  from  premises 
which  it  held  as  tenant,  and  held  sufficient  to  establish  plaintiff's  posses- 
sion at  the  time  of  the  entry. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §( 
715-729;   Dec.  Dig.  §  180.*] 

3.  Estoppel  (§  68*) — Equitable  Estoppel— Inconsistent  Positions  in  Judi- 

cial Proceedings. 

Where,  from  the  admitted  facts  in  an  action  to  recover  damages  for 
the  alleged  wrongful  entry  upon  and  eviction  of  plaintiff  from  certain 
premises  of  which  it  was  tenant,  it  appeared  that  defendant  had  leased 
the  premises  to  plaintiff  for  a  term  of  five  years,  and  that  during  such 
term  and  on  the  day  alleged  in  the  declaration  defendant  entered  upon 
and  took  possession  of  the  premises  for  the  expressed  purpose  of  ter- 
minating the  lease  under  its  terms  for  breach  of  a  condition  which 
plaintiff  could  only  have  committed  if  in  possession,  evidence  relied  upon 
by  defendant  to  justify  its  entry  held  to  estop  it  from  claiming  at  the 
trial  that  plaintiff  was  not  in  possession  when  the  re-entry  was  made. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  §§  165-169 ;  Dec 
Dig.  f  68.*] 

4.  Evidence  (§  357*) — Copy  of  Letter— Competency. 

A  copy  of  a  letter  not  shown  to  have  been  sent  or  received  held  not 
admissible  to  prove  a  statement  made  therein  which  was  at  most  only 
the  opinion  of  the  writer. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f§  1492-1499; 
Pec.  Dig.  §  357.*] 

5.  Evidence  (J  546*)— Competency  of  Experts— Discretion  op  Court. 

Upon  the  question  of  the  value  of  the  unexpired  term  of  a  lease  for 
premises  upon  which  plaintiff  as  tenant  had  built  amusement  chutes,  it 
was  within  the  discretion  of  the  court  to  admit  as  expert  testimony,  to 
be  considered  with  other  testimony,  the  opinions  of  witnesses  who,  al- 

*For  other  cases  see  same  topic  &  9  mumbbb  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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though  not  familiar  with  the  value  of  real  estate  in  the  vicinity,  were 
exi>erienced  in  building  and  conducting  such  chutes  as  places  of  public 
amusement 

[Ed.  Note.~For  other  cases,  see  Evidence,  Gent  Dig.  i  2363;    Dec. 
Dig.  §  546.*] 
t).  Landlobd  anu  Tenant  (§  ISO*) — Aumissibilitt  of  Evidence — Bbbagh  ow 
Lease. 

Upon  the  question  of  the  value  of  the  unexpired  term  of  a.  lease  of 
premises  upon  which  chutes  for  public  amusement  purposes  had  been 
built  and  operated  during  the  two  previous  seasons,  it  was  not  error  to 
admit  evidence  tending  to  show  the  receipts,  expenses,  and  net  profits  of 
the  business  during  such  seasons  as  an  element  to  be  considered  by  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §{ 
715-729;    Dec.  Dig.  i  180.*] 
7.  Cobpobations  (§  559*) — Effect  of  Appointment  of  Beceiveb  fob  Plain- 
tiff—Pending Suits. 

The  appointment  of  a  receiver  for  a  plaintiff  corporation  pending  a 
suit  did  not  abate  the  action,  nor  was  it  error  to  permit  it  to  proceed  in 
plaintiff's  name,  where  the  receiver  did  not  ask  to  intervene',  and  no  mo- 
tion was  made  to  have  him  substituted  as  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ck)rporations,  Cent  Dig.  -8§  2241-2252, 
2259;   Dec.  Dig.  §559.*] 

In  Error  to  the  District  Court  of  the  United  States  •  for  the  District 
of  Massachusetts ;  Clarence  Hale,  Judge. 

Action  at  law  by  the  Paul  Boyton  Company  against  the  Boston  Ele- 
vated Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Thomas  Hunt,  of  Boston,  Mass.  (Gaston,  Snow  &  Saltonstall,  of 
Boston,  Mass.,  on  the  brief),  for  plaintiff  in  error. 

Hugh  W.  Ogden,  of  Boston,  Mass.  (Samuel  J.  Elder  and  Whipple, 
Sears  &  Ogden,  all  of  Boston,  Mass.,  on  the  brief),  for  defendant  in 
error. 

Before  DODGE,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict Judges. 

DODGE,  Circuit  Judge.  This  suit  was  brought  in  March,  1899,  in 
the  Circuit  Court.  As  originally  brought,  the  plaintiffs  in  it  were  the 
Grace  &  Hyde  Company  and  the  Paul  Boyton  Company  for  the  Grace 
&  Hyde  Company's  use  and  benefit.  A  judgment  for  the  plaintiffs  en- 
tered February  3,  1900,  was  reversed  on  the  defendant's  exceptions 
by  this  court  December  3,  1901,  112  Fed.  279,  SO  C.  C.  A.  239.  After 
the  mandate,  the  declaration  was  amended  by  making  the  Paul  Boy- 
ton Company  sole  plaintiff,  and  also  by  substituting  a  single  count  for 
the  two  counts  contained  in  the  declaration  upon  which  the  case  first 
went  to  trial.  A  demurrer  to  the  amended  declaration  was  overruled 
in  July,  1906.       • 

At  the  second  trial,  in  November,  1907,  there  was  again  a  verdict  for 
the  plaintiff.  Judgment  was  entered  on  this  verdict  in  March,  1912, 
and  the  case  is  again  here  on  the  defendant  company's  exceptions. 
The  defendant,  here  plaintiff  in  error,  will  be  hereinafter  referred  to 
as  the  "defendant/'  and  the  Paul  Boyton  Company,  here  defendant 
in  error,  as  the  "plaintiff." 

*For  other  cases  see  same  topic  &  8  nxxmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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The  West  End  Street  Railway  Company,  which  may  be  regarded  as 
identified  with  the  defendant  for  the  purposes  of  this  case,  leased  a 
tract  of  land  in  Boston  to  the  plaintiff  for  five  years  from  February 
1,  1896.  The  amended  declaration  alleges  that  on  May  24,  1898,  the 
defendant  wrongfully  and  unlawfully  entered  upon  the  leased  prem- 
ises, expelled  the  plaintiflf  from  them,  took  possession  of  them,  and 
refused  possession,  use,  and  enjoyment  of  them  to  the  plaintiff  at 
all  times  thereafter.  This  is  the  violation  of  its  rights  whereof  the 
plaintiflf  complains  and  for  which  it  seeks  to  recover  damages.  Its 
writ  describes  the  action  as  an  action  of  tort. 

The  objection  raised  by  demurrer  was  that  the  declaration  did  not 
allege  the  plaintiflf  to  have  been  in  possession  of  the  premises  at  the 
time  of  the  alleged  entry  and  trespass.  The  court  held  in  overruling 
the  demurrer,  as  appears  from  the  opinion  dated  July  17,  1906,  that 
although  ownership  of  the  premises  at  the  time  in  any  one  had  not  been 
directly  stated,  yet  it  suflSciently  appeared  from  the  facts  •  stated,  as 
against  the  defendant,  that  the  close  was  the  plaintiflf's.  The  court 
also  held  that  an  allegation  of  possession  in  the  plaintiff -was  unneces- 
sary if  there  was  a  suflficient  allegation  of  its  ownership,  though  pos- 
session would  have  to  be  proved.  The  court  •  regarded  the  declaration 
as  too  loosely  drawn  and  as  leaving  too  much  to  inference,  and  sug- 
gested that,  if  it  was  to  be  further  amended  by  being  made  more  defi- 
nite, the  amendment  should  be  then  made.  None  has  been  made, 
however,  nor  has  the  overruling  of  the  demurrer  been  assigned  as  er- 
ror. The  second  trial  was  upon  the  amended  declaration  as  it  stood, 
notwithstanding  the  court's  suggestions. 

The  Massachusetts  system  of  pleading  includes  all  actions  of  tres- 
pass and  trespass  on  the  case  in  the  category  of  "actions  of  tort."  If 
there  is  a  remedy  for  the  wrongs  complained  of  in  the  declaration  oth- 
erwise than  by  an  action  of  contract,  the  remedy  must  be  according 
to  some  one  of  the  forms  of  action  just  referred  to,  and  to  whichever 
of  them  it  may  correspond  it  will  be  an  action  of  tort  under  Massa- 
chusetts laws. 

[1]  1.  The  defendant  insists  that  the  declaration  states  only  an  ac- 
tion of  trespass  q.  c.  f .,  that  it  alleges  "a  direct,  unlawful  entry  upon 
real  property,  without  more" — "merely  that  there  was  a  direct,  mo- 
mentary, unlawful  entry,  and  no  more."  But,  however  open  to  criticism 
in  some  respects,  we  think  the  allegations  of  the  declaration  such  that 
they  cannot  fairly  be  taken  in  a  sense  so  limited.  After  alleging  the 
lease  of  the  premises  to  the  plaintiflf,  and  the  erection  by  it  of  certain 
structures  thereon  in  accordance  with  the  lease,  and  the  use  of  these 
structures  by  it  while  in  possession  as  tenant  under  the  lease,  the  dec- 
laration continues  thus: 

"On  or  about  the  twenty-fourth  day  of  May,  1898,  and  while  there  was  an 
unexpired  balance  of  term  of  two  years  and  a  half,  the  defendant  wrongfully 
entered  into  and  upon  said  premises  and  expelled  the  plaintiflf  from  occupa- 
tion thereof,  and  itself  took  possession  of  said  premises  and  all  structures 
which  had  been  erected  thereon  by  the  plaintiflf,  and  has  ever  since  declined 
and  refused  to  permit  the  plaintiflf  to  come  upon  said  premises  or  have  the 
use  or  enjoyment  thereof,  or  there  conduct  its  profitable  business  in  the  man- 
agement and  operation  of  said  amusement  and  exhibition.*' 
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And  It  then  claims,  as  special  damages,  that  the  plaintiflf  has  there- 
by lost  benefits  and  profits  which  would  have  accrued  to  it  from  its 
occupation  and  use  of  the  premises  and  of  the  structures  erected  on 
them  under  the  lease,  and  would  continue  to  suffer  such  loss  until  the 
lease  expired.  The  action,  as  has  appeared,  was  brought  before  the 
expiration  of  the  term. 

We  cannot  agree  with  the  defendant  that  such  a  declaration  must  bei 
regarded  as  based  wholly  on  the  injury  to  the  plaintiff's  possession  in- 
volved in  a  direct,  momentary,  unlawful  entry  upon  the  premises.  Not 
merely  the  defendant's  unlawful  entry,  but  also  its  assumption  and 
maintenance  of  possession,  its  eviction  of  the  plaintiff  thereby,  and  the 
subsequent  continued  exclusion  of  the  plaintiff  are  complained  of.  For 
such  an  unlawful  expulsion  of  the  plaintiff  from  possession  as  tenant, 
followed  by  continued  exclusion  from  such  possession  and  resulting 
in  consequential  damage  to  the  plaintiff,  we  see  no  reason  to  believe 
that  an  action  on  the  case  would  not  be  a  proper  remedy;  notwith- 
standing that  on  the  same  facts  trespass  q.  c.  f.  might  have  been 
brought,  or  an  action  of  contract  upon  the  covenants  in  the  lease.  In- 
stances are  not  wanting  wherein  such  actions  in  tort  for  consequential 
damages,  by  tenant  against  landlord,  and  based  upon  unlawful  eviction 
or  exclusion  during  the  term  of  the  lease,  have  been  sustained,  with- 
out regard  to  the  rules  applying  when  the  injury  to  be  redressed  is  a ' 
mere  momentary  invasion  of  the  plaintiff's  possession  and  the  action 
therefore  strictly  one  of  trespass  q.  c.  f.  See  Ashley  v.  Warner,  11 
Gray  (Mass.)  43;  Snow  v.  Pulitzer,  142  N.  Y.  263,  36  N.  E.  1059; 
Gildersleeve  v.  Overstoltz,  90  Mo.  App.  518;  Chapman  v.  Kirby,  49 
lU.  211;   Allison  v.  Chandler,  11  Mich.  542. 

A  similar  view  of  one  count  in  the  original  declaration  was  suggested 
by  this  court  upon  the  former  writ  of  error  in  this  case.  Boston  Ele- 
vated, etc.,  Co.  V.  Grace  &  Hyde  Co.,  112  Fed.  279,  285,  50  C.  C.  A. 
239.  The  count  there  referred  to  was,  in  all  respects  material  for  the 
present  purpose,  substantially  like  the  present  amended  declaration. 
The  defendant  objects  to  this  view  that  the  declaration  does  not  allege 
any  injury  to  the  reversion  or  permanent  damage  to  the  property,  but 
this  is  not  a  valid  objection  unless  it  be  true  that  the  facts  alleged  en- 
title the  plaintiff  to  recover  for  a  direct,  momentary,  unlawful  entry 
only,  and  such  damages  only  as  it  sustained  by  a  momentary  disturl>- 
ance  of  its  occupation.  We  find  no  controlling  authority  and  no  con- 
trolling reason  in  principle  which  obliges  us  to  hold  that  unless  it  sues 
on  the  covenants  in  its  lease,  or  first  resorts  to  a  real  action  for  recov- 
ery of  its  possession,  it  is  debarred  from  recovering  indemnity  for 
its  loss  of  that  right  to  use  and  occupy  the  premises  during  the  re- 
mainder of  the  term,  upon  which  it  was  entitled  to  rely.  We  find  no 
conclusive  reason  why  it  may  not  treat  the  landlord's  entry  and  subse- 
quent occupation  as  having  terminated  the  lease,  and,  if  the  termina- 
tion was  wrongful,  obtain  indemnity  in  an  action  of  tort.  We  there- 
fore overrule  those  exceptions  which  complain  of  refusals  to  instruct 
that  the  declaration  stated  no  cause  of  action  in  case,  that  there  could 
be  no  recovery  in  tort  without  proof  of  injury  to  the  reversion,  and 
that  there  was  no  evidence  of  such  injury.    As  will  appear,  other  ex- 
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captions  to  instructions  given  or  refused  upon  the  subject  of  damages 
must  be,  for  similar  reasons,  disposed  of  in  the  same  manner. 

[2]  2.  But,  although  we  regard  the  plaintiff's  action  as  above  stated 
and  not  as  contended  by  the  defendant,  proof  of  possession  in  the 
plaintiflf  on  May  24,  1898,  is  none  the  less  necessary  for  its  support — 
as  was  said  by  the  Circuit  Court  in  the  opinion  above  referred  to  of 
July  17,  1906,  overruling  the  demurrer.  The  next  inquiry  is  whether 
or  not  the  defendant  can  complain  of  the  ruling  at  the  trial  that  the 
fact  of  such  possession  was  established  by  the  evidence. 

The  defendant  proceeded,  after  its  demurrer  was  overruled,  to  an- 
swer the  amended  declaration  on  August  10,  1906.  This  answer  con- 
tained, besides  a  general  denial,  an  express  denial  that  the  plaintiff  was 
in  possession  on  May  24,  1898.  But  it  set  up  also,  in  its  fifth  para- 
graph, an  affirmative  defense,  as  follows : 

That  before  the  lease  mentioned  in  the  declaration  the  defendant 
was  owner,  seised  in  fee,  and  in  possession  of  the  premises. 

That  being  so  seised  it  made  a  lease  of  them  to  the  plaintiff  as  tenant 
thereof. 

That  this  lease  was  upon  condition  that  the  plaintiflf  should  main- 
tain during  the  term  certain  structures  and  an  exhibition  on  the  prem- 
ises,  continuous  while  the  weather  in  each  year  permitted. 

That  the  lease  further  provided  that  upon  failure  to  maintain  such 
continuous  exhibition  the  lessor  might  enter  while  neglect  to  maintain 
it  continued  and  repossess  the  premises  as  of  its  own  estate. 

That  during  the  term  the  plaintiflf  failed  to  maintain  such  continu- 
ous exhibition. 

That  thereupon  the  defendant  had  the  right  while  such  default  con- 
tinued to  enter  immediately  and  so  repossess  itself  of  the  premises 
without  being  guilty  of  trespass,  and  that  such  an  entry  would  deter- 
mine the  plaintiflf's  lease. 

And  in  the  next  (sixth)  paragraph  of  the  answer  it  was  further  set 
up  that  on  May  24,  1898,  the  plaintiflf  and  the  person  then  having  law- 
ful possession  of  the  premises  requested  and  invited  the  defendant  so 
to  enter. 

To  a  supplemental  answer  later  filed,  setting  up  another  affirmative 
defense,  and  the  plaintiflf's  replication  thereto,  no  special  reference  is 
necessary  for  the  present  purpose.  Upon  the  issues  thus  presented  the 
case  went  to  trial. 

At  the  trial,  as  the  present  bill  of  exceptions  sets  forth,  certain  facts 
were  admitted  by  the  parties.  It  was  admitted,  among  other  things, 
that  the  defendant's  entry  upon  the  premises,  a  justification  whereof 
was  set  up  as  above  in  its  answer,  was  made  ori  May  24,  1898,  under 
circumstances  appearing,  as  the  exceptions  state,  "in  detail  below." 
Further  on  in  the  exceptions,  uncontradicted  evidence  on  the  defend- 
ant's behalf  is  found,  to  the  eflfect  that  its  treasurer  made  this  entry, 
under  instructions  from  its  president,  and  that  in  making  it  he  declared 
that  he  "took  possession  under  forfeiture  of  the  lease ;"  also  that,  hav- 
ing thus  entered,  the  defendant  immediately  sent  the  written  notice  to 
the  plaintiflf  dated  May  24,  1898,  which  is  quoted  in  full  in  the  former 
opinion  of  this  court    112  Fed.  280,  50  C.  C.  A.  239.    This  notice  was 
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directed  to  the  plaintiff  alone,  and  expressly  stated  to  it  that  the  entry 
had  been  made  in  accordance  with  the  provisions  of  the  lease,  for 
breach  of  the  conditions  thereof,  and  that  by  the  entry  the  defendant 
had  terminated  the  lease  and  the  term  thereof.  The  making  of  the 
lease  referred  to,  dated  January  1,  1896,  a  copy  whereof  is  annexed  to 
the  declaration,  was  another  fact  admitted  at  the  trial,  as  was  also  the 
making  of  the  written  agreement  between  the  plaintiff  and  the  Grace 
&  Hyde  Company,  dated  January  8,  1896,  and  being  Exhibit  7,  an- 
nexed to  the  exceptions. 

At  the  trial,  notwithstanding  its  entry  and  notice  thus  admitted,  the 
defendant  contended  that  the  plaintiff's  possession  of  the  premises  at 
the  time  of  the  entry  had  not  been  proved,  or  was,  at  least,  a  question 
for  the  jury.  The  court  ruled,  as  matter  of  law,  that  the  plaintiff  was 
in  possession  at  the  time,  and  that  by  its  entry  the  defendant  terminated 
the  plaintiff's  lease.  The  defendant  complains  that  this  was  error. 
It  insists:  (1)  That  there  was  no  evidence  that  the  plaintiff  ever  took 
or  had  possession  under  the  lease ;  (2)  that,  on  the  contrary,  the  evi- 
dence showed  the  Grace  &  Hyde  Company  to  have  taken  possession 
of  the  premises  before  February  1,  1896,  when  the  term  under  the 
lease  began,  by  virtue  of  its  agreement  with  the  plaintiff  of  January  8, 
1896,  showed  the  Grace  &  Hyde  Company  to  have  held  continuous, 
exclusive  possession  thereafter  until  May  19,  1898,  five  days  before 
the  defendant's  entry,  and  further  showed  one  Wallace  E.  Hyde  to 
have  been  in  exclusive  possession  of  them  during  this  interval  of  five 
days  and  at  the  time  of  the  entry. 

These  contentions  are  based  upon  further  facts  admitted,  or  upon 
evidence  given  at  the  trial,  regarding  transactions  under  the  agreement 
of  January  8,  1896,  between  the  plaintiff  and  the  Grace  &  Hyde  Com- 
pany, regarding  controversies  and  litigation  between  them  arising  from 
those  dealings,  and  regarding  various  steps  taken  therein  by  one  or  the 
other  of  them.  The  further  admitted  facts  significant  in  this  connec- 
tion may  be  thus  described : 

(1)  Provisions  in  the  above  agreement  of  January  8,  1896  (article 
3)  that  the  Grace  &  Hyde  Company  should  "have  the  right  to  obtain 
and  hold  exclusive  possession  and  control  of  *  *  *  said  leased 
premises,"  and  of  a  structure  called  a  "chute"  to  be  built  thereon  by 
it,  until  the  whole  amount  owing  to  it  for  building  the  chute,  etc.,  as 
agreed  should  be  fully  paid. 

(2)  Sworn  allegations  by  the  plaintiff  in  a  bill  in  equity,  brought 
January  4,  1898,  by  it  against  the  Grace  &  Hyde  Company  in  an  Illinois 
court,  that  said  company  had  been  fully  paid  for  building  the  chute  and 
ought  to  deliver  it  to  the  plaintiff ;  yet  had  not  done  so,  but  had  deliv- 
ered "possession  of  the  Boston  Chute"  to  persons  unknown ;  also  that 
said  premises  were  neither  in  its  possession  nor  in  the  possession  of 
the  Grace  &  Hyde  Company,  but  had  been  turned  over  to  persons  un- 
known by  the  latter  company. 

(3)  Sworn  allegations  by  the  plaintiff  in  an  amended  bill,  filed  in 
the  same  case  May  5,  1898,  that  the  Grace  &  Hyde  Company  still  re- 
f u$ed  to  "surrender  possession  of  said  chutes"  to  it ;  and,  in  a  supple- 
mental bill,  filed  on  the  same  day,  that  the  Grace  &  Hyde  Company 
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"retook  possession  of  said  Boston  Chute"  on  or  about  March  1,  1898, 
from  a  tenant  to  whom  it  had  leased  them,  had  since  "maintained  and 
asserted  exclusive  possession  and  control  thereof,"  and  had  "given  out" 
th^  certain  persons  were  the  plaintiff's  agents  and  managers ;  also  that 
Wallace  E.  Hyde,  one  of  said  persons,  had  taken  possession  of  the 
same,  and  that  he  and  the  Grace  &  Hyde  Company  had  "held  posses- 
sion of  said  chute"  since  January  4,  1898. 

(4)  An  order  by  the  Illinois  court  May  9,  1898,  not  appearing  to 
have  been  vacated  or  modified,  appointing  a  receiver  for  two  "chute 
properties"  described  in  the  bill,  one  of  them  the  chute  here  in  ques- 
tion, and  directing  that  possession  of  them  be  surrendered  to  said  re- 
ceiver by  the  Grace  &  Hyde  Company,  Wallace  E.  Hyde,  William 
Grace  or  their  representatives. 

(5)  Allegations  by  the  plaintiff  in  a  bill  in  equity  brought  by  it 
against  the  Grace  &  Hyde  Company  and  others,  in  a  Massachusetts 
court.  May  28,  1898,  four  days  after  the  defendant's  entry,  that  the 
Grace  &  Hyde  Company  had  leased  the  "Boston  Chute  and  grounds'' 
to  persons  unknown,  and  neglected  and  refused  to  give  the  plaintiff 
possession  of  said  chute;  that  it  had  subsequently  refused  to  deliver 
possession  thereof  to  the  Illinois  receiver,  but  had  put  Hyde  in  pos- 
session thereof  as  its  agent ;  and  that  Hyde,  as  such  agent,  had  refused 
to  deliver  possession  thereof ;  that  the  "Boston  Chute"  had  been  at- 
tached in  a  suit  brought  by  Hyde  against  the  plaintiff  by  a  deputy  sher- 
iff, who  held  possession  thereof  and  refused  to  deliver  it  to  the  re- 
ceiver ;  also  that  the  plaintiff  and  the  receiver  were  excluded  from  said 
chute  by  the  defendants  named  in  the  bill. 

Of  the  evidence  given  at  the  trial  and  relied  upon  by  the  defendant 
in  support  of  its  above  contentions,  the  significant  features  may  be 
stated  as  follows: 

Calkins,  secretary  and  treasurer  of  the  plaintiff  company  during 
May,  1898,  and  the  person  appointed  as  above  by  the  Illinois  court  re- 
ceiver of  its  property,  called  by  the  defendant,  testified  that  the  plain- 
tiff company  was  not  in  actual  physical  possession  of  the  premises  dur- 
ing that  month ;  that  attempts  made  by  him  to  get  such  possession  dur- 
ing the  month  did  not  succeed ;  that  at  one  such  attempt,  made  by  him 
on  May  13,  1898,  in  company  with  N.  P.  Dodge,  acting  as  counsel  for 
the  plaintiff,  Wallace  E.  Hyde  was  found  to  be  in  possession  of  the 
premises  and  ordered  them  off ;  that  Hyde  was  not  then  in  the  plain- 
tiff's employ  and  did  not  represent  it ;  that  Hyde  purported  at  the  time 
to  hold  such  possession,  first,  on  behalf  of  the  Grace  &  Hyde  Com- 
pany, then  on  his  own  behalf,  claiming  to  have  purchased  the  Grace 
&  Hyde  Company's  interest. 

N.  P.  Dodge,  counsel  for  the  plaintiff  company  in  May,  1898,  also 
called  by  the  defendant,  confirmed  Calkins'  testimony  as  to  what  hap- 
pened at  the  premises  May  13,  1898,  and  stated  further  that  he  had 
never  succeeded  in  obtaining  actual  possession  of  the  premises  for  the 
plaintiff  company  or  for  its  receiver. 

Silsby,  a  deputy  sheriff,  called  by  the  defendant,  testified  that  under 
a  state  court  writ  dated  May  18,  1898,  in  an  action  of  contract  by  Wal- 
lace E.  Hyde  against  the  plaintiff,  he  attached  the  chutes  and  all  the 
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property  inside  the  enclosure  on  the  premises;  that  this  attachment 
was  taken  off  on  May  26th  and  discharged ;  that  he  found  Wallace  E. 
Hyde  there,  and  saw  him  there  several  times  while  the  attachment  con- 
tinued, in  actual  charge  and  physical  control  of  the  premises. 

There  was  testimony  by  William  Grace,  president  of  the  Grace  & 
Hyde  Company,  called  by  the  plaintiff,  that  his  company  had,  at  the 
end  of  1897,  been  repaid  all  that  was  due  it  for  constructing  the  chutes 
under  the  agreement  of  January  8,  1896 ;  that  Wallace  E.  Hyde  was 
its  local  manager  in  Boston  and  represented  it  in  the  operation  of  the 
chutes ;  that  it  directed  Hyde  by  telegram,  on  May  19,  1898,  to  turn 
over  the  property  known  as  the  Boston  Chute  to  the  representative  of 
the  receiver  appointed  in  Illinois ;  that  after  that  date  it  had  no  repre- 
sentative in  Boston  and  carried  on  no  business  at  the  Boston  Chute. 

It  appeared  that  Wallace  E.  Hyde  alleged  under  oath,  in  a  bill  of 
equity  filed  in  the  superior  court  by  him  against  the  plaintiflf,  on  May 
23,  1898,  that  he  was  in  possession  of  the  premises,  claiming  to  hold 
them  under  the  terms  of  the  defendant's  lease  to  the  plaintiff  and  by 
reason  of  his  ownership  in  the  chute  and  its  appurtenances ;  and  also 
alleged  himself  to  be  equitable  owner  of  them,  maintaining  possession 
against  the  Illinois  receiver,  except  so  far  as  the  sheriff  held  possession 
under  the  above  writ  of  attachment. 

We  are  unable  to  find  in  the  facts  or  evidence  thus  relied  upon  suffi- 
cient reason  for  holding  that  the  ruling  now  under  consideration  was 
wrong. 

It  stood  admitted  at  the  trial,  as  it  did  not  upon  the  pleadings,  that 
the  defendant  had  leased  the  premises  to  the  plaintiff,  and  had  done  this 
by  the  lease  which  the  declaration  set  forth— a  lease  providing,  among 
other  things,  that  there  should  be  no  assignment  or  subletting  without 
the  defendant's  consent. 

Whatever  the  effect  of  the  plaintiff's  agreement  with  the  Grace  & 
Hyde  Company,  as  between  the  parties  to  it,  it  is  clear,  as  this  court  has 
once  held  (112  Fed.  285,  286,  SO  C.  C.  A.  239),  that  it  neither  created 
nor  contemplated  a  subtenancy,  and  negatived  the  conveyance  by  the 
plaintiff  of  any  immediate  interest  in  the  leasehold ;  so  that  whatever 
the  Grace  &  Hyde  Company  did  under  it  on  the  premises  must  be  re- 
garded, as  against  strangers  to  that  agreement,  as  done  for  the  plaintiff, 
and  its  occupation  or  "possession"  of  the  premises  as,  in  legal  effect, 
that  of  a  manager  or  agent  for  the  plaintiff.  Nor  is  this  any  the  less 
true  because  the  terms  of  the  agreement  were  that  the  Grace  &  Hyde 
Company  should  have  "exclusive"  possession.  Whatever  the  terms 
used  in  the  agreement  to  describe  it,  the  right  which  that  company  took 
by  agreement  could  have  been  nothing  more  than  a  right  to  require  the 
plaintiff  to  keep  a  promise  that  it  would  not  interfere  nor  permit  inter- 
ference with  the  company's  exclusive  control  and  management  of  the 
chutes,  while  the  company's  occupation  under  the  plaintiff  continued. 
Such  a  right  presupposed  possession  in  the  plaintiff  as  tenant.  We  find 
nothing,  therefore,  in  any  of  the  allegations  or  admissions  made  or  tes- 
timony given  for  the  purposes  of  the  controversy  between  the  parties 
to  the  agreement  regarding  their  rights  under  it,  which  would  have 
justified  a  finding  that  the  plaintiff  was  out  of  possession,  in  the  sense 
required  for  the  purposes  of  this  case. 
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There  was  nothing  in  the  evidence  indicating  that  any  one  had  ever 
been,  for  any  purpose,  substituted  for  the  plaintiff  as  the  defendant's 
tenant  under  the  lease,  or  as  the  person  liable  to  the  defendant  either 
for  the  monthly  rent  reserved,  or  for  the  performance  of  th«  tenant's 
other  covenants  under  the  lease. 

No  change  whatever  in  this  state  of  affairs  from  the  time  of  making 
the  lease  on  January  1,  1896,  to  the  defendant's  entry  on  May  24,  1898, 
could  be  inferred  from  the  evidence.  The  defendant's  supplementary 
brief  expressly  disclaims  the  contention  that  the  lease  had  ever  been 
abandoned. 

[3]  It  stood  admitted  at  the  trial,  as  it  had  not  on  the  pleadings,  that 
the  defendant  did  in  fact  assume  on  May  24,  1898,  to  enter  for  the  sole 
purpose  of  terminating  the  lease  by  its  entry,  and,  as  part  of  the  steps 
it  took  to  effect  such  termination,  to  notify  the  plaintiff  that  it  had 
made  the  entry,  and  had  made  it  for  breach  of  conditions  to  be  per- 
formed by  the  plaintiff.  And  the  defendant  stood  committed  by  its 
answer,  to  the  claim  that  the  only  breach  of  these  conditions  relied  on 
to  justify  the  entry  consisted  in  the  fact  that  the  plaintiff  had  failed  to 
maintain  the  continuous  exhibition  which  the  lease  required.  The  de- 
fendant's entry  having  been,  by  its  own  admission,  made,  and  made 
for  the  sole  purpose  of  taking  advantage  of  something  which  the  plain- 
tiff had  failed  to  do,  and  of  something  which  it  could  only  have  done 
if  it  had  possession  of  the  premises,  we  think  it  cannot  now  expect  us 
to  hold  the  trial  court  in  error  for  refusing  to  permit  it,  at  the  same 
time,  to  ask  the  jury  for  a  finding  that  the  plaintiff  then  had  no  posses- 
sion of  the  premises  at  all,  and  could  not,  therefore,  have  committed 
the  very  breach  of  condition  of  which  the  defendant  assumed  to  take 
advantage  by  its  entry.  At  the  trial,  however  it  might  have  been  on 
the  pleadings,  the  two  positions  were  inconsistent,  and  it  was  for  the 
court  to  say  upon  which  the  defendant  should  go  to  the  jury. 

"Where  a  party  gives  a  reason  for  his  conduct  and  decision  touching  any- 
thing involved  in  a  controversy,  ^e  cannot,  after  litigation  has  begun,  change 
his  ground,  and  put  his  conduct  upon  another  and  a  different  consideration.*' 
Railway  Co.  v.  McCarthy,  96  U.  S.  258,  267  (24  L.  Ed. 


3.  Whether  or  not  there  had  been  a  breach  of  the  conditions  referred 
to,  justifying  the  defendant's  entry,  was  submitted  to  the  jury.  The 
defendant  complains  of  refusals  to  direct  a  verdict  for  it  upon  this  is- 
sue, or  to  rule  either  that  Hyde  was  authorized  to  admit  persons  to  the 
premises,  or  that,  if  he  was  in  possession  and  control  of  them  as  the 
plaintiff's  agent  at  the  time  of  the  entry,  the  defendant  could  not  be 
liable  for  an  entry  made  at  his  invitation  and  request.  We  cannot  find 
anything  in  the  evidence  which  would  have  warranted  a  finding  either 
that  the  Grace  &  Hyde  Company  was  ever  capable  of  authorizing  Hyde 
to  surrender  the  plaintiff's  possession  as  tenant  under  the  lease  to  the 
landlord,  or  that  Hyde  had  any  authority  regarding  the  premises  be- 
yond that  which  the  Grace  &  Hyde  Company  could  give  him,  or  that 
the  plaintiff  ever  authorized  Hyde  either  expressly  or  by  implication, 
so  to  surrender  its  possession.  If  none  of  these  things  could  have  been 
found,  it  could  make  no  difference  whether  or  not  he  had  authority  to 
"admit  persons"  upon  the  premises,  nor  could  any  invitation  b)  him  to 


Digitized  by 


Google 


BOSTON  ELEVATED  RY.  CO.  V.  PAUL  BOYTON  CO.       347 

the  defendant  to  enter  because  of  a  breach  of  the  conditions,  or  any 
admission  by  him  that  there  had  been  such  a  breach,  have  bound  or 
estopped  the  plaintiff. 

[4 J  Henry  Wheeler,  called  by  the  defendant,  a  member  of  the  Bos- 
ton bar,  who  had  acted  for  the  plaintiff  in  its  above  controversy  with 
the  Grace  &  Hyde  Company,  produced  from  the  letter  book  of  his 
firm  a  copy  of  a  letter  dated  May  20,  1898,  which,  according  to  his  tes- 
timony, formed  part  of  his  correspondence  with  Chicago  counsel  for 
the  plaintiff,  about  the  then  pending  litigation.  It  contained  statements 
tending  to  show  the  weather  at  or  before  the  date  of  the  letter  to  have 
been  such  that  the  exhibition  which  the  plaintiff  was  to  maintain  should 
have  been  open  May  15,  1898.  The  copy  offered  by  the  defendant  was 
excluded.  Of  its  exclusion,  the  defendant  clearly  has  no  right  to  com- 
plain. Not  only  was  there  no  express  proof  of  the  sending  or  receipt 
of  the  letter  itself,  but  it  was,  at  most,  a  statement  of  the  witness'  opin- 
ion, communicated  between  counsel  acting  on  the  same  side  of  a  pend- 
ing suit.  The  witness  was  allowed  to  use  the  copy  to  refresh  his  recol- 
lection in  testifying.  The  defendant  cannot  say  it  was  in  any  way 
prejudiced  by  the  ruling  that  the  copy  was  not  by  itself  admissible. 

4.  The  measure  of  damages,  as  the  court  ruled  at  the  trial,  was  to 
be  the  value  to  the  plaintiff  of  the  unexpired  term  of  the  lease,  which, 
on  May  24,  1898,  had  until  February  1,  1901,  to  run.  Of  this  instruc- 
tion, we  think,  for  the  reasons  stated,  that  the  defendant  has  no  right 
to  complain.  It  is  clear  from  what  has  been  said  that  we  consider  the 
court  to  have  been  right  in  refusing  to  rule  that  nominal  damages  only 
could  be  recovered. 

[5]  Four  witnesses  were  allowed,  against  objection,  to  give  their 
opinions  of  the  value  of  the  lease  for  the  above  unexpired  period.  The 
objection  was  that  they  were  not  sufficiently  qualified  as  to  the  values 
of  Boston  real  estate.  None  of  them  lived  in  Boston,  all  were  of 
Chicago,  and  their  qualifying  experience  appears  to  have  been  rather 
in  building  chutes  and  conducting  them  as  places  of  public  amusement, 
than  as  dealers  in  real  estate,  whether  in  Chicago  or  elsewhere.  But 
while  these  premises  had  been  held  by  the  plaintiff  as  tenant  under  the 
lease,  they  had  been  fitted  up,  at  much  expense  to  it,  with  chutes  and 
their  appurtenances ;  and  their  fair  value  to  whoever  might  be  entitled 
to  use  them  for  the  remainder  of  the  term  might  well  have  depended 
much  on  the  fact  that  they  were  so  equipped  for  the  special  and  pe- 
culiar use  thus  contemplated,  as  one  of  the  elements  entering  into  that 
value.  Upon  the  qualification  of  witnesses  offered  as  experts,  the  trial 
court  is  entitled  to  pass  in  its  discretion.  In  admitting  the  opinions  of 
the  witnesses  referred  to,  we  cannot  say  that  the  limits  of  that  discre- 
tion were  exceeded.  The  jury  were  instructed  that  the  value  of  the 
premises  for  use  as  a  place  of  amusement  was  only  one  of  several  al- 
leged elements  of  value,  all  of  which  were  to  be  considered. 

Evidence  was  admitted,  against  objection,  to  show  the  value  of  the 
structure  on  the  property,  the  amount  expended  in  permanent  improve- 
ments during  1897,  and  the  desirability  of  the  situation  for  amusement 
purposes.  All  these  matters  we  think  the  jury  were  rightly  allowed  to 
take  into  account,  in  determining  the  fair  value  of  the  leasehold  inter- 
est in  question,  as  possible  elements  of  that  value. 
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[8]  Testimony  was  admitted,  against  objection,  tending  to  show  the 
receipts,  expenses  and  net  profits  of  the  business  conducted  on  the 
premises,  after  they  had  been  fitted  up  as  above,  during  the  period  of 
their  operation  in  1896  and  1897  by  the  Grace  &  Hyde  Company  as  a 
place  of  public  amusement.  The  defendant's  objection  is  that  the 
profits  of  such  a  business  are  highly  speculative  and  conjectural,  and 
that  they  have  no  necessary  or  probable  connection  with  the  value  of 
a  leasehold  interest  of  the  premises  whereon  the  business  is  conducted. 
Of  course  the  amount  of  such  previous  net  profits  could  not  of  itself 
be  allowed  to  determine  the  value  of  such  an  interest,  but  in  view  of 
the  fact  that  the  business  was  that  for  which  the  premises  had  been 
expressly  adapted,  for  which  they  stood  ready  when  the  plaintiif  was 
deprived  of  them,  and  for  which  they  had  been  used  in  previous  sea- 
sons, we  are  unable  to  say  that  the  court  was  wrong  in  permitting  the 
jury  to  consider  them  as  an  additional  element  entering  into  the  esti- 
mate to  be  made.  We  can  hardly  doubt  that  intending  lessors  or 
lessees  would  so  consider  them  in  dealings  contemplating  an  agreement 
involving  the  same  question  of  value.  The  jury  were  carefully  in- 
structed in  regard  to  the  various  contingencies  which  might  affect  a 
business  such  as  that  from  which  these  profits  resulted,  and  were  cau- 
tioned to  make  due  allowance  therefor.  Under  the  instructions  they 
cannot  have  supposed  themselves  authorized  to  compensate  the  plain- 
tiff for  any  loss  of  net  profits  as  such.  See  AUis  Co.  v.  Columbia,  etc., 
Co.,  65  Fed.  52,  57,  58,  12  C.  C.  A.  511;  Dexter  v.  Manley,  4  Cush. 
(Mass.)  14,  27. 

We  find  no  error,  therefore,  in  the  instructions  given  upon  the  ques- 
tion of  damages. 

5.  There  are  two  assignments  of  error  which  go  to  the  plaintiffs 
capacity  to  maintain  the  suit. 

(1)  The  last  piece  of  evidence  offered  by  the  defendant  at  the  trial 
was  a  certificate  by  the  Illinois  Secretary  of  State  that  a  paper  annexed 
was  a  true  copy  of  an  order  made  by  him  July  1,  1903,  in  pursuance 
of  an  Illinois  statute  recited,  purporting  to  declare  the  plaintiflE*s  char- 
ter canceled  for  its  failure  to  make  an  annual  report  due  in  February, 
1903,  and  pay  the  required  fee  of  $1  thereon.  The  court  excluded  this, 
on  the  ground  that  it  could  not  affect  the  maintenance  or  prosecution 
of  the  suit,  and  for  other  reasons  not  specified.  In  view  of  the  Illinois 
statute  referred  to,  and  of  People  v.  Rose,  207  111.  352,  69  N.  E.  762, 
we  cannot  agree  with  the  defendant  that  the  certificate  was  of  itself 
proof  that  the  plaintiff  had  no  corporate  existence.  The  defendant 
offered  nothing  beyond  it ;  and  we  think  also,  although  the  pleadings 
raised  the  issue,  that  the  court  might  well  have  refused,  in  its  discre- 
tion, to  permit  the  question  to  be  raised  before  the  jury  in  the  manner 
attempted,  for  the  first  time,  when  the  end  of  so  long  a  trial  had  been 
so  nearly  reached. 

[7]  (2)  The  defendant's  supplemental  answer  alleged  the  appoint- 
ment, on  August  9,  1899,  some  months  after  this  suit  had  been  begun, 
by  an  Illinois  court  of  competent  jurisdiction,  of  a  receiver  to  take 
possession  of  all  the  plaintiff's  property  and  rights  of  action,  also  the 
due  qualification  of  the  receiver.  It  also  alleged  that  the  plaintiff  was 
without  right  to  prosecute  the  suit,  that  such  right  was  vested  in  the 
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receiver,  and  that  he  could  not  prosecute  without  leave  of  the  court. 
The  alleged  appointment  was  admitted  by  a  replication  which  alleged 
that  the  Illinois  receiver  had  obtained  auxiliary  appointment  as  re- 
ceiver of  the  plaintiff's  assets  in  Massachusetts,  was  duly  authorized 
to  prosecute  and  had  authorized  its  prosecution  by  the  plaintiff's  at- 
torney of  record.  The  defendant  does  not  appear  to  have  controverted 
what  the  replication  alleged,  but  it  asked  a  ruling  that  "Mr.  Wheelock, 
as  receiver,  cannot  prosecute  or  maintain  this  action."  This  was  re- 
fused. We  cannot  hold  the  refusal  prejudicial  error.  The  suit  did  not 
abate  by  the  appointment  of  a  receiver  for  the  plaintiff's  rights  of  ac- 
tion while  it  was  pending.  The  receiver  had  not  asked  to  intervene, 
nor  had  the  defendant  moved  to  have  him  substituted  as  plaintiff.  The 
question  of  his  right  to  maintain  the  action,  as  receiver,  in  the  juris- 
diction of  a  court  other  than  that  of  his  appointment  did  not  arise. 
See  Missouri,  etc.,  Co.  v.  Bank,  77  Fed.  117,  122,  23  C.  C.  A.  65. 

We  find  no  other  assignments  of  error  requiring  to  be  specifically 
dealt  with.  All  are  in  effect  disposed  of  by  the  conclusions  stated 
above. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest,  and  the 
costs  of  the  appeal. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  evidence  at  the  trial  failed,  in  our  opinion, 
to  show  that  the  plaintiff  had  ever  lost  its  possession  as  tenant  under 
the  leases.  The  justification  attempted  by  the  defendant  of  its  entry 
to  terminate  the  lease  was  based  upon  an  alleged  neglect  and  omission 
on  the  plaintiff's  part  to  keep  its  agreement  in  the  lease  that  "its  ex- 
hibition" should  be  "continuous  while  the  weather  of  each  year  per- 
mits." The  defendant  relied  for  that  purpose  upon  evidence  that  no 
exhibition  was  maintained  during  part  of  1898  while  the  weather  did 
permit,  and  upon  a  claim  that  it  was  entitled  to  rely  upon  statements 
to  that  effect  of  Wallace  E.  Hyde,  as  "manager"  of  the  exhibition. 
No  claim  appears  to  have  been  made  at  the  trial  that  the  entry  was 
justifiable  because,  for  want  of  possession  in  the  plaintiff,  no  exhibi- 
tion maintained,  whatever  the  weather,  could  have  been  its  exhibition. 

But  the  defendant  is  in  error  in  assuming  that  what  is  said  in  our 
opinion  as  to  the  inconsistency  of  its  contentions  was  the  controlling 
reason  for  overruling  its  exception  to  the  ruling  of  the  trial  judge  upon 
the  question  of  possession.  Even  if  we  should  accept  the  contention 
that  there  is  no  such  inconsistency,  this  would  not  affect  our  opinion 
that  the  plaintiff  entered  into  possession  under  the  lease,  and  that  there 
could  be  inferred  from  the  evidence  offered  by  the  defendant  no  sub- 
stantial change  of  affairs  in  this  respect  from  the  time  of  making  the 
lease  to  the  defendant's  entry  on  May  24,  1898. 

The  defendant  cannot  now  say  that  the  excluded  certificate  from  the 
Illinois  Secretary  of  State  might  have  been  followed  and  supplemented 
by  further  evidence  tending:  to  disprove  the  plaintiff's  corporate  exist- 
ence, in  view  of  the  fact  that  the  record  shows  no  offer  of  any  such 
evidence  at  the  time,  and  no  suggestion  of  a  desire  to  offer  any. 

The  petition  for  rehearing  is  therefore  denied. 
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(211  Fed.  824) 
POSTAL  TELEGRAPH-CABLE  CO.  OF  WASH.  v.  NORTHERN  PAa 

RY.  CO. 

(Circuit  Ck>urt  of  Appeals,  Ninth  Circuit    March  9,  1914.) 

No.  2268. 

1.  Eminent  Domain  (§  200*) — ^Pbocebdings  to  Ajssess  CJompensation — ^Bub- 

den  OF  Proof. 

Under  the  law  of  Washington,  the  petitioner  in  a  condemnation  suit 
has  the  burden  of  showing  the  reasonable  value  of  the  easement  sought  to 
be  appropriated  and  the  damages  or  absence  of  damage  to  the  remainder 
of  the  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  540.; 
Dec.  Dig.  §  200.*] 

2.  Eminent  Domain  (§  195*) — Pboceedinqs  to  Assess  Compensation — Plead- 

ings. 

Under  the  law  of  Washington,  the  defendant  in  a  condemnation  suit 
need  not  file  an  answer,  but  may  show  the  value  of  the  land  taken  and 
the  damages  which  he  will  sustain,  without  pleading  the  facts  on  which 
he  relies. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  524; 
Dec.  Dig.  §  195.*] 

3.  Trial  (§  63*) — Obdeb  of  Pbooi^-Rebuttal — Pboceedings  to  Assess  Com- 

pensation. 

Where,  in  a  proceeding  to  condemn  an  easement  for  a  telegraph  line 
along  a  railroad  right  of  way,  petitioner's  witnesses  who  testified  as  to 
defendant's  damages  were  cross-examined  as  to  the  additional  expense 
in  clearing  the  right  of  way  of  brush  necessitated  by  such  line,  thus  ad- 
vising the  petitioner  of  the  nature  of  defendant's  claim  for  damages,  the 
court  did  not  abuse  its  discretion  in  refusing  to  permit  the  petitioner  to 
Introduce  evidence  in  rebuttal  on  this  question,  as,  under  the  law  of  Wash- 
ington placing  the  burden  on  petitioner  to  prove  the  damages,  this  was 
a  part  of  its  case  in  chief. 

[Ed.  Note. — For  other  cases,  see  Trial,  CJent  Dig.  §|  151-153 ;  Dec.  Dig. 
«63:»] 

4.  Tbial  (§  67*) — Obdeb  of  Pboof— Rebuttal. 

Neither  party  after  he  has  rested  can,  as  a  matter  of  right,  introduce 
further  testimony  which  may  properly  be  considered  testimony  in  chief, 
and  whether  he  will  be  permitted  to  do  so  is  in  the  sound  discretion  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  1 157;  Dec.  Dig.  |  67.*] 

5.  Eminent  Domain  (§  222*) — Pboceedings  to  Assess  Compensation — In- 

structions. 

In  a  proceeding  to  condemn  an  easement  for  a  telegraph  line  along  a 
railroad  right  of  way,  where  defendant  introduced  evidence  to  show  that 
the  expense  of  keeping  the  right  of  way  free  from  brush,  grass,  etc, 
would  be  increased  by  such  line,  and  there  was  undisputed  evidence  that 
brush  would  grow  from  six  to  ten  feet  in  a  single  season,  and  that  it  was 
necessary  to  clear  it  upon  portions  of  the  right  of  way  every  year,  an 
instruction  that  the  statutes  of  the  state  imposed  no  duty  on  the  com- 
pany to  cut  or  burn  brush  on  the  right  of  way,  or  keep  it  free  from 
grass,  brush,  etc.,  was  properly  refused,  as  it  was  entirely  immaterial 
whether  there  was  such  a  statutory  requirement;  the  necessity  arising 
from  the  nature  of  the  situation,  and  it  being  undisputed  that  irrespective 
of  the  statute,  the  company  was  required  to  keep  the  right  of  way  clear 
of  brush. 

[Ed.  Note. — For  other  cases,  see  Elminent  Domain,  Cent  Dig.  |§  562- 
567 ;    Dec.  Dig.  |  222.*] 
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6.  Eminent  Domain   (§  222*) — ^Fboceedings  to  Assess  Compensation — In- 

structions. 

In  a  proceeding  to  condemn  an  easement  for  a  telegraph  line  along 
a  railroad  right  of  way,  where  an  instruction,  that  the  law  required  the 
railroad  company  to  use  reasonable  diligence  in  keeping  its  right  of  way 
free  from  inflammable  material,  and  that  if  it  failed  to  do  so  and  damages 
resulted  therefrom  it  was  liable,  that  if  it  was  necessary  or  desirable  to 
prevent  fires  in  the  operation  of  trains  or  for  any  other  necessary  or  ap- 
propriate railroad  use  or  purpose  the  expense  thereof  was  chargeable  to 
the  petitioner  if  the  necessary  expense  would  in  any  material  or  substan- 
tial degree  be  increased  by  reason  of  the  telegraph  Une,  which  additional 
expense  might  be  considered  in  arriving  at  the  verdict,  was  not  excepted 
to,  but  was  accepted  as  correctly  stating  the  law,  the  refusal  of  an  in- 
struction that  the  statutes  of  the  state  Imposed  no  duty  on  the  company 
to  cut  or  bum  brush  on  the  right  of  way  or  keep  it  free  from  grass,  brush, 
etc.,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §|  5d2- 
567 ;  Dec.  Dig.  $  222.*] 

7.  Eminent  Domain  (§  111*)— Compensation — Elements. 

If  the  necessary  expense  of  keeping  a  railroad  right  of  way  free  from 
inflammable  material  to  prevent  fires  or  for  any  other  necessary  or  ap- 
propriate railroad  use  or  puri)ose  would  in  any  material  or  substantial 
degree  be  increased  by  a  telegraph  Une  on  such  right  of  way,  such  addi- 
tional expense  was  a  proper  element  of  compensation  for  the  use  of  the 
right  of  way  by  the  telegraph  company. 

I  Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f§  294, 
298;  Dec.  Dig.  |  lll.*l 

8.  Eminent  Domain  (|  222*) — ^Pboceedinos  to  Assess  Compensation — In- 

8tbucti0ns. 

In  a  proceeding  to  condemn  an  easement  for  a  telegraph  line  along  a 
railroad  right  of  way  in  which  the  railroad  company  introduced  evidence 
to  show  that  the  exi)ense  of  keeping  the  right  of  way  free  from  brush 
would  be  increased  by  such  telegraph  line,  an  instruction,  that  the  rail- 
road company  owed  the  telegraph  company  no  duty  to  cut  or  remove 
such  brush  immediately  surrounding  the  poles  unless  necessary  for  the 
safe  and  proper  operation  of  trains  or  to  prevent  the  spread  of  flres,  was 
properly  refused;  the  question  being  whether  the  presence  of  such  line 
would  add  to  the  burden  of  keeping  the  right  of  way  free  from  brush,  and 
not  whether  there  was  any  duty  owing  the  telegraph  company  to  keep  it 
free  from  brush. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §§  662- 
567 ;   Dec.  Dig.  §  222.*] 

Koss,  Cii^cult  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  CHnton  W. 
Howard,  Judge. 

Condemnation  proceeding  by  the  Postal  Telegraph-Cable  Company 
of  Washington  against  the  Northern  Pacific  Railway  Company.  To 
review  the  judgment,  the  petitioner  brings  error.    Affirmed. 

The  plaintiff  in  error  was  the  petitioner  in  the  court  below  in  condemnation 
proceedings  to  establish  its  right  to  locate,  maintain,  and  operate  a  telegraph 
line  upon  and  along  the  right  of  way  of  the  defendant  in  error,  under  the 
authority  of  the  statutes  of  Washington,  which  gives  to  telegraph  companies 
the  right  of  eminent  domain  and  require  railroad  companies  to  allow  tele- 
graph and  telephone  companies  to  construct  and  maintain  telegraph  lines  on 
and  along  their  rights  of  way.  In  the  petition  it  was  alleged  that  the  poles 
and  wires  would  be  so  constructed  and  maintained  as  not  to  interfere  with  the 
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ordinary  use  or  travel  of  the  railroad  company,  and  the  prayer  of  the  peti- 
tion was  that  a  jury  be  impaneled  to  ascertain  and  determine  the  compensa- 
tion to  be  paid  to  the  defendant,  irrespective  of  any  benefit  to  be  derived  by 
it  from  the  said  telegraph  line.  Upon  the  evidence  submitted  before  the  jury 
a.  verdict  was  returned  for  the  defendant  in  the  sum  of  $15,000.  Thereupon 
judgment  was  entered. 

Hughes,  McMicken,  Dovell  &  Ramsey,  of  Seattle,  Wash.,  for  plain- 
tiff in  error. 

C.  H.  Winders,  of  Seattle,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-4] 
Error  is  assigned  to  the  ruling  of  the  trial  court  in  excluding  certain 
testimony  offered  in  rebuttal  by  the  plaintiff  in  error.  The  testimony 
was  excluded  on  the  ground  that  it  was  part  of  the  petitioner's  case  in 
chief,  and  not  proper  rebuttal  testimony.  It  is  not  disputed  that  the 
law  of  Washington  places  upon  the  petitioner  in  a  condemnation  suit, 
such  as  this,  the  burden  of  showing  the  reasonable  value  of  the  ease- 
ment sought  to  be  appropriated,  and  the  damage  or  absence  of  damage 
to  the  remainder  so  as  to  present  the  evidence  of  the  compensation 
that  should  be  paid  to  the  defendant.  The  law  of  that  state  does  not 
require  the  defendant  in  such  a  suit  to  file  an  answer,  and  he  may 
show  the  value  of  the  land  taken  and  the  damages  he  will  sustain  with- 
out having  presented  in  any  pleading  the  facts  on  which  he  relies. 
State  ex  rel.  Ami  Co.  v.  Superior  Court,  42  Wash.  675,  85  Pac.  669 ; 
Tacoma  v.  Wetherby,  57  Wash.  295,  106  Pac.  903.  In  pursuance  of 
that  law,  the  defendant  herein  filed  no  answer  to  the  petition.  Assum- 
ing the  burden  thus  imposed  upon  it  by  the  statute,  the  plaintiff  in  error 
called  witnesses  to  answer  the  question : 

"What  damage  or  diminution  in  the  value  of  the  use  of  this  right  of  way  by 
this  railway  company,  or  its  successors  in  interest,  in  the  use  and  operation 
of  the  right  of  way  for  any  railway  purpose,  would  be  occasioned  or  is  occa- 
sioned by  the  appropriation  of  the  right  to  construct  and  maintain  a  tele- 
graph line  as  proposed  in  this  petition?" 

The  witnesses  answered  that  the  damages  would  be  merely  nominal. 
The  two  principal  witnesses  were  cross-examined  by  the  defendant  in 
error,  and  were  interrogated  as  to  the  additional  expense  which  the 
telegraph  poles  and  line  would  add  to  the  expense  of  clearing  the  right 
of  way  of  the  railroad  company  of  brush.  One  of  them  testified  that 
he  could  not  answer  as  he  had  not  taken  into  consideration  the  ques- 
tion of  such  added  expense.  The  other  testified  on  cross-examination 
that  the  presence  of  telegraph  poles  would  not  add  any  appreciable 
amount  to  the  expense  of  keeping  the  right  of  way  clear  of  brush.  By 
the  cross-examination  of  these  witnesses  the  plaintiff  in  error  was  dis- 
tinctly advised  of  the  nature  of  the  defendant's  claim  for  damage ;  as 
much  so  as  if  there  had  been  an  answer  setting  up  such  elements  of 
damage  to  the  right  of  way.  The  plaintiff  in  error  had  the  opportunity 
then  to  offer  testimony  in  chief  to  show,  if  it  could,  that  the  presence 
of  the  telegraph  poles  on  the  right  of  way  and  the  wires  attached  there- 
to would  not  add  to  the  expense  of  keeping  the  right  of  way  clear  of 
brush,  and  such  testimony  was  a  part  of  its  case  in  chief  and  was  as 
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available  to  it  then  as  it  was  after  the  defendant  in  error  rested.  The 
plaintiff  in  error  was  not  taken  by  surprise,  therefore,  when  the  de- 
fendant in  error  offered  testimony  tending  to  prove  that  the  presence  of 
poles  and  wires  on  the  right  of  way  appreciably  enhanced  the  cost  of 
clearing  and  keeping  clear  the  right  of  way.  When,  after  the  defend- 
ant in  error  had  closed  its  testimony  and  rested,  the  plaintiff  in  error 
again  approached  the  subject  of  the  expense  of  clearing  the  right  of 
way  of  brush,  it  was  offering  evidence  ^hich  should  have  been  offered 
in  chief,  and  there  was  no  abuse  of  discretion  in  the  ruling  of  the  court 
that  the  evidence  so  offered  was  part  of  the  case  of  the  plaintiff  in  er- 
ror in  the  first  instance,  and  was  not  proper  rebuttal.  The  rule  is  thus 
expressed  in  38  Cyc.  1356 : 

"After  he  has  rested,  neither  party  can,  as  a  matter  of  right,  introduce  any 
further  testimony  which  may  properly  be  considered  testimony  in  chief.  The 
strict  rule  is  that  he  must  try  his  case  out  when  he  commences,  and  cannot 
divide  his  evidence  and  give  part  in  chief  and  part  in  rebuttal.  Any  relaxa- 
tion of  this  rule  is  but  an  appeal  to  the  sound  discretion  of  the  court." 

See,  also,  Marande  v.  Texas  &  P.  Ry.,  124  Fed.  42,  46,  59  C.  C.  A. 
562;  Mitchell  v.  City  of  Boston,  215  Mass.  150,  102  N.  E.  127;  Stew- 
art v.  Smith,  111  Ind.  526,  13  N.  E.  48. 

[5-7]  Was  there  error  in  giving  or  refusing  instructions?  The 
whole  case  before  the  court  and  jury  resolved  itself  into  the  inquiry: 
How  much  injury  would  the  railroad  company  sustain,  if  any,  by  rea- 
son of  the  presence  upon  its  right  of  way  of  the  proposed  telegraph 
poles  and  wires  ?  It  is  said  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  the  statutes  of  the  state  of  Washington  do  not  impose  any 
express  duty  upon  a  railroad  company  to  cut  or  burn  the  brush  growing 
upon  its  right  of  way,  or  to  keep  the  same  free  from  grass,  weeds, 
brush,  or  trees.  It  was  not  error  to  refuse  that  instruction  and  this 
for  two  reasons,  either  of  which  is  sufficient.  In  the  first  place,  it  was 
entirely  immaterial  whether  or  not  there  was  such  a  statutory  require- 
ment. It  was  not  disputed  that  irrespective  of  any  such  statute  the 
railroad  company  was  required  to  keep  its  right  of  way  clear  of  brush. 
It  was  shown  by  the  undisputed  testimony  that  on  the  right  of  way  of 
the  defendant  in  error  brush  will  grow  from  six  to  ten  feet  in  a  sin- 
gle season,  and  that  upon  portions  thereof  it  was  necessary  to  clear  the 
brush  every  year.  The  testimony  presented  to  show  such  necessity 
was  pertinent  to  the  issues  and  was  received  without  objection.  The 
necessity  was  one  not  created  by  statute,  but  by  the  very  nature  of  the 
situation.  In  the  second  place,  it  was  not  error  to  refuse  such  instruc- 
tion for  the  reason  that  the  plaintiff  in  error  took  no  exception  to  the 
charge  in  which  the  court  instructed  the  jury  as  follows : 

"You  are  instructed  that  the  law  requires  a  railway  company  to  use  rea- 
sonable diligence  in  keeping  its  right  of  way  cleared  from  inflammable  ma- 
terial, and  that,  where  it  fails  to  do  so  and  damage  results  therefrom,  the 
railway  company  is  liable ;  and  if  you  should  find  from  the  evidence  that  it  is 
necessary  or  desirable  for  the  railway  company,  in  order  to  prevent  the  set- 
ting out  and  spreading  of  fires,  in  the  operation  of  its  trains,  or  for  any  other 
necessary  or  appropriate  railway  use  or  purpose,  the  expense  thereof  should 
be  chargeable  to  the  petitioner  here  in  this  proceeding;  provided,  however, 
that  the  necessary  expense  thereof  would  in  any  material  or  substantial  de- 
128-C.C.A.— 23 
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?ree  be  Increased  by  reason  of  the  construction  and  maintenance  of  the  pro- 
posed telegraph  line  upon  said  right  of  way,  such  additional  expense,  If  any, 
may  be  considered  by  you  In  arriving  at  your  verdict" 

This  instruction  was  accepted  as  correctly  stating  the  law  applicable 
to  the  issues.  It  expressed  the  law  of  Washington  as  it  is  found  in 
the  opinion  of  the  court  in  Fireman's  Fund  Ins.  Co.  v.  Northern  Pacific 
Ry.,  46  Wash.  635,  91  Pac.  13. 

[8]  Nor  was  there  error  in»the  refusal  of  the  court  to  instruct  the 
jury,  as  requested  by  the  plaintiff  in  error,  that  the  railway  company 
would  owe  no  duty  to  the  telegraph  company  to  cut  or  remove  such 
brush  or  undergrowth  immediately  surrounding  the  poles  of  the  latter 
company  unless  the  jury  believed  from  the  evidence  that  the  cutting  of 
such  brush  or  undergrowth  would  be  necessary  for  the  safe  and  prop- 
er operation  of  the  railway  trains  and  business  or  to  prevent  the  spread 
of  fires.  There  was  nothing  in  the  evidence  to  which  this  requested  in- 
struction was  applicable.  No  question  was,  or  could  have  been,  at  any 
time  presented  of  any  duty  of  the  railway  company  to  the  telegraph 
company  to  cut  or  remove  brush,  and  to  have  given  the  requested  in- 
struction would  have  been  to  divert  the  attention  of  the  jury  from  the 
real  question  in  issue.  It  may  be  conceded,  as  argued,  that  the  obliga- 
tion imposed  upon  a  railroad  company  to  keep  its  right  of  way  free 
of  brush  or  other  material  likely  to  cause  damage  by  fire  is  not  to  be 
taxed  against  one  who  in  no  way  adds  to  that  burden,  but  that  proposi- 
tion was  wholly  aside  from  the  issues  and  the  evidence  in  the  case. 
But  a  single  question  was  presented  for  decision,  and  that  was  wheth- 
er the  presence  of  the  telegraph  poles  and  wires  would  add  to  the  bur- 
den of  the  duty  imposed  upon  the  railroad  company.  If  it  did  add 
to  that  burden,  clearly  it  was  proper  that  the  expense  of  bearing  the 
added  burden  should  be  assessed  against  the  telegraph  company,  which 
for  its  own  benefit  caused  it.  It  was  to  the  question  of  this  added  bur- 
den that  all  the  testimony  was  directed,  and  it  was  because  the  jury 
found  there  was  such  an  added  burden  that  they  returned  their  ver- 
dict against  the  petitioner.  The  instructions  of  the  court  to  the  jury 
clearly  and  properly  presented  the  single  issue  which  was  involved, 
and  the  attention  of  the  jury  was  confined  to  the  consideration  of  the 
additional  expense,  if  any,  which  the  railroad  company  would  incur 
in  clearing  its  right  of  way  of  brush  by  reason  of  the  presence  of  the 
telegraph  poles  and  lines  upon  its  right  of  way ;  and  the  jury  were,  in 
substance,  instructed  to  consider  the  obligation  to  clear  that  right  of 
way  as  one  resting  upon  the  railroad  company  for  its  own  benefit,  and 
not  for  the  benefit  of  any  other  person  or  corporation. 

We  find  no  error. 

The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  The  defendant  in  error  being 
the  owner  of  a  right  of  way  between  the  city  of  Seattle  and  Sumas  in 
the  state  of  Washington,  a  distance  of  about  120  miles,  over  which  it 
operates  its  line  of  railway,  the  plaintiff  in  error  commenced  this  pro- 
ceeding in  the  court  below  to  condemn  a  right  on  and  over  the  railway 
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right  of  way  upon  which  to  maintain  and  operate  a  telegraph  line, 
which  it  was  authorized  to  do  by  virtue  of  the  laws  of  that  state. 

In  its  petition  for  such  condemnation  the  telegraph  company  alleg- 
ed, among  other  things: 

That  its  line  "will  at  all  times  hereafter  be  constructed  and  reconstructed 
of  the  best  material  and  by  the  most  approved  methods  of  construction,  and 
will  consist  of  a  single  line  of  poles  not  less  than  20  nor  more  than  30  feet  in 
length,  including  length  underground  except  at  highways  or  where  obstruc- 
tions exist,  where  the  poles  will  be  of  such  a  height  as  may  be  required  by 
statute,  or  necessary  because  of  physical  conditions  existing,  or  to  protect 
other  wires  or  structures  rightfully  upon  the  said  right  of  way.  That  the 
poles  will  be  about  10  inches  in  diameter  at  the  base,  planted  from  4  to  8 
feet  in  the  ground,  according  to  the  length  of  the  poles,  and  in  such  positions 
upon  said  right  of  way  as  safe  and  proper  construction  permit;  the  poles 
to  be  placed  upon  that  portion  of  said  right  of  way  between  a  line  5  feet  from 
the  outer  edge  thereof  and  a  line  25  feet  from  the  center  of  the  main  track, 
except  where  the  right  of  way  may  be  less  than  60  feet  in  width,  or  where 
the  location  of  the  main  track  upon  the  right  of  way,  or  the  location  of  build- 
ings, tracks,  or  other  improvements  or  obstructions  upon  the  right  of  way  may 
make  it  impossible  to  place  the  poles  upon  that  portion  of  the  right  of  way 
above  described,  in  which  event  the  poles  will  be  placed  upon  the  most  prac- 
ticable remaining  portion  of  the  right  of  way  consistent  with  the  safe  and 
proper  construction  of  said  telegraph  line,  such  portion  of  said  right  of  way 
to  be  designated  by  said  railway  company  or  its  lessees,  so  as  not  to  interfere 
with  the  ordinary  travel  or- use  of  said  railroad.  That  the  poles  will  be  set 
about  165  feet  apart,  making  a  total  of  32  to  35  poles  to  the  mile,  excepting  at 
sharp  angles,  where  they  may  be  not  less  than  75  feet  apart,  and  around  cui*ves, 
where  they  may  be  from  117  to  131  feet  apart;  the  poles  to  be  equipped  with 
cross-arms  about  10  feet  long,  at  or  near  the  top  of  the  poles,  fastened  at 
about  the  middle  of  the  cross-arms  to  the  poles,  and  along  and  upon  said  cross- 
arms  or  poles,  or  upon  said  cross-arms  and  poles,  will  be  strung  a  sufficient 
number  of  wires  to  transact  such  business  as  will  be  given  to  the  telegraph 
company  by  the  United  States  government  and  the  public.  That  said  line  of 
poles  and  wires  will  be  so  constructed,  maintained,  and  operated  as  not  to 
interfere  with  the  ordinary  travel  or  use  of  said  railroad. 

"This  petitioner  further  avers  that  the  only  lands  that  will  be  actually  taken 
or  occupied  by  it  by  virtue  of  this  proceeding  will  be  about  one  square  foot  for 
each  pole ;  that  the  space  between  the  poles  and  under  the  wires  can  be  used 
by  said  railway  company  or  its  lessees  for  all  purposes  for  which  it  has  here- 
tofore been  used ;  that  wherever  it  becomes  necessary  for  said  telegraph  line 
to  cross  said  right  of  way  the  said  crossing  will  be  made  by  having  its  poles 
at  such  crossing  so  erected  and  its  wires  so  insulated  and  strung  so  high  above 
said  railroad  track  as  to  prevent  any  injury  to  or  interference  with  the  em- 
ployes or  property  of  the  said  railway  company.  And  this  petitioner  further 
stipulates  that  its  said  telegraph  line  will  not  interfere  with  any  other  tele- 
graph or  telephone  line  now  rightfully  upon  said  right  of  way;  that  if  at 
any  time  the  said  railway  company,  its  successors  or  lessees,  shall  require  for 
railroad  purposes  the  immediate  use  of  any  of  the  land  occupied  by  said  tele- 
graph line,  then  and  in  that  event,  upon  reasonable  notice  in  writing,  this 
petitioner  will,  at  its  own  expense,  remove  its  line  to  some  other  place,  to  be 
designated  by  said  railway  company,  adjacent  thereto,  on  said  right  of  way, 
so  as  not  to  Interfere  with  the  use  of  said  right  of  way  for  railroad  purposes; 
that  said  telegraph  line  will  not  be  erected  on  any  embankment  or  slope  or 
any  cut  of  said  right  of  way,  without  the  consent  of  said  railway  company, 
and,  if  at  any  time  said  railway  company  or  its  lessees  shall  require  its  en- 
tire right  of  way  for  railroad  purposes  at  any  point,  the  telegraph  company 
will  at  such  point  or  points  remove  its  line  entirely  off  said  right  of  way." 

The  question  as  to  what  the  telegraph  company  should  be  required 
to  pay  the  railway  company  for  the  right  thus  sought  came  on  for 
trial  in  the  court  below  before  a  jury,  resulting  in  a  verdict  in  favor 
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of  the  railway  company  for  $15,000,  upon  which  verdict  a  judgment 
was  entered  giving  the  telegraph  company  the  right  sought  upon  the 
payment  to  the  railway  company  of  that  sum,  with  costs.  The  case 
is  brought  here  by  the  petitioning  company  by  writ  of  error. 

It  shows  that  when  the  proceeding  was  instituted  the  railway  com- 
pany had  an  exclusive  right  to  use  the  strip  of  land  constituting  its 
right  of  way  for  railroad  purposes.  To  the  extent  that  that  exclusive 
right  of  enjoyment  for  railroad  purposes  was  diminished  in  value  by 
subjecting  its  right  of  way  to  that  sought  by  the  telegraph  company, 
and  the  extent  to  which  the  establishment  and  maintenance  of  the  tele- 
graph line  on  the  railway  right  of  way  might  be  properly  said  to  add 
to  the  railway  company's  burdens,  were  the  only  questions  to  be  deter- 
mined by  the  jury. 

In  the  state  of  Washington,  where  this  case  arose,  it  is  the  estab- 
lished rule  that  he  who  seeks  condemnation  of  another's  property  must 
affirmatively  show  the  reasonable  value  of  the  thing  sought  to  be  tak- 
en. Bellingham  Bay,  etc.,  R.  Co.  v.  Strand,  4  Wash.  311,  30  Pac. 
144.  In  assuming  that  burden  the  petitioner  below  introduced  wit- 
nesses who  testified  to  the  effect  that  the  value  of  the  railway  com- 
pany's right  of  way  for  railroad  purposes  would  not  be  diminished  by 
the  additional  servitude  to  be  created  by  the  construction  and  mainte- 
nance of  the  proposed  telegraph  line,  under  the  stipulations  of  the 
petition.  The  defendant  to  the  proceeding  introduced  testimony  to 
the  effect  that  the  construction  and  maintenance  of  such  telegraph  line 
on  the  railway  company's  right  of  way  would  impose  upon  the  latter 
company  an  additional  annual  expense  in  cutting,  piling,  and  burning 
the  undergrowth  thereon ;  its  enejineer  of  maintenance,  Perkins,  testi- 
fying among  other  things,  as  follows : 

"The  added  expense  has  not  been  made  an  exact  matter  of  record  by  book- 
keeping, but  I  would  estimate  from  my  general  knowledge  of  the  line  In  ques- 
tion, and  of  the  nature  of  it,  that  the  specific  and  general  items  that  add  to 
the  cost  of  the  maintenance  on  that  line  by  reason  of  the  presence  of  a  pole 
line  would  make  an  annual  amount  of  about  $15  per  mile.  Q.  Explain  to  the 
court  and  jury  how  you  arrive  at  that  figure.  A.  I  am  taking  into  considera- 
tion the  added  cost  of  clearing  the  right  of  way  from  brush ;  the  added  cost  by 
reason  of  the  particular  items  of  clearing  and  pulling  the  brush  and  Inflam- 
mable material  away  from  poles,  to  protect  them  from  destruction  by  fire; 
the  added  cost  by  reason  of  the  presence  of  poles  between  and  adjacent  to 
tracks,  in  the  way  of  acting  as  obstructions  to  the  handling  of  ties  and  tie  re- 
newal ;  the  added  cost  by  reason  of  the  protection  and  care  that  is  needed  in 
the  burning  of  old  fies,  and  needed  in  order  to  protect  the  poles  from  fire  and 
to  protect  the  wire  lines  from  damage;  the  added  cost  by  reason  of  delays 
that  occur  in  connection  with  construction,  in  waiting  for  poles  to  be  moved; 
and  the  actual  loss  of  the  use  of  a  certain  amount  of  team  track  capacity  by 
reason  of  poles  being  located  beside  team  tracks  and  thereby  preventing  the 
use  of  a  certain  part  of  the  team  track,  which  is  worth  a  certain  amount  of 
money  to  us,  and  to  some  extent  the  added  risk  by  reason  of  poles  being  in 
close  proximity  to  tracks  and  endangering  the  employes  and  others  in  con- 
nection with  the  operation  of  trains." 

And  its  witnesses  F.  M.  Smith  and  W.  H.  Gale  testifying,  among 
other  things,  as  follows: 
F.  M.  Smith: 

"Well,  it  would  increase  the  cost  of  maintenance  in  several  ways.  Places 
where  our  right  of  way  is  narrow,  it  would  doubtless  increase  the  cost  of 
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burning  the  old  tics;  that  is,  moving  them  to  a  place  where  sufficient  clearance 
could  be  obtained  from  the  wires  so  that  we  could  burn  them  without  injuring 
the  wires  and  also  in  unloading  our  ties  or  piling  them  up ;  and  in  places  where 
the  brush  is  rather  heavy  in  the  cutting  of  the  brush,  we  would  have  to  pile 
the  brush  back  from  the  poles  and  from  under  the  wires  so  that  when  the 
slashing  was  burned  it  would  not  destroy  the  poles  and  the  wires,  and  we 
have  at  various  times  when  we  do  this  burning  to  station  men  along  to  watch 
the  burning  so  that  the  poles  would  not  catch  and  burn  up.  And  this  labor 
represents  dollars  and  cents  and  probably  would  increase  the  cost  of  mainte- 
nance considerably.  In  some  certain  sections  in  tliis  burning  and  slashing 
probably  it  would  increase  the  cost  from  $12  to  $15  per  mile,  and  in  the  han- 
dling of  our  ties  for  burning  narrow  strips  of  right  of  way  such  as  we  have 
from  Fremont  to  Bothel  it  would  run  into  considerable  money  in  a  year,  de- 
pending on  the  number  of  ties  we  put  in.  It  would  increase  the  cost  prob- 
ably one  or  two  cents  a  tie  for  the  handling.  I  have  figures  showing  about 
one  cent  for  the  extra  handling  on  account  of  finding  a  proper  place  to  burn 
them." 

W.  H.  Gale: 

"We  have  right  of  way  on  a  part  of  our  track  that  we  have  no  poles  on,  and 
if  we  go  once  a  year  and  cut  that  brush  we  can  cut  it  irrespective  of  where  it 
falls.  We  can  let  it  fall  anywhere  except  next  to  the  fences.  When  the  men 
are  cutting  brush  they  let  it  fall  away  from  the  fence.  We  do  not  make  any 
pretense  of  piling  the  brush  to  burn  it  because  it  dries  out  better,  and  after  we 
come  to  bum  it  we  can  get  a  better  burn,  because  it  burns  every  weed  on  that 
right  of  way.  It  is  our  desire  always,  when  we  burn  it — it  not  only  helps  to- 
burn  the  brush,  but  it  sets  it  back  by  burning  the  roots,  and  where  you  have  a 
line  of  poles  you  have  to  protect  those  poles  by  cutting  around  the  poles  and 
throwing  the  stuff  back  a  sufficient  distance  to  save  the  poles.  We  have  al- 
ways done  it.  That  has  been  the  practice,  and  it  is  quite  an  item  when  you 
come  to  clear  a  right  of  way  to  clear  away  and  keep  it  away  and  save  the 
poles  while  you  are  burning  it.  Q.  About  how  much  a  mile,  Mr.  Gale? 
♦  ♦  ♦  A.  I  would  say  at  least  $10  or  $12  per  mile,  easily,  for  the  difference 
in  pulling  away  the  brush.  There  have  been  a  great  many  of  the  telegraph 
company's  poles  on  fire  at  one  time  or  another.  The  matter  of  extinguishing 
the  fires  requires  labor.  I  never  knew  the  telegraph  company  to  furnish  men 
to  watch  the  poles  or  pull  back  the  brush  when  they  are  burning,  or  to  clear 
any  of  the  right  of  way  except  to  chop  down  a  few  of  the  tops  which  might  be 
reaching  up  to  the  lower  wires.  We  have  to  cut  it  off  again  just  the  same  and 
it  takes  more  work  to  do  it" 

The  plaintiff  in  error  sought  to  rebut  this  testimony  of  the  railway 
company  by  several  witnesses,  but  the  trial  court  rejected  the  offer 
upon  the  ground  that  the  testimony  should  have  been  given  in  chief, 
to  which  ruling  the  plaintiff  in  error  reserved  an  exception. 

No  such  cause  of  damage  appears  to  have  been  pleaded  by  the 
railway  company;  indeed,  it  has  been  held  that  the  clearing  of  such 
a  right  of  way  and  the  burning  or  other  disposition  of  the  brush  and 
other  obstructions  thereon  is  not  to  be  considered  in  assessing  such 
damages  for  the  reason  that  such  expense  is  incurred,  not  as  a  result 
of  the  construction  of  the  line  of  telegraph,  but  because  necessary  to 
the  railway  company  in  the  safe  conduct  of  its  own  business.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Telegraph-Cable  Co.,  120  Ga.  268,  48  S. 
E.  19,  1  Ann.  Cas.  734.  However  that  may  be,  I  am  of  the  opinion 
that  the  plaintiff  in  error  was  entitled  to  rebut  the  evidence  given  by 
the  railway  company  upon  the  subject. 

The  state  of  Washington  has  this  statute : 

"Every  one  clearing  right  of  way  for  railroad,  wagonroad  or  other  road, 
shall  pile  and  burn  on  such  right  of  way  all  refuse  timber,  slashings,' choppings 
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and  brush  cut  thereon,  as  rapidly  as  the  clearing  or  cutting  progresses,  and 
the  weather  conditions  permit,  or  at  such  other  times  as  the  forester,  or  any 
of  his  assistants,  or  any  warden,  may  direct,  and  before  doing  so,  shall  obtain 
a  permit."     Sessions  Laws  1911,  p.  634. 

As  will  be  observed,  this  statute  does  not  expressly  require  a  rail- 
road company  to  keep  its  right  of  way  free  of  brush  and  other  like 
obstructions,  and  the  plaintiff  in  error  requested  the  trial  court  in  this 
case  to  instruct  the  jury  as  follows: 

"You  are  further  instructed  that  the  statutes  of  the  state  of  Washington 
do  not  impose  any  express  duty  upon  the  defendant  railway  company  to  cut 
or  bum  the  brush  growing  on  its  right  of  way,  nor  to  keep  the  same  free  from 
grass,  weeds,  brush,  or  trees ;  neither  does  It  impose  any  such  express  duty 
upon  the  telegraph  company.  If,  however,  the  defendant  railway  company 
does  clear  its  right  of  way  of  timber,  slashings,  choppings,  and  brush,  then  it 
is  made  its  duty  under  the  laws  of  this  state,  as  rapidly  as  the  clearing  or  cut- 
ting progresses  and  the  weather  conditions  permit  or  at  such  times  as  the 
forester  or  any  of  his  assistants,  or  any  fire  warden,  may  direct,  to  obtain  a 
permit  and  to  pile  and  bum  the  same  on  such  right  of  way.'* 

The  court  refused  to  give  this  instruction,  to  which  exception  was 
taken  by  the  plaintiff  in  error,  and  gave  to  the  jury,  among  others,  the 
following : 

"The  law  requires  a  railway  company  to  use  reasonable  diligence  in  keeping 
its  right  of  way  clear  from  inflammable  material,  and  that  where  it  falls  to 
do  so  and  damage  results  therefrom,  the  railway  company  is  liable" — to  which 
latter  instruction  the  plaintiff  in  error  also  excepted. 

The  direct  effect  of  the  refusal  of  the  request  of  the  petitioner  for 
the  above  instruction  respecting  the  clearing  of  the  right  of  way,  and 
the  giving  of  the  last  one  above  quoted,  was  to  tell  the  jury  that  the 
cost  to  the  railway  company  of  keeping  its  right  of  way  free  of  such 
material  was  properly  chargeable  as  damages  against  the  petitioner 
for  the  right  of  way  sought  by  it,  regardless  of  whether  such  clearing 
would  or  would  not  be  made  necessary  or  proper  by  the  construction 
and  maintenance  of  the  telegraph  line,  and  to  what  extent,  if  at  all. 
And  this  was  emphasized  by  the  refusal  of  the  court  (to  which  re- 
fusal the  petitioner  also  excepted)  to  give  this  requested  instruction : 

"You  are  further  instructed  that,  if  you  believe  from  the  evidence  that  the 
clearing  of  brush  and  other  undergrowth  immediately  surrounding  the  poles  of 
the  telegraph  company  would  require  additional  time  and  expense,  then  the 
defendant  railway  company  will  owe  no  duty  to  the  telegraph  company  to  cut 
or  remove  such  brush  and  undergrowth,  and  it  need  not  incur  such  additional 
expense  unless  you  believe  from  the  evidence  that  the  cutting  of  such  brush 
or  undergrowth  Immediately  around  said  telegraph  poles  would  be  necessary 
for  the  safe  and  proper  operation  of  defendant's  railway  trains  and  business 
or  to  prevent  the  spread  of  fires  from  the  said  railway  across  its  right  of  way 
to  adjoining  land." 

Certainly  the  duty  imposed  by  law  upon  a  railroad  company  to  keep 
its  right  of  way  free  of  brush  or  other  material  likely  to  cause  damage 
is  not  to  be  taxed  against  any  other  party  who  in  no  way  adds  to  the 
burden,  but  is  imposed  upon  the  company  owning  the  right  of  way, 
as  a  duty  owing  to  the  public  and  for  the  protection  of  those  injured 
by  its  neglect.  Chicago,  Burlin^on,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  254,  17  Sup.  Ct.  581,  41  L.  Ed.  979,  and  authorities  there 
xrited. 
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I  am  of  the  opinion  that  the  plaintiff  in  error  was  clearly  entitled  to 
Bhow,  if  it  could,  that  the  construction  and  maintenance  of  its  tele- 
l^raph  line  on  the  right  of  way  of  the  railway  company  would  not  add 
to  any  burden  imposed  by  law  utx>n  the  latter  company  to  keep  its  right 
of  way  free  of  brush  and  other  like  obstructions,  or,  if  at  all,  to  what 
extent.  Chicago,  etc.,  R.  Co.  v.  Phelps,  125  111.  482,  17  N.  E.  771 ; 
Hartshorn  v.  Illinois,  etc.,  Ry.  Co.,  216  111.  392,  75  N.  E.  122. 

From  what  has  been  said,  I  think  the  judgment  should  be  reversed, 
and  the  cause  remanded  to  the  court  below  for  a  new  trial,  and  there- 
fore dissent  from  that  given  here. 


(211  Fed.  833) 

THE  FULLERTON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  2,  1914.) 

No.  2262. 

L  Admiralty  (§  118*) — Review  on  Appeal — Failure  of  Trial  Court  to 
Find  Facts. 

Where  a  court  of  admiralty  omits  to  find  facts  which  are  material  to 
the  issues  in  a  case,  although  they  are  proved  by  the  evidence,  the  case 
is  reviewable  by  an  appellate  court  on  the  facts  unaffected  by  any  finding 
of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  |§  75&-775,  794; 
Dec.  Dig.  §  118.* 

Api)ealable  orders  and  decrees  in  admiralty,  see  note  to  In  re  Oceanic 
Steam  Navigation  Co.,  124  C.  C.  A.  348.] 

2.  Collision  (§  22*) — ^Action  for  Collision — Defenses — Inevitable  Ac- 
cident. 

A  vessel  cannot  be  exonerated  from  fault  for  i^  collision  on  the  ground 
of  inevitable  accident,  where  the  other  vessel  was  clearly  not  in  fault, 
unless  it  is  shown  that  those  in  charge  of  her  navigation  endeavored  by 
every  means  in  their  power,  with  due  care  and  caution  and  a  proper  dis- 
play of  nautical  skill,  to  prevent  the  collision. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  |  19;  Dec.  Dig. 
§  22.«] 

6.  Collision  (§  71*) — Moving  and  Anchored  Vessel — Excessive  Speed  in 
Fog. 

The  car  ferryboat  Transit,  which  ran  daily  but  at  irregular  intervals 
between  Oakland  Mole  and  Mission  Bay  slip  in  San  Francisco  harbor, 
at  night  and  in  a  dense  fog,  came  into  collision  with  the  barkentine  Ful- 
lerton  in  the  anchorage  grounds  in  Mission  Bay,  where  she  had  been  lying 
for  about  three  months,  several  hundred  feet  out  of  the  fairway  of  the 
Transit,  as  was  known  to  the  master  of  the  latter.  The  Fullerton  was 
properly  lighted  and  was  sounding  her  fog  bell.  The  master  of  the  Trans- 
it did  not  know  where  he  was,  and  those  on  board  did  not  see  the  lights 
of  the  Fullerton  or  hear  her  bell  until  too  late  to  stop.  The  master  tes- 
tified that  she  was  going  at  a  speed  of  7  miles  an  hour  "more  or  less," 
and  when  moving  at  such  speed  she  could  not  be  stopped  within  less  than 
800  feet.  Held,  that  the  collision  could  not  be  attributed  to  inevitable  ac- 
cident, but  was  due  to  the  fault  of  the  Transit  in  moving  at  a  speed 
which  was  excessive  and  negligent  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  §  101 :  Dec.  Dig. 
i  71.*] 

*For  other  cases  see  same  topic  &  fi  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Collision  (§  lOO*)— Vessel  Navigating  San  Francisco  Habbor—Exces- 
sivE  Speed  in  Fog. 

A  speed  of  7  miles  an  hour  in  the  harbor  of  San  Francisco  at  night 
and  in  a  dense  fog  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  ff  21S-215;    Dec 
Dig.  §  100.* 

Collision  rules,  speed  of  steamers  in  fog,  see  note  to  The  Niagara,  28 
C.  C.  A.  532.] 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  First  Division  of  the  Northern  District  of  California ; 
Frank  S.  Dietrich,  Judge. 

Suit  in  admiralty  for  collision  by  the  Southern  Pacific  Company,  as 
owner  of  the  car  ferryboat  Transit,  against  the  barkentine  Fullerton 
(the  Mission  Transportation  &  Refining  Company,  claimant),  and  cross- 
libel.  Decree  dismissing  both  libel  and  cross-libel,  and  both  parties 
appeal.    Reversed  and  remanded. 

In  September,  1909,  the  Fullerton,  a  four-masted  barkentine  235  feet  in 
length  belonging  to  the  appellant  herein,  was  anchored  off  Mission  Bay  slip 
in  San  Francisco  harbor,  and  she  remained  so  at  anchor  until  December  13, 
1909,  when  at  about  11 :25  p.  m.  in  a  dense  fog  the  Transit,  a  freight  car  ferry- 
boat operated  by  the  appellee,  collided  with  her.  The  Transit  at  the  time  of 
the  collision  was  on  one  of  her  trips  from  Oakland  Mole  for  the  Mission  Bay 
slip  loaded  with  freight  cars.  She  had  passed  the  Fullerton  on  three  or  four, 
and  sometimes  many  more,  trips  per  day  while  the  latter  was  at  anchor.  On 
the  evening  of  the  collision  the  Transit  had  left  the  Oakland  Mole  at  5:43 
p.  m.  and  arrived  at  the  Mission  Bay  slip  at  6 :27.  She  left  the  slip  at  7 :14 
and  arrived  at  the  Oakland  Mole  at  7:52.  She  left  the  mole  again  at  8:01 
and  arrived  at  Mission  Bay  at  8 :40.  At  9 :30  she  returned  to  Oakland,  arriv- 
ing there  at  10:24.  She  left  again  at  10:53,  and  it  was  on  this  return  trip 
that  she  ran  into  the  Fullerton.  Shortly  after  she  started  on  that  trip  a  dense 
fog  set  in.  She  proceeded  at;  a  speed  of  seven  knots  an  hour,  "perhaps  more, 
perhaps  less,"  according  to  the  testimony  of  her  master.  Twenty-two  or 
twenty-three  minutes  after  leaving  Oakland  a  fog  bell  was  heard  directly 
ahead  of  the  Transit,  and  it  was  taken  to  be  the  bell  on  the  Mission  Bay  slip. 
Shortly  thereafter  a  lookout  on  the  Transit  reported  the  FuUerton's  light. 
The  master,  who  was  in  the  pilot  house  steering  the  Transit,  looked  up  from 
the  compass,  and,  seeing  the  FuUerton's  light,  gave  the  signal  to  go  full  speed 
ahead  and  put  the  helm  hard  aport,  aiming  to  cross  the  FuUerton's  bow. 
Looking  again,  he  saw  there  was  no  chance  of  avoiding  a  collision  and,  hear- 
ing the  first  officer,  who  was  looking  out  of  the  pilot  house  window,  say.  "Stop 
her,  Captain !"  he  rang  the  stop  bell,  but  was  unable  to  avoid  the  collisdon. 

A  libel  was  filed  by  the  appellee  against  the  Fullerton,  and  a  cross-libel  was 
filed  by  the  appellant  against  the  appellee,  and  the  evidence  was  mostly  taken 
in  open  court.  The  trial  court  held  that  the  collision  was  due  to  an  inevitable 
accident ;  if  not  that,  to  an  inscrutable  fault.    Both  parties  have  appealed. 

Edward  J.  McCutchen,  Ira  A.  Campbell,  and  McCutchen,  Olney  & 
Willard,  all  of  San  Francisco,  Cal.,  for  appellant  and  cross-appellee. 

Louis  T.  Hengstler  and  J.  E.  Foulds,  both  of  San  Francisco,  Cal., 
for  appellee  and  cross-appellant. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  court  below,  upon  conflicting  evidence,  the  value  of  which  de- 

*For  other  cases  see  same  topic  &  S  numbbb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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pended  upon  the  credibility  of  witnesses  who  were  heard  in  open  court, 
found  that  at  and  prior  to  the  time  of  the  collision  the  Fullerton's  bell 
was  being  rung  in  the  manner  required  by  the  rules.  That  finding, 
upon  well-settled  principles,  may  be  taken  as  conclusive,  since  there 
is  no  showing  that  it  is  against  the  decided  weight  of  the  evidence.  It 
was  conceded  that  the  FuUerton's  anchor  lights  were  up  and  were 
burning  brightly.  But  the.  court  made  no  finding  as  to  the  speed  of  the 
Transit,  the  darkness  of  the  night,  the  density  of  the  fog,  or  the  pre- 
cautions taken  on  board  the  Transit  to  prevent  the  collision.  The  court 
disposed  of  these  questions  by  saying : 

"While  there  are  some  features  of  the  testimony  which  if  detached  tend  to 
show  a  want  of  care  in  the  navigation  of  the  Transit  immediately  prior  to  the 
collision,  considering  the  entire  record  I  am  inclined  to  the  view  that  such  a 
conclusion  is  not  warranted.** 

In  so  disposing  of  the  allegations  in  the  libel  against  the  appellee, 
the  court  omitted  to  find  facts  which  were  material  to  the  issues  and 
which  were  proven  by  the  evidence,  and  the  case  comes  here  for  re- 
view upon  the  facts,  so  far  as  they  concern  the  conduct  of  the  officers 
in  command  of  the  Transit,  unaffected  by  any  finding  of  fact  of  the 
court  below.  The  E.  A.  Packer,  140  U.  S.  360,  11  Sup.  Ct.  794>  35 
L.  Ed.  453;  The  City  of  New  York,  147  U.  S.  72,  13  Sup.  Ct.  211,  37 
L.  Ed.  84. 

It  is  not  disputed  that  when  the  Fullerton  was  anchored  in  Septem- 
ber she  was  placed  within  the  permitted  anchorage  ground  and  at  a 
point  from  1,000  to  1,500  feet  south  of  the  north  boundary  line  thereof. 
It  is  contended  by  the  appellee  that  three  or  four  days  before  the  col- 
lision a  gale  from  the  southwest,  which  at  its  maximum  was  33  miles 
and  13.2  miles  at  the  average,  had  shifted  her  position  to  the  north- 
ward, so  that  she  then  lay  within  the  Transit's  fairway.  The  appellee 
did  not  make  such  an  allegation  in  its  libel,  but  alleged  that  at  the  time 
of  the  collision  the  FuUferton  was  anchored  at  a  point  near  the  Transit's 
fairway.  The  contention  that  the  FuUerton's  position  was  shifted  is 
not  sustained  by  the  eyidence ;  for,  although  the  witnesses  for  the  ap- 
pellant do  not  agree  as  to  the  precise  point  of  her  anchorage  as  meas- 
ured from  the  shore  line,  they  substantially  agree  in  placing  her  at  least 
1,000  feet  away  from  the  north  line  of  the  permitted  anchorage  zone, 
and  their  evidence  is  corroborated  by  the  testimony  of  the  master  of 
the  Transit,  who,  while  he  testified  that  the  Fullerton  had  shifted  her 
position,  stated  that  shortly  thereafter  and  before  the  collision  he  took 
bearings  on  her  new  position  from  the  Mission  Bay  slip  and  found  that 
she  lay  east  northeast  from  that  point,  "perhaps  1,000  yards  off  shore. 
.  I  don't  know  how  far."  The  line  of  the  bearing  so  taken,  if  extended 
1,000  yards,  would  place  the  Fullerton  more  than  1,000  feet  south  of 
the  north  line  of  the  anchorage  ground,  and  if  extended  a  greater  dis- 
tance it  would  place  her  still  farther  away  from  that  line.  The  Fuller- 
ton  was  235  feet  in  length,  and  she  was  well  equipped  with  heavy 
anchors,  her  port  anchor  weighing  something  over  5,000  pounds  and 
her  starboard  anchor  4,500  pounds,  and  both  anchors  were  out  when 
gales  were  blowing.  The  Transit's  fairway  opposite  the  point  where 
the  Fullerton  was  anchored  was  4,500  feet  wide.    At  no  time  had  com- 
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plaint  been  made  either  by  the  harbor  commissioners  or  by  the  officers 
of  the  Transit  that  the  FuUerton  was  not  anchored  in  a  proper  place. 
Other  vessels  were  anchored  within  a  quarter  of  a  mile  of  her.  She 
being  thus  properly  anchored  with  bright  riding  lights  up  and  her  fog 
bell  ringing,  no  fault  can  be  imputed  to  her  as  contributing  to  the  col- 
lision. 

[2]  The  court  below  held  that  the  collision  was  the  result  of  in- 
evitable accident.  In  collision  cases  the  accident  is  said  to  be  inevitable 
when  it  is  not  possible  to  prevent  it  by  the  exercise  of  due  care,  cau- 
tion, and  nautical  skill.  The  term  is  usually  applied  to  collisions  caused 
by  a  vis  major  or  by  the  intervention  of  other  vessels  or  floating  ice, 
or  a  severe  snowstorm  or  the  disablement  of  the  steering  gear.  In  The 
Mabey  and  Cooper,  14  Wall.  204,  215  (20  L.  Ed.  881)  the  court  said: 

"Inevitable  accident,  as  applied  to  a  case  of  this  description,  must  be  under- 
stood to  mean  a  collision  which  occurs  when  both  parties  have  endeavored,  by 
every  means  in  their  power,  with  due  care  and  caution,  and  a  proper  display 
of  nautical  skill,  to  prevent  the  occurrence  of  the  accident,  and  where  the 
proofs  show  that  it  occurred  in  spite  of  everything  that  nautical  skill,  care, 
and  precaution  could  do  to  keep  the  vessels  from  coming  together." 

[3]  The  FuUerton  being  without  fault,  the  question  arises  whether 
the  officers  in  charge  of  the  Transit  endeavored  by  every  means  in  their 
power,  with  due  care  and  caution,  and  a  proper  display  of  nautical  skill, 
to  prevent  the  collision.  The  fact  of  the  collision  cast  upon  the  ap- 
pellee the  burden  of  proof  of  showing  that  the  Transit  was  without 
fault,  for  the  officers  of  the  Transit  were  well  aware  of  the  position 
of  the  FuUerton,  having  passed  her  many  times  in  the  three  months 
during  which  she  had  been  at  anchor.  Once  or  twice  they  had  passed 
within  100  feet  of  her.  At  other  times  their  course  had  run  as  far  as 
a  mile  north  of  her,  In  The  Virginia  Ehrman,  97  U.  S.  309,  315  (24 
L.  Ed.  890)  the  court  said: 

"Vessels  in  motion  are  required  to  keep  out  of  the  way  of  a  vessel  at  an- 
chor, if  the  latter  is  without  fault,  unless  it  appears  that  the  collision  was  the 
result  of  inevitable  accident;  the  rule  being  that  the  vessel  in  motion  must 
exonerate  herself  from  blame,  by  showing  that  it  was  not  in  her  power  to 
prevent  the  collision  by  adopting  any  practicable  precaution." 

See,  also.  The  Oregon,  158  U.  S.  186,  15  Sup.  Ct.  804,  39  L.  Ed.  943. 

We  think  the  Transit  was  at  fault  in  not  coming  to  a  stop  and  ascer- 
taining the  position  of  the  bell  which  was  heard  shortly  before  the  col- 
lision, and  that  the  beU  which  was  heard  was  the  Fullerton's  fog  beU, 
notwithstanding  that  all  the  Transit's  witnesses  testified  that  the  bell 
which  they  heard  was  the  bell  established  by  the  appellee  on  the  Mis- 
sion Bay  slip  to  guide  the  Transit  in  locating  the  slip  in  foggy  weather, 
and  that  they  did  not  hear  the  Fullerton's  beU  before  the  coUision.  The 
master  of  the  Transit  testified  that  a  bell  was  heard  22  or  23  minutes 
after  he  had  left  the  Oakland  Mole.  The  fastest  trip  of  the  Transit 
across  the  bay  that  night,  which  must  have  been  at  full  speed,  for  it 
was  before  the  fog  set  in,  was  made  in  38  minutes,  and  the  average 
trip  that  night  was  43%  minutes,  so  that  the  bell  must  have  been  heard 
while  the  Transit  was  at  least  15  minutes  distant  from  the  Mission  Bay 
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slip,  and  if,  as  the  master  testified,  the  Transit  was  going  at  a  reduced 
speed,  he  must  have  heard  the  bell  when  the  Transit  was  about  half- 
way across  or  a  mile  and  a  half  from  the  Mission  Bay  slip.  He  testi- 
fied that  he  usually  heard  it  when  he  was  6  or  7  minutes,  which  would 
be  a  half  a  mile,  away  from  the  slip.  There  was  no  testimony  that  it 
was  ever  heard  any  farther  away.  The  bell  on  the  slip  was  placed  in 
a  box  which  was  closed  in  the  rear,  with  a  sounding  board  behind  it, 
and  a  flare  out  in  front  pointing,  not  toward  the  Oakland  Mole,  but 
directly  out  from  the  slip,  and  the  sound  therefrom  was  projected  on 
a  direction  at  a  considerable  angle  from  the  Transit's  fairway. 

It  is  true  that  the  Transit's  witnesses  testify  that  they  recognized  the 
bell  which  they  heard  and  that  they  knew  it  was  the  Mission  slip  bell. 
Accustomed  as  they  were  to  the  sound  of  the  bell,  which  was  placed 
there  for  their  guidance,  their  testimony  is  entitled  to  considerable 
weight.  They  did  not  testify,  however,  that  they  recognized  the  bell 
from  any  peculiarity  of  tone,  but  from  the  manner  in  which  the  strokes 
were  made;  that  the  bell  on  the  slip  was  mounted  and  swung  as  a 
locomotive  bell,  while  a  fog  bell  on  a  ship  is  struck  with  a  quick,  jerky 
motion.  The  watchman  on  the  Fullerton  testified  that  the  FuUerton's 
bell  was  struck  by  means  of  a  rope  attached  to  the  upper  end  of  the 
clapper,  and  that  he  usually  rang  it  by  striking  the  clapper  against  one 
side  of  the  bell  only.  We  think  that  the  belief  which  the  Transit's  wit- 
nesses had  that  it  was  the  Mission  slip  bell  which  they  heard  was  very 
probably  induced  by  the  fact  that  they  were  not  listening  for  the  Ful- 
lerton's  bell  and  not  expecting  to  hear  it.  They  all  agreed  in  testifying 
that  they  had  no  thought  of  the  Fullerton,  that  they  believed  that  the 
Transit  was  proceeding  on  a  course  so  far  to  the  north  of  the  position 
of  the  Fullerton  that  they  need  not  expect  to  hear  her  bell.  It  seems 
impossible  that  they  could  have  heard  the  bell  on  the  slip  in  view  of 
its  distance  from  them ;  and  when  they  heard  a  bell  directly  ahead  of 
the  course  which  they  were  pursuing,  if  it  was  indeed  the  Mission  slip 
bell,  they  should  have  known  they  were  far  away  south  from  where 
they  thought  they  were  and  that  they  were  within  the  permitted  an- 
chorage zone  and  approaching  the  position  where  the  Fullerton  lay. 
None  of  them  testified  that  he  heard  the  bell  on  the  slip  after  the  col- 
lision, and  the  master  testified  that  he  did  not  hear  it  thereafter.  He 
added  that  he  lost  the  Mission  slip  bell  after  the  collision,  "We  drifted 
away  from  it  and  lost  the  sound." 

[4]  But  whether  or  not  the  Transit  was  at  fault  in  the  particular 
matter  just  considered,  we  think  she  clearly  was  at  fault  in  proceeding 
at  a  speed  of  7  knots,  "more  or  less,"  at  night  in  a  dense  fog  in  the 
harbor  of  San  Francisco.  In  The  Pennsylvania,  19  Wall.  126,  134 
(22  L.  Ed.  148),  the  Supreme  Court  quoted  with  approval  what  was 
said  by  the  Privy  Council  in  the  case  of  The  Europa  (Jenkin's  Rule  of 
the  Road  at  Sea,  52) : 

**Thl8  may  be  safely  laid  down  as  a  rule  on  all  occasions,  fog  or  clear,  light 
or  dark,  that  no  steamer  has  a  right  to  navigate  at  such  a  rate  that  it  is  im- 
possible for  her  to  prevent  damage,  taking  all  precaution  at  the  moment  she 
sees  danger  to  be  possible,  and,  if  she  cannot  do  that  without  going  less  than 
five  knots  an  hour,  then  she  is  bound  to  go  at  less  than  five  knots  an  hour." 
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The  court  added : 

•*We  do  not  think  the  evidence  shows  any  necessity  for  such  a  rate  of  speed 
as  the  steamer  maintained.  It  is  true  her  master,  while  admitting  she  was 
going  seven  Isnots,  states  that  he  don't  consider  she  could  have  been  steered 
going  slower— could  not  have  been  steered  straight.  And  two  other  witnesses 
testify  that,  in  their  opinion,  she  could  not  have  been  navigated  with  safety 
and  kept  under  command  at  a  less  rate  of  speed  than  seven  miles  an  hour. 
These,  however,  are  but  expressions  of  opinion  based  upon  no  facts.  They 
are  of  little  worth.  And  even  if  it  were  true  that  such  a  rate  was  necessary 
fonrsafe  steerage,  it  would  not  justify  driving  the  steamer  through  so  dense  a 
fog  along  a  route  so  much  frequented,  and  when  the  probability  of  encounter- 
ing other  vessels  was  so  great" 

Similar  views  as  to  the  speed  of  vessels  in  a  fog  have  been  expressed 
by  the  Supreme  Court  in  other  cases.  In  The  Martello,  153  U.  S. 
64,  14  Sup.  Ct.  723,  38  L.  Ed.  637,  a  speed  of  51/2  to  6  miles  an  hour 
in  going  out  of  the  harbor  of  New  York  was  held  excessive.  In  The 
Chattahooche,  173  U.  S.  540,  19  Sup.  Ct.  491,  43  L.  Ed.  801,  seven 
miles  off  Nantucket  Shoals  was  held  excessive ;  and  in  The  Colorado, 
91  U.  S.  692,  23  L.  Ed.  379,  "five  or  six"  miles  on  Lake  Huron  was 
condemned  as  excessive.  In  The  Nacoochee,  137  U.  S.  330,  11  Sup. 
Ct.  122,  34  L.  Ed.  687,  a  steamship  was  held  responsible  for  a  colli- 
sion on  the  high  seas  when  proceeding  in  a  fog  at  the  rate  of  7  knots 
per  hour.    In  the  opinion  in  that  case  Mr.  Justice  Blatchford  said: 

"She  was  bound,  therefore,  to  observe  unusual  caution,  and  to  maintain  only 
such  a  rate  of  speed  as  would  enable  her  to  come  to  a  standstill,  by  reversing 
her  engines  at  full  speed,  before  she  should  collide  with  a  vessel  wlilch  she 
should  see  through  the  fog." 

Similar  cases  are:  The  H.  F.  Dimock,  77  Fed.  226,  23  C.  C.  A. 
123;  The  Louisburg,  75  Fed.  424,  21  C.  C.  A.  424;  The  Kentucky 
(D.  C.)  148  Fed.  500;  Pennell  v.  United  States  (D.  C.)  162  Fed.  64; 
The  Tennessee  (D.  C.)  181  Fed.  287 ;  The  Catalonia  (D.  C.)  43  Fed. 
396;  The  Bailey  Gatzert  (D.  C.)  170  Fed.  101 ;  The  Manistee,  7  Biss. 
35,  Fed.  Cas.  No.  9,028;  The  Eleanora,  17  Blatchf.  88,  Fed.  Cas.  No. 
4,335. 

The  Transit  was  a  vessel  broad  of  beam,  325  feet  long,  and  owing 
to  the  construction  of  her  engines  she  could  not,  when  proceeding  at 
a  speed  of  seven  knots,  be  stopped  in  less  than  800  or  900  feet.  She 
did  not  answer  her  rudder  very  quickly.  Her  highest  speed  was  11 
knots.  The  contention  is  made  that  at  a  speed  of  less  than  7  knots 
she  would  have  lost  steerageway,  but  this  is  not  sustained  by  the  tes- 
timony.   The  master's  testimony  was  as  follows: 

"Q.  I  am  asking  you  about  the  lowest  speed  you  can  keep  steerageway.  A. 
I  have  never  found  out  going  on  the  reversed  bell.  Q.  As  a  matter  of  fact, 
can't  you  maintain  steerageway  at  three  knots?  A.  No,  sir.  Q.  Why  not? 
A.  On  account  of  one  rudder.  Q.  What  does  she  need,  more  rudders?  A.  One 
rudder  is  sufficient.  I  have  been  running  over  35  years  at  that  average  speed. 
Q.  Don't  you  think  she  would  maintain  steerageway  at  four  knots?  A.  Xo. 
sir;  but,  as  I  said  before,  I  do  not  know  the  exact  amount  of  knots.  I  know 
when  she  is  going  slow,  and  we  do  not  keep  a  log  as  you  do  in  deep  water 
shlijs,  we  run  there  under  slow  or  fast  Veil.  Q.  You  cannot  tell  me  In  knots 
how  slow  that  vessel  can  go  and  still  maintain  steerageway?    A.  No,  sir." 
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The  argument  is  made  that  the  speed  of  the  Transit  did  not  con- 
tribute to  the  accident,  that  the  collision  would  have  occurred  even 
if  she  had  proceeded  at  a  speed  of  three  or  four  knots  per  hour,  for 
the  reason  that  the  fog  was  so  thick  that  the  men  on  the  Transit  could 
not  discover  the  Fullerton's  lights  until  it  was  too  late  to  avoid  a  col- 
lision. The  same  argument  might  be  made  if  the  Transit  had  been 
going  at  her  highest  speed.  The  argiunent  is  not  convincing.  It  is 
true  that  the  witnesses  on  the  Transit  testified  that  they  did  not  see 
the  lights  on  the  Fullerton  until  the  Transit  was  within  200  feet  of 
her,  but  the  night  watchman  on  the  Fullerton  testified  that  he  saw 
the  Transit's  lights  when  that  vessel  was  about  three  ship  lengths 
away.    He  said: 

"I  heard  the  Transit  approaching,  what  I  beUeved  to  be  the  Transit  from 
her  whistle.  I  kept  trying  to  look  out  for  her,  and  kept  striking  the  beU  in 
between  the  whistles  when  I  had  a  chance  so  as  to  give  somebody  on  her  a 
show  to  hear  it  It  was  not  very  long  after  I  heard  her  whistle  that  I  saw 
the  loom  of  her  lights  through  the  fog,  and  when  she  was  about  three  ship 
lengths  away  I  could  see  both  of  her  range  lights,  one  immediately  after  the 
other." 

If  the  Transit  had  been  proceeding  at  three  or  four  knots  an  hour, 
the  men  on  board  of  her  would  have  had  more  time  in  which  to  hear 
the  Fullerton's  bell,  the  sound  of  which  was,  no  doubt,  obscured  by 
the  noise  of  the  Transit's  paddle  wheels,  machinery,  and  fog  whistle, 
and  the  collision  would  probably  not  have  occurred.  Where  the  noise 
created  by  the  passage  of  a  vessel  through  the  water  by  the  working 
of  her  machinery,  or  otherwise,  is  sufficient  to  prevent  the  sound  sig- 
nals of  another  vessel  from  being  heard,  it  becomes  her  duty  to  stop 
occasionally  and  listen,  or  to  slow  down  to  such  degree  of  speed  that 
the  noise  of  her  own  passage  through  the  water  will  not  interfere 
with  her  ability  to  hear  the  approach  of  others.  Spencer  on  Marine 
Collisions,  §  48.    In  The  Oregon  (D.  C.)  27  Fed.  751,  it  was  said: 

"If,  Instead  of  driving  through  a  fog  as  dense  as  then  prevailed,  the  steamer 
had  stopped,  even  for  a  few  moments,  the  noise  of  the  machinery  having 
ceased,  the  fog  horn  of  the  Mott  would  probably  have  been  heard." 

In  The  Eleanora,  Judge  Blatchford  said: 

"If  the  steamer  had  been  going  at  less  speed,  or  had  gone  ahead  a  short 
distance  and  then  stopped  still  and  listened,  and  thus  made  her  speed,  or  her 
passage  from  point  to  point  through  the  intervening  space,  and  not  merely  her 
running  rate  while  in  forward  motion,  that  'moderate  speed'  which  the  stat- 
ute requires,  it  is  quite  apparent  that,  blowing  her  whistle  continually,  at 
proper  intervals,  the  blast  would  have  been  heard  by  the  schooner,  and  an- 
swered by  the  fog  horn  over  the  starboard  side  of  the  schooner,  in  sufficient 
season  for  the  steamer  to  have  stopped  and  backed,  and  be  brought  to  a  stand- 
still, before  reaching  the  schooner.  Therefore  the  steamer  was  at  fault  as  to 
her  speed." 

The  appellee  cites  the  case  of  Wright  &  Cobb  Lighterage  Co.  v. 
New  England  N.  Co.  (D.  C.)  189  Fed.  809,  in  which  Judge  Holt  re- 
marked : 

"Ferryboats  cannot  tie  up  in  a  fog.  Public  interests  require  that  they  should 
make  their  regular  trips  even  in  very  thick  fogs." 
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In  that  case  it  was  held  that  a  ferryboat  was  not  negligent  for  navi- 
gating in  the  early  morning  in  a  fog  so  dense  that  other  vessels  could 
be  seen  but  for  very  short  distances,  and  was  not  in  fault  for  colliding 
with  a  car  float  alongside  a  dock,  which  had  been  moored  with  two 
others  off  the  end  of  the  pier,  and  against  which  the  ferryboat  was 
drifted  by  the  tide  while  waiting  a  clear  entrance  to  her  slip.  The  con- 
siderations that  controlled  the  decision  were  that  the  captain,  a  licensed 
pilot  of  long  experience,  was  at  the  wheel,  that  he  had  a  lookout  with 
him  in  the  wheelhouse  and  another  on  deck  forward  of  the  gates,  that 
he  proceeded  slowly,  sounding  fog  signals,  and  was  obliged  to  stop 
while  another  ferryboat  landed,  that  he  knew  substantially  where  he 
was,  that  he  could  hear  the  big  bell  rung  in  fogs  off  the  ferry  entrance, 
that  the  trip  in  question  was  the  first  trip  of  his  boat  since  about  mid- 
night, that  he  did  not  know  that  in  the  meantime  the  car  floats  had  been 
moored  off  Pier  5,  and  that  the  court  was  of  the  opinion  that  no  bell 
had  been  rung  on  the  tugs  which  had  the  barges  in  charge. 

The  facts  in  that  case  distinguish  it  from  the  case  at  bar.  The 
Transit  was  not  a  passenger  ferryboat  with  a  regular  time  schedule, 
but  a  freight  car  ferryboat  running  irregularly.  The  master  knew 
where  the  Fullerton  lay  at  anchor.  He  was  out  of  his  fairway  and 
did  not  know  where  he  was.  He  was  proceeding  at  a  speed  which  by 
the  decided  weight  of  authority  was  excessive.  His  vessel  did  not  re- 
spond quickly  to  the  rudder,  and  his  engines  were  of  such  construction 
that  at  the  speed  of  7  knots  she  could  not  be  stopped  in  less  than  800 
feet  and  could  not  at  any  speed  be  immediately  reversed  from  ahead 
to  full  speed  astern.  Cases  in  point  are  The  D.  S.  Gregory,  6  Blatchf . 
528,  Fed.  Cas.  No.  4,102;  The  Bedford,  5  Blatchf.  200,  Fed.  Cas.  No. 
1,216;  The  Rockaway  (D.  C.)  19  Fed.  449;  Id.  (C.  C.)  25  Fed.  775. 
It  follows  that  the  appellee  is  answerable  for  the  damage  to  the  Ful- 
lerton by  reason  of  the  collision. 

The  decree  is  reversed,  and  the  cause  is  remanded  to  the  District 
Court  for  further  proceedings. 


(211  Fed.  840) 

ALASKA  S.  S.  CO.  v.  INLAND  NAVIGATION  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  2,  1914.) 

No.  2276. 

Collision  (J  133*) — Suits  fob  Damages — Damages — Total  Loss  of  Vessel. 
In  case  of  the  total  loss  of  a  vessel  in  collision,  solely  through  the  fault 
of  the  other  vessel,  the  measure  of  damages  recoverable  by  her  owner  is 
her  market  value  where  she  has  such  a  value  and  it  can  be  shown.  If 
she  was  of  an  ordinary  type  of  construction,  in  general  use,  and  for 
which  there  was  a  market,  the  measure  of  her  value  is  the  price  at 
which  she  could  have  been  sold  in  the  market,  which  may  be  shown  by 
the  opinions  of  competent  witnesses,  and  her  original  cost  with  a  de- 
duction for  depreciation  may  only  be  resorted  to  as  fixing  her  value  where 
a  market  value  cannot  be  shown. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  §  287:   Dec.  Dig. 
§  133.*1 


•For  other  cases  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Clinton  W. 
Howard,  Judge. 

Suit  in  admiralty  for  collision  by  the  Inland  Navigation  Company, 
as  owner  of  the  steamship  Telegraph,  against  the  steamship  Alameda ; 
the  Alaska  Steamship  Company,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Reversed. 

It  is  alleged  In  the  libel  filed  by  the  Inland  Navigation  Company  that  on 
the  night  of  April  25,  1912,  while  its  steamship,  the  Telegraph,  was  lying  at 
her  bftrth  in  good  safety  on  the  north  side  of  the  Colman  Dock  in  the  city  of 
Seattle,  Wash.,  the  steamship  Alameda,  through  the  gross  negligence  of  the 
crew  of  her  engine  room,  and  in  direct  violation  of  the  orders  of  her  master, 
was  driven  at  great  speed  head  on  against  the  south  side  of  the  Colman  Dock, 
and  completely  through  said  dock,  and  the  stem  of  said  steamship  Alameda 
was  driven  into  the  side  of  the  hull  of  the  said  steamship  Telegraph  causing 
the  latter  to  sink  and  founder ;  that  as  a  result  of  said  collision  and  of  the 
ramming  and  sinking  of  said  steamship  Telegraph  she  became  and  was  a 
total  loss;  that  said  collision,  ramming,  and  sinking  of  said  steamship  Tele- 
graph was  without  any  fault,  neglect,  or  wrongful  act  on  the  part  of  said 
steamship  Telegraph  or  any  of  her  officers  or  crew,  but  was  due  wholly  to 
the  fault  of  the  said  steamship  Alameda. 

The  libelant  further  alleged  that  said  steamship  Telegraph  immediately 
prior  to  the  time  of  said  collision  was  of  the  value  of  $55,000;  that  as  a  re- 
sult of  said  collision  and  sinking  she  became  of  no  value  whatsoever;  and 
that  the  libelant  was  thereby  damaged  in  the  sum  of  $55,000. 

In  the  answer  filed  by  the  respondent  the  allegations  of  the  libel  with  re- 
spect to  the  circumstances  surrounding  the  collision  between  the  steamships 
Alameda  and  Telegraph  were  not  denied,  nor  did  the  respondent  deny  lia- 
bility for  the  damages  sustained  by  the  Telegraph.  But  the  respondent  did 
deny  that  the  steamship  Telegraph  immediately  prior  to  the  time  of  said 
collision  was  of  the  value  of  $55,000,  and  further  denied  that  the  libelant,  as 
a  result  of  said  collision  and  sinking  of  its  steamship,  the  Telegraph,  had 
been  damaged  in  that  sum. 

The  cause  was  referred  to  a  United  States  commissioner  for  the  taking  of 
testimony.  The  testimony  was  returned  into  court  by  the  commissioner, 
and  thereafter  a  final  decree  was  entered  by  the  court  below  in  favor  of 
the  libelant  and  against  the  respondent  for  the  sum  of  $45,000,  from  which 
final  decree^the  respondent  has  appealed  to  this  court. 

W.  H.  Bogle,  Carroll  B.  Graves,  F.  T.  Merritt,  and  Laurence  Bogle, 
all  of  Seattle,  Wash.,  for  appellant. 

Ira  Bronson  and  J.  S.  Robinson,  both  of  Seattle,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  Nei- 
ther the  pleadings  nor  the  evidence  in  this  case  raise  any  issue  with  re- 
spect to  the  liability  of  the  appellant  for  the  damages  suffered  by  the 
appellee  through  the  loss  of  its  steamship,  the  Telegraph.  It  is  admit- 
ted by  the  appellant  that  the  sinking  of  the  Telegraph  was  caused  by 
negligence  and  fault  on  the  part  of  the  Alameda,  and  it  is  also  ad- 
mitted by  the  appellant  that  by  reason  of  such  sinking  the  Telegraph 
became  and  was  a  total  loss. 

But  the  contention  of  the  appellant  is  that  the  court  below  erred  in 
finding  and  decreeing  that  the  value  of  the  steamship  Telegraph  at  the 
time  of  her  loss  was  the  sum  of  $45,0(X),  or  any  sum  in  excess  of  the 
sum  of  $25,000.    The  amount  which  the  appellee  is  entitled  to  recover 
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as  the  value  of  the  Telegraph  at  the  time  she  was  sunk  by  the  Alameda 
is  the  only  question  we  are  called  upon  to  determine. 

In  fixing  the  sum  of  $45,000  as  the  value  of  the  Telegraph  at  the 
time  she  was  sunk,  the  court  below  proceeded  upon  the  theory  of  orig- 
inal cost,  allowing  for  the  difference  of  her  upkeep  and  the  natural 
fair  depreciation  of  her  hull,  engines,  house,  and  equipment.  It  is  in- 
sisted by  the  appellant  that  the  court  erred  in  adopting  this  method  of 
computation ;  that  the  rule  of  market  value  should  have  been  follow- 
ed ;  that  the  testimony  showed  that  there  was  a  market  for  vessels  of 
the  type  of  construction  of  the  Telegraph ;  that  the  testimony  further 
established  the  fact  that  the  market  value  of  the  Telegraph  at  the  time 
she  was  sunk  would  not  have  exceeded  $25,000;  and  therefore  the 
rule  of  market  value  should  have  been  adopted  by  the  court  in  fixing 
the  value  of  the  Telegraph  at  the  time  she  was  sunk.  The  appellee 
contends,  on  the  other  hand,  that,  under  the  circumstances  of  this  case, 
the  market  value  of  the  vessel  did  not  measure  the  damage. 

1.  That  a  ship  may  have  a  market  value,  and  that  such  market  val- 
ue, if  made  to  appear,  must  be  used  as  the  basis  for  computing  the 
amount  of  damages  with  which  the  owner  of  a  negligent  vessel  is 
chargeable  in  a  case  where,  through  such  negligence,  another  vessel 
has  been  sunk  and  the  owners  thereof  have  sustained  a  total  loss,  is  a 
rule  laid  down  by  all  writers  on  maritime  law. 

In  Lowndes,  Admiralty  Law,  p.  140,  the  method  of  computing  the 
damage  to  persons  who  have  suffered  loss  by  reason  of  a  collision  re- 
sulting from  faulty  conduct  on  the  part  of  the  other  ship  is  stated  in 
the  following  terms : 

"The  general  principle  governing  the  computation  of  damages  is  that  the 
sufiPerer  by  a  collision  which  is  the  result  of  wrongdoing,  whether  negligence 
or  mistake,  is  entitled  to  *restitutio  in  integrum* ;  he  is,  so  far  as  practicable, 
to  be  restored  to  the  same  pecuniary  position  as  if  no  collision  had  taken 
place.    ♦    ♦    ♦ 

"In  the  case  of  a  ship  totally  lost,  the  owner  is  entitled  to  recover  the  ac- 
tual value,  and  this  is  defined  in  the  admiralty  courts  to  be  her  market  value; 
that  is  to  say,  the  gross  sum  for  which  she  might  have  been  sold  immediately 
before  the  collision." 

In  support  of  this  rule  the  author  cites  the  decision  of  Dr.  Lushing- 
ton,  in  the  case  of  The  Clyde,  Swabey,  p.  23.  In  that  case  the  cele- 
brated admiralty  judge  said : 

"  ♦  ♦  ♦  Wherever  damage  is  done  by  one  vessel  to  another,  the  parties 
are  to  be  restored  into  the  same  state  as  they  were  before  the  accident ;  that 
is  to  say,  they  are  to  have  the  full  value  of  the  property  lost;  restitutio  In 
integrum  is  the  leading  maxim.  The  value  is  the  market  price  at  the  time 
of  the  destruction  of  the  property,  and  the  difficulty  is  to  ascertain  what 
would  be  its  market  value.  ♦  ♦  •  In  order  to  ascertain  this,  there  are 
various  species  of  evidence  that  may  be  resorted  to;  for  instance,  the  value 
of  the  vessel  when  built  But  that  is  only  one  species  of  evidence,  because 
the  value  may  furnish  a  very  inferior  criterion  whereby  to  ascertain  the 
value  at  the  moment  of  destruction.  The  length  of  time  during  which  the 
vessel  has  been  used,  and  the  degree  of  deterioration  suffered,  will  affect  the 
original  price  at  which  the  vessel  was  built.  But  there  is  another  matter  in- 
finitely more  Important  than  this — known  even  to  the  most  unlearned — the 
constant  change  which  takes  place  in  the  market.  It  is  the  market  price 
which  the  court  looks  to,  and  nothing  else,  as  the  value  of  the  property.  It 
is  an  old  saying,  *The  worth  of  a  thing  is  the  price  it  will  bring.' " 
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In  the  nature  of  things,  the  market  for  ships  is  different  from  the 
market  for  more  numerous  articles  of  lesser  value;  nor  is  the  mar- 
ket value  of  a  ship  so  readily  ascertainable  as  the  market  value  of  an 
article  of  merchandise  whereof  daily  sales  are  made  and  daily  prices 
quoted.  And  with  ships,  as  with  other  articles,  one  might  have  a  pe- 
culiar value — a  value  above  that  which  it  would  ordinarily  have — on 
account  of  its  adaptability  for  a  special  purpose,  or  on  account  of  pos- 
session of  some  extraordinary  qualification,  as  that  of  speed.  This 
rule,  with  the  exception,  is  stated  by  Roscoe,  in  his  work  on  Damages 
in  Maritime  Collisions,  as  follows  (page  24) : 

"When  a  vessel  is  totaUy  lost  by  a  collision  with  another  vessel,  which 
was  caused  by  the  negligence  of  those  in  charge  of  such  other  vessel,  in  order 
to  place  ♦  ♦  ♦  the  owner  of  the  innocent  ship  as  nearly  as  possible  in 
tihe  same  position  as  he  was  before  the  collision,  he  should  recover  from  the 
owner  of  the  wrongdoing  vessel  the  value  of  the  lost  ship.  In  most  cases 
this  value  is  the  market  value,  having  regard  to  the  age,  character,  and  con- 
dition of  the  ship.  'It  is  the  market  value  which  the  court  looks  to,  and 
nothing  else,  as  the  value  of  the  property.  It  is  an  old  saying:  "The  worth  of 
a  thing  is  the  price  it  wiU  fetch." '  Dr.  Lushington,  in  The  Clyde,  2  Swa.  25. 
Market  value  must,  however,  be  distinguished  from  anything  like  a  forced 
sale  value,  for  the  value  for  the  purposes  of  compensation  is  that  which  a 
wilUng  seller  and  a  willing  purchaser  would  place  upon  a  ship.  While  also 
the  above  statement  of  Dr.  Lushington,  as  well  as  the  adage,  may  be  admit- 
ted to  be  correct  generally,  it  is  obvious  that  some  vessels  may  have  a  value 
peculiar  to  themselves,  having  regard  to  their  use,  or  the  position  or  occupa- 
tion of  the  owner.  Therefore,  if  either  owing  to  the  absence  of  a  market,  or 
the  peculiar  or  special  character  of  her  trade  or  work,  the  lost  ship  cannot 
fairly  be  valued  at  a  market  price,  then  the  basis  of  assessment  is  the  value 
of  the  vessel  to  her  owners  as  a  going  concern." 

In  Marsden's  Collisions  at  Sea  (6th  Ed.)  p.  101,  it  is  said: 

"If  the  ship  is  totally  lost,  the  owner  is  entitled  to  recover  her  market  value 
at  the  time  of  the  collision.  ♦  ♦  ♦  Where  the  ship  is  of  a  special  con- 
struction or  character,  and  although  of  special  value  to  her  owner,  has  little 
or  no  market  value,  damages  must  be  estimated  by  considering  what  is  her 
value  to  the  owner  as  a  going  concern  at  the  time  she  was  lost  Her  original 
cost,  her  condition  at  the  date  of  her  loss,  money  spent  in  upkeep,  and  her 
past  earnings,  have  all  to  be  considered." 

In  the  Treatise  on  the  Law  of  Maritime  Collisions,  by  Herbert  R. 
Spencer,  we  find  the  following  (section  200) : 

"Restitution  is  the  rule  in  all  cases  where  repairs  are  practical,  and  com- 
pensation when  the  loss  is  total.  The  measure  of  damages  in  case  of  total 
loss  is  the  market  value  of  the  vessel  at  the  time  of  the  collision,  together 
with  its  cargo  and  freight,  and  such  other  losses  as  are  a  direct  result  of  the 
collision.  The  market  value  of  the  vessel,  and  not  its  real  or  intrinsic  value 
or  cost  of  construction,  is  ordinarily  the  measure  of  damages.  The  recovery 
is  limited  to  the  market  value,  and  damages  in  excess  of  such  value  may  not 
be  assigned  by  reason  of  additional  value  to  the  owner,  owing  to  peculiar 
fitness  for  the  trade  in  which  it  is  engaged,  or  otherwise ;  nor  is  the  market 
value  to  be  determined  by  what  the  owner  would  have  been  willing  to  take 
for  the  vessel,  but  it  is  the  amount  for  which  the  vessel  would  have  sold  in 
the  open  market    ♦    ♦    ♦ 

"When  the  conditions  are  such  that  no  market  value  can  be  shown  where 
there  is  no  market  value,  or,  if  shown,  it  is  so  manifestly  disproportionate  to 
the  intrinsic  value  of  the  vessel  that  to  order  a  sale  at  such  a  price  would 
be  a  hardship,  the  court  may  adopt  as  the  value  of  the  ship  the  cost  of  con- 
struction with  proper  deduction  for  the  deterioration  in  its  value  from  the 
time  of  construction ;  especially  may  this  method  be  resorted  to  if  the  vessel 
is  but  recently  built" 
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In  Dobree  v.  Schroder,  2  My.  &  Cr.  489,  the  High  Court  of  Chan- 
cery of  England  had  before  it  the  question  of  the  value  of  a  vessel 
under  the  act  of  Parliament  limiting  the  liability  of  a  shipowner  for 
any  damage  done  by  his  ship  to  any  other  vessel.  The  case  was  one 
of  a  collision  where  a  ship  had  been  run  down  and  sunk  by  a  steam 
vessel.  The  question  was  as  to  the  value  of  the  vessel  causing  the 
loss  of  the  ship.  The  accident  occurred  on  the  3d  day  of  November, 
1831.  The  Vice  Chancellor  had  referred  the  case  to  the  master  to 
ascertain  what  was  the  value  of  the  offending  vessel  at  the  date  of  the 
accident.  The  master  proceeded  to  find  the  value  of  the  vessel  upon 
evidence  of  her  original  cost,  her  age  at  the  time  of  the  accident,  and 
her  estimated  value  i^on  an  inspection  made  in  July,  1833.  This 
valuation  was  brought  before  Lord  Chancellor  Cottenham  by  way  of 
appeal.  The  argument  on  the  appeal  turned  upon  the  question  wheth- 
er the  value  of  the  vessel  causing  the  loss  was  to  be  ascertained  by 
taking  the  cost  price  and  then  making  deductions  from  that  price  for 
wear  and  tear  calculated  at  certain  rates;  or  by  evidence  as  to  the 
price  at  which  she  could  have  been  sold  in  the  market  at  the  time  of 
the  accident  This  is  the  identical  question  of  value  involved  in  the 
present  case.     The  Lord  Chancellor  in  discussing  this  question  said: 

"The  object  of  the  act  of  Parliament  was  to  provide  that  the  owners  of 
the  vessel  should  not  be  liable  beyond  the  value  of  the  property  engaged  in 
the  adventure  at  the  time  at  which  the  accident  happened ;  that  is,  the  value 
which  the  property  occasioning  the  loss  or  injury  was  capable  of  producing. 
In  the  common  acceptation  of  the  term,  the  value  is  the  price  which  the  prop- 
erty would  fetch." 

The  Lord  Chancellor,  after  discussing  the  case,  concluded  that  the 
proper  valuation  was  the  market  value  at  the  time  of  the  accident, 
and  that  the  method  of  value  followed  by  the  master,  namely,  cost 
price  less  deduction  for  wear  and  tear,  was  upon  the  wrong  princi- 
ple. 

In  the  case  of  The  Colorado,  Fed.  Cas.  No.  3029,  this  English  case 
was  referred  to  as  authority  in  a  case  involving  the  question  of  the 
value  of  a  vessel  which  had  been  sunk  in  a  collision  and  had  become 
a  total  loss.  The  court  held  that : 

"The  correct  rule  upon  this  subject,  when  the  vessel  is  a  total  loss,  seems 
to  be  that  the  market  value  of  the  vessel  Just  before  the  collision  is  the  proper 
measure  of  damages;  that  the  best  evidence  of  such  value  is  the  opinion  of 
competent  persons  who  knew  the  vessel  shortly  before  she  was  lost ;  and  that 
the  next  best  evidence  is  the  opinion  of  persons  conversant  with  shipping  and 
the  transfer  of  vessels.  There  are,  of  course,  exceptions  to  this  rule,  as 
when  the  vessel  lost,  from  some  peculiarity  of  construction  in  order  to  adapt 
her  to  some  special  purpose  out  of  the  usual  course  of  shipping,  precludes 
there  being  any  market  value  for  her.  An  instance  of  this  may  be  when  a 
vessel  is  built  for  a  special  trade  requiring  peculiar  and  unusual  conditions 
in  her  construction.  In  such  a  case,  for  want  of  a  better  criterion  of  value, 
cost  of  construction  or  purchase  price,  with  a  deduction  for  depreciation  by 
ordinary  wear  and  age,  may  be  resorted  to.  See  Lowndes,  Coll.  141-146. 
But  the  present  case  does  not  fall  within  the  exception.  The  commissioner 
had  before  him  both  classes  of  evidence  stated  in  the  rule,  and,  although  the 
evidence  may  be  open  to  criticism  in  some  respects,  I  think  it  was  amply 
sufficient  to  Justify  the  finding." 
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This  case  was  taken  on  appeal  to  the  Circuit  Court  of  the  United 
States,  and  then  to  the  Supreme  Court  of  the  United  States.  The  Col- 
orado, 91  U.  S.  692,  23  L.  Ed.  379.  In  both  courts  the  decree  of  the 
District  Court  was  affirmed,  but  without  any  discussion  of  the  ques- 
tion of  value  of  the  lost  vessel. 

In  The  Granite  State,  70  U.  S.  (3  Wall.)  310,  18  L.  Ed.  179,  the 
question  was  as  to  the  value  of  "an  old  and  pretty  rotten  barge"  sunk 
by  the  steamer  Granite  State.  The  statement  of  the  case  contains 
the  following  recital: 

'*The  commissioDer  fixed  the  value  of  the  barge  at  $S50,  assuming  ap- 
parently that  she  was  worth  this  sum  to  her  owners;  though  he  stated  that 
having  been  built  for  a  special  and  unusual  purpose,  and  being  unlike  every 
other  sort  of  craft  used  in  the  port  of  New  York,  he  had  difficulty  in  form- 
ing any  estimate.  The  difficulty,  in  truth,  was  obvious;  some  witnesses 
swearing  that  the  boat  was  not  worth  having  for  a  gift,  others  that  she  was 
worth  $8  or  $10,  and  others  that  in  her  former  condition  she  could  be  made 
practically  very  useful.  There  was  conflict  in  the  testimony  here  as  in  the 
other  part  of  the  case.  This  report  was  set  aside,  and  a  new  estimate  di- 
rected. On  new  evidence  the  commissioner  gave  $150  more.  This  report, 
too,  was  set  aside,  and  a  third  reference  ordered;  the  court  directing  the 
commissioner  to  consider  the  actual  cost  of  raising  and  repairing  the  barge 
and  so  putting  her  as  near  as  could  be  into  her  former  state.  A  report  made 
on  this  basis  was  confirmed." 

What  that  report  was,  as  to  the  value  of  the  barge,  does  not  ap- 
pear in  the  case  as  reported ;  but  the  rule  as  followed  by  the  District 
Court  was  held  by  the  Supreme  Court  to  be  the  correct  rule  under 
the  circumstances  of  the  case.  There  does  not  appear  to  have  been 
any  evidence  as  to  the  market  value  of  the  barge.  In  commenting 
upon  this  feature  of  the  case  the  court  said: 

"There  seems  to  have  been  some  controversy  in  the  District  Court  as  to 
the  measure  of  damages.  No  less  than  three  different  reports  were  made  by 
the  master  on  the  subject  ♦  ♦  ♦  There  cannot  be  an  estabUshd  market 
value  for  barges,  boats,  and  other  articles  of  that  description,  as  in  cases  of 
grain,  cotton,  or  stock.  The  value  of  such  a  boat  depends  upon  the  accidents 
of  its  form,  age,  and  materials ;  and,  as  these  differ  in  each  individual,  there 
could  be  no  established  market  value.  A  person  may  make  considerable 
profits  by  the  use  of  an  old  hulk  of  little  value  in  the  market  for  vessels.  His 
loss  cannot  be  measured  by  the  ratio  of  her  profits,  as  he  might  supply  him- 
self with  another  at  a  much  cheaper  rate.  But  when  the  injured  vessel  is 
not  a  total  loss,  and  is  capable  of  being  repaired  and  restored  to  her  original 
situation,  the  cost  necessary  to  such  repair  cannot  be  said  to  be  an  incorrect 
rule  of  damages." 

The  appellee  cites  this  case  in  support  of  the  rule  followed  by  the 
court  below,  but  it  is  manifestly  not  applicable.  The  broad  statement 
that  "there  cannot  be  an  established  market  value  for  barges,  boats, 
and  other  articles  of  that  description"  must  be  considered  with  respect 
to  the  character  of  the  barge  in  question.  It  was  stated  to  be  a  "rot- 
ten hull."  It  must  also  be  considered  with  the  qualification,  "as  in 
cases  of  grain,  cotton,  or  stock."  It  must  also  be  considered  in  con- 
nection with  the  further  qualification  that  the  injured  barge  was  not 
a  total  loss,  but  was  capable  of  being  repaired  and  restored  to  her 
original  situation.  The  rule  in  such  case,  where  there  is  no  evidence 
as  to  market  value,  and  the  loss  was  not  total,  cannot  be  followed 
where  the  loss  is  total  and  there  is  evidence  as  to  market  value. 
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In  the  subsequent  case  of  The  Baltimore,  75  U.  S.  (8  Wall.)  377,  19 
L.  Ed.  463,  the  Supreme  Court  followed  the  rule  of  market  value. 
Mr.  Justice  Clifford,  delivering  the  opinion  of  the  court  in  that  case, 
said: 

**  ♦  ♦  ♦  If  the  vessel  of  the  libelants  Is  totally  lost,  the  rule  of  damages 
is  the  market  value  of  the  vessel  (if  the  vessel  is  of  a  class  which  has  such 
value),  at  the  time  of  her  destruction." 

No  case  has  been  called  to  our  attention  where  the  court  has  since 
modified  or  changed  that  rule. 

See,  also.  The  New  Jersey,  Fed.  Cas.  No.  10,162;  La  Normandie, 
58  Fed.  427,  431,  7  C.  C.  A.  285;  The  Pennsylvania,  Fed.  Cas.  No. 
10,948;  The  Hamilton  (D.  C.)  95  Fed.  844,  845;  The  Lucille  (D.  C.) 
169  Fed.  719,  721 ;  The  Utopia,  16  Fed.  507,  509. 

These  authorities  admit  of  no  doubt.  In  the  ascertainment  of  the 
value  of  a  vessel,  in  case  of  a  total  loss,  the  rule  of  market  value  must 
be  adopted,  if  there  is  a  market  for  such  vessel  and  the  market  value 
thereof  be  made  to  appear,  unless  the  vessel  falls  within  the  exception 
which  we  have  noted. 

2.  But  it  is  contended  by  the  appellee  that  the  rule  of  market  value 
cannot  be  applied  to  the  case  now  before  this  court  for  the  reason  that 
the  Telegraph  was  in  a  class  by  herself  by  reason  of  the  fact  that  she 
was  possessed  of  extraordinary  speed ;  and  for  the  further  reason  that 
the  evidence  showed  that  there  was  no  market  for  a  vessel  of  her  type 
of  construction.  Their  claim  is  that  the  only  fair  method  by  which 
the  value  of  the  Telegraph  could  have  been  ascertained  was  by  testi- 
mony showing  the  original  cost  of  construction,  less  a  proper  allow- 
ance for  depreciation.  And  in  support  of  this  claim  they  proceeded 
to  introduce  testimony  showing  the  original  cost  of  construction  of  the 
Telegraph  and  the  percentage  of  depreciation  of  the  various  parts  of 
their  steamship  during  the  nine  years  she  had  been  in  operation. 

It  appears  from  the  record  that  the  Telegraph  was  a  passenger 
steamer  of  the  stern  wheel  type,  having  a  length  of  about  153  feet,  a 
width  of  about  27  feet,  and  a  depth  of  8  feet ;  that  she  was  built  at 
Everett,  Wash.,  in  1903,  at  a  cost  of  about  $75,000.  After  a  careful 
consideration  of  all  of  the  testimony  introduced  by  the  respective  par- 
ties, we  are  not  prepared  to  agree  with  the  appellee  that  the  testimony 
showed  that  the  Telegraph  was  in  a  class  by  herself  by  reason  of  the 
fact  that  she  was  possessed  of  extraordinary  speed.  It  is  true,  one  of 
appellee's  witnesses  testified  that  the  Telegraph  was  "the  fastest  stem- 
wheeler  in  the  word" ;  but  the  record  is  replete  with  testimony  tending 
to  show  that  such  was  not  the  case.  Barney  Dionne,  a  witness  on  behalf 
of  the  appellant,  testified  that  he  was  chief  engineer  of  the  Telegraph 
for  about  3^^  years ;  that  he  had  got  out  of  the  Telegraph  all  of  the 
speed  she  ever  made,  and  the  best  she  could  make  was  between  18  and 
19  statute  miles  per  hour ;  that  the  Telegraph  was  not  the  fastest  stem- 
wheel  vessel  ever  constructed;  that  he  knew  that  the  Telephone  and 
the  Bailey  Gatzert  (both  stern-wheel  steamships  operating  on  and  in 
the  vicinity  of  Puget  Sound)  could  run  faster  than  the  Telegraph  un- 
der the  same  conditions ;  that  he  had  seen  the  Telephone  catch  up  with 
the  Telegraph  when  he  was  driving  the  latter  at  her  best,  showing 
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the  Telephone  to  be  faster;  that  he  had  been  chief  engineer  of  the 
Bailey  Gatzert  for  five  years,  running  on  the  Willamette  and  Colum- 
bia rivers ;  that  he  had  run  the  latter  vessel  over  the  same  course  as  he 
had  run  the  Telegraph  and  had  beaten  the  best  time  the  Telegraph 
could  or  did  make.  Capt.  Arthur  Riggs,  a  witness  for  the  appellant, 
testified  that  he  was  master  mariner  of  the  steamer  Telegraph  in  1905 
and  1907 ;  that  he  had  operated  the  Telegraph  at  her  full  speed ;  that 
the  maximum  speed  of  the  Telegraph  under  ordinary  conditions  was 
between  18  and  19  miles  an  hour;  that  he  did  not  think  it  was  correct 
that  the  Telegraph  was  the  fastest  stern-wheel  vessel  ever  constructed ; 
that  he  thought  the  Telephone  was  capable  of  making  greater  speed ; 
that  he  judged  this  from  her  performance  on  the  river  while  she  was 
at  Portland;  and  that  he  had  seen  her  operate  along  with  the  Tele- 
graph many  times.  Other  witnesses  on  behalf  of  the  appellant,  whose 
testimony  of  this  point  we  do  not  deem  it  necessary  to  review,  testi- 
fied substantially  to  the  same  facts,  and  we  think  there  can  be  no  doubt 
but  that  there  was  nothing  in  the  speed  of  the  Telegraph  calculated  to 
place  her  value  above  the  value  of  other  steamships  of  similar  type  of 
construction. 

Nor  can  we  agree  with  the  appellee  that  it  appears  from  the  record 
that  there  was  no  market  for  a  steamer  of  the  type  of  construction 
of  the  Telegraph,  and  that  such  market  not  being  shown,  and  a  market 
value  for  her  made  to  appear,  the  rule  of  market  value  could  not  be 
applied  as  a  fair  method  of  computing  her  value  at  the  time  she  was 
sunk ;  and  therefore  her  value  could  only  be  proven  by  other  circum- 
stances, such  as  cost  of  construction,  less  a  proper  allowance  for  de- 
preciation. In  this  connection  it  must  be  remembered  that  the  Tele- 
graph was  one  of  a  numerous  class  of  stern-wheel  steamers  which  are 
operated  for  the  carriage  of  freight  and  passengers  upon  and  in  the 
vicinity  of  Puget  Sound,  the  Willamette  river,  and  the  Columbia 
river,  and  between  Portland  and  Astoria;  and  that  steamers  of  a 
similiar  type  of  construction  are  also  operated  on  the  Bay  of  San 
Francisco  and  upon  the  rivers  tributary  thereto.  The  construction  of 
the  Telegraph  was  in  no  respect  an  innovation  in  the  art  of  shipbuild- 
ing. It  appears  from  the  record  that  the  Telegraph  could  have  been 
used  on  any  of  the  routes  and  at  any  of  the  places  above  named.  It 
also  appears  that  stem-wheel  vessels  of  the  general  type  of  construc- 
tion of  the  Telegraph  were  frequently  bought  and  sold  for  use  on  Puget 
Sound  and  other  places  along  the  coast  where  vessels  of  the  stern- 
wheel  type  could  be  utilized.  Capt  Gibbs,  agent  and  surveyor  for 
the  San  Francisco  Board  of  Marine  Underwriters,  testified  that  there 
were  several  routes  on  which  a  vessel  like  the  Telegraph  could  have 
been  operated ;  that  he  had  known  of  several  sales  of  stern-wheel  ves- 
sels similar  to  the  Telegraph ;  that  the  Telephone  was  sold  in  Portland, 
Or.,  for  use  on  San  Francisco  Bay,  for  $24,800;  that  the  steamer 
Charles  R.  Spencer,  a  vessel  similar  to  the  Telegraph,  was  sold  for 
$20,000;  that  it  would  appear  that  there  must  be  a  market  for  this 
kind  of  vessel;  and  that  in  his  opinion  the  fair  reasonable  market 
value  of  the  Telegraph  before  she  was  sunk  was  about  $25,000. 
George  N.  Skinner,  a  witness  on  behalf  of  the  appellant  who  had  been 
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engaged  in  the  lumber  and  transportation  business  in  Seattle,  Wash., 
for  about  seven  years,  testified  that  the  Telegraph  could  have  been 
used  on  the  Columbia  river  and  on  the  Willamette  river,  on  Puget 
Sound,  or  on  San  Francisco  Bay;  that  the  Telegraph  had  been  in 
service  all  the  time  she  had  been  on  the  Sound;  that  he  himself  had 
tried  to  buy  her  after  the  collision  with  the  Alameda  and  after  she 
had  been  raised ;  that  she  had  been  offered  to  him,  rebuilt  and  in  as 
good  condition  as  it  was  possible  to  put  her,  for  $19,000.  Capt.  T. 
W.  Spencer  testified  that  he  had  sold  his  steamer  the  Spencer,  in 
1911,  at  a  voluntary  sale,  for  $25,000;  that  the  Spencer  was  at  that 
time  nine  years  old  and  a  larger  boat  than  the  Telegraph;  and  that 
he  considered  the  Spencer  at  the  time  of  her  sale  to  be  the  "speediest" 
boat  on  the  river.  C.  W.  Cook,  Pacific  Coast  manager  of  the  Amer- 
ican-Hawaiian Steamship  Company,  testified  that  the  Telegraph  could 
have  been  used  in  the  passenger  business  on  the  Columbia  river  and 
perhaps  at  San  Francisco;  that  he  considered  the  reasonable  market 
value  of  the  Telegraph  about  $20,000.  Joseph  Supple,  owner  of  a 
shipyard  at  Portland,  Or.,  testified  that  there  was  at  the  time  and 
place  the  Telegraph  was  sunk  a  market  for  stem-wheel  vessels  of 
normal  practical  type  that  could  be  used  for  towboats  or  freight  boats 
or  passenger  boats,  or  all  combined ;  that  there  was  then  a  ready  sale 
at  fair  prices  for  such  boats ;  that  the  Telegraph  was  a  peculiar  type 
of  boat,  built  only  for  passengers,  and  not  fit  for  towing  or  carrying 
freight;  that  the  demand  for  her  would  be  best  for  a  strictly  pas- 
senger run;  that  a  large  number  of  stern- wheel  vessels  had  been 
bought  and  sold  at  Portland,  where  there  was  always  a  market  for 
such  vessels ;  and  that  stern-wheel  vessels  were  being  bought  and  sold 
all  the  time,  and  new  ones  are  being  constructed  on  the  coast.  Marcus 
Talbott,  general  manager  for  the  Port  of  Portland  Commission,  tes- 
tified that  he  had  bought  and  sold  stem-wheel  vessels  at  Seattle  and 
at  other  places  where  the  Telegraph  could  have  been  taken  and  used ; 
that  at  the  time  the  Telegraph  was  sunk  there  was  a  market  at  Seat 
tie  for  the  Telegraph  and  vessels  of  her  kind  and  type ;  and  that  the 
fair,  reasonable  market  value  of  the  Telegraph  at  the  time  and  place 
she  was  sunk  would  not  exceed  $25,000;  that,  while  the  market  at 
Seattle  was  not  an  active  one,  still  in  his  judgment  there  would  have 
been  competitive  bids;  that  he  knew  of  various  sales  of  stern-wheel 
vessels;  that  the  State  of  Washington  had  sold  for  $17,000;  that 
the  Capitol  City  had  sold  for  $17,000;  that  the  Telephone  had  sold 
for  $24,500;  that  the  sales  of  these  vessels  were  not  forced;  and 
that  each  of  these  vessels  was  much  larger  than  the  Telegraph  and 
carried  more  passengers  and. a  larger  amount  of  freight. 

The  testimony  of  these  witnesses  was,  we  think,  sufiicient  to  estab- 
lish the  fact  that  there  was  a  market  for  the  Telegraph  and  that  her 
value  in  such  market  would  not  have  exceeded  $25,000.  But  the  tes- 
timony finds  further  support  in  the  fact  that  in  1910  the  appellee 
purchased  the  Telegraph  and  the  City  of  Everitt  (another  stern-wheel 
steamer  of  the  same  general  type  of  the  Telegraph,  but  smaller),  to- 
gether with  the  good  will  of  the  route  upon  which  said  steamers  were 
-being  operated  at  that  time,  for  the  sum  of  $55,000.    And  in  connec- 
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tion  with  this  transaction  it  appears  from  the  testimony  of  Capt.  Scott, 
who  owned  both  of  said  boats  and  said  route  at  the  time  of  their  pur- 
chase by  the  appellee,  that  the  Telegraph  had  been  built  in  1903  and 
the  City  of  Everitt  about  1900;  that  at  the  time  of  their  sale  to  the 
appellee  in  1910  they  were  both  sound,  good  boats,  and  had  depreci- 
ated in  value  but  very  little.  It  also  appears  from  the  undisputed  tes- 
timony of  Capt.  Joshua  Green,  president  of  the  appellee  corporation, 
that  the  Telegraph  was  not  insured  at  the  time  she  was  sunk,  but  that 
prior  to  that  time  the  Telegraph  and  the  City  of  Everitt  had  each 
been  insured  in  the  sum  of  ;|)27,500. 

In  view  of  this  testimony,  we  think  the  court  below  erred  in  basmg 
the  value  of  the  Telegraph  at  the  time  she  was  sunk  on  the  theory  of 
original  cost,  less  a  percentage  for  depreciation.  We  are  of  opinion 
that  the  evidence  was  sufficient  to  justify  the  court  below  in  finding 
that  there  was  a  market  for  a  vessel  of  the  character  of  the  Telegraph 
in  Puget  Sound,  at  the  time  of  the  accident,  and  that  her  value  in  such 
market  at  that  time  was  $25,000. 

The  decree  of  the  court  below  will,  accordingly,  be  reversed,  with 
directions  to  enter  a  decree  in  favor  of  the  appellee  for  the  sum  of 
$25,000.    Costs  in  this  court  in  favor  of  the  appellant. 


(211  Fed.  849) 

AMERICAN-PACIFIC  CONST.  CO.  v.  MODERN  STEEL  STRUCTURAL  CO.f 

(Clrctiit  Court  of  Appeals,  Ninth  Circuit    March  9, 1914.) 

No.  2272. 

1.  Contracts  (S  39*)— Pboposals  and  Acceptance — When  Completed  Con- 

TBAOT. 

The  proposal  constituting  a  part  of  a  contract  provided  for  the  furnish- 
ing by  plaintiff  in  accordance  with  drawings  and  specifications  furnished 
by  S.  of  the  structural  steel  and  iron  and  reinforcing  steel  with  specified 
exceptions  for  a  theater  and  office  building  at  a  specified  location  to  be 
delivered  within  specified  periods  after  plaintiffs  receipt  of  approved 
working  detail  drawings  signed  by  S.,  for  $77  a  ton.  The  specifications 
recited  that  S.  was  under  contract  With  the  architect  to  furnish  those 
parts  of  the  plans  and  specifications  relating  to  the  iron  and  steel  frame 
and  reinforced  concrete  work,  described  the  building  as  145  by  120  feet, 
8  stories  high  above  the  sidewalk,  with  a  basement  20  feet  and  3  inches 
below  the  ground,  and  gave  the  general  plan  of  construction,  the  kind  of 
material  required,  and  the  character  and  finish  thereof  in  minute  detail. 
The  specifications  were  the  same  specifications  forming  a  part  of  the  con- 
tract between  defendant  and  the  owner  of  the  building.  Held^  that  the 
proposal  and  acceptance  constituted  a  completed  contract,  though  the  en- 
tire drawings  for  the  building  were  never  furnished  by  S. ;  it  being  appar- 
ent that  it  was  contemplated  that  S.  should  work  up  the  drawings  from 
the  general  plans  drafted  by  the  architect  and  that  it  was  not  contem- 
plated that  they  should  have  been  made  and  completed  prior  to  the  mak- 
ing and  acceptance  of  the  proposal. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  156-159 ;  Dec. 
Dig.  §  39.*] 

2.  Contracts  (5  40*) — Reference  to  Other  Papers — Specifications. 

Where  ttie  specifications  forming  a  part  of  a  contract  were  identified 
therein  by  their  initialing  by  one  of  the  parties,  this  was  tantamount  to 

*For  other  cases  see  same  topic  &  §  nttmber  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  May  25,  Idli. 
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attaching  them  to  the  contract  and  rendered  the  contract  equally  definite 
and  certain. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  §  165;  Dec  Dig. 
|40.»] 

3.  Sales  (§  369*) — Breach  of  Contract — Remedies  of  Seller. 

Where  defendant  broke  a  contract  by  which  plaintiff  was  to  furnish 
and  fabricate  the  structural  steel  and  iron  for  a  building  by  directing 
plaintiff  to  discontinue  the  further  fabrication  thereof,  and  by  refusing  to 
allow  plaintiff  to  proceed,  plaintiff  was  not  required  to  split  up  its  de- 
mand and  sue  for  the  steel  already  fabricated,  ^pped,  and  delivered,  as 
for  material  sold  and  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ff  1083,  1084;  Dec 
Dig.  i  369.*! 

4.  Sales  (H  383*)— Breach  of  Contract — Sufficiency  of  Evidence. 

In  an  action  for  breach  of  a  contract  to  furnish  and  fabricate  the  struc- 
tural steel  and  iron  for  a  building  by  the  buyer,  evidence  as  to  the  manu- 
facture and  delivery  of  39%  tons  of  steel  and  iron,  and  that  the  steel  and 
iron  contracted  for  would  amount  to  about  1,500  tons,  and  that  plaintiff 
had  provided  for  the  purchase  of  steel  sufficient  therefor  and  made  the 
necessary  preparations  to  fabricate  the  entire  quantity,  placed  before  the 
jury  sufficient  data  on  the  question  of  damages  to  support  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  i  1097;  Dea  Dig.  § 
383.*] 

5.  Sales  (§  379*) — Actions — Issues,  Proof,  and  Variance. 

In  an  action  for  breach  by  the  buyer  of  a  contract  for  the  furnishing 
and  fabrication  of  the  structural  steel  and  iron  for  a  building,  there  was 
no  variance  between  the  complaint  which  alleged  the  agreed  amount  to  be 
delivered  as  1,500  tons  and  evidence  tending  to  show  that  the  amount 
would  aggregate  about  1,500  tons ;  the  exact  amount  not  being  ascertaina- 
ble until  it  was  fabricated  and  weighed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  1094;  Dec.  Dig.  $ 
879.*] 

6.  Arbitration  and  Award  ({  8*)  —  Agreement  to  Arbitrate  —  Effect  on 

Right  of  Action. 

A  provision-  in  a  contract  that  in  case  any  difference  of  opinion  should 
arise  in  relation  to  the  contract,  or  the  work  to  be  or  that  had  been  per- 
formed, such  difference  should  be  settled  by  arbitration,  fell  within  the 
general  rule  that  an  agreement  to  refer  a  case  to  arbitration  will  not  be 
regarded  by  the  courts  and  that  they  will  take  jurisdiction  notwithstand- 
ing such  an  agreement 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent  Dig.  § 
29;    Dec.  Dig.  i  8.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Wm.  C.  Van  Fleet, 
Judge. 

Action  by  the  Modern  Steel  Structural  Company  against  the  Ameri- 
can-Pacific Construction  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

This  is  an  action  to  recover  damages  for  breach  of  an  alleged  contract  for 
the  fabrication  and  delivery  of  certain  structural  steel.  The  complaint  al- 
leges, in  effect,  that  on  or  about  the  19th  day  of  January,  1907,  plaintiff  and 
defendant  entered  into  a  contract  by  the  terms  of  which  plaintiff  agreed  with 
the  defendant  to  furnish  material  and  to  fabricate  all  the  structural  steel 
and  iron  required  by  the  plans  and  specifications  for  a  new  building  to  be 
erected  by  the  defendant  for  the  Richelieu  Realty  Syndicate,  known  as  the 
Columbia  Theater,  at  the  southeast  corner  of  Geary  street  and  Van  Ness 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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avenue,  In  the  dty  and  county  of  San  Francisco,  and  to  deliver  said  material 
when  fabricated  to  the  defendant,  f.  o.  b.  cars,  San  Francisco,  Cal.,  at  the 
agreed  price  of  $77  per  ton. 

The  plaintiff  owned  and  operated  a  factory  for  fabrication  of  structural 
steel  and  iron  at  Waukesha,  Wis.,  and  the  structural  steel  and  iron  for  this 
building  were  to  be  fabricated  at  its  factory  and  shipped  to  the  defendant  at 
San  Francisco.  It  is  alleged  that,  after  plaintiff  had  fabricated  and  shipped 
the  defendant  39^  tons  of  steel  and  iron,  defendant  directed  plaintiff  to  dis- 
continue work  under  the  contract,  and  has  since  refused  to  permit  plaintiff 
to  proceed  therewith,  and  damages  are  claimed  in  the  sum  of  $35,164.17  for 
the  breach  of  the  contract 

The  contract  in  question  consists  of  a  proposal  in  writing  on  the  part  of  the 
plaintiff  and  an  acceptance  on  the  part  of  the  defendant.  The  terms  of  the 
proposal,  in  so  far  as  they  are  concerned  for  present  inquiry,  are  as  follows: 

"We  propose  to  furnish  you  in  good  order  the  following  described  structural 
material,  constructed  in  a  workmanlike  manner,  described  as  follows  and  in 
accordance  with  drawings  furnished  by  Jos.  D.  Smedberg  and  specifications 
also  furnished  by  Jos.  D.  Smedberg,  standard  specifications  to  govern,  identi- 
fied with  marks. 

"  *Copy  #1,'  Initialed,  *S.  E.  H.  12/30/06,'  except  as  noted  under  'Remarks* 
on  sheet  #2  attached. 

"Namely,  the  structural  steel  and  iron  and  reinforcing  steel  (except  the  gril- 
lage beams,  bolts,  separators,  and  column  bases  mentioned  on  page  3  of 
specifications  referred  to  above),  for  the  Richelieu  Realty  Syndicate  Theater 
and  Ofl3ce  Building,  known  as  the  Columbia  Theater;  Location — Southeast 
comer  of  Van  Ness  Ave.  &  Geary  St.,  San  Francisco,  Cal. 

"Delivery,  as  follows:  That  portion  indicated  by  Mr.  Smedberg,  shown 
within  red  lines  on  blueprint  3-S,  4-S,  7-S,  dated  by  us  on  the  back  of  print 
as  received  Dec.  31,  and  8-S,  dated  by  us  on  the  back  of  print  as  received 
Jan.  3,  1907,  required  to  begin  erection  of  steel  work  on  stores,  to  be  shipped 
from  our  shop  30  days  from  our  receipt  of  approved  working  detail  drawings, 
signed  by  Mr.  Smedberg. 

''Balance  of  steel  shipments  to  be  60  to  90  days  from  our  receipt  of  balance 
of  approved  working  detail  drawings,  signed  by  Mr.  Smedberg.     *     ♦    * 

"Price  to  be  seventy-seven  ($77.00)  dollars  per  ton.  Freight  allowed  to  San 
Francisco,  Cal.  Correct  figured  weights  of  steel  to  govern  amount  of  sale 
and  all  steel  work  to  be  accepted  at  our  works  by  Mr.  Smedberg,  or  his 
authorized  agent 

"Terms  of  payment  as  follows:  30  days  net  cash  from  date  of  invoices." 

The  specifications  referred  to  in  the  proposal,  together  with  the  preamble, 
in  so  far  as  it  is  necessary  to  set  them  forth  here,  are  as  follows: 

"In  order  to  understand  the  business  relations  involved  in  the  following 
specifications,  some  explanation  of  them  is  necessary. 

"Mr.  Joseph  D.  Smedberg,  the  consulting  engineer,  is  under  contract  with 
Mr.  Frank  T.  Shea,  architect,  to  furnish  those  parts  of  the  plans  and  specifica- 
tions for  the  building  which  relate  to  the  iron  and  steel  frame  and  reinforced 
concrete  work. 

"He  is  also  under  contract  with  the  Richelieu  Realty  Syndicate  to  super- 
vise the  inspection,  to  superintend  the  erection  of  the  steel  frame  work,  to 
check  all  bills  rendered  by  the  contractors  for  this  portion  of  the  work,  and, 
in  general,  to  see  that  all  the  contracts  relating  to  this  part  of  the  building 
are  faithfully  fulfilled.  The  contract  for  the  iron  and  steel  work  will  be  let 
on  a  pound  basis  erected.    *     *    • 

"General.  The  steel  construction  described  in  these  specifications  is  that 
for  a  new  oflSce  building  and  theater,  southeast  corner  of  Van  Ness  avenue 
and  Geary  street,  San  Francisco,  Cal.  The  building  is  in  plan  149'xl20'  0", 
and  is  eight  stories  high  above  the  sidewalk,  with  basement  extending  20' 
3"  below  ground.     (Datum.) 

"The  plan  of  construction  is  as  follows:  The  general  plans  for  the  theater 
portion  of  the  building  being  incomplete  still,  the  intention  is  to  erect  the 
office  building  portion  first  and  especially  rush  work  on  the  first  section  col- 
umns, first  and  second  story  beams  and  sidewalk  beams.  Open  holes  in  col- 
unms,  beams  and  girders  for  connecting  theater  cantilevers,   etc.,   will  be 
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drilled  In  the  field,  as  arrangement  of  theater  framing  cannot  be  determined 
accurately  at  present,  and  this  method  will  not  delay  any  portion  of  the  office 
building  construction,  due  to  lack  of  information  regarding  connection.    ♦    •    ♦ 

^'Specifications  Explained: 

"These  specifications  are  supplemental  to  the  contract  already  entered  into 
for  the  constructional  iron  and  steel  work  of  this  building,  between  the  Ameri- 
can-Pacific Construction  Company,  parties  of  the  first  part,  and  Richelieu 
Realty  Syndicate,  parties  of  the  second  part  They  are  the  specifications  re- 
ferred to  in  the  said  contract,  and  which  are  to  be  considered  a  part  of  that 
contract. 

**These  specifications  are  intended  to  cover  all  the  structural  iron  work  for 
frame  and  reinforced  concrete  in  said  building.  They  are  intended  to  co- 
operate with  the  drawings  for  the  same,  both  those  furnished  by  the  architect, 
and  those  furnished  by  the  engineer,  as  hereinafter  specified,  and  what  is 
called  for  by  either  is  as  binding  as  if  called  for  by  both.  They  are  intended 
to  describe  and  provide  for  a  finished  piece  of  work.    ♦    ♦    • 

"Drawings: 

"The  general  dimensions,  arrangements  and  sections  required  for  the  struc- 
tural iron  work  herein  specified  are  shown  on  the  general  structural  iron 
drawings  prepared  and  furnished  by  the  engineer. 

"The  sections  given  are  those  of  the  Carnegie  Steel  Company's  manufacture 
In  general,  these  drawings  are  made  to  scale,  but  scale  dimensions  must  never 
be  used.  These  drawings,  together  with  these  specifications,  are  the  prop- 
erty of  the  architect,  to  whom  all  copies  must  be  returned  on  the  completion 
of  the  work.  Detail  or  shop  drawings  required  by  the  contractor,  including 
drawings  of  every  part  and  piece  of  the  work,  with  all  the  lists,  schedules, 
indexes,  erection  plans  or  other  directions  necessary  for  the  proper  manu- 
facture, finish  and  erection  of  the  work  covered  by  these  specifications  and 
the  said  general  drawings  will  be  made  and  furnished  by  the  engineer." 

Other  specifications  are  set  out  under  headings  following:  "Kind  of  Ma- 
terial Required,"  "Character  and  Finish  of  Materials,"  "Painting,"  "Inspec- 
tion," "Beams,"  "Columns,"  "Riveted  Girders,"  "Castings,"  "Rivets,"  etc. 

The  Judgment  was  for  plaintiff,  and  the  defendant  prosecutes  error  to  this 
court 

William  F.  Humphrey,  of  San  Francisco,  Cal.  (Lent  &  Humphrey, 
of  San  Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error. 

Seneca  N.  Taylor,  of  St.  Louis,  Mo.,  and  Wright  &  Wright  & 
Stetson,  of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[1]  Prior  to  the  making  of  the  proposal  and  its  acceptance,  the  par- 
ties had  been  in  negotiation  touching  the  subject-matter  thereof  in 
anticipation  of  defendant  entering  into  a  contract  with  the  Richelieu 
Realty  Syndicate  for  furnishing  the  iron  and  steel  for  its  building  and 
setting  the  same  in  place ;  and  about  the  same  time  the  proposal  was 
accepted  the  contract  for  such  work  was  entered  into  between  these 
parties.  The  fact  that  such  a  contract  was  entered  into  has  its  bear- 
ing upon  the  question  whether  the  alleged  contract  in  controversy  was 
ever  legally  consummated.  Indeed,  the  specifications  made  part  of  the 
alleged  contract  are  the  specifications  which  were  a  part  of  the  con- 
tract between  the  defendant  and  the  realty  syndicate.  It  is  in  fact 
conceded  by  the  plaintiff,  through  its  president,  that  the  architect's 
original  plans  were  incomplete  at  the  time  the  alleged  contract  was 
consummated,  and  consequently  at  the  time  plaintiff  began  work  f  abri- 
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<:ating  the  sted  and  iron  for  the  structure.  Nor  were  the  architec- 
tural designs  for  the  general  plan  of  the  theater  portion  of  the  build- 
ing made.  The  theater  constituted  perhaps  one-half  of  the  proposed 
combined  office  and  theater  structure. 

Now,  the  strong  contention  of  the  defendant,  or  plaintiff  in  error, 
is  that  the  proposal  and  its  acceptance  do  not  constitute  a  valid  con- 
tract between  ttie  parties,  because  the  drawings  alluded  to  in  the  pro- 
posal were  never  made,  nor  were  the  specifications  ever  completed, 
and  therefore  there  was  no  means  of  knowing  or  determining  the 
character  and  quantity  of  steel  to  be  furnished.  This  question  is  ade- 
quately raised  by  objections  to  the  admission  of  the  proposal  and  spec- 
ifications in  evidence. 

The  questions  to  be  determined  are  whether  the  alleged  contract  is 
sufficiently  definite  and  certain  in  its  description  of  the  materials  to 
be  manufactured  and  furnished,  and,  as  it  relates  to  quantity,  whether 
it  was  susceptible  of  being  executed  in  accordance  with  the  intention 
of  the  parties.  If  it  was,  any  breach  in  either  direction  would  afford 
cause  for  damages. 

By  reference  to  the  proposal,  it  will  be  seen  that  the  material  to 
be  furnished  is  specifically  described  as  the  structural  steel  and  iron 
and  reinforcing  steel  (excepting  certain  items)  for  the  Richelieu  Syn- 
dicate Theater  and  Office  Building,  known  as  the  Colimibia  Theater, 
designating  its  location.  The  specifications  are  even  more  specific  in 
this  respect.  The  steel  construction  described  in  these  specifications 
is  that  for  a  new  office  building  and  theater,  southeast  corner  Van 
Ness  avenue  and  Geary  street,  San  Francisco,  Cal.  The  building  is  in 
plan  149x120  feet,  and  is  8  stories  high  above  the  sidewalk,  with  base- 
ment extending  20  feet  3  inches  below  ground.  The  general  plan  of 
construction  is  then  delineated,  and  the  kind  of  material  required,  and 
the  character  and  finish  thereof  are  specified  in  minute  detail.  So 
that  there  can  be  no  mistake,  in  construing  these  two  instruments 
together,  touching  the  material  to  be  manufactured  by  the  plaintiff 
and  furnished  to  the  defendant  for  the  construction  of  the  theater 
building. 

If  it  were  not  for  the  fact  that  the  proposal  recites  that  the  struc- 
tural material  shall  be  in  accordance  with  drawings  furnished  by  Jos. 
D.  Smedberg,  and  specifications  also  furnished  by  Jos.  D.  Smedberg, 
identified  with  certain  marks,  there  could  be  no  question  that  the  gen- 
eral descriptions  contained  in  these  two  instruments  would  sufficiently 
identify  the  materials  to  be  manufactured  to  make  the  contract  valid 
in  all  respects.  Do  these  recitals  render  the  contract  indefinite? 

The  specifications  were  identified  and  introduced  in  evidence. 
There  can  be  no  doubt  that  they  are  the  specifications  alluded  to  in 
the  proposal.  The  entire  drawings  for  the  completed  building  were 
never  furnished  by  Smedberg.  It  seems  to  have  been  contemplated 
that  Smedberg  should  work  up  the  drawings  for  the  iron  and  steel 
frame  from  the  general  plans  drafted  by  Shea,  the  architect.  This  is 
apparent  from  the  preamble  of  the  specifications.  From  these  gen- 
eral drawings  the  evidence  shows  that  detail  drawings  for  the  work 
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were  to  be  made  in  the  shop  and  by  the  plaintiff,  but  to  be  approved 
by  Smedberg. 

From  a  construction  of  the  proposal  and  the  specifications  as  a 
whole,  we  are  satisfied  that  it  was  never  contemplated  that  the  draw- 
ings to  be  furnished  by  Smedberg  should  have  been  made  and  com- 
pleted prior  to  the  making  and  acceptance  of  the  proposal,  but  that 
such  drawings  should  be  made  by  Smedberg  and  the  detail  working 
drawings  approved  by  him  in  the  way  of  furthering  the  work  of 
fabrication  of  the  steel  and  iron  to  be  furnished  under  the  proposal. 
This  is  borne  out  by  the  stipulations  contained  in  the  proposal  touch- 
ing the  time  in  which  the  fabricated  steel  and  iron  is  required  to  be 
shipped;  that  is  to  say,  from  30  to  90  days  from  receipt  of  "ap- 
proved working  detail  drawings,  signed  by  Mr.  Smedberg." 

We  are  of  the  opinion,  therefore,  that  the  drawings  referred  to, 
which  were  work  to  be  furnished  by  Smedberg,  were  to  state  addi- 
tional details  touching  the  material  to  be  furnished  which  was  other- 
wise more  comprehensively  described  in  the  contract,  and  we  think 
sufficiently  described  so  that  its  identification  was  easily  and  unmis- 
takably ascertainable.  It  must  be  remembered  that  the  proposal  was 
to  furnish  steel  and  iron  by  its  weight,  and  not  to  furnish  any  specific 
and  predetermined  pieces  of  given  sizes  and  dimensions,  and  we  be- 
lieve, as  previously  indicated,  by  contemplation  of  the  parties  it  was 
designed  that  the  detail  drawings  should  be  taken  care  of  in  the  fu- 
ture, and  the  plaintiflf  was  to  furnish  the  steel  and  iron  in  quantity  in 
accordance  with  those  details. 

We  are  aware  that  the  minds  of  contracting  parties  must  draw  to- 
gether and  become  as  one  touching  the  subject-matter  and  the  terms 
and  conditions  before  a  contract  can  be  consummated.  But  in  the 
present  case  that  is  what  was  done,  and  the  purpose  of  the  parties 
was  defined  with  sufficient  definiteness  that  there  can  be  no  mistake 
as  to  their  intention  touching  the  steel  and  iron  to  be  fabricated  and 
delivered. 

[2]  It  is  next  insisted  that  the  contract  was  not  legally  consummat- 
ed because  the  drawings  and  specifications  were  not  attached  to  the 
proposal.  What  we  have  said  heretofore  disposes  of  the  proposition 
as  it  relates  to  the  drawings.  It  was  never  intended  that  they  should 
be  attached  to  the  proposal.  As  it  respects  the  specifications,  they 
were  definitely  and  sufficiently  identified  by  their  initialing  by  the  pres- 
ident of  the  plaintiflf  company.  This  is  tantamount  to  attaching  them 
to  the  contract,  and  renders  the  contract  equally  definite  and  certain. 

[3,  4]  Another  objection  urged  is  that  no  damage  is  shown  under 
the  evidence.  This  presents  a  question  hardly  reviewable,  in  view 
of  the  certificate  of  the  trial  judge  settling  the  bill  of  exceptions,  be- 
cause it  does  not  appear  that  all  the  testimony  submitted  at  the  trial 
is  contained  therein.  Copper  River  &  Northwestern  Ry.  Co.  et  al. 
V.  Reeder,  211  Fed.  280,  127  C.  C.  A.  648,  decided  at  this  term  of 
court.  Beyond  this,  however,  counsel  presents  the  view  that  the  ac- 
tion should  have  been  for  material  sold  and  delivered,  having  refer- 
ence to  the  3914  tons  of  steel  fabricated,  shipped,  and  delivered  to 
the  plaintiff  at  San  Francisco,  as  shown  by  the  evidence.    This  over- 
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looks  the  fact  that  the  defendant  breached  its  contract  by  directing  the 
plaintiff  to  discontinue  the  further  fabrication  of  steel  and  iron,  and 
refused  to  allow  it  to  proceed  further  in  fulfillment  of  its  undertak- 
ing. The  plaintiff  was  not  required  to  split  up  its  demand,  and  sue 
in  one  form  of  action  for  a  part  and  in  another  for  a  part.  Indeed, 
if  the  plaintiff  had  sued  as  counsel  suggest,  the  question  might  have 
arisen  whether  it  thereby  waived  its  action  for  breach  of  the  contract 
However  this  may  be,  there  was  ample  testimony  adduced  to  go  to 
the  jury  upon  the  question  of  damages.  Beyond  the  fact  of  the  man- 
ufacture and  delivery  of  39^4  tons  of  steel  and  iron,  there  was  perti- 
nent evidence  tending  to  show  that  the  steel  and  iron  contracted  to  be 
fabricated  would  amount  to  about  1,500  tons,  that  the  plaintiff  had 
provided  for  the  purchase  of  steel  in  quantity  to  conform  to  thfs  de- 
mand, and  that  it  had  made  the  necessary  preparations  in  and  about 
its  mill  to  fabricate  the  entire  quantity  covered  by  the  contract.  The 
necessary  data  were  placed  before  the  jury  presenting  a  question  of 
damages  for  their  determination.  About  the  result  as  to  the  quantity 
of  damages,  reasonable  minds  might  differ.  But  there  was  absolutely 
no  question  that  the  plaintiff,  under  the  testimony,  was  entitled  to  some 
damages.  So  that  counsel's  contention  on  this  phase  of  the  contro- 
versy cannot  be  maintained. 

[6]  A  variance  is  suggested  between  the  complaint  and  proofs  in 
that  the  complaint  alleges  that  the  agreed  amount  of  the  steel  to  be 
delivered  was  1,500  tons,  and  that  there  was  no  proof  of  any  con- 
tract or  agreement  to  deliver  that  amount.  We  have  already  seen 
that  there  was  a  valid  contract  entered  into  between  these  parties.  The 
exact  amount  of  steel  in  tonnage  was  not  ascertainable  until  the  steel 
was  fabricated  and  weighed.  There  was  ample  proof  tending  to  show 
that  the  amount  would  aggregate  about  1,500  tons.  Some  witnesses 
thought  it  would  be  much  less.  But  there  is  no  room  for  saying  that 
the  proof  in  this  respect  is  a  departure  from  the  allegations  of  the 
complaint.    The  objection  is  therefore  without  merit. 

[B]  Lastly,  the  question  is  presented  whether  an  action  will  lie,  in 
view  of  a  clause  contained  in  the  proposal  for  the  submission  of  dif- 
ferences to  a  board  of  arbitration.    The  clause  is  as  follows : 

"In  case  any  difference  of  opinion  shall  arise  between  the  parties  to  this 
contract  in  relation  to  the  contract,  the  work  to  be  or  that  has  been  per- 
formed under  it,  such  difference  shall  be  settled  by  arbitration  by  two  com- 
petent persons,  one  employed  by  each  party  to  the  contract,  and  these  two 
shall  have  the  power  to  name  an  uninterested  umpire  whose  decision  shaU  be 
binding  on  aU  parties  to  the  contract" 

This  stipulation  falls  within  the  general  rule  laid  down  in  Holmes 
V.  Richet,  56  Cal.  307,  38  Am.  Rep.  54,  and  not  the  exception.  The 
general  rule  is,  using  the  language  of  that  case,  that : 

**An  agreement  to  refer  a  case  to  arbitration  will  not  be  regarded  by  the 
courts,  and  they  will  take  jurisdiction  and  determine  a  dispute  between  par- 
ties, notwithstanding  such  agreement." 

This  answers  the  four  objections  presented  and  insisted  upon  by 
counsel  in  their  revised  and  supplemental  brief,  and,  finding  them  not 
well  taken,  the  judgment  below  will  be  affirmed. 
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(211  Fed.  22) 

BROPHY  V.  KELLY  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  10,  1914.) 

No.  2463. 

L  Judgment  (|  17*) — Pbocess  to  Sustain — Substituted  Sbbvice. 

Personal  service  of  process  on  a  nonresident  of  Texas  without  that  state 
as  authorized  by  a  statute  of  that  state  will  support  a  Judgment  foreclosing 
a  vendor's  lien  on  land  owned  by  such  nonresident  within  the  state  and 
ordering  its  seizure  and  sale,  but  not  awarding  any  relief  against  such 
nonresident  personally. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  25-33,  157,  422; 
Dec.  Dig.  §  17.*] 
2.  Vendor  and  Pubchaseb  (§  277*)— Vendob's  Lien — Enfobcement — Venue — 

OiJJECTION8^"~WAIVElB. 

In  View  of  Const  Tex.  art  6,  §  8,  and  Rev.  St  Tex.  1895,  art  1098,  giv- 
ing the  District  Court  original  Jurisdiction  in  suits  to  enforce  liens  on  land, 
article  1194,  subd.  12,  providing  that  a  suit  for  the  foreclosure  of  a  mort- 
gage or  other  lien  may  be  brought  in  the  county  in  which  the  property 
subject  to  the  lien  or  a  part  thereof  may  be  situated,  does  not  deprive  the 
District  Courts  of  Jurisdiction  of  the  subject-matter  of  suits  to  enforce 
liens  on  land  situated  in  other  counties,  but  only  gives  the  defendant  a 
privilege  to  be  sued  in  the  county  in  which  the  land  is  situated,  which 
may  be  waived  and  is  waived  by  defaulting  or  by  appearing  and  consent- 
ing to  Judgment,  notwithstanding  the  omission  of  any  statutory  provision 
authorizing  a  plea  of  privilege  in  such  case ;  this  not  Justlf 3lng  the  infer- 
ence that  no  such  plea  is  recognized. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  if 
774,775;  Dec.  Dig.  §  277.*] 

8.  Vendob  and  Pubchaseb  (§  285*) — Lien  Fobeclosube — Judgment. 

A  Judgment  foreclosing  a  vendor's  lien  was  not  void  as  to  the  nonresi- 
dent owner  who  defaulted,  because  the  vendor  who  Indorsed  the  Hen  notes 
to  plaintiff  and  was  liable  thereon  voluntarily  appeared  and  consented  to 
the  bringing  of  the  suit  in  a  county  other  than  that  in  which  the  land  was 
situated  and  to  the  entry  of  Judgment  as  plaintiff  could  have  taken  final 
Judgment  against  the  land  without  such  appearance  and  consent  by  dis- 
missing against  such  vendor,  and  such  appearance  and  consent  therefore 
did  not  affect  the  owner. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  if 
800-807;    Dec.  Dig.  §  285.*] 

4.  Constftutional  Law  (§  42*) — Pebsons  Entitled  to  Raise  Constitutional 
Questions. 

Whether  Rev.  St  Tex.  1895.  art  1230  et  seq.,  providing  for  service  of  pro- 
cess on  nonresidents  and  that  a  defendant  so  served  shall  be  required  to 
appear  and  answer  in  the  same  manner  as  if  he  had  been  personally  served 
within  the  state  in  connection  with  article  1263,  providing  that  where  a 
citation  has  been  personally  served  at  least  ten  days  before  the  first  day 
of  the  term  at  which  it  is  returnable,  defendant's  answer  shall  be  filed  on 
or  before  the  second  day  of  the  return  term,  denies  due  process  of  law  to 
nonresidents  personally  served  outside  the  state  because  of  the  possibility 
that  they  might  have  only  12  days  In  which  to  appear  and  answer,  will  not 
be  determined  at  the  instance  of  a  nonresident  defendant  who  had  ample 
time  In  which  to  appear  and  answer. f 

6.  Vendob  and  Pubchaseb  (§  287*) — Fobeclosube  of  Lien — Sale — Validity. 

At  a  sale  under  a  Judgment  foreclosing  a  vendor's  lien  on  property 

worth  $35,000  and  subject  to  a  prior  lien  of  $9,000  or  $10,000,  plainUflT. 

*For  otber  cases  see  same  topic  &  $  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

t  See  note  at  end  of  case. 
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who  was  a  transferee  of  the  lien  notes,  was  prepared  to  bid  $3,000,  the 
approximate  amount  of  the  Judgment,  but  was  informed  by  the  vendor 
that  he  would  pay  plaintiff  the  difference  between  his  bid  and  the  Judg- 
ment; plaintiff's  interest  in  bidding  being  thereby  taken  away.  Payment 
of  the  prior  lien  had  been  assumed  by  such  vendor  in  the  sale  to  the  ven- 
dee, and  another  purchase-money  note  for  $15,000  given  by  the  vendee  had 
been  postponed  by  the  vendor's  agreement  to  the  lien  of  plaintiff's  note, 
and,  though  one  present  at  the  sale  who  made  inquiry  was  told  of  such 
liens  by  plaintiff,  the  vendor,  or  the  sheriff  in  their  presence  and  with 
their  acquiescence,  these  facts  were  not  explained  to  him,  and,  unexplained, 
the  liens  were  such  as  to  destroy  his  interest  in  the  property.  The  land 
was  sold  to  the  original  vendor  for  $676.  Held,  that  the  sale  was  collusive 
and  fraudulent  as  to  the  vendee  and  should  be  set  aside  and  the  sheriff's 
deed  declared  null  and  void  because  of  such  fraud  and  collusion. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
810^14;   Dec.  Dig.  §  287.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Bums,  Judge. 

Suit  by  Reuben  C.  Brophy  against  John  C.  Kelly  and  others.  From 
a  decree  dismissing  the  bill  of  complaint,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

This  is  an  appeal  from  a  decree  of  the  District  Court  for  the  Southern  Dis- 
trict of  Texas  in  equity,  dismissing  appellant's  (plaintiff's)  bill  of  complaint 
after  a  hearing  upon  the  merits.  The  decree  also  dismissed  the  cross-bill  of 
the  appellee  John  C.  Kelly,  who  was  one  of  the  defendants  and  a  cross- 
complainant  in  the  court  below ;  but  no  cross-appeal  has  been  taken  from  that 
part  of  the  decree. 

The  original  bill  was  filed,  so  far  as  its  purposes  are  here  material,  for 
the  purpose  of  setting  aside  and  vacating,  as  fraudulent  and  void,  a  Judg- 
ment order  of  sale  and  a  sale  thereunder  of  a  state  court,  which  was  asserted 
by  the  appellant  to  be  a  cloud  on  his  title  to  certain  lands  in  Hidalgo  county, 
Tex.  The  judgment  was  obtained  by  one  of  the  defendants,  L.  W.  Campbell, 
in  a  suit  instituted  by  him  as  plaintiff  in  the  district  court  of  Dallas  county, 
Tex.,  against  the  appellant  and  the  appellee  John  C.  Kelly,  as  defendants. 
The  purpose  of  this  suit  was  to  recover  on  a  note  executed  by  the  appellant 
to  the  appellee  KeUy  for  $2,525.85,  and  indorsed  by  Kelly  to  the  plaintiff,  in 
that  suit,  Campbell,  and  to  enforce  a  vendor's  lien  upon  the  land  for  a  part 
of  the  purchase  money  of  which  the  note  was  given.  There  was  a  default 
taken  against  the  appellant,  and  on  the  14th  day  of  February,  1911,  the 
default  was  made  final  by  a  Judgment  in  the  district  court  of  Dallas  county. 
The  final  Judgment  was  for  the  foreclosure  of  the  vendor's  lien  on  the  land, 
for  part  of  the  purchase  money  of  which  the  note  sued  on  was  given,  and, 
as  well,  a  personal  Judgment  against  the  defendant  John  C.  Kelly,  as  indorser 
on  the  note.  There  was  no  personal  Judgment  taken  against  the  appellant 
Brophy.  The  appellant  Brophy,  at  the  time  of  the  beginning  of  that  suit 
and  of  the  rendition  of  the  Judgment  therein,  was  a  resident  of  Illinois  and 
a  nonresident  of  Texas.  He  was  served  with  the  notice  of  the  suit  personally 
in  the  state  of  Illinois  in  pursuance  of  articles  1230  to  1234,  inclusive,  of  the 
Revised  Statutes  of  Texas,  on  the  9th  day  of  January,  1911,  and  by  the 
terms  of  the  citation  was  required  to  appear  and  answer  upon  the  first  Mon- 
day in  February,  1911.  Appellant  made  no  appearance  or  answer.  At  the 
time  of  the  bringing  of  the  suit  appellant's  codefendant  Kelly  was  a  resident 
of  Texas.  Citation  was  issued  to  him  but  not  served  upon  him.  On  February 
14,  1911,  Kelly  entered  a  voluntary  appearance  in  the  district  court  of  Dallas 
county  in  the  cause  and  consented  to  a  Judgment  against  him,  as  prayed  for 
in  plaintiff's  petition,  and  personal  Judgment  was  entered  against  him  on 
that  day.  On  March  10,  1911,  an  order  of  sale,  founded  on  the  Judgment, 
was  issued  from  the  clerk's  ofi3ce,  directing  the  sheriff  of  Hidalgo  county  to 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexen 


Digitized  by 


Google 


384  128  C.  C.  A.  REPORTS 

seize  and  sell  the  land  to  satisfy  the  vendor's  lien.  The  sheriff  thereupon 
duly  advertised  the  land  for  sale,  and  sold  it  at  public  outcry  at  the  county 
seat  of  Hidalgo  county  on  the  first  Tuesday  of  May,  1911,  pursuant  to  the 
advertisement,  and  returned  the  order  for  the  seizure  and  sale  to  the  district 
court  of  Dallas  county,  having  executed  a  deed  to  the  purchaser.  The  pur- 
chaser was  the  defendant,  John  G.  Kelly,  and  the  amount  realized  therefor 
was  $676. 

The  purpose  of  the  bill  was  to  have  (1)  the  Judgment  declared  void  and  re- 
moved as  a  cloud  on  plaintifTs  title  to  the  land,  or  (2)  to  have  the  sale  made 
by  the  sheriff  under  it  set  aside  and  declared  void,  because  of  alleged  collusion 
and  fraud  between  the  execution  creditor  Campbell  and  the  purchaser  Kelly, 
who  was  one  of  the  defendants. 

Noah  Allen,  of  San  Antonio,  Tex.,  and  E.  F.  Thompson,  of  Chi- 
cago, 111.,  for  appellant. 

Coke  K.  Burns,  of  Houston,  Tex.  (Andrews,  Ball  &  Streetman,  of 
Houston,  Tex.,  on  the  brief),  for  appellee  John  C.  Kelly. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  1.  The 
bill  assails  the  judgment  because,  as  it  alleges,  the  district  court  of  Dal- 
las county  did  not  acquire  jurisdiction  of  the  defendant  Brophy  or  of 
his  land ;  he  being  a  nonresident  of  Texas  and  personally  served  in  the 
state  of  his  residence,  Illinois,  and  the  land  involved  not  being  situated 
wholly  or  partly  in  Dallas  county,  in  which  county  the  suit  was  brought. 
As  to  defendant  Brophy,  it  is  contended  that  the  judgment  was  void, 
whether  the  action  be  one  in  personam  or  one  in  rem.  It  is  also  alleged 
that  the  defendant  Brophy  was  deprived  of  due  process  of  law  by 
being  deprived  of  his  land  under  the  judgment,  because  the  Texas 
statute,  under  which  service  was  obtained,  failed  to  afford  reasonable 
time  for  appearance  and  answer  by  a  nonresident  defendant  when  per- 
sonally served  beyond -the  limits  of  the  state.  The  statute  provided 
that  the  citation  should  be  served  ten  days  before  the  return  term,  and 
answer  was  required  to  be  made  by  the  defendant  on  or  before  the 
second  day  of  the  return  term,  and  before  the  call  of  the  appearance 
docket  on  said  second  day.    Revised  Statutes  Texas,  art  1263. 

[1  ]  It  is  not  contended  by  the  appellee  that  service  by  personal  cita- 
tion upon  a  nonresident  defendant  under  article  1230  of  the  Revised 
Statutes  of  Texas,  outside  the  limits  of  the  state,  would  be  a  sufficient 
predicate  for  a  personal  judgment  against  him.  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  Ed.  565.  No  personal  judgment  was  rendered  against 
defendant  Brophy  in  that  case,  and  the  only  question  is  whether  such 
service  is  effective  to  sustain  a  judgment  foreclosing  a  vendor's  lien; 
the  land  being  situated  within  the  jurisdiction  of  the  court 

Constructive  service  may  be  a  sufficient  foundation  for  a  judgment 
or  decree  in  rem.  So  personal  service  upon  a  nonresident  defendant, 
when  he  is  out  of  the  state,  in  which  the  suit  against  him  is  pending, 
may  avail  to  support  a  judgment  in  that  state,  if  its  effect  is  limited  to 
property  of  his  within  the  jurisdiction  of  the  court.  This  is  as  true  of 
actual  service  upon  a  nonresident  when  out  of  the  state  of  the  forum, 
as  it  is  of  constructive  service  upon  a  nonresident.  A  suit  may  be  one 
in  rem  either  by  virtue  of  it§  purpose  being  to  enforce  an  existing  lien 
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or  foreclose  an  existing  mortgage  on  property  of  the  nonresident  de- 
fendant, situated  within  the  state  of  the  forum,  or  because  of  the  cre- 
ation in  the  suit  itself  by  attachment  or  other  process  of  a  legal  lien 
on  the  property  of  the  nonresident  defendant  found  within  the  juris- 
diction of  the  court. 

In  the  case  of  Roller  v.  Holly,  176  U.  S.  398-405,  20  Sup.  Ct.  410, 
412  (44  L.  Ed.  520)  the  Supreme  Court  said : 

'*The  substance  of  these  cases  is  that  if  the  plaintifF  be  in  possession,  or 
have  a  lien  upon  land  within  a  certain  state,  he  may  institute  proceedings 
against  nonresidents  to  foreclose  such  lien  or  to  remove  a  cloud  from  his 
title  to  the  land,  and  may  call  them  in  by  personal  service  outside  of  the  Ju- 
risdiction of  the  court,  or  by  publication,  if  this  method  be  sanctioned  by  the 
local  law.  In  suits  for  the  foreclosure  of  a  mortgage  or  other  lien  upon  such 
property,  no  preliminary  seizure  is  necessary  to  give  the  court  Jurisdiction. 
The  cases  in  which  it  has  been  held  that  a  seizure  or  its  equivalent,  an  at- 
tachment or  execution  upon  the  property,  is  necessary  to  give  Jurisdiction 
are  those  where  a  general  creditor  seeks  to  establish  and  foreclose  a  lien 
thereby  acquired." 

That  the  suit  in  the  district  court  of  Dallas  county  and  the  judgment 
rendered  therein  are  to  be  construed,  so  far  as  they  affected  the  de- 
fendant Brophy,  as  being  in  rem  only,  is  apparent  from  the  fact  that 
no  relief  against  Brophy  was  obtained,  except  an  order  for  the  seizure 
and  sale  of  his  land.  That  service  by  personal  citation  upon  a  non- 
resident defendant,  in  the  state  of  his  residence,  is  sufficient  to  support 
a  judgment  in  rem,  foreclosing  a  lien  on  his  land  situated  within  the 
state  of  the  forum  and  within  the  jurisdiction  of  the  court,  is  the  hold- 
ing of  the  case  of  Roller  v.  Holly,  supra.  That  case  also  holds  that 
article  1230,  Texas  Revised  Statutes,  the  one  relied  on  by  appellee  in 
this  case,  applies  to  suits  for  the  foreclosure  of  liens  or  mortgages  on 
lands,  as  construed  by  the  courts  of  Texas,  a  construction  adopted 
by  the  Supreme  Court  in  that  case. 

The  appellant,  however,  contends:  (1)  That  the  land  being  in  a 
county  different  from  that  in  which  the  suit  was  brought  and  the  judg- 
ment obtained,  and  the  Texa6  statute  requiring  suits  for  foreclosure  of 
liens  on  land  to  be  brought  in  the  county  where  the  land  was  located, 
partly  or  wholly  (Revised  Statutes  Texas,  art.  1194,  subd.  12),  the  dis- 
trict court  of  Dallas  county  had  no  jurisdiction  of  the  rem,  and,  hav- 
ing no  jurisdiction  of  the  person  of  the  defendant  Brophy,  was  with- 
out jurisdiction  altogether;  and  (2)  that  article  1230,  Texas  Revised 
Statutes,  providing  for  service  on  nonresidents,  allowing  the  citation 
to  be  returnable  at  a  term  to  be  held  within  ten  days  after  service,  the 
Texas  law  requiring  the  defendant  to  answer  on  or  before  the  second 
day  of  the  term  makes  it  possible  that  a  nonresident  defendant  have 
but  12  days  in  which  to  appear  and  answer  the  citation,  which  might 
be  an  unreasonably  short  time,  depending  upon  the  distance  the  resi- 
dence of  the  defendant  is  from  the  place  of  trial,  and  that  the  statute, 
for  this  reason,  deprives  nonresident  defendants  of  due  process,  and  is 
violative  of  the  fourteenth  article  of  amendment  to  the  federal  Con- 
stitution for  that  reason. 

[2]  2.  The  district  court  of  Dallas  county  is  by  the  Constitution  and 
laws  of  Texas  vested  with  general  original  jurisdiction  in  all  suits  for 
the  enforcement  of  liens  on  lands  (Constitution  of  State  of  Texas,  art 
128C.C.A.— 25 
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5,  §  8 ;  Revised  Statutes  of  Texas  1895,  art.  1098),  where  the  amount 
in  controversy  exceeds  the  sum  of  $500.  Article  1194,  subd.  12,  Texas 
Revised  Statutes,  provides  that  a  suit  for  the  foreclosure  of  a  mortgage 
or  other  lien  may  be  brought  in  the  county  in  which  the  property  sub- 
ject to  such  lien  or  a  portion  thereof  may  be  situated.  Is  the  effect  of 
the  latter  statute  to  deprive  the  district  courts  of  jurisdiction  of  the  sub- 
ject-matter of  suits  to  enforce  liens  on  lands  situated  in  counties  other 
than  that  of  the  forum,  or  merely  to  provide  for  the  venue,  giving  the 
defendant  a  privilege  to  be  sued  only  in  the  county  of  his  residence,  or 
that  in  which  is  situated  property  against  which  a  lien  is  sought  to  be 
enforced,  a  privilege  which  he  may  insist  on  or  waive,  as  he  sees  fit, 
and  which  he  waives  by  permitting  a  default  to  go  against  him?  That 
the  latter  is  the  correct  rule  is  apparent  from  the  Texas  cases  we  quote 
from. 

In  De  La  Vega  v.  League,  64  Tex.  205-215,  the  Supreme  Court  of 
Texas  said,  with  reference  to  subdivision  14  of  the  same  section,  which 
limits  the  venue  in  actions  for  the  recovery  of  lands,  to  remove  incum- 
brances, to  quiet  title,  and  to  prevent  waste,  to  the  county  in  which 
the  land  or  a  part  thereof  lies : 

"Our  statutes  In  force  at  the  time  the  reconvention  was  filed  provided  that 
suits  for  the  recovery  of  land  should  be  brought  In  the  county  where  the  land 
or  a  part  thereof  Is  situated.  This  Is  one  of  the  exceptions  to  the  general  rule 
requiring  suits  to  be  brought  In  the  county  of  the  defendant's  residence.  This 
requirement  Is  not  a  matter  that  affects  the  Jurisdiction  of  the  district  courts 
over  the  subject-matter  of  controversies  about  the  title  or  possession  of  lands. 
Every  district  court  In  the  state  has  cognizance  of  such  suits;  the  require- 
ment as  to  the  county  in  which  the  suit  may  be  brought  Is  a  mere  personal 
privilege  granted  to  the  parties,  which  may  be  waived  like  any  other  privi- 
lege of  this  character." 

In  the  case  of  Dittman  v.  Iselt,  52  S.  W.  96,  the  Texas  Court  of 
Civil  Appeals  said : 

"It  Is  well  settled  that  the  requirement  that  suits  for  the  recovery  of  lands 
should  be  brought  in  the  county  where  the  land,  or  a  part  thereof,  may  be 
situated,  is  not  a  matter  that  affects  the  jurisdiction  of  district  courts  over 
the  subject-matter  of  controversies  about  the  title  or  possession  of  lands.  The 
requirement  is  one  of  personal  privilege  merely,  and,  when  the  parties  were 
once  in  court,  any  matter  arising  out  of  the  subject-matter  of  the  suit  could 
be  Utlgated." 

In  the  case  of  Wolf  v.  Sahm,  55  Tex.  Civ.  App.  569,  120  S.  W. 
1114-1116,  the  same  cc':rt  said: 

"It  is  true  that  while  article  1194  of  the  Revised  Statutes  of  1895  prescribes 
that  suits  concerning  lands  shall  be  brought  in  the  counties  where  the  lands 
are  situated,  stlU  district  courts  have  the  power  to  try  such  suits  regardless 
of  the  county  in  which  the  land  is  located,  and  the  statute  referred  to  merely 
secured  to  a  defendant  a  personal  privilege  to  be  sued  in  a  particular  county. 
It  is  also  true  that  the  general  rule  is  that  the  privilege  referred  to  is  waived 
when  a  defendant  files  a  plea  to  the  merits  before  asserting  his  privilege  to 
be  sued  in  another  county." 

In  the  case  of  Houston  Oil  Co.  v.  Bayne  (Tex.  Civ.  App.)  141  S.  W. 
544,  the  same  court  reapplied  the  principle  decided  in  the  case  of  De 
La  Vega  v.  League,  supra,  to  a  case  in  which  a  judgment  was  enter- 
ed against  nonappearing  unknown  heirs,  upon  constructive  service  by 
posting  and  publication.    The  court  said : 
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"We  are  of  the  opinion,  however,  that  the  general  rule  announced  by  the  au- 
thorities, and  above  stated,  applies  to  this  case.  The  presumption  is  that  the 
court  obeyed  the  plain  command  of  the  statute,  and  appointed  an  attorney  ad 
litem  to  represent  the  defendants,  and  they  are  bound  by  his  waiver  of  ob- 
jections to  the  venue." 

There  is  no  reason  for  the  drawing  of  a  distinction  between  sub- 
division 14  and  subdivision  12  of  article  1194,  in  this  respect.  Each 
relates  to  the  venue  in  suits  concerning  lands,  and  fixes  the  venue  in 
the  county  where  the  lands  are  situated.  However,  in  the  case  of 
Cavanaugh  v.  Peterson,  47  Tex.  206,  the  Supreme  Court  of  Texas 
said: 

"The  statute  provides  for  a  mortgage  on  land  to  be  foreclosed  in  the  county 
where  the  land  is  situated.  It  does  not  follow,  from  that,  that  a  Judgment  of 
foreclosure  would  be  void,  if  it  was  foreclosed  in  another  county ;  the  district 
court  having  general  jurisdiction  of  the  subject-matter— the  debt,  and  the 
mortgage  to  secure  it  That  judgment,  being  rendered  in  Harris  county,  was 
binding,  and,  not  being  appealed  from  or  set  aside,  was  conclusive,  as  betweea 
the  parties  to  it,  to  the  full  extent  of  what  was  decreed." 

The  same  principle  has  been  announced  by  the  Texas  courts  in  the 
cases  of  Ryan  v.  Jackson,  11  Tex.  400;  Morris  v.  Runnells,  12  Tex. 
175;  Bonner  v.  Hearne,  75  Tex.  247,  12  S.  W.  38;  Walker  v.  Stroud 
(Tex.  Sup.)  6  S.  W.  206;  and  Fairbanks  v.  Blum,  2  Tex.  Civ.  App. 
479,  21  S.  W.  1009. 

Appellant  contends  that  article  1903,  Texas  Revised  Civil  Statutes, 
does  not  apply  to  nonresident  defendants.  It,  however,  applies  only  to 
a  plea  of  privilege  based  upon  the  residence  of  a  defendant  in  a  county 
of  the  state  other  than  that  in  which  he  is  sued,  and  does  not  attempt 
to  prescribe  the  form  of  such  a  plea,  where  it  is  based  upon  the  own- 
ership of  lands,  which  are  affected  by  a  suit,  which  is  pending  in  a 
county,  other  than  that  in  which  the  lands  are  located.  It  cannot  be 
inferred,  from  the  absence  of  legislation  prescribing  the  form  of  such 
a  plea  of  privilege,  that  no  such  plea  in  such  cases  is  recognized  in 
Texas,  especially  in  view  of  the  express  authorities  cited,  which  sus- 
tain the  right  to  file  it  in  cases  of  like  character.  Where  the  basis  of  the 
privilege  is  the  locality  of  the  land,  about  which  the  suit  relates,  the 
place  of  residence  of  the  defendant,  whether  within  or  without  the 
state,  becomes  immaterial. 

We  think  the  fact  that  the  land  involved  in  the  suit  in  Dallas  county 
was  in  Hidalgo  county  was  a  matter  of  affirmative  defense  by  the  de- 
fendants in  that  suit,  which  might  be  waived,  and  which  was  waived 
by  the  defendant  Brophy  by  permitting  a  default  to  be  taken  against 
him,  and  by  the  defendant  Kelly  by  entering  a  voluntary  appearance 
and  consenting  to  the  entry  of  the  judgment  in  that  cause. 

[3]  It  is  contended  that  Kelly  collusively  consented  that  the  suit 
might  be  brought  in  Dallas  County.  It  is  apparent  that  an  agreement 
on  Kelly's  part  with  Campbell,  the  plaintiff  in  the  suit,  could  not  have 
prevented  Kelly's  codefendant  Brophy  from  pleading  his  privilege  to 
be  sued  only  in  the  county  where  the  land  was  located.  Brophy  was 
deprived  of  the  opportunity  of  setting  up  this  defense,  because  he  de- 
faulted, and  not  because  of  Kelly's  agreement  with  plaintiff.  Kelly 
was  responsible  as  indorser  on  the  note  to  the  holder  of  it,  and  had  a 
legitimate  interest  in  seeing  that  it  was  paid  by  the  maker,  and  if  his 
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interest,  in  this  respect,  was  subserved  by  consenting  to  the  jurisdiction 
of  the  Dallas  county  court  over  him,  his  codef endant  had  no'  ground 
of  complaint.  Nor  was  he  entitled  to  complain  of  Kelly's  act  in  ap- 
pearing voluntarily  at  the  return  term,  and  consenting  to  the  judgment, 
for  the  same  reason.  However,  the  plaintiff  Campbell  could  have  taken 
final  judgment  against  Brophy's  land  at  the  return  term,  in  the  absence 
of  Kelly's  appearance  and  consent  by  dismissing  against  Kelly.  So 
that  Kelly's  appearance  and  consent  only  had  the  effect  of  enabling  the 
plaintiff  Campbell  to  obtain  a  judgment  at  that  term  against  Kelly  as 
well  as  against  Brophy's  land.  This  was  not  a  matter  in  which  Brophy 
had  an  interest  or  of  which  he  was  entitled  to  complain. 

[4]  3.  It  is  also  contended  that  article  1?30,  Texas  Revised  Stat- 
utes, when  considered  in  connection  with  article  12639  f^ti's  to  furnish 
nonresident  defendants,  personally  served  beyond  the  limits  of  the 
state  of  Texas,  due  process  of  law,  in  that  the  period  between  the  serv- 
ice of  personal  citation  and  the  time  required  of  the  defendant  to  ap- 
pear and  answer  may  be  unreasonably  short,  if  the  citation  is  served 
within  the  nearest  day  possible  to  the  return  term.  The  period  would 
then  be  12  days.  The  appellant  relies  upon  the  case  of  Roller  v.  Hol- 
ly, A76  U.  S.  398, 20  Sup.  Ct.  410,  44  L.  Ed.  520.  In  that  case  the  Su- 
preme Court  held  that  a  nonresident  defendant,  who  was  called  upon 
to  answer  a  suit  pending  in  Texas,  while  he  himself  was  in  Virginia, 
within  5  days  of  date  of  service  of  citation,  was  not  furnished  due  pro- 
cess of  law,  and  was  entitled  to  have  a  default  judgment  rendered  on 
such  service  set  aside  for  that  reason.  It  is  quite  clear  from  the  opin- 
ion of  the  court  that  an  interval  of  20  days  between  service  and  re- 
turn day  would  not  have  been  held  to  be  unreasonable.  In  this  case, 
the  appellant  was  served  with  the  citation  January  9,  1911,  in  Elgin, 
111.,  and  was  not  required  to  appear  or  answer  until  the  day  succeeding 
the  first  Monday  in  February.  This  was  in  excess  of  20  days.  The 
period  between  service  and  return  day  for  answer,  under  the  Texas 
statutes,  might  have  been  as  short  as  12  days.  The  contention  is  that 
as  to  some  nonresident  defendants  such  an  interval  might  be  too  short 
to  afford  due  process,  and  that,  if  the  statute  permits  of  such  a  contin- 
gency, it  must  be  declared  invalid,  even  though  appellant  had  ample 
time  after  service  to  plead  in  the  case  in  which  he  was  defendant. 

We  think  the  case  of  Tyler  v.  Judges  of  Court  of  Registration,  179 
U.  S.  405,  at  page  409,  21  Sup.  Ct.  206,  at  page  208  (45  L.  Ed.  252), 
answers  this  contention  adversely  to  the  appellant,  deciding  that  a  fed- 
eral court  will  not  strike  down  a  state  statute  as  unconstitutional  be- 
cause not  affording  due  process  of  law  in  the  matter  of  notice  at  the 
instance  of  a  defendant  who  concededly  had  ample  notice  of  the  pen- 
dency of  the  suit  against  him.    In  that  case  the  Supreme  Court  said : 

**In  the  case  under  consideration  the  plaintiff  in  error  is  the  owner  of  a  lot 
adjoining  the  one  which  is  sought  to  be  registered,  and  the  only  question  in 
dispute  between  them  relates  to  the  location  of  the  boundary  line.  In  his  pe- 
tition he  does  not  set  forth  that  he  made  himself  a  party  to  the  proceedings 
before  the  court  of  registration,  and  his  name  does  not  even  appear  In  the  Ust 
of  those  who  are  required  to  be  notified,  or  elsewhere  in  the  proceedings  be- 
fore the  court  In  the  assignment  of  error  he  complains  only  of  the  unconsti- 
tutionality of  the  statute,  in  that  it  deprives  persons  of  property  without  due 
process  of  law.    In  his  brief  hi?  nrst  objection  to  the  validity  of  the  act  is 
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that  the  registration,  which  deprives  all  persons,  except  the  registered  owner, 
of  interest  in  the  land,  is  obtained  as  against  residents  and  known  persons 
only  by  posting  notices  in  a  conspicuous  place  on  the  land  and  by  registered 
letters,  and  as  against  nonresidents  and  unknown  persons  by  publication  in  a 
newspaper;  and  that  the  rights  of  the  parties  may  be  foreclosed  without 
actual  notice  to  them  in  either  case,  and  without  actual  knowledge  of  the  pro- 
ceedings. His  second  objection  to  the  validity  of  the  act  is  that  the  registra- 
tion of  dealings  with  the  land  after  the  original  registration  would,  in  cer- 
tain cases,  have  the  effect  of  depriving  the  registered  owners  of  their  property 
w^ithout  due  process  of  law.  His  objections  throughout  assume  that  he  has 
actual  knowledge  of  the  proceedings,  and  may  make  himself  a  party  to  them 
and  litigate  the  only  question,  namely,  of  boundaries,  before  the  court  of 
registration.  In  other  words,  he  is  not  affected  by  the  provisions  of  the  act  of 
which  he  complains,  since  he  has  the  requisite  notice.  Other  persons,  whether 
residents  or  nonresidents,  whose  rights  might  be  injuriously  affected  by  the 
decision,  might  lawfully  complain  of  the  unconstitutionality  of  an  act  which 
would  deprive  them  of  their  property  without  notice ;  but  it  is  difficult  to  see 
how  the  petitioner  would  be  affected  by  It  *  •  *  It  may  well  have  been 
thought  that,  to  avoid  the  neces^ty  and  expense  of  appearing  before  an  un- 
constitutional court  and  defending  his  rights  there,  he  had  sufficient  interest 
to  attack  the  law,  which  lay  at  the  foundation  of  its  proposed  action ;  but  to 
give  him  a  status  in  this  court  he  is  bound  under  his  petition -to  show,  either 
that  he  has  been,  or  is  likely  to  he,  deprived  of  his  property  without  due 
process  of  law,  in  violation  of  the  fourteenth  amendment;  and,  as  no  such 
showing  has  been  made,  we  cannot  assume  to  decide  the  general  question 
whether  the  commonwealth  has  established  a  court  whose  Jurisdiction  may, 
as  to  some  other  person,  amount  to  a  deprivation  of  property." 

Upon  the  authority  of  this  case,  we  decline,  at  the  instance  of  appel- 
lant, who  had  ample  and  timely  notice  of  the  pendency  of  the  Dallas 
county  suit,  to  decide  the  general  question  as  to  whether  article  1230 
is  a  violation  of  the  fourteenth  amendment,  because  of  its  possible  fail- 
ure to  furnish  another  person,  in  another  case,  reasonable  notice  and 
opportunity  to  appear  and  defend. 

This  results  in  a  denial  to  appellant  of  the  relief  prayed  for  by  him, 
so  far  as  it  relates  to  the  judgment  of  the  district  court  of  Dallas  coun- 
ty. We  reach  this  conclusion  with  less  reluctance,  since  the  only  de- 
fense to  the  action  on  the  note  that  we  understand  from  the  record 
the  appellant  would  or  could  interpose,  if  afforded  an  opportunity,  is 
that  it  was  transferred  to  plaintiff  by  the  payee  and  endorser  Kelly,  in 
violation  of  his  agreement  with  appellant,  an  agreement  which  was 
found  by  the  district  judge  not  to  have  been  made,  in  which  finding  we 
concur. 

[5]  We  come  then  to  the  other  branch  of  relief  prayed  for  by  ap- 
pellant, namely,  the  setting  aside  of  the  sale  made  under  the  judgment. 

It  is  conceded  by  the  appellant  that  the  sale  was  made  in  pursuance 
of  an  order  of  sale,  issuing  upon  the  judgment,  and  was  regularly  ad- 
vertised, and  was  conducted  by  the  sheriff  of  Hidalgo  county,  as  a 
judicial  sale  at  public  outcry.  The  appellant  claims  that  the  sale  was 
fraudulent  as  to  him,  because  there  was  a  collusive  agreement  between 
the  plaintiff  in  the  judgment,  Campbell,  and  the  purchaser,  Kelly,  as 
to  the  bidding;  because  of  the  announcement  at  the  sale  that  there 
were  certain  liens  on  the  property,  made  either  by  the  sheriff  or  by 
Campbell  or  Kelly,  no  explanation  having  been  given  that  these  liens 
were  subsequent  to  that  under  which  the  sale  was  had;  and  because 
the  property  was  sold  for  a  grossly  inadequate  price. 


Digitized  by 


Google 


390  128  C.  C.  A.  REPORTS 

The  evidence  showed  that  Campbell,  the  plaintiff  in  execution,  went 
te  Edinburgh,  where  the  sale  was  to  occur,  to  look  after  his  interest  at 
the  sale;  that,  at  Kelly's  request,  the  sale  was  continued  to  a  later 
hour,  to  enable  Kelly  to  reach  Edinburgh  and  bid  on  the  land;  that 
Kelly  came  to  Edinburgh  prepared  to  bid  $3,000,  which  was  the  ap- 
proximate amount  due  on  the  judgment  for  the  land;  that  before  the 
bidding  commenced  Kelly  told  Campbell  that  he  would  pay  Campbell 
the  difference  between  the  amount  due  on  the  note  and  judgment  and 
what  he  (Kelly)  might  bid  in  the  land  for;  that  Campbell  said  what 
he  wanted  was  his  money  and  not  the  land.  This  is  Kelly's  own  tes- 
timony. The  land  was  knocked  down  to  Kelly  after  Campbell  had 
stopped  bidding,  there  being  no  bidders  other  than  Kelly  and  Campbell, 
for  $676.  That  amount  was  insufficient  to  pay  the  judgment  in  favor 
of  Campbell  to  satisfy  which  the  land  was  sold.  Campbell,  however, 
was  protected  as  to  the  unpaid  balance  by  Kelly's  agreement  to  pay  it 
to  him,  though  the  property  sold  for  less.  Kelly  did  pay  Campbell  the 
difference  between  what  was  due  on  the  judgment,  and  the  amount  of 
his  bid  and  took  a  transfer  of  the  note,  on  which  the  judgment  was 
based,  from  Campbell,  crediting  it  with  the  amount  of  his  bid.  A  sher- 
iff's deed  was  made  on  the  date  of  the  sale  to  Kelly.  It  seems  clear 
that  Campbell's  interest  in  bidding  was  taken  away  by  his  foreknowl- 
edge that  he  would  get  his  money  from  Kelly,  without  requiring  Kelly 
to  bid  the  amount  due  on  the  judgment,  as  he  was  prepared  to  do,  if 
necessary.  Instead  of  the  judgment  being  satisfied  in  full  by  the  land 
sold,  as  it  would  have  been  in  the  absence  of  such  an  understanding,  it 
was  satisfied  only  to  the  extent  of  $676,  leaving  to  Campbell  or  to  his 
transferee,  Kelly,  the  power  to  collect  the  balance  from  the  appellant 
Brophy  by  execution  against  his  other  property. 

Again,  it  is  quite  clear  that  an  announcement  was  made  at  the  sale 
by  either  Kelly  or  Campbell  or  the  sheriff  in  their  presence  and  with 
their  acquiescence  that  there  were  liens  on  the  land  to  a  person,  who 
was  present  at  the  sale,  and  displayed  enough  interest  in  the  sale  to 
make  the  inquiry.  There  was  a  prior  Hen  in  favor  of  the  Bedell  Moore 
estate  of  about  $9,000,  but  the  payment  of  this  had  been  assumed  by 
Kelly,  in  his  trade  with  Brophy.  There  was  another  purchase-money 
note  for  $15,000  of  Brophy's,  held  by  Kelly  or  his  transferee;  but  the 
lien  of  this  note  was  postponed  by  Kelly's  agreement  with  Campbell 
to  the  lien  of  the  note,  which  was  the  basis  of  the  judgment  under 
which  the  sale  was  made.  No  explanation  of  the  status  of  the  liens 
was  vouchsafed  the  inquirer.  The  amount  of  the  liens  was  such  as  to 
destroy  his  interest  in  the  property,  if  his  statement  is  to  be  credited. 
He  made  no  bid  at  the  sale,  thus  leaving  the  competition  altogether  be- 
tween Campbell  and  Kelly.  The  partial  information  furnished  the 
possible  bidder  was  misleading,  and  calculated  to  induce  a  withdrawal 
of  interest.  It  was  made  by  or  in  the  presence  and  with  the  apparent 
acquiesence  of  Campbell  and  Kelly.  We  do  not  think  they  are  in  a 
position  to  say  that  appellant  has  not  shown  the  solvency  or  capacity 
of  the  inquirer  to  purchase,  after  having  discouraged  his  bid. 

The  property  sold  for  $i676,  subject  to  a  lien  of  $9,000  or  $10,000. 
The  record  shows  it  to  have  been  worth  $35,000  or  more. 

In  view  of  the  facts  attending  the  sale,  as  stated,  and  the  inadequate 
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price  realized  for  the  property  sold,  we  have  reached  the  conclusion 
that  the  sale  was  collusive  and  fraudulent  as  to  appellant  Brophy  and 
should  be  set  aside,  and  the  sheriff's  deed  declared  to  be  null  and  void, 
leaving  the  property  to  be  resold  under  another  order  of  sale  to  be  is- 
sued upon  the  judgment.  The  following  authorities  support  this  con- 
clusion: Byers  v.  Surget,  60  U.  S.  303,  15  L.  Ed.  670,  and  Graff  am  v. 
Burgess,  117  U.  S.  180,  6  Sup.  Ct.  686,  29  L.  Ed.  839. 

The  equities  as  between  the  parties  will  also  be  conserved  by  this 
course.  If  the  sale  is  permitted  to  stand,  the  appellant  Brophy  will 
have  lost  the  land  he  purchased  from  Kelly,  without  opportunity  to 
redeem  it  from  the  sale.  For  this  land,  he  paid  Kelly  $5,200  in  cash 
and  executed  two  notes,  one  for  $2,525  and  one  for  $15,000.  The  small- 
er note  is  still  outstanding  against  him,  except  for  the  credit  of  $676, 
the  amount  realized  from  the  land  at  the  sale.  The  second  note  for 
$15,000  is  also  still  outstanding  against  him  and  in  the  hands  of  a  pos- 
sible innocent  holder  for  value,  with  no  notice  of  any  equities  between 
Kelly  and  appellant.  Against  these  obligations,  Brophy  has  nothing. 
The  inequity  of  this  situation  needs  no  enlargement. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  remand- 
ed to  that  court,  with  directions  to  there  enter  a  decree,  setting  aside 
the  sale  of  the  land  by  the  sheriff  of  Hildago  county  to  the  appellee 
Kelly,  and  declaring  the  sheriff's  deed  to  Kelly  null  and  void,  but  with- 
out prejudice  to  the  right  of  the  appellee  Campbell  to  sue  out  another 
order  of  sale  on  the  judgment  in  the  district  court  of  Dallas  county, 
and  in  pursuance  of  it  to  readvertise  and  resell  the  land,  if  he  is  so  ad- 
vised. The  costs  in  this  court  and  in  the  court  below  to  be  taxed 
against  the  appellees  and  defendants. 

NOTE. 
Persons  Entitled  to  Raise  Constitutional  Questions, 

I.  In  General. 

[a]  No  one  can  attack  a  statute,  as  unconstitutional,  who  has  no  Interest  In 
and  is  not  affected  by,  its  provision. 

— (U.  S.  1901)  Red  River  Val.  Nat  Bank  v.  Craig,  21  Sup.  Ct  703,  181  U. 
S.  548,  45  L.  Ed.  994;  (1899)  Gallup  v.  Schmidt  54  N.  E.  384,  modi- 
fied (1900)  56  N.  E.  443,  154  Ind.  196,  aflarmed  (1902)  22  Sup.  Ct  162, 
183  U.  S.  300,  46  L.  Ed.  207;  (1910)  Brown-Forman  Company  v.  Com- 
monwealth of  Kentucky,  30  Sup.  Ct  578,  217  U.  S.  563,  54  L.  Ed.  883, 
aflarming  judgment  Brown-Foreman  Co.  v.  Same  (1907)  101  S.  W.  321, 
125  Ky.  402;  (1910)  Huff  v..Bidwell,  180  Fed.  374,  103  C.  C.  A.  520; 
(1912)  WnUams  v.  Walsh,  32  Sup.  C:t  137,  222  U.  S.  415,  56  L,  Ed.  253, 
affirming  order  (1908)  Ex  parte  WllUams,  98  Pac.  777,  79  Kan.  212; 
(1912)  Standard  Stock  Food  Co.  v.  Wright  32  Sup.  Ct.  784,  225  U.  S. 
540,  56  L.  Ed.  1197;  (1913)  Pittsburg  Steel  Co.  v.  Baltimore  Equitable 
Soa,  33  Sup.  Ct.  167,  226  U.  S.  455,  57  L.  Ed.  297,  affirming  judgment  77 
AtL  255,  113  Md.  77 ; 

(Ala.  1872)  Jones  v.  Black,  48  Ala.  540;  (1896)  Shehane  v.  Bailey,  110 
Ala.  308,  20  South.  359;  (1911)  Fulton  v.  State,  54  South.  688;  (1913) 
Bozeman  v.  Same,  61  South.  604; 

<Cal.  1911)  Title  Ins.  &  Trust  Co.  v.  Lusk,  115  Pac.  53 ;  (1911)  Zanone  v. 
Sprague,  116  Pac.  989 ; 

(Colo.  1912)  People  v.  Leddy,  123  Pac.  824; 

(Fla.  1888)  Franklin  County  v.  State,  24  Fla.  65,  3  South.  471;  (1912) 
Stinson  Y.  Same,  58  South.  722; 
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(Ga.  1854)  Padelford  v.  City  of  Savannah,  14  Ga.  438; 
(111.  1908)  People  v.  McBride,  84  N.  E.  865,  234  111.  146; 
(Ind.  1895)  Currier  v.  Elliott,  39  N.  E.  554,  141  Ind.  394 ;    (1896)  State  v. 

Gerhardt,  145  Ind.  439,  44  N.  E.  469;    (1904)  Tomlinson  v.  Balnaka,  70 

N.  E.  155,  163  Ind.  112 ;    (1909)  Knight  &  Jillson  Co.  v.  Miller,  87  N.  E. 

823;    (1913)  Pittsburgh,  C,  C.  &  St  U  Ry.  Co.  v.  State,  102  N.  B.  25; 
(Kan.  1898)  City  of  Kansas  City  v.  Union  Pac.  Ry.  Co.,  53  Pac.  468,  59 

Kan.  427,  52  L.  R.  A.  321 ;    (1902)  State  v.  Smiley,  69  Pac.  199,  65  Kan. 

240,  67  L.  R.  A.  903,  affirmed  Smiley  v.  Kansas,  25  Sup.  CJt.  289,  196  U. 

S.  447,  49  L.  Ed.  546; 
(Ky.  1874)  Marshall  v.  Donovan,  73  Ky.  (10  Bush)  681,  691;    (1880)  Com- 
monwealth V.  Wright,  79  Ky.  22,  42  Am.  Rep.  203 ;    (1887)  Ex  parte  Burn- 
side,  86  Ky.  423,  6  S.  W.  276; 
(La.  1882)  Hayes  v.  City  of  New  Orleans,  34  La.  Ann.  311;    (1895)   State 

V.  Lanier,  47  La.  Ann.  568,  17  South.  130;    (1903)  Same  v.  Cucullu,  35 

South.  300,  110  La.  1087 ; 
(Me.  1863)  Williamson  v.  Carlton,  51  Me.  449; 
(Md.  1910)  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  77  Ati.  255; 

(1911)  Bettendorf  Axle  Co.  v.  Field,  79  Atl.  724,  114  Md.  487; 
(Mass.  1805)  Mountfort  v.  Hall,  1  Mass.  443 ;    (1908)  New  York  Life  Ins. 

Co.  V.  Hardlson,  85  N.  E.  410,  199  Mass.  190;    Mutual  Benefit  Life  Ins. 

Co.  V.  Same,  Id. ;    (1909)  Malone  v.  Provident  Inst  for  Savings  in  Boston, 

86  N.  E.  912,  201  Mass.  23 ; 
(Miss.  1852)  Dejarnett  v.  Haynes,  23  Miss.  (1  Cushm.)  600 ; 
(Mo.  1873)  City  of  St  Louis  v.  Shields,  52  Mo.  351 ; 
(Neb.  1885)  State  v.  Stevenson,  18  Neb.  416,  25  N.  W.  585;    (1909)  Same  v. 

Brandt.  120  N.  W.  196,  83  Neb.  656; 
(Nev.  1899)  State  v.  Beck,  56  Pac.  1008,  25  Nev.  68 ; 
(N.  J.  1854)  Colgan  v.  McKeon,  24  N.  J.  Law  (4  Zab.)  566;    (1911)  State  v. 

De  Lorenzo,  78  Atl.  660 ; 
(N.  Y.  1826)  Sinclair  v.  Jackson,  8  Cow.  543 ;    (1910)  People  v.  Raynes,  120 

N.  Y.  Supp.  1053,  136  App.  Dlv.  417,  order  affirmed  92  N.  E.  1097,  198 

N.  Y.  539 ' 
(N.  C.1908)  St  George  v.  Bardie,  60  S.  E.  920,  147  N.  O.  88; 
(N.  D.  1897)  State  v.  McNulty,  73  N.  W.  87,  7  N.  D.  169;    (1901)  Same  v. 

Donovan,  86  N.  W.  709,  10  N.  D.  203 ;    (1902)  Tumquist  v.  Cass  County 

Drain  Com'rs,  92  N.  W.  852,  11  N.  D.  514 ;    (1903)  Ely  v.  Rosholt,  93  N. 

W.  864,  11  N.  D.  559 ; 
(Okl.  1911)  Rea  v.  State,  119  Pac.  235; 
(R.  I.  1854)  State  v.  Snow,  3  R.  I.  64;    (1898)  Same  v.  Mylod,  40  Ati.  753, 

20  R.  I.  632,  41  L.  R.  A.  428;    Same  v.  Taft,  40  Ati.  758,  20  R.  I.  645; 

(1911)  Same  v.  Gaines,  79  Ati.  1107,  32  R.  I.  462 ;    (1912)  H.  P.  ComeU 

Co.  V.  Boyer,  82  Atl.  385; 
(S.  D.  1892)  State  v.  Becker,  3  S.  D.  29,  51  N.  W.  1018; 
(Va.  1872)  Antoni  v.  Wright,  22  Grat  833;    (1908)   Bertram  v.  Common- 
wealth, 62  S.  B.  969,  108  Va.  902 ; 
(Wis.  1901)  State  v.  Currans,  87  N.  W.  561,  111  Wis.  431,  56  L.  R.  A.  252. 
[aa]  Courts  will  not  hear  objections  to  law  on  the  ground  of  unconstitution- 
ality from  persons  whose  rights  are  not  affected  thereby. 
—(Iowa,  1907)  Thompson  v.  Mitchell,  110  N.  W.  901; 

(N.  Y.  1910)  People  v.  Raynes,  120  N.  Y.  Supp.  1053,  136  App.  Dlv.  417; 

(R.  I.  1910)  Blais  v.  Franklin,  75  Ati.  399 ; 

(W.  Va.  1906)  State  v.  Braxton  County  Court,  55  S.  B.  382; 

(Wis.  1910)  Benz  v.  Kremer,  125  N.  W.  99,  142  Wis.  1. 

[b]  (U.  S.  1901)  A  person  sworn  to  obtain  information  relating  to  manu- 
facturing and  mechanical  establishments,  required  by  the  census  act  of  March 
3,  1899,  c.  419,  30  Stat  1015  (U.  S.  Comp.  St.  1901,  p.  1339),  cannot  make  a 
fictitious  return  and  escape  punishment  on  the  ground  that  the  act  violates 
the  provision  of  the  federal  Constitution  that  private  property  shall  not  be 
taken  for  public  use  without  compensation. — United  States  v.  Moriarity,  106 
Fed.  886. 

[c]  (U.  S.  1903)  An  objection  that  a  state  statute  violates  the  federal  Con- 
stitution because  it  does  not  provide  for  notice  to  tiiose  who  may  be  affected 
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by  It  Is  not  available  to  a  party  who  was  In  fact  given  notice,  and  who  at 
the  hearing  objected  to  the  action  proposed  to  be  taken  under  such  statute. 
Judgment,  Detroit,  Ft.  W.  &  B.  I.  Ry.  v.  Commissioner  of  Railroads  (1901) 
86  N.  W.  842,  127  Mich.  219,  62  L.  R.  A.  149,  affirmed.— Detroit,  Ft  W.  & 
B.  I.  Ry.  V.  Osborn.  23  Sup.  Ct.  540,  189  U.  S.  383,  47  L.  Ed.  860. 

[d]  (U.  S.  1906)  Kirby's  Dig.  §  513,  provides  that  notes  given  in  payment  of 
a  patented  article  are  void  when  they  do  not  show  on  their  face  for  what  they 
were  given.  Section  514  provides  that  the  preceding  section  shall  also  apply  to 
vendors  of  patent  rights.  Section  516  provides  that  the  act  (which  Includes 
sections  513-516)  shall  not  apply  to  merchants  and  dealers  who  sell  "patented 
things"  in  the  usual  course  of  business.  Held,  that  any  repugnancy  of  the 
act  to  Oonst.  U.  S.  Amend.  14,  guarantying  to  all  persons  within  the  jurisdic- 
tion of  a  state  the  equal  protection  of  the  laws,  caused  by  section  516,  is  im- 
material in  an  action  on  a  note  given  for  an  interest  in  a  patent  right. — (1905) 
John  Woods  &  Sons  v.  Carl,  87  S.  W.  621,  75  Ark.  328,  affirmed  (1906)  27  Sup. 
Ct.  99.  203  U.  S.  358,  51  L.  Ed.  219. 

[e]  (U.  S.  1912)  Only  hotel  keepers  having  less  than  25  bedrooms  can  as- 
sail validity  of  discrimination  in  favor  of  larger  hotels  by  an  ordinance  for- 
bidding the  keeping  of  billiard  tables  for  hire,  except  by  hotel  keepers  having 
25  or  more  bedrooms. — Murphy  v.  People  of  State  of  California,  32  Sup.  Ct 
697,  225  U.  S.  623,  56  L.  Ed.  1229. 

[f]  (U.  S.  1913)  An  owner  of  the  bed  and  shore  of  the  St  Marys  river,  hav- 
ing no  property  right  in  the  flow  of  the  river  which  has  been  taken  by  the 
United  States  under  Act  March  3,  1909,  c.  264.  |  11,  35  Stat.  820  (U.  S.  Comp. 
St  Supp.  1911,  p.  1536)  cannot  complain  because  under  section  12  of  that 
act  the  Secretary  of  War  may  lease  any  water  power  resulting  from  the  con- 
servation of  the  flow  of  the  river  and  the  works  the  government  may  con- 
struct.— United  States  v.  Chandler-Dunbar  Water  Power  Co.,  33  Sup.  Ct.  667, 
229  U.  S.  53,  57  L.  Ed.  1063. 

[g]  (U.  S.  1913)  Penal  provisions  of  Laws  W.  Va.  1907,  c.  41  (Code  Supp. 
1909,  c.  54,  §§  2496al,  2496a2),  fixing  maximum  fare  at  two  cents  per  mile, 
are  not  open  to  constitutional  attack,  where  the  highest  state  court  has  held 
that  a  railroad  is  excepted  from  the  operation  of  the  penalty  clause  pending 
prosecution  tn  good  faith  of  a  suit  to  determine  whether  the  statute  is  con- 
fiscatory as  applied  to  such  company. — Chesapeake  &  O.  R.  Co.  v.  Conley,  33 
Sup.  Ct  985,  230  U.  S.  513,  57  L.  Ed.  1597. 

[h]  (Cal.  1908)  A  statute  will  not  be  held  to  invade  the  constitutional 
rights  of  the  owner  of  property,  where  the  only  owner  of  property  in  the 
case  claims  under  the  statute,  and  insists  on  its  validity,  and  the  claim  of 
invalidity  is  made  by  strangers,  filing  a  brief  as  "friends  of  the  court." — C. 
Scheerer  &  Co.  v.  Deming,  97  Pac.  155. 

[i]  (Cal.  1910)  The  constitutionality  of  Code  Civ.  Proc.  §  526a,  providing 
that  an  action  to  restrain  an  illegal  expenditure  of  public  funds  must  be 
brought,  either  by  a  citizen  resident  therein  or  by  a  corporation,  on  the  ground 
that  it  deprives  nonresident  citizens  of  other  states  of  privileges  equal  with 
those  of  citizens  of  the  state,  cannot  be  raised  by  one  who  merely  shows  that 
he  is  a  resident,  but  who  does  not  show  that  he  is  not  an  alien,  or  that  he 
belongs  to  the  class  of  persons  entitled  to  sue. — Thomas  v.  Joplin,  112  Pac.  729. 

[j]  (Colo.  1906)  Under  MiUs*  Ann.  St  §  1370,  inhibiting  all  labor  on  Sun- 
day, works  of  necessity  and  charity  excepted,  and  Laws  1893,  p.  125,  c.  73, 
making  it  a  misdemeanor  for  any  person  to  carry  on  the  business  of  barber- 
ing  on  Sunday  in  any  city  of  the  first  or  second  class,  one  violating  the  pro- 
visions of  an  ordinance  prohibiting  all  persons  from  keeping  barber  shops 
open  on  Sunday  will  not  be  permitted  to  attack  the  validity  of  the  ordinance 
on  the  ground  that  it  is  obnoxious  to  the  constitutional  provisions  against 
class  legislation,  as  by  violating  its  provisions  he  violates  the  laws  of  the 
Btate.--McClelland  v.  City  of  Denver,  86  Pac.  126,  36  Colo.  486. 

[k]  (111.  1910)  A  person  found  guilty  of  pandering  within  the  state  under 
Laws  1909,  p.  180,  providing  for  the  prevention  of  pandering,  cannot  raise  the 
question  as  to  whether  the  act  is  unconstitutional  in  allowing  prosecutions  for 
acts  committed  without  the  state.— People  v.  Braun,  92  N.  E.  917,  246  111.  428. 

[1]  (111.  1911)  An  objection  to  the  reformatory  act  (Kurd's  Rev.  St  1909, 
c  118),  by  persons  convicted  of  an  offense  and  sentenced  to  the  reformatory, 
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that  the  act  is  nnconstitutiopal  because  it  contains  an  appropriation  and 
amounts  to  a  delegation  of  legislative  power  to  the  board  of  managers,  be- 
cause it  authorizes  them  to  fix  the  compensation  of  the  superintendent  and 
the  officers  and  employes  of  the  reformatory,  will  not  be  considered,  as  those 
provisions  in  no  way  affect  the  persons  sentenced;  and  the  court  will  not 
consider  an  objection  to  the  constitutionality  of  a  statute  unless  made  by 
one  whose  rights  are  invaded,  unless  the  unconstitutional  feature  is  £Rich  as 
to  render  the  entire  act  void.—People  v.  Huff,  94  N.  E.  61,  249  lU.  164. 

fm]  (111.1911)  One  whose  property  was  authorized  by  decree  to  be  sold 
by  his  wife  on  the  ground  of  abandonment  under  Rev.  St  1874,  c.  68,  |  11, 
providing  that  in  case  a  husband  or  wife  abandons  the  other,  and  leaves  the 
state  for  a  year  without  providing  maintenance  or  support  for  his  or  her 
family,  or  is  imprisoned  in  a  penitentiary,  any  court  of  record  may,  on  peti- 
tion, sell  and  incumber  such  property  of  the  other  party  as  shall  be  necessary 
for  the  support  and  maintenance  of  the  family,  cannot  assert  that  the  statute 
is  unconstitutional  for  singling  out  persons  confined  in  the  penitentiary,  and 
depriving  them  of  property  without  due  process  of  law ;  that  part  of  the  stat- 
ute not  affecting  such  person. — Brand  v.  Brand,  96  N.  E.  918,  252  111.  134. 

[n]  (111.  1912)  A  passenger  arrested  for  violating  Act  May  25,  1911  (Laws 
1911,  p.  462),  held  not  entitled  to  complain  of  any  unconstitutionality  of  the 
act  so  far  as  it  affects  the  rights  of  railway  conductors. — Tarantina  v.  Louis- 
ville &  N.  R.  Co.,  98  N.  B.  999,  254  111.  624. 

[o]  (Ind.  1902)  Bill  of  Rights,  §  21,  provides  that  no  man's  particular  serv- 
ices shall  be  demanded  without  Just  compensation.  Act  M«arch  9,  1889  (Acts 
1889,  p.  261),  establishing  a  board  of  children's  guardians,  provided  that  the 
members  should  be  appointed  by  the  circuit  court,  and  should  serve  without 
compensation.  Held,  that  a  contention,  by  one  against  whom  proceedings 
were  instituted  by  the  board  of  guardians  for  the  custody  of  a  child,  to  the 
effect  that  the  statute  was  in  violation  of  the  constitutional  provision,  was 
without  merit ;  he  not  being  prejudiced  by  the  alleged  invalidity  of  which  he 
complained. — Wilkinson  v.  Board  of  Children's  Guardians  of  Marion  County, 
62  N.  E.  481,  158  Ind.  1. 

[oo]  (Ind.  1909)  One  charged  with  unlawfully  wearing  a  badge  of  a  secret 
society,  in  violation  of  Acts  1891,  p.  340,  c.  132,  is  not  entitled  to  question  the 
validity  of  the  other  provisions  of  the  act  not  affecting  the  validity  of  the 
provision  prohibiting  the  wearing  of  a  secret  society  badge  by  a  nonmember. 
—Hammer  v.  State,  89  N.  E.  850. 

[p]  (Ind.)  One  removing  from  a  city  a  dead  animal  belonging  to  anotiier, 
and  for  which  he  paid  nothing,  may  not  question  the  validity  of  a  municipal 
ordinance  prohibiting  any  person  other  than  a  contractor  of  the  city  to  re- 
move dead  animals,  on  the  ground  that  it  deprives  the  owner  of  his  property 
without  due  process  of  law.— (1910)  Smith  v.  City  of  New  Albany,  93  N.  E. 
73;    (1911)  AUes  v.  Same,  Id.  1080. 

[q]  (Miss.  1877)  A  court  has  no  power  to  examine  a  statute  generally,  and 
declare  it  unconstitutional,  nor  to  enjoin  a  ministerial  officer  generally  from 
enforcing  the  law ;  but  a  suitor  calling  upon  the  chancery  court  to  arrest  the 
performance  of  a  duty  imposed  upon  a  public  officer  by  the  legislature  must 
conclusively  show,  not  only  that  the  act  about  to  be  performed  is  unconstitu- 
tional, but  also  that  he  will  be  dlrectiy  injured  thereby. — Gibbs  v.  Green,  54 
Miss.  592. 

[qq]  (Mo.  1896)  A  defendant  convicted  of  a  first  offense  for  a  violation  of 
Act  April  19,  1^,  prohibiting  the  sale  of  imitation  butter,  cannot  raise  the 
question  of  the  constitutionality  of  the  provision  of  the  act  prescribing  the 
punishment  for  subsequ^it  offenses. — State  v.  Bockstruck,  136  Mo.  335,  38  S. 
W.  317. 

[r]  (Mo.  1900)  Objection  that  action,  under  Rev.  St  1889,  §  6210,  alloviring 
the  creditors  of  one  losing  at  gambling  to  recover  the  money  of  the  winner, 
deprives  the  loser  of  his  property  without  due  process  of  law,  cannot  be  made 
by  the  winner.— Gofer  v.  Risellng,  153  Mo.  633,  55  S.  W.  235. 

[rr]  (Mo.  1910)  Where  plaintiflTs  claim  to  recover  a  penalty  for  a  rail- 
road's failure  to  construct  drainage  ditches,  as  required  by  Rev.  St  1899,  | 
1110  (Ann.  St  1906,  p.  961),  was  expressly  withdrawn  from  the  Jury's  con- 
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sideratfoD,  defendant  could  not  assert  on  appeal  that  the  statute  was  uncon- 
stitutional, in  that  It  Imposed  a  penalty  on  defendant — Emery  v.  St  Louis  & 
S.  F.  R.  Co.,  129  S.  W.  44. 

[s]  (Mo.  1913)  Defendant,  convicted  of  the  offense  dealt  with  in  Rev.  St. 
1909,  |§  4829-4833,  Inclusive,  providing  for  the  registration  of  bottles  by  man- 
ufacturers, bottlers,  etc.,  of  soda  and  mineral  water,  but  against  whom  no 
search  warrant  was  issued,  as  authorized  by  section  4833,  held  in  a  position 
to  question  the  constitutionality  of  the  sections,  except  section  4833.^State  v. 
Baskowitz,  156  S.  W.  945. 

[ss]  (Mont  1909)  Laws  1909,  p.  122,  c.  92,  1 1,  makes  it  unlawful  to  aid  or 
abet  in  the  making,  reporting,  recording,  or  registering  of  a  wager  upon  the 
result  of  any  contest  of  speed  or  skill  of  an  animal  unless  the  contest  Is 
held  within  an  inclosed  race  track  or  fair  grounds  and  all  acts  done  in  con- 
nection therewith  are  done  within  the  inclosure  where  the  contest  Is  held. 
Section  2  provides  whenever  within  30  days  In  any  calendar  year  In  any  coun- 
ty of  the  first  class,  and  whenever  during  14  days  In  any  calendar  year  in  any 
county  not  of  the  first  class,  there  have  been  bets  made,  reported,  etc.,  upon 
the  result  of  any  such  contest  upon  an  inclosed  race  track  or  fair  grounds,  it 
shall  thereafter  be  unlawful  during  such  calendar  year  to  make,  report,  etc., 
any  wager  upon  the  result  of  any  such  contest  held  within  such  Inclosure. 
Held,  that  section  1  absolutely  prohibits  the  aiding  and  abetting  In  the  mak- 
ing, etc.,  of  bets  on  contests  held  outside  the  state,  and  a  person  charged  with 
such  an  offense,  not  being  concerned  with  the  effect  of  the  provisions  dealing 
with  contests  held  within  the  state,  cannot  raise  the  question  of  the  constitu- 
tionality of  the  act  In  so  far  as  It  relates  to  such  contests  as  violating  Const 
U.  S.  Amend.  14.— State  v.  Rose,  105  Pac  82,  40  Mont  66. 

[sssl  (Neb.  1908)  The  rule  that  a  court  will  not  listen  to  an  objection  to 
the  constitutionality  of  a  law  by  a  party  whose  rights  It  does  not  affect  Is 
Inapplicable  where  the  vice  of  the  law  consists  In  an  unwarranted  discrimina- 
tion between  the  Individuals  against  whom  the  aggression  thereby  forbidden 
Is  committed.— Greene  v.  State,  119  N.  W.  6. 

[t]  (N.  Y.  1808)  The  right  of  a  state  to  grant  the  lands  of  Indians  with- 
out their  consent  Is  a  political  question,  which  cannot  be  discussed  in  a  con- 
test between  two  of  our  own  citizens,  neither  of  whom  deduces  any  title  from 
the  Indians. — Jackson  v.  Hudson,  3  Johns.  375,  3  Am.  Dec.  500. 

[tt]  (N.  Y.  1910)  It  Is  only  when  some  person  attempts  to  resist  the  opera- 
tion of  the  act,  and  calls  In  the  judicial  power  to  pronounce  it  void  as  to  him, 
his  property,  or  his  rights,  that  the  objection  of  unconstitutionality  can  be 
presented  and  sustained. — In  re  Board  of  Aldermen  of  City  of  Buffalo,  124 
N.  Y.  Supp.  70,  68  Misc.  Rep.  478. 

[u]  (N.  Y.  1910)  Since  a  statute  Is  assumed  to  be  valid  until  some  one 
whose  rights  it  Infringes  complains  thereof,  an  abutting  owner  cannot,  in  a 
proceeding  to  register  a  land  title  under  Real  Property  Law  (Consol.  Laws, 
c.  50)  art.  12,  raise  the  question  of  the  constitutionality  of  the  article. — Duffy 
V.  Rodriguez,  124  N.  Y.  Supp.  529,  139  App.  Dlv.  755. 

[uu]  (N.  Y.  1910)  A  master  sought  to  be  charged.  Independently  of  negli- 
gence, with  liability  for  Injuries  to  a  servant  under  Laws  1910,  c.  674,  Im- 
posing such  liability  In  certain  dangerous  occupations,  could  not  claim  that 
the  statute  was  unconstitutional  because  Its  effect  was  to  limit  the  amount 
recoverable  In  actions  to  recover  damages  for  Injuries  resulting  in  death.  In 
contravention  of  Ck>nst.  art  1,  |  18;  such  objection  being  one  available  only 
to  plaintiff.— Ives  v.  South  Buffalo  Ry.  Co.,  124  N.  Y.  Supp.  920,  68  Misc.  Rep. 
643,  judgment  aflJrmed  125  N.  Y.  Supp.  1125,  140  App.  Dlv.  921. 

[v]  (N.  Y.  1910)  One  who  Is  brought  Into  a  proceeding  to  register  a  land 
title  merely  because  he  is  an  owner  of  a  part  of  the  surrounding  contiguous 
property  referred  to  In  Real  Property  Law  (CJonsol.  Laws,  c.  50)  |  380,  re- 
quiring the  examiner's  certificate  of  title  to  give  the  names  of  the  owners  of 
the  surrounding  contiguous  properties,  but  who  does  not  assert  any  Interest, 
pursuant  to  section  389,  authorizing  any  person  Interested  In  the  property  to 
appear  and  defend,  may  not  raise  constitutional  questions. — ^Marvin  Real^ 
Ck).  V.  Barre,  126  N.  Y.  Supp.  483. 
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[vv]  (N.  Y.  1911)  Laws  1806,  c.  138,  provided  for  the  incorporation  of  coun- 
ty medical  societies  with  certain  powers  to  control  the  admission  and  expul- 
sion of  members,  which  were  construed  narrowly  by  the  courts.  Laws  1866, 
c.  445,  gave  such  societies  much  wider  powers  to  make  rules  to  govern  the 
conduct  of  its  members.  Held,  that  one  who  became  a  member  of  a  medical 
society  In  1904  could  not  object  that  the  act  of  1866  was  an  Impairment  of 
the  contract  between  the  state  and  the  society  made  by  the  act  of  1806,  where 
the  society  raised  no  such  objection. — Ewald  v.  Medical  Society  of  New  York 
County,  128  N.  Y.  Supp.  886. 

[vvv]  (N.€.1908)  One  who  has  violated  the  stock  law  (Revlsal  1905,  f 
1684)  after  its  adoption  in  the  county  of  his  residence,  by  permitting  his  stock 
to  run  at  large  on  the  property  of  his  neighbors  within  the  county,  cannot  at- 
tack the  constitutionality  of  the  law  and  its  adoption  on  the  sole  ground  that 
an  adjoining  county  has  not  adopted  the  law,  and  that  his  property  is  subject 
to  incursions  from  animals  straying  across  the  county  line  from  such  other 
county.— State  v.  Mathls,  63  S.  E.  99,  149  N.  C.  546. 

[vvw]  (Ohio,  1896)  An  act  creating  an  office,  and  providing  a  method  for 
filling  it,  cannot  be  collaterally  attacked  by  a  person  who  is  charged  with  the 
offense  of  offering  bribes  to  a  person  who  is  filling  such  office. — State  v.  Gard- 
ner, 54  Ohio  St.  24,  42  N.  E.  999. 

[wvw]  (Okl.  1912)  The  constitutionality  of  Ck)mp.  Laws  1909,  |  222,  provid- 
ing for  criminal  prosecutions  for  violation  of  the  quarantine  law,  cannot  be 
raised  by  a  party  against  whom  action  is  taken  merely  to  compel  him  to  dip 
his  cattle,  as  provided  for  therein,  or  subject  him  to  the  cost  thereof. — Stine 
V.  Lewis,  127  Pac.  396,  33  Okl.  609. 

[w]  (Pa.  1843)  A  vendee  sued  in  assumpsit  by  a  corporation  for  the  price 
of  land  cannot  raise  the  question  as  to  the  constitutionality  of  an  act  direct- 
ing the  land  to  vest  in  the  corporation,  after  it  had  been  conveyed  to  trustees 
in  trust  for  an  academy.  If  the  trustees  gave  him  no  notice  not  to  pay. — Fox 
V.  Union  Academy,  6  Watts  &  S.  353. 

[ww]  (S.  C.  1910)  Where  accused  is  indicted  under  the  common  law,  and 
is  sentenced  under  Or.  Code  1902,  §  78,  providing  that,  where  no  punishment 
is  provided  by  statute,  the  court  shall  award  such  sentence  as  is  conformable 
to  the  common  usage  In  this  state,  he  cannot  question  the  constitutionality  of 
an  act  relating  to  the  offense  for  which  he  was  indicted  and  sentenced. — 
State  V.  Dalby,  68  S.  E.  633,  86  S.  C.  367. 

[x]  (S.  D.  1905)  A  wholesale  grocer  residing  in  the  state  and  who  is  en- 
gaged in  purchasing  and  selling  goods  in  this  and  other  states  and  countries 
is  entitled  to  attack  the  validity  of  Laws  1905,  p.  161,  c.  114,  entitled  "An  act 
to  provide  for  a  state  food  and  dairy  department,  to  prevent  the  adulteration, 
misbranding  and  imitation  of  foods,"  etc. — Jewett  Bros.  &  Jewett  v.  Small, 
105  N.  W.  738. 

[XX]  (Sv  D.  1910)  Sess.  Laws  1907,  a  132,  §  1,  requires  plaintiff  in  divorce 
to  have  been  an  actual  resident  of  the  state  for  one  year,  and  of  the  county 
wherein  the  action  is  commenced  for  three  months  next  preceding  the  begin- 
ning of  the  action,  except,  section  2,  that  if  the  parties  were  married  in  the 
state,  and  plaintiff  shall  have  resided  therein  from  the  marriage  until  the 
commencement  of  the  action,  then  it  may  be  begun  at  any  time  after  the 
cause  of  action  has  arisen,  and  except,  section  4,  that.  If  the  cause  of  action 
arise  in  the  state,  then  the  action  may  be  begun  at  any  time  after  plaintiff 
shall  have  resided  in  the  state  for  six  months.  Held,  that  the  constitutional- 
ity of  the  exceptions  contained  in  sections  2  and  4  cannot  be  questioned  by  a 
person  whose  marriage  was  solemnized  without  the  state  and  whose  cause 
of  action  accrued  without  the  state,  as  he  is  not  within  either  of  the  excep- 
tions, but  belongs  to  the  class  of  persons  who  must  reside  in  the  state  one 
year  and  the  county  three  months,  and  his  rights  are  not  affected  thereby.— 
Pugh  V.  Pugh,  124  N.  W.  959. 

[xxx]  (Tex.  1912)  Where  the  judgment  against  the  defendant  is  valid  on 
Jie  face  of  the  record,  the  garnishee  cannot  assert  the  unconstitutionality 
)f  the  statute  under  which  service  was  made  on  defendant. — ^Texas  &  P. 
Uy.  Co.  V.  W.  C.  Powell  &  Son,  147  S.  W.  363. 
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[y]  (Vt.  1911)  Laws  1908,  No.  211,  %  1,  prohibits  an  owner  or  operator  of  a 
mill,  by  himself  or  his  agents,  to  deposit  sawdust,  shavings,  or  mill  refuse  in 
the  waters  of  a  river,  etc.  Held,  that  where  accused  was  charged  with  vio- 
lating the  law  as  "the  operator"  of  a  mill,  and  not  as  an  owner,  he  was  not 
entitled  to  object  that  the  statute  unjustly  discriminated  against  millownerw, 
in  that  such  owner  was  made  liable  for  depositing  sawdust  and  shavings  in 
the  river,  though  his  mill  was  located  at  a  point  remote  from  the  river,  and 
the  sawdust  or  shavings  by  him  so  deposited  never  had  any  relation  to  his 
mill.— State  v.  Haskell,  79  Atl.  852,  34  L.  R.  A.  (N.  S.)  286. 

[yy]  (Va.  1871)  The  bill  of  rights,  though  made  a  part  of  the  present  Con- 
stitution, has  the  same  force  and  authority,  and  no  more,  that  it  has  always 
had.  And  the  principles  which  it  declares  have  reference  to  freemen,  and  not 
to  'convicted  felons. — RuiBn  v.  Commonwealth,  21  Grat  790. 

[z]  (Wash.  1906)  The  constitutionality  of  a  statute  defining  the  duty  sought 
to  be  enforced  may  be  raised  by  defendants  in  mandamus. — Hindman  v.  Boyd, 
84  Pac.  609,  42  Wash.  17. 

[zz]  (Wis.  1908)  A  person  specially  injuriously  affected  by  enforcement  of 
an  unconstitutional  law  may  in  judicial  proceedings  challenge  the  validity 
thereof  .—Bonnett  v.  Vallier,  116  N.  W.  885. 

II.  Estoppel  ob  Waiveb  in  Genebau 

[a]  A  constitutional  right  may  be  waived. 
— (U.  S.  1898)  Pierce  v.  Somerset  Ry.,  19  Sup.  Ot  64,  171  U.  S.  641,  43  L.  Ed. 
316; 
(Mass.  1873)  Pitkin  v.  City  of  Springfield,  112  Mass.  509; 
(N.  Y.  1840)  Lee  v.  Tillotson,  24  Wend.  337,  35  Am.  Dec.  624 ;    (1843)  Baker 
v.  Braman,  6  HlU,  47,  40  Am.  Dec.  387 ;    (1908)  Hoy  v.  Hubbell,  109  N.  Y. 
Supp.  301,  125  App.  Div.  60 ;    (1910)  In  re  Board  of  Aldermen  of  CJlty  of 
Buffalo,  124  N.  Y.  Supp.  70,  68  Misc.  Rep.  478;    (1911)  Hurley  v.  Allman 
Gas  Engine  &  Machine  Co.,  129  N.  Y.  Supp.  14. 
[be]  A  party  invoking  the  provisions  of  a  statute  cannot  question  its  con- 
stitutionality. 
—(Ala.  1873)   Chappell  v.  Doe,  49  Ala.  153; 

(Ky.  1835)  Walker  v.  Tipton,  33  Ky.  (3  Dana)  3 ;    (1894)  Louisville  &  N.  R. 

Co.  V.  Alexander,  27  S.  W.  981,  16  Ky.  Law  Rep.  306 ; 
(Minn.  1808)  WUllam  Deerlng  &  CJo.  v.  Peterson,  77  N.  W.  568,  75  Minn. 

118; 
(Miss.  1892)  Illinois  Cent  R.  Co.  v.  King,  69  Miss.  852,  13  South.  824 ; 
(Mo.  1913)  aty  of  St  Louis  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  154  S.  W.  55 ; 
(Ohio,  1893)  Treasurer  of  Brown  County  v.  Martin,  50  Ohio  St  197,  33 

N.  E.  1112; 
(S.  C.  1902)  Moore  v.  Napier,  42  S.  E.  997,  64  S.  C.  564;    (1907)   State  v. 
Cain,  58  S.  E.  937,  78  S.  C.  348;    (1909)  Ross  v.  Lipscomb,  65  S.  E.  451. 
83  S.  C.  136; 
(Va.  1888)  Purcell  v.  Conrad,  84  Va.  557,  5  S.  E.  545; 
(Wis.  1913)    Mellen  Lumber  Co.  v.  Industrial  Commission  of  Wisconsin, 

142  N.  W.  187,  154  Wis.  114. 
[d]  (U.S.  1882)  Where  a  landowner  actively  assists  in  the  religious 
dedication  of  his  property  as  a  cemetery,  and  permits  himself  to  be  held  out 
to  the  public  as  one  of  the  officers  of  the  cemetery  company,  for  which  a  char- 
ter is  enacted,  but  which  is  never  formally  organized,  and  to  which  no  convey- 
ance of  the  land  is  ever  made,  and  who  for  20  years,  during  which  he  is  the 
manager  of  the  cemetery,  treats  the  land  as  the  property  of  the  company,  giv- 
ing deeds  to  burial  lots,  signed  by  himself  as  president  thereof,  he  is  estop- 
ped to  deny  the  right  of  Congress  to  exercise  the  power  of  amendment  reserv- 
ed in  the  charter,  and  change  the  regulations  controlling  the  property,  on  the 
ground  that,  as  his  title  has  never  been  conveyed  to  the  company,  such  amend- 
atory act  would  have  the  effect  to  deprive  him  of  his  property  without  due 
compensation.— Close  v.  Glenwood  Cemetery,  107  U.  S.  4t56,  2  Sup.  Ct  267,  27 
L.  Ed.  408 ;  Borcherllng  v.  Same,  Id. 
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[e]  (U.  S.  1903)  Where  certain  tea  was  seized  on  reimportation,  the  im- 
porter was  not  estopped  to  claim  that  the  statute  under  which  the  seizure  was 
made  was  unconstitutional,  by  reason  of  the  fact,  that,  on  a  former  seizure 
of  the  tea  on  original  importation  under  the  same  statute,  he  had  given  a 
bond  to  carry  the  tea  out  of  the  country,  and  not  reimport  it — ^United  States 
V.  Seven  Packages  of  Tea,  126  Fed.  224. 

[f]  (U.  S.  1907)  Where  the  injury  suffered  by  a  railroad  employe  was  al- 
leged to  have  happened  while  he  was  employed  on  a  train  engaged  In  inter- 
state commerce,  the  action  is  within  the  rule  of  law  that  the  courts  will  not 
listen  to  an  objection  to  the  unconstitutionality  of  the  act  under  which  he 
sues  as  applied  to  an  employ^  injured  on  a  train  not  engaged  in  Interstate 
commerce.— Spain  v.  St  Louis  &  S.  F.  R.  Co.,  151  Fed.  522. 

[g]  (Cal.  1904)  Persons  who  by  grace  of  statute  are  designated  a^  heirs 
and  devisees  have  no  grounds  for  a  claim  that  they  are  deprived  of  their  prop- 
erty without  due  process  of  law,  within  the  constitutional  Inhibition,  merely 
because  the  same  statutory  law  which  provides  that  they  shall  inherit  and 
that  property  shall  be  disposed  of  by  will  has  also  provided  that,  notwith- 
standing such  heirship  or  testamentary  disposition,  the  court  having  juris- 
diction of  the  estate  of  the  deceased,  before  distribution,  may  under  certain 
conditions,  to  be  by  it  determined,  set  apart  some  or  all  of  the  estate  abso- 
lutely to  the  widow  by  an  unappealable  order. — Otto  v.  Long,  77  Pac.  885, 
144  Cal.  144. 

[h]  (Cal.  1910)  Applicant  filed  a  petition  under  Pol.  Code,  S  4462,  provid- 
ing that  when  a  newspaper  desires  to  have  established  Its  standing  as  a  news- 
paper of  general  circulation,  as  defined  in  section  4460,  giving  as  one  of  the 
essentials  that  It  be  published  for  one  year  prior  to  the  application,  it  may 
file  a  verified  petition  setting  forth  the  facts,  and,  on  a  proper  showing  a  de- 
cree may  be  entered.  The  petition  failed  to  show  that  the  paper  had  been 
published  for  one  year.  Held,  that  the  applicant  cannot  contend  that  this  re- 
quirement is  In  violation  of  Const,  art  1,  SS  11,  21,  providing  against  class 
legislation ;  since  It  constitutes  only  a  part  of  the  definition,  and,  if  invalid, 
no  law  remains  under  which  the  petition  can  be  brought,  and,  If  valid,  the 
petition  shows  a  failure  to  comply  therewith. — In  re  Devlin  &  Judah  Co.,  107 
Pac.  583,  12  Cal.  App.  403. 

[I]  (111.  1904)  An  assured,  in  an  Indemnity  policy  stipulating  that  the  In- 
surer shall  have  the  right  to  examine  the  books  of  the  assured  so  far  as  they 
relate  to  the  compensation  paid  to  its  employ^,  is  estopped  from  asserting 
that  an  order  authorizing  such  examination,  Issued  under  Hurd*s  Kev.  St 
1901,  c.  51,  §  9,  authorizes  unreasonable  searches  and  seizures,  in  violation  of 
Const  U.  S.  Amend.  4,  and  Const  111.  art.  2,  §  6. — Swedish-American  Telephone 
Co.  V.  Fidelity  &  Casualty  Co.  of  New  York,  70  N.  E.  768,  208  111.  562. 

[jk]  (Ind.  1907)  In  an  action  by  a  servant  against  a  corpora tl(Mi  for  Inju- 
ries, wherein  plaintiff  relied  on  the  employers'  liability  act  (Burns'  Ann.  St 
1901,  §  7083),  defendant  was  entitled  to  raise  the  question  that  the  statute  was 
unconstitutional,  as  against  defendant.  In  that  It  attempted  to  impose  upon  it 
a  burden  not  imposed  upon  individuals  and  copartners  engaged  in  a  like  busi- 
ness and  under  the  same  conditions. — Bedford  Quarries  Co.  v.  Bough,  80  2<. 
E.  529. 

[1]  (Ind.  1913)  Where  one  failed  to  comply  with  a  law  put  In  exercise  by 
petition  for  over  a  year,  he  cannot  urge,  when  prosecuted  for  the  failure,  that 
the  statute  makes  no  provision  as  to  when  he  must  comply  with  the  act — 
Booth  V.  State,  100  N.  E.  563. 

[m]  (Kan.  1901)  Where  the  owner  of  a  quarter  section  of  land  claims  title 
to  a  strip  of  ground  adjacent  thereto  by  adverse  possession,  on  condition  that 
it  forms  a  part  of  such  quarter  section,  and  after  the  location  of  the  quarter 
section  line  has  been  determined  by  the  county  surveyor  under  the  provisions 
of  the  statute,  and  It  Is  determined  by  the  report  of  the  surveyor  that  such 
strip  of  ground  is  not  comprised  in  the  quarter  section  of  which  he  is  the 
owner,  and  he  acquiesces  In  the  report  made  by  the  surveyor,  and  takes  no 
appeal  therefrom,  he  is  not  in  position  to  contest  the  constitutionality  of  the 
act  under  which  the  county  surveyor  proceeded  in  the  location  of  the  line. 
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on  the  ground  that  he  has  been  denied  by  such  act  the  right  of  trial  by  jury 
in  a  case  In  which  the  right  to  trial  by  Jury  is  guaranteed  by  the  constitution. 
— Swarz  V.  RamtUa,  66  Pac.  649,  63  Kan.  633. 

[n]  (Ky.  1908)  Acts  1906,  p.  429,  c.  117,  legaUzes  the  pooling  of  tobacco  and 
other  farm  products  for  the  purpose  of  classifying,  grading,  and  selling  the 
same  in  order  that  a  higher  price  may  be  obtained  therefor  than  could  be 
received  by  selling  the  crops  individually,  and  authorizes  parties  forming  the 
pool  to  select  agents  to  hold  the  crops  pooled  for  the  purpose  of  classifying, 
grading,  and  selling  them.  Heldy  that  if  the  act  was  discriminatory,  that 
question  could  not  be  raised  by  a  member  of  the  class  affected  since  he  has 
not  been  discriminated  against,  nor  denied  any  privilege  or  immunity,  nor  the 
equal  protection  of  the  law. — Owen  County  Burley  Tobacco  Soc.  v.  Brumback, 
107  S.  W.  710,  32  Ky.  Law  Rep.  916. 

[o]  (La.  1894)  Defendant,  having,  handed  two  samples  of  milk  to  the 
health  officer,  cannot  question  the  validity  of  the  ordinance  which  provides 
that  dairymen  shall  furnish  such  samples  gratuitously. — State  v.  Stone,  46 
La.  Ann.  147,  15  South.  11. 

[p]  (Mass.  1828)  Where  an  insolvent  debtor  is  discharged  under  an  uncon- 
stitutional state  bankrupt  law,  a  creditor  will  not  be  considered  to  have  con- 
sented to  the  discharge,  though  he  may  have  proved  his  debt  under  the  com- 
mission, and  received  a  dividend. — Kimberly  v.  Ely,  23  Mass.  (6  Pick.)  440. 

[q]  (Mo.  1910)  It  is  only  where  a  statute  relied  on  in  a  particular  case  as 
conferring  or  withholding  some  legal  right  that  the  court  or  litigants  can  ques- 
tion its  validity,  and  the  invalidity  of  a  statute  is  no  excuse  for  one's  refusal 
to  perform  a  duty  imposed  by  a  valid  law. — State  ex  rel.  Abbott  v.  Adcock,  124 
S.  W.  1100,  225  Mo.  335. 

[rs]  (Mo.  1910)  Rev.  St  1899,  |  2818  (Ann.  St  1906,  p.  1623),  authorizes 
the  court  or  judge  thereof  in  vacation  to  terminate  a  parole  without  notice 
to  the  prisoner  by  directing  the  clerk  to  deliver  to  the  sheriff  a  certifled  copy 
of  the  sentence  with  a  certificate  that  such  person  has  been  paroled  and  his 
parole  terminated.  Held  that,  where  accused  accepted  a  parole  under  such 
section  he  could  not,  on  being  rearrested,  on  revocation  of  the  parole,  claim 
that  so  much  of  the  statute  as  authorized  such  rearrest  and  imprisonment 
without  a  hearing  was  unconstitutional. — State  v.  Collins,  125  S.  W.  465,  225 
Mo.  633. 

[tl  (N.  Y.  1841)  Though  an  act  providing  for  the  discharge  of  a  debtor  in 
insolvency  was  unconstitutional  as  to  creditors  whose  obligations  were  creat- 
ed before  the  passage  of  the  act,  yet  they  are  bound  by  the  debtor's  dis- 
charge, where  they  have  united  in  a  petition  therefor,  or  have  accepted  divi- 
dends from  his  estate.— Van  Hook  v.  Whitlock,  26  Wend.  43,  37  Am.  Dec.  246. 

[u]  (N.  Y.  1909)  The  principal  and  surety  in  a  bond,  required  by  Laws 
1907,  p.  263,  c.  185,  from  persons  who  in  addition  to  the  selling  of  steamship 
tickets  to  or  from  foreign  countries,  carry  on  the  business  of  receiving  de- 
posits of  money  for  transmission  to  foreign  countries,  waived  the  right,  after 
the  principal  had  received  deposits  on  the  faith  of  the  bond,  to  question  the 
constitutionality  of  the  statute ;  for,  if  it  be  assumed  that  the  act  is  unconsti- 
tutional, the  mere  possibility  that  some  one  might  in  the  future  attempt  to  en- 
force it  was  too  remote  a  consideration  to  operate  as  duress  inducing  the  giv- 
ing of  the  bond.  Order,  117  N.  Y.  Supp.  21,  132  App.  Div.  300;  affirmed,  which 
reversed,  Benvega  v.  United  Surety  Co.  (1908)  115  N.  Y.  Supp.  199. — Musco 
V.  United  Surety  Co.,  90  N.  E.  171,  196  N.  Y.  459. 

[v]  (Ohio,  1911)  A  party  may  assert  that  an  unconstitutional  act  of  the 
general  assembly  is  a  nullity,  unless  his  conduct  with  reference  to  the  sub- 
ject of  the  act  has  been  such  that  to  permit  the  assertion  would  place  his  ad- 
versary in  a  less  favorable  position  than  he  would  have  occupied  if  the  act 
had  not  been  passed.— State  v.  VaU,  95  N.  B.  911,  84  Ohio  St  399. 

III.  States,  Counties,  Municipal  Cobpobations,  and  Officebs  Thebeob. 
i.  In  Oeneral. 

[al  ( V.  S.  1900)  A  township  may  attack  the  validity  of  a  legislative  act 
under  which  it  has  issued  bonds,  though  the  provision  which  it  is  claimed  ren- 
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ders  the  act  unconstitutional  as  a  whole  is  for  the  benefit  of  the  township. — 
(C.  C.  1899)  Loeb  v.  Trustees  of  Columbia  Tp.,  Hamilton  County,  Ohio,  91  Fed. 
37,  reversed  21  Sup.  Ct  174,  179  U.  S.  472,  45  L.  Ed.  280. 

[b]  (Ala.  1911)  One  not  directly  afCected  by  a  law  diminishing  Judicial 
salaries  cannot  complain  that  it  violates  Const  1901,  §§  68,  150,  174.— State  v. 
Gunter,  54  South.  283. 

[c]  (Cal.  1903)  A  contention  that  County  Government  Act  1901  (St  1901, 
p.  685,  c.  234)  §  168,  subd.  17,  providing  for  the  election  of  constables  in  town- 
ships of  a  particular  county,  was  invalid  as  special  and  local  legislation,  could 
not  be  raised  by  a  constable  to  whom  such  section  had  no  application. — David- 
son V.  Von  Detten,  73  Pac.  189,  139  Cal.  467. 

[d]  (Colo.  1896)  In  the  prosecution  of  a  sheriflC  for  accepting  a  bribe  for 
not  seizing  gambling  devices,  he  cannot  question  the  constitutionality  of  the 
statute  authorizing  their  destruction  by  .a  judicial  ofllcer  after  seizure.— New- 
man V.  People,  47  Pac.  278,  23  Colo.  300. 

[e]  (Colo.  1904)  The  boards  of  county  commissioners,  acting  in  pursuance 
of  Sess.  Laws  1903,  p.  159,  c  79,  providing  for  the  adjustment  of  equities 
arising  out  of  the  dismemberment  of  old  Arapahoe  county  and  the  creation 
of  the  new  counties  from  its  territory,  acted  as  mere  instrumentalities  of  the 
state  government  for  the  accomplishment  of  the  purpose  of  the  act,  and  it  was 
not  competent  for  them  to  raise  the  question  of  the  constitutionality  of  the 
statute  under  which  they  acted. — City  Council  of  City  and  County  of  Denver 
V.  Board  of  Com'rs  of  Adams  County,  77  Pac.  858,  33  Colo.  1. 

[fl  (Colo.  1912)  The  state  auditor  may,  In  a  suit  to  compel  his  obedience 
to  a  statute  providing  for  his  drawing  warrants  payable  out  of  public  funds, 
question  its  constitutionality.— Stockman  v.  Leddy,  129  Pac.  220. 

[g]  (D.  C.  1883)  A  government  official  cannot  question  the  constitutionality 
of  a  law  directing  him  to  perform  a  ministerial  duty. — United  States  v.  Mar- 
ble, 3  Mackey,  32. 

[h]  (111.  1912)  Any  unconstitutionality  of  a  statute,  under  which  collections 
of  interest  on  registered  municipal  bonds  were  made  by  the  state  treasurer, 
held  not  to  be  raised  by  his  sureties  when  sued  upon  his  bond. — People  v. 
Whittemore,  97  N.  E.  683,  253  111.  378. 

[1]  (Ind.  1911)  The  constitutionality  of  Acts  1911,  c.  117,  defining  the  Ju- 
risdiction of  the  Supreme  and  Appellate  Courts,  and  providing  for  the  transfer 
and  distribution  of  cases  pending  in  the  courts,  may  be  raised  and  decided 
on  a  petition  by  the  clerk  of  the  Supreme  Court  and  ex  otticio  clerk  of  the 
Appellate  Court  for  directions  as  to  his  duty  under  the  act — ^Ex  parte  France, 
95  N.  E.  515. 

[J J  (Ky.  1913)  Where  a  constitutional  statute  requires  the  state  treasurer 
to  perform  an  act,  which  ordinarily  would  be  withJii  his  duty,  but  which  in 
the  particular  instance  in  his  opinion  Involves  a  violation  of  the  Constitution, 
he  is  entitled  to  refuse  performance  so  as  to  test  the  question.— Rhea  v.  New- 
man, 156  S.  W.  154,  153  Ky.  604. 

[kl  (La.  1913)  A  city  cannot  raise  the  objection  that  an  act  impairs  the 
obligation  of  its  contracts,  but  only  the  creditors  whose  contracts  were  being 
impaired. — State  ex  rel.  Parish  of  Ouachita  Board  of  School  Directors  v. 
City  of  Monroe,  60  South.  1025,  132  La.  82. 

[1]  (Mo.  1910)  Where  the  Attorney  General  rendered  an  opinion  to  a  coun- 
ty court  that  Laws  1907,  p.  274,  fixing  the  salary  of  the  prosecuting  attorney 
in  certain  counties  was  unconstitutional,  the  county  treasurer,  in  mandamus 
to  compel  the  payment  of  a  warrant  for  the  salary  of  the  prosecuting  attor- 
ney, must  raise  the  constitutional  question. — Wiles  v.  Williams,  133  S.  W.  1. 

[m]  (Mont  1906)  A  person  appointed  inspector  in  a  county,  pursuant  to 
Act  March  6,  1903  (Laws  1903,  p.  166),  imposing  on  district  Judges  the  duty 
of  appointing  persons  to  select  bounty  inspectors,  etc.,  is  not  entitled  to  raise 
the  question  of  the  invalidity  of  the  act  as  imposing  on  district  Judges  duties 
not  Judicial  in  character.— In  re  Terrett,  86  Pac.  266,  34  Mont  325. 

[n]  (Neb.  1896)  Ministerial  officers,  on  whom  the  Legislature  has  sought 
to  impose  a  duty  by  statute,  may  assert  the  unconstitutionality  of  the  statute 
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as  a  defense  to  a  proceeding  to  compel  them  to  perform  the  supposed  duty.— 
Van  Horn  v.  State,  46  Neb.  62,  64  N.  W.  365. 

lol  (Nev.  1872)  Conceding  that  St.  1871,  p.  129,  admitting  to  probate  an 
unattested  will  of  one  who  died  without  heirs,  was  unconstitutional,  as  being 
an  exercise  by  the  Legislature  of  Judicial  power,  the  invalidity  could  not  be 
urged  by  the  public  administrator  on  the  admission  of  the  will  to  probate. — 
In  re  Sticknoth,  7  Nev.  223. 

4p1  (N.  Y.  1882)  Where  the  state,  through  Its  Attorney  General,  seeks  to 
restrain  a  railroad  company  from  operating  its  road,  the  state  and  the  rail- 
road company  alone  being  parties  to  the  suit,  the  question  of  the  constitution- 
ality of  the  law  under  which  the  company  acts — ^its  constitutionality  being 
denied  as  infringing  upon  the  obligation  of  a  contract  to  which  certain  land- 
owners were  parties— cannot  be  raised ;  the  landowners  not  being  before  the 
court,  and  their  rights  not  being  involved  in  the  issue. — People  v.  Brooklyn,  F. 
&  O.  I.  Ry.  Co.,  89  N.  Y.  75. 

[q]  (N.  C.  1893)  In  a  proceeding  by  the  board  of  education  of  a  county  to 
compel  the  sheriff  to  pay  the  school  tax  fund  to  it,  as  provided  by  Code,  f 
2563,  the  sheriff  cannot  defeat  a  recovery  by  attacking  the  constitutionality 
of  such  statute,  and  alleging  that  the  fund  is  legally  payable  to  some  one  else, 
where  the  fund  is  not  claimed  by  any  other  person  than  such  board  of  educa- 
tion.—Board  of  Education  of  Duplin  County  v.  Kenan,  112  N.  C.  566,  17  S. 
E.  485. 

[r]  (Ohio,  1878)  Where  the  lessee  of  public  works  is  Illegally  evicted  by  a 
statute  passed  by  the  General  Assembly,  the  state  cannot  avoid  the  effect  of 
the  statute  on  the  ground  that  it  is  unconstitutional  and  the  unauthorized  act 
of  the  Assembly.  The  lessee  may  treat  it  as  binding,  and  surrender  the  leased 
premises.— State  v.  Lessees  of  Public  Works  (Super.  Ct)  3  Wkly.  Law  Bui. 
265. 

[si  (Okl.  1911)  County  officers  cannot  disregard  as  unconstitutional  Comp. 
Laws  1999,  §  1854,  providing  that  the  Governor  shall  designate  the  county 
seat  of  a  new  county,  which  shall  remain  the  county  seat  until  changed  by 
law,  as  repugnant  to  Const,  art.  17,  §  4,  providing  that  the  Legislature  shall 
determine  the  original  location  of  county  seats  in  new  counties. — State  v. 
Cease,  114  Pac.  251. 

[tl  (Pa.  1904)  The  state  treasurer  has  such  discretionary  powers  as  au- 
thorize him  to  call  in  question  the  constitutionality  of  Act  April  14,  1903  (P. 
L.  175),  relating  to  the  salaries  of  Judges,  by  refusing  to  pay  warrants  drawn 
on  him,  so  as  to  secure  Judicial  interpretation  of  the  statute. — Commonwealth 
V.  Mathues,  59  Atl.  961,  210  Pa.  372. 

[u]  (Tex.)  Under  Const,  art  3,  §  55,  prohibiting  the  Legislature  from  ex- 
tinguishing the  whole  or  any  part  of  the  indebtedness  of  any  corporation  or 
individual  to  the  state  or  any  municipal  corporation,  a  city  is  entitled  to 
raise  the  question  of  constitutionality  of  a  statute  of  limitation  barring  recov- 
ery for  taxes  assessed  by  it— (1899)  Ollivier  v.  City  of  Houston,  54  S.  W.  940, 
22  Tex.  Civ.  App.  55,  Judgment  affirmed  (Sup.  1900)  54  S.  W.  943,  93  Tex. 
201. 

[v]  (Utah,  1909)  Where  an  officer,  though  acting  ministerially,  is  directly 
responsible  for  his  official  acts,  he  may  attack  as  unconstitutional  a  statute 
directing  him  to  act— State  v.  Candland,  104  Pac.  285. 

[w]  (Wash.  1908)  Even  if  the  requirement  of  Act  Feb.  21,  1907,  S  6  (Laws 
1907,  p.  35,  c.  30),  that  a  criminally  insane  person  must  obtain  a  certificate 
from  a  certain  physician  and  a  permit  from  the  warden  of  the  penitentiary 
before  he  can  apply  to  a  court  of  Justice  for  his  discharge  be  unconstitutional 
as  to  any  and  all  persons,  it  is  not  for  the  state  to  interpose  the  objection 
that  the  requirement  is  wrongfully  or  illegally  imposed,  where  one  seeking  his 
discharge  under  the  act  elects  to  submit  to  it — State  v.  Snell,  94  Pac.  926, 
49  Wash.  177. 

[xl  (Wash.  1912)  A  city  granting  a  franchise  to  a  telephone  company  and 
fixing  rates  for  service  may  not  attack  the  constitutionality  of  the  public 
utilities  act  of  1911  (Laws  1911,  c.  117),  under  which  the  commission  there- 
by created  raised  the  rates  fixed  by  the  franchise,  on  the  ground  that  the  con- 

128  C.C.A.— 26 


Digitized  by 


Google 


402  128  C.  C.  A.  REPORTS 

tract  evidenced  by  the  franchise  Is  impaired  thereby. — State  v.  Superior  Court 
of  King  County,  120  Pac.  861. 

[XX]  (W.  Va.  1906)  County  courts  cannot  refuse  obedience  to  a  legislative 
act  limiting  their  taxing  powers,  for  the  discharge  of  existing  county  debts,  as 
a  violation  of  Const  U.  S.  art.  1,  §  10,  cl.  1,  prohibiting  the  passage  of  laws 
impairing  the  obligation  of  contracts ;  they  being  mere  agencies  of  the  Liegis- 
lature,  and  not  interested  1a  the  debts  due  from  them  otherwise  than  as  owing 
duties  to  other  persons,  failure  to  perform  which  may  affect  the  honor  of  the 
county  or  occasion  public  expense — matters  subject  to  legislative  discretion 
and  power.— State  v.  Braxton  County  Court,  55  S.  B.  382. 

[y]  (W.  Va.  1909)  Unconstitutionality  of  a  legislative  act  cannot  be  set 
up  by  the  clerk  of  the  House  of  Delegates  as  a  defense  to  mandamus  to  com- 
pel him  to  furnish  a  copy  thereof;  the  defense  of  unconstitutionality  being 
open  only  to  a  person  having  a  personal  right  thereby  invaded.— Caplto  v. 
Topping,  64  S.  E.  845,  65  W.  Va.  587,  22  L.  R.  A.  (N.  S.)  1089 ;  Sutherland  v. 
Same,  Id. ;  Reese  v.  Same,  Id. 

[z]  (Wis.  1906)  An  officer  not  subject  to  the  civil  service  law  (Laws  1905, 
p.  570,  c.  363)  cannot  raise  the  question  of  the  unconstitutionality  of  the  act ; 
he  not  being  affected  by  its  enforcement. — State  v.  Sparling,  107  N.  W.  1040, 
129  Wis.  164. 

£.  Estoppel  or  Waiver  of  Right. 

[a]  (U.  S.  1893)  Const.  Colo,  art  11,  |  6,  forbids  a  county,  tinder  any  cir- 
cumstances, to  issue  bonds  beyond  a  certain  amount,  and  limits  the  right  to 
issue  bonds,  without  a  previous  vote  of  the  qualified  electors  of  the  county,  to 
half  such  amount.  Gen.  Laws  1877,  p.  218,  §  30,  provides  that  the  board  of 
county  commissioners  of  each  county  shall  make  out  semiannual  statements 
showing  the  debt  owed  by  the  county,  payments  thereon,  and  rate  of  Interest, 
and  shall  cause  such  statements  to  be  entered  on  their  records,  open  to  the 
Inspection  of  the  public  at  all  times.  Lake  county,  being  already  Indebted 
beyond  the  constitutional  limit,  Issued  bonds  containing  a  recital  that  the 
Issue  was  by  virtue  of  a  vote  of  the  qualified  voters  of  the  county,  In  compli- 
ance with  the  general  statute.  Held,  that  the  redtal  in  the  bonds  did  not 
estop  the  county  to  prove  by  the  county  records  that  the  bonds  were  issued 
in  violation  of  the  constitution,  and  were  therefore  void. — Sutliff  v.  Lake 
County  Com'rs,  147  U.  S.  230,  13  Sup.  Ot  318,  37  L.  Ed.  145,  following 
Dixon  County  v.  Field  (1884)  111  U.  S.  83,  4  Sup.  Ct  315,  28  L.  Ed.  360,  and 
Lake  County  v.  Graham  (1889)  130  U.  S.  674,  9  Sup.  Ct  654,  32  L.  Ed.  1065, 
and  disUnguishing  Chaffee  County  Com'rs  v.  Potter  (1892)  142  U.  S.  355,  12 
i5up.  Ct.  216,  35  L.  Ed.  1040. 

[b]  (U.  S.  1896)  The  act  of  October  1,  1890,  offered  to  sugar  producers  a 
certain  bounty  on  sugar.  The  act  of  August  19,  1894,  repealed  the  former 
act,  and  forbade  the  payment  of  bounties.  The  act  of  March  2,  1895,  appro- 
priated money  for  the  payment  of  the  bounty  on  sugar  produced  previous  to 
August  28,  1894.  Held,  that  the  equitable  obligation  of  the  government  to 
pay  the  bounty  was  not  affected  by  the  question  of  the  constitutionality  of 
the  bounty  provision ;  no  attack  thereon  having  been  made  by  any  government 
officer  during  three  years  of  its  operation,  and  the  payments  thereunder  hav- 
ing been  made  without  objection. — United  States  v.  Realty  Co.,  163  U.  S.  427, 
16  Sup.  Ct  1120,  41  L.  Ed.  215. 

[cl  (U.  S.  1910)  One  who  accepts  an  office  of  an  executor  under  the  statute 
of  a  state  which  provides  that  the  courts  of  that  state  may  acquire  Jurisdic- 
tion to  determine  specified  controversies  between  him  and  others  by  means  of 
a  published  notice  of  hearing  consents  to  such  service  of  notice,  and  is  es- 
topi)ed  to  deny  Its  sufficiency  as  due  process  of  law.— Michigan  Trust  CJo.  v. 
Ferry,  175  Fed.  667,  99  C.  C.  A.  221 ;  Id.,  175  Fed.  681,  99  C.  C.  A.  235. 

[d]  (U.  S.  1910)  Where,  in  proceedings  on  county  bonds  Issued  In  aid  of  a 
railroad  the  county  Invoked  the  Jurisdiction  prima  fade  conferred  by  a  stat- 
ute, by  which  unknown  bondholders  were  made  parties,  and  service  thereon 
had  by  publication.  It  could  not  urge  that  the  court  had  no  Jurisdiction,  be- 
cause the  statute  was  unconstitutional. — Skinner  v.  Franklin  County,  179  Fed. 
862. 


Digitized  by 


Google 


NOTE  TO  BROPHY  V.  KELLT  403 

[el  (Ala.  1912)  Municipal  corporations  held  not  entitled  to  attack  validity 
of  General  Revenue  Act  of  1911,  f  4,  on  the  ground  that  it  discriminates 
against  foreign  insurance  companies. — City  of  Montgomery  v.  Royal  Exchange 
Assur.  Cori)oration  of  England,  59  South.  508. 

[fl  (Colo.  1896)  On  the  prosecution  of  an  officer  for  accepting  a  bribe  for 
omitting  to  seize  gambling  devices,  the  officer  cannot  question  the  constitu- 
tionality of  the  provisions  of  the  statute  authorizing  the  destruction  of  the 
property.— Newman  v.  People,  23  Colo.  300,  47  Pac.  278. 

[gl  (Ind.  1902)  A  county  officer,  having  accepted  and  retained  his  salary 
as  provided  by  an  act  of  the  Legislature,  was  estopped  from  questioning  the 
validity  of  such  act,  or  from  claiming  additional  compensation  under  a  for- 
mer statute  by  reason  of  a  decision  of  the  Supreme  Court  declaring  the  later 
act  to  be  unconstitutional. — Gross  v.  Board  of  Com'rs  of  Whitley  CJounty,  ft4 
X.  E.  25,  158  Ind.  531.  58  L.  R.  A.  394. 

Pi]  (Kan.  1880)  Though  a  municipality  may  be  estopped  from  showing 
wrongful  acts  done  under  a  valid  law,  there  Is  no  such  thing  as  an  uncons J- 
tutional  enactment  being  made  valid  by  estoppel. — Central  Branch  Union  l*ac. 
R.  Co.  V.  Smith,  23  Kan.  745. 

[1]  (La.  1876)  Where  the  state  has  made  a  legislative  act  the  basis  of  its 
suit,  it  cannot,  in  a  subsequent  action,  question  the  constitutionality  of  such 
act— State  v.  Board  of  Liquidators,  28  La.  Ann.  121. 

[J]  (La.  1876)  Where  the  state  has  made  a  statute  the  basis  of  its  suit,. 
It  is  estopped  to  assert  its  unconstitutionality.— State  ex  rel.  Morgan*s  Sons^ 
V.  Board  of  Liquidators,  28  I^.  Ann.  121. 

[k]  (La.  1876)  The  doctrine  of  estoppel  applies  to  a  state  as  to  individ- 
uals ;  and  when  a  state,  to  protect  its  own  rights,  has  invoked  the  benetits  of 
a  statute,  it  is  estopped  to  assert  in  a  subsequent  action  that  such 
statute  is  unconstitutional. — State  v.  Taylor,  28  La.  Ann.  460. 

[1]  (Md.  1908)  Long  acquiescence  by  a  county  in  the  validity  of  an  act  re- 
quiring the  county  to  pay  an  annual  tax  does  not  estop  the  commissioners  of 
the  county  from  attacking  the  act  as  unconstitutional,  the  commissioners  be- 
ing public  servants  bound  to  protect  the  public,  without  right  to  pay  out 
county  money  unless  authorized  to  do  so,  and  it  never  being  too  late  to  re- 
establish  constitutional  rights,  the  observance  of  which  has  been  silently  neg- 
lected.— Somerset  County  Com'rs  v.  Pocomoke  Bridge  Co.,  71  Atl.  462. 

[m]  (Mich.  1889)  The  constitutionality  of  a  statute  may  be  inquired  into 
by  the  people  in  a  proceeding  in  the  nature  of  quo  warranto,  to  try  the  right 
of  the  respondents  to  exercise  the  franchise  of  a  corporation,  though  the  re- 
spondents justify  under  such  statute.— Attorney  General  v.  Perkins,  73  Mich. 
303.  41  N.  W.  426. 

[n]  (Mo.  1913)  The  city  of  St.  Louis  accepting  and  retaining  fees  which 
the  circuit  attorney  was  entitled  to  prior  to  the  law  of  1901  (Laws  1901,  p. 
48),  fixing  salary  in  lieu  of  fees,  is  not  thereby  estopped  from  denying  the 
validity  of  the  act  increasing  the  compensation  of  the  officer  in  violation  of 
Const,  art  14,  $  8.— Folk  v.  City  of  St  Louis,  157  S.  W.  71. 

[ol  (Neb.  1908)  Where,  In  reliance  on  the  proviso  attempted  to  be  added 
to  Comp.  St  1899,  c.  10,  f  19,  by  the  act  of  1901  (Laws  1901,  p.  63,  c.  11), 
authorizing  a  public  officer,  on  giving  a  bond  according  to  law,  to  recover 
from  the  county  any  money  paid  as  a  premium  to  a  surety  company,  a  coun- 
ty treasurer  sues  to  recover  the  amount  paid  by  him  as  compensation  to  a 
surety  company  in  the  official  bond  given  by  him  and  approved  by  the  county 
board,  the  county  Is  not  estopped  to  assert  the  invalidity  of  such  statute. — 
Prowett  V.  Nance  County,  117  N.  W.  996. 

[p]  (N.  J.  1894)  A  chief  of  police  cannot,  in  proceeding  to  try  him  for  of- 
ficial misconduct,  attack  the  constitutionality  of  the  law  creating  the  board  of 
police  commissioners  under  whom  he  served. — ^Dodd  v.  Board  of  Police  Com'rs 
of  Camden,  56  N.  J.  Law  (27  Vroom)  258,  28  Ati.  311. 

[q]  (N.  Y.  1889)  Though  a  provision  in  a  city  charter  allowing  a  court  to 
increase  or  diminish  the  award  to  the  owner  of  land  taken  for  city  purposes 
is  unconstitutional,  the  question  of  damages  being  exclusively  for  the  com- 
missioners or  Jury,  the  city  having  begun  proceedings  under  the  charter,  is 
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estopped  by  its  own  act  to  raise  the  objection.— In  re  Hand  St.,  8  N.  Y.  Supp. 
610,  55  Ilun,  132,  affirming  Judgment  5  N.  Y.  Supp.  158,  52  Hun,  206. 

[r]  (N.  Y.  1898)  A  sheriff  who  enjoyed  the  benefits  of  an  act,  received  the 
compensation  provided,  for  by  it,  and  collected  the  fees  which  he  should  have 
turned  over  to  the  comptroller,  would  be  estopped,  in  a  suit  against  him  to 
recover  such  fees,  from  pleading  its  invalidity. — City  of  New  York  v.  Gor- 
man, 49  N.  Y.  Supp.  1026,  26  App.  Div.  191. 

[s]  (N.  Y.)  A  village  which  changes  a  street  grade  under  Laws  1897,  p. 
420,  c.  414,  §  159,  may  not  question  the  constitutionality  of  the  provision  there- 
in for  appraisal  of  damages  by  commissioners  instead  of  in  a  court,  or  of  the 
provision  therein  involving  the  use  of  the  taxing  power  to  pay  the  damages. 
—(1903)  Comesky  v.  Village  of  Suffem,  81  N.  Y.  Supp.  1049,  83  App.  Div. 
137,  reversed  (1904)  72  N.  E.  320,  179  N.  Y.  393. 

[t]  (N.  Y.  1909)  Since  Laws  1905,  p.  2027,  c.  724,  entitled  "An  act  to  provide 
an  additional  water  supply  for  New  York  City  and  for  acquiring  land  for 
that  purpose  by  eminent  domain"  was  not  mandatory  as  to  the  exercise  of  the 
power  of  eminent  domain,  but  conferred  a  privilege  upon  the  city  upon  con- 
dition that  it  should  make  compensation  for  injury  to  an  established  busi- 
ness as  required  by  section  42,  amended  by  Laws  1906,  p.  744,  c  314,  $  9,  and 
by  accepting  the  power  and  taking  land  so  as  to  Injure  a  business,  the  city 
agreed  to  the  conditions  of  the  exercise  of  the  power  and  cannot  question  its 
constitutionality.— People  v.  City  of  New  York,  118  N.  Y.  Supp.  742,  134  App. 
Div.  75. 

[u]  (N.  Y.  1911)  Judgment  based  on  settlement  between  the  state  and  ad- 
verse claimants  of  land  claimed  as  part  of  the  forest  preserve  is  binding  on  the 
iitate,  where  the  settlement  has  been  performed  by  the  adverse  claimants, 
though  the  terms  of  the  settlement  had  been  arranged  before  suit  was  insti- 
tuted, and  the  statute  on  which  it  was  based  was  declared  unconstitutional 
after  the  Judgment — People  v.  Santa  Clara  Lumber  Co.,  134  N.  Y.  Supp.  509, 
74  Misc.  Rep.  596. 

[uul  (N.  Y.  1912)  The  county  clerk  of  Kings  county  and  the  chief  clerk  of 
the  county  court  of  the  county  lield  estopped  from  questioning  the  validity  of 
Laws  1911,  cc.  640,  826.— People  ex  rel.  Wogan  v.  Rafferty,  136  N.  Y.  Supp.  4. 

[v]  (N.  C.  1899)  Defendant  in  quo  warranto  proceedings  for  an  office  is 
not  estopped,  by  reason  of  his  possession  of  the  office,  to  assert  the  unconsti- 
tutionality of  the  act  purporting  to  establish  it— McCall  v.  Webb,  34  S.  E. 
430,  125  N.  C.  243. 

[w]  (Pa.  1891)  A  dty  which  has  demanded  and  received  taxes  for  several 
years  under  an  unconstitutional  act  is  estopped  from  claiming  additional  taxes 
for  those  years,  on  the  theory  that  the  act  is  unconstitutional.— CJlty  of  Phila- 
delphia V.  Ridge  Ave.  Ry.  Co.,  142  Pa.  484,  21  AtL  982. 

[wl  (S.  C.  1903)  In  proceedings  by  mandamus  to  compel  county  commis- 
sioners to  audit  certain  claims,  respondents  were  not  entitled  to  question  the 
constitutionality  of  an  act  on  which  they  partly  relied. — State  v.  Morris,  45 
S.  K  178,  67  S.  C.  153. 

[wwl  (Tenu.  1878)  A  tax  collector  and  his  sureties  are  liable  for  taxes  or 
penalties  actually  collected  by  him  under  a  statute,  although  that  statute — 
as  here,  for  a  dog  tax,  etc— be  unconstitutional,  and  although  they  would  not 
be  liable  had  he  not  collected  anything  thereunder. — Chandler  v.  State,  69 
Tenn.  (1  Lea)  296;  Wilson  v.  Same,  Id.  316. 

[x]  (Tex.  1911)  A  city  officer  elected  subject  to  the  recall  provision  In  the 
charter  may  not  urge  that  his  removal  from  office  by  a  recall  deprives  him  of 
the  benefit  of  his  term  of  office  without  due  process  of  law ;  he  not  securing 
the  right  to  hold  the  office  contrary  to  the  wishes  of  the  people  electing  him. — 
(Sup.)  Bonner  v.  Belsterling,  138  S.  W.  571,  affirming  Judgment  (Civ.  App.) 
137  S.  W.  1154. 

[xx]  (Va.  1885)  A  dty  which  proceeds  under  a  statute  to  condemn  land 
cannot  be  heard  to  deny  the  validity  of  the  statute. — Roanoke  v.  Berkowitz, 
80  Va.  616. 

[yl  (Wash.  1894)  A  prosecuting  attorney  who  has  collected  delinquent 
taxes  as  required  by  Act  March  9,  1891,  Is  estopped  from  asserting  that  sucb 
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act  bas  no  application  to  his  office,  in  so  far  as  it  requires  the  payment  into 
the  county  treasury  of  the  attorney's  fees  therein  provided  for.— Spokane 
County  V.  Allen.  9  Wash.  229,  37  Pac.  428. 

[yy]  (Wash.  1905)  Where  a  city  instituted  proceedings  for  the  ascertain- 
ment of  the  value  of  property  that  would  be  taken  and  damaged  by  the  re- 
grading  of  a  street  and  paid  the  amount  awarded  to  the  landowner  after 
the  court  had  charged  the  Jury  to  deduct  the  amount  of  special  benefits,  it 
could  not  urge  the  invalidity  of  the  statute  authorizing  the  proceedings  in 
Justification  of  its  act  in  levying  an  assessment  on  the  land  as  specially  bene- 
fited.—Smith  V.  City  of  Seattle,  82  Pac.  1098,  41  Wash.  60. 

[z]  (Wis.  1879)  Where  the  proceeds  of  the  sale  of  certain  public  lands, 
which  Act  Cong.  Sept  28,  1850,  provides  shall  be  paid  to  the  respective  towns 
In  which  the  lands  are  situated,  have  been  received  and  illegally  paid  by  the 
treasurer  of  one  town  to  the  treasurer  of  another,  the  latter  town.  In  an  ac- 
tion by  the  former  to  recover  such  proceeds,  Is  estopped  to  deny  the  validity 
of  the  state  laws  regulating  the  distribution  thereof. — Town  of  La  Pointe  v. 
Town  of  Ashland,  47  Wis.  251,  2  N.  W.  306. 

IV.  Corporations  and  Officers  Thereof. 
i.  In  General 

[a]  (U.  S.  1897)  Neither  a  railroad  corporation  nor  its  receiver  can  ques- 
tion the  right  of  a  claimant  to  have  his  claim  paid  as  a  preferred  one,  on  the 
ground  that  the  statute  upon  which  he  bases  his  right  discriminates  against 
citizens  of  other  states.— Brown  v.  Ohio  Val.  Ry.  Co.  (C.  C.)  79  Fed.  176. 

[b]  (U.  S.  1903)  Since  a  foreign  corporation  Is  entitled  to  do  business  In 
the  state  only  at  the  discretion  of  such  state,  and  under  such  terms  and  con- 
ditions as  it  may  see  fit  to  enforce,  such  corporation  Is  not  entitled  to  contest 
the  constitutionality  of  a  state  statute  Imposing  terms  on  which  It  may  be 
allowed  to  do  business  within  such  state. — Hartford  Fire  Ins.  Co.  v.  Perkins, 
125  Fed.  502. 

[c]  (U.  S.  1910)  The  availability  for  burial  purposes  of  large  tracts  of  land 
within  the  limits  of  the  city  of  San  Francisco  cannot  be  alleged  by  a  ceme- 
tery association  owning  a  burial  ground  within  those  limits,  to  invalidate, 
under  the  federal  Constitution,  an  ordinance  forbidding  the  burial  of  the  dead 
within  the  city  and  county  of  San  Francisco.  Decree  (1907)  93  Pac.  70,  152 
Cal.  464, 14  Ann.  Cas.  1080,  aflirmed.— Laurel  Hill  Cemetery  v.  City  and  Coun- 
ty of  San  Francisco,  30  Sup.  Ct.  301,  216  U.  S.  358,  54  L.  Ed.  515. 

[dl  (U.  S.  1910)  Only  nonresident  shareholders  In  a  national  bank  can 
complain  of  the  supposed  invalidity,  as  to  them,  of  the  retroactive  features 
of  Act  Ky.  March  21,  1900  (Acts  1900,  c.  23),  making  it  the  duty  of  certain 
oflicers  of  the  bank  to  list  its  shares  of  stock  for  taxation,  and  requiring  the 
bank  to  pay  the  tax,  and  a  penalty  for  delinquency. — Citizens'  Nat.  Bank  v. 
Commonwealth  of  Kentucky,  30  S.  Ct.  532,  217  U.  S.  443,  54  L.  Ed.  8:52. 

[e]  (U.  S.  1910)  The  directors  of  a  corporation  do  not  represent  the  bond- 
holders, so  as  to  urge  the  invalidity  as  to  them  of  a  statute  repealing  the  cor- 
porate charter.— (1910)  Calder  v.  People  of  State  of  Michigan,  31  Sup.  Ct.  122, 
218  U.  S.  591,  54  L.  Ed.  1163,  affirming  Judgment  People  v.  Calder  (1908)  117 
N.  W.  314,  153  Mich.  724,  126  Am.  St.  Rep.  550. 

[f]  (U.  S.  1911)  A  corporation  operating  a  railroad  In  the  state  cannot  chal- 
lenge the  validity  of  Act  Ark.  March  8,  1907,  p.  162,  abolishing  the  fellow 
servant  rule,  because  such  statute  may  make  an  unconstitutional  discrimina- 
tion between  individuals  and  corporations  engaged  in  mining,  but  not  operat- 
ing railroads. — (1911)  Aluminum  Co.  of  America  v.  Ramsey,  32  Sup.  Ct.  76, 
222  U.  S.  251,  56  L.  Ed.  185,  aflirming  Judgment  (1909)  117  S.  W.  568,  89  Ark. 
522. 

[gl  (U.  S.  1911)  A  savings  bank,  so  far,  at  least,  as  its  rights  are  involved 
in  those  of  its  depositors,  may  raise  the  objection  that  property  is  taken  with- 
out due  process  of  law  by  Laws  Mass.  1907,  c.  340,  providing  that  deposits 
which  have  remained  inactive  and  unclaimed  for  30  years,  where  the  claimant 
is  unknown  or  the  depositor  cannot  be  found,  shall  be  paid  to  the  treasurer 
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and  receiver  general,  to  be  held  by  him  as  trustee  for  the  true  owner  or  his 
le?al  representatives. — Provident  Institution  for  Savings  in  Town  of  Boston 
V.  Malone,  31  Sup.  Ct.  661,  221  U.  S.  660,  55  L.  Ed.  899,  affirming  judgment 
(1909)  Malone  v.  Provident  Institution  for  Savings  in  Boston,  86  N.  E.  912, 
201  Mass.  23. 

[h]  (U.  S.  1913)  An  interstate  carrier  who  has  refused  to  furnish  cars  for 
Intrastate  transportation,  as  required  by  Act  Arlc.  April  19,  1907  (Laws  1907, 
pp.  454,  463)  §§  1,  17,  cannot  test  the  constitutionality  of  the  act  as  affecting 
Interstate  commerce  in  a  suit  to  enjoin  actions  to  recover  penalties  for  viola- 
tion of  Its  provisions  where  provisions,  affecting  Interstate  conmierce  are 
separable  from  the  remaining  provisions.— Hampton  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  33  Sup.  Ct  263,  227  U.  S.  456,  57  L.  Ed.  596,  reversing  decree  (C.  C.) 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hampton,  162  Fed.  693. 

[i]  (Ala.  1910)  Under  the  rule  that  one  not  within  a  class  affected  by  a 
statute  may  not  attack  its  constitutionality,  an  Initial  carrier  in  an  action 
against  it,  based  on  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24 
Stat  386  [U.  S.  Comp.  St  1901,  p.  3169])  {  20,  as  amended  by  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat  593  (U.  S.  Comp.  St  Supp.  1909,  p.  1163),  making 
the  initial  carrier  liable  for  loss  of  or  injury  to  Interstate  shipments  caused 
by  any  connecting  carrier,  may  not  question  the  validity  of  the  provision  per- 
mitting It  to  recover  from  the  connecting  carrier  for  the  loss  sustained  by  it 
—Central  of  Georgia  Ry.  Co.  v.  Sims,  53  South.  826. 

[j]  (Ind.  1898)  Where  an  act  fixing  the  liability  of  all  corporations  except 
municipal  is  valid  as  to  railroad  corporations  included  therein,  the  question 
as  to  its  validity  with  regard  to  other  corporations  cannot  be  raised  by  a 
railroad  company. — Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  v.  Montgomery,  49  N.  E. 
582,  152  Ind.  1,  71  Am.  St  Rep.  301. 

[k]  (Ind.  1905)  A  street  railroad  which,  in  crossing  the  tracks  of  a  rail- 
road, has  made  no  attempt  to  comply  with  Act  March  3,  1903,  p.  125,  c.  59, 
requiring  the  construction  of  interlocking  works  with  a  derailing  apparatus, 
cannot,  in  litigation  with  the  railroad  over  its  failure  to  comply  with  the 
statute,  raise  the  question  of  the  constitutionality  of  that  portion  of  the  stat- 
ute requiring  the  works  to  be  constructed  to  the  satisfaction  of  the  State 
Auditor.— Chicago,  I.  &  L.  Ry.  Co.  v.  Indianapolis  &  N.  W.  Traction  Co.,  74 
N.  E.  513,  165  Ind.  453. 

11]  (Ind.  1911)  Even  if  Laws  1909,  c.  178,  making  it  unlawful  for  any  rail- 
road company  operating  within  the  state  to  use  locomotives  not  properly 
equipped  with  automatic  bell-ringing  devices,  applied  to  railroads  without  as 
well  as  within  the  state,  so  as  to  make  it  invalid  to  the  extent  of  its  purported 
extraterritorial  effect,  since  it  is  a  valid  police  regulation  within  the  state, 
railroad  companies  operating  within  the  state  could  not  assert  the  Invalidity 
of  the  whole  statute  because  of  such  purported  extraterritorial  effect — State 
V.  Louisville  &  N.  R.  Co.,  96  N.  E.  340. 

[m]  (Ky.  1891)  A  railroad  may  not  complain  that  section  1,  c.  57,  CJen. 
St.,  is  unconstitutional  on  the  ground  that  it  discriminates  against  their  em- 
ployes and  gives  a  right  of  action  to  all  others  except  them,  since  the  excep- 
tion is  for  the  benefit  and  protection  of  the  railroad.— Schoolcraft's  Adm*r  v. 
Louisville  &  N.  R.  Co.,  92  Ky.  233,  17  S.  W.  567,  14  L.  R.  A.  579. 

[n]  (Ky.  1902)  As  Ky.  St  {  1202,  provides  for  the  punishment  of  the  of- 
fense of  embezzlement  by  any  officer  or  agent  of  any  bank,  whether  incor- 
porated or  unincorporated,  a  bank  cashier  indicted  for  embezzlement  cannot 
complain  that  the  statute,  in  so  far  as  it  relates  to  the  officers  of  institutions 
other  than  banks,  discriminates  against  the  officers  of  Incorporated  institutions. 
—Commonwealth  v.  Porter,  68  S.  W.  621,  113  Ky.  575. 

[o]  (La.  1901)  A  business  concern  doing  no  business  outside  of  the  state 
has  no  interest  in  raising  the  question  of  the  legality  of  an  ordinance,  on 
the  score  of  its  requiring  a  license  to  be  paid  on  business  done  outside  of  the 
state.— City  of  New  Orleans  v.  Penn  Mut  Life  Ins.  Co.,  30  South.  254,  106 
La.  31. 

[p]  (Md.  1898)  Where,  in  violation  of  the  federal  Constitution  (article  1, 
§  10) ,  there  has  been  an  impairment  of  the  obligation  of  the  original  contract 


Digitized  by 


Google 


NOTB  TO  BROPHY  V.  KELLY  407 

by  an  amendment  of  a  charter  granted  by  the  state,  the  corporation  only  has 
a  right  to  complain. — O'Phlnney  v.  Trustees  of  Sheppard  and  Enoch  Pratt. 
Hospital,  42  Atl.  58,  88  Md.  633. 

[q]  (Minn.  1910)  One  who  is  deprived  of  no  privilege  cannot  question  the 
validity  of  a  statute  upon  the  ground  that  it  destroys  the  privilege  of  others ; 
and  hence,  if  Laws  1907,  c.  269,  making  it  unlawful  for  a  corporation  engaged 
In  the  production  of  petroleum  or  any  of  its  products  to  discriminate  between 
different  sections  of  the  state,  by  selling  such  commodity  at  a  lower  rate  in 
one  community  than  is  charged  in  another  community,  making  due  allowance 
for  differences  in  quality  and  cost  in  transportation,  to  destroy  the  business 
of  a  competitor' or  create  a  monopoly,  which  is  valid  as  to  petroleum  oils,  be 
Invalid  as  to  petroleum  by-products  because  Involving  an  Improper  classitlca- 
tlon,  it  is  doubtful  If  a  corporation  violating  the  act  as  regards  petroleum 
could  question  the  validity  of  the  act  as  applied  to  by-products. — State  v. 
Standard  Oil  Co.,  126  N.  W.  527. 

[r]  (Miss.  1911)  A  railroad  company,  when  sued  for  injuries  to  a  brake- 
man  while  coupling  cars,  may  not  question  the  validity  of  Acts  1910,  c.  135, 
providing  that  In  all  actions  for  injuries  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished,  on  the  ground  that  it  is 
violative  of  Const  1890,  §  193,  declaring  that  knowledge  by  any  employe  of 
defective  appliances  shall  be  a  defense  in  an  action  for  injury  caused  thereby, 
except  as  to  conductors  and  engineers  In  charge  of  unsafe  cars  or  engines. — 
Natchez  &  S.  R.  Co.  v.  Crawford,  55  South.  596. 

[s]  (Mo.  1899)  Where  there  were  no  incorporators  outside  of  the  state  it- 
self, which  was  the  sole  benefactor  of  the  corporate  body,  It  has  no  stand- 
ing to  complain  of  the  action  of  the  state  in  amending  charter  of  the  corpora- 
tion, or  In  repealing  an  act  providing  for  Its  support. — Watson  Seminary  v. 
Pike  County  Court,  50  S.  W.  880,  149  Mo.  57,  45  L.  R.  A.  675. 

[t]  (Mo.  1912)  A  foreign  insurance  company  not  having  a  capital  stock  of 
$200,000,  as  required  by  Laws  1909,  p.  602,  Rev.  St.  1909,  §  7008,  as  amended 
by  Laws  1911,  p.  271,  is  not  entitled  to  urge  their  unconstitutionality  in  man- 
damus to  compel  the  Insurance  commissioner  to  grant  relator  a  license.— 
State  ex  rel.  Atlantic  Horse  Ins.  Co.  v.  Blake,  144  S.  W.  1094. 

[u]  (Mont  1908)  Laws  1907,  p.  38,  c.  23  (House  Bill  249),  extending  to 
foreign  corporations  organized  under  the  laws  of  any  state  or  the  laws  of  the 
United  States,  and  authorized  to  engage  in  business  in  this  state,  and  engaged 
in  business  in  this  state,  the  right  to  exercise  the  power  of  eminent  domain, 
even  if  objectionable  as  denying  to  other  foreign  corporations  the  equal  pro- 
tection of  the  law,  in  violation  of  Const,  art  5,  §  26,  persons  who  do  not  be- 
long to  the  class  discriminated  against  cannot  object— Spratt  v.  Helena  Power 
Transmission  Co.,  94  Pac.  631 ;   Helena  Power  Transmission  Co.  v.  Spratt,  Id. 

[v]  (Mont  1909)  If  Rev.  (3odes,  §  3823,  requiring  domestic  corporations  to 
file  copies  of  their  articles  of  incorporation  in  any  county  where  they  hold 
property,  is  invalid  because  it  places  on  such  corporations  a  burden  not  im- 
posed on  foreign  corporations,  it  can  be  attacked  only  by  a  domestic  corpora- 
tion which  has  failed  to  comply  therewith. — Uihlein  v.  Caplice  Commercial 
Co.,  102  Pac.  564,  39  Mont  327. 

[w]  (N.  Y.  1908)  A  surety  company  voluntarily  executing  a  bond  under 
Laws  1907,  p.  263,  c  185,  cannot,  when  sued  on  the  bond,  attack  the  constitu- 
tionality of  the  act  upon  the  ground  that  It  denies  the  equal  protection  of  the 
laws  because  of  the  exemption  therein,  since  it  is  not  one  of  the  corporations 
or  persons  required  to  give  the  bond. — Patti  v.  United  Surety  Co.,  115  N.  Y. 
Supp.  844,  61  Misc.  Rep.  445. 

2,  Estoppel  or  Waiver  of  Right. 

[a]  (U.  S.  1902)  Where  a  railroad  company  takes  land  under  the  power 
granted  In  Code,  {  1995  et  seq.,  governing  the  condemnation  of  private  lands 
for  right  of  way  by  railroad  companies,  it  is  thereby  precluded  from  ques- 
tioning the  constitutionality  of  section  2007,  imposing  the  payment  of  costs 
and  attorney's  fees  as  a  condition  to  the  exercise  of  the  power. — (1901)  Gano 
V.  Minneapolis  &  St  L.  B.  Co.,  87  N.  W.  714,  55  L.  R.  A.  263,  114  Iowa,  713, 
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89  Am.  St.  Rep.  393,  afflnned  Minneapolis  &  St.  Li.  R.  Co.  v.  Gano.  23  Sap. 
Ct.  854,  190  U.  S.  557,  47  L.  Ed.  1183. 

[b]  (U.  S.  1904)  A  railroad  company,  by  incorporating  under  a  general  act, 
is  estopped  to  contest  the  validity,  under  the  federal  Constitution,  of  the  pro- 
visions of  that  act  regulating  railroad  rates,  which  formed  one  of  the  burdens 
attached  by  the  statute  to  the  privilege  of  becoming  an  incorporated  body. 
Judgment,  Commissioner  of  Railroads  v.  Grand  Rapids  &  I.  Ry.  Co.  (1902) 
89  N.  W.  967,  130  Mich.  248,  affirmed.— Grand  Rapids  &  I.  Ry.  Co.  v.  Osbom, 
24  Sup.  Ct  310,  193  U.  S.  17,  48  L.  Ed.  598. 

[c]  (U.  S.  1904)  A  waiver  of  the  objection  that  vested  rights  of  the  railroad 
company  under  the  Northern  Pacific  land  grant  are  interfered  with  by  the 
provisions  of  Act  July  1,  1898,  c.  546  (30  Stat.  597,  620),  enacted  to  settle  dis- 
putes arising  out  of  conflicting  rulings  in  the  Land  Department  with  reference 
to  the  eastern  terminus  of  the  railroad  as  affecting  its  land  grant,  results 
from  the  acceptance  of  that  act  by  the  successor  in  interest  of  the  railway 
grantee.— Humbird  v.  Avery,  25  Sup.  Ct.  123,  195  U.  S.  480,  49  L.  Ed.  286. 

[d]  (U.  S.  1906)  An  agreement  between  rival  gas  companies  to  fix  the  price 
for  gas,  in  violation  of  the  Illinois  anti-trust  act  of  June  11,  1891  (Laws 
111.  1891,  p.  206),  does  not,  after  they  cease  to  act  under  it,  defeat  their  right 
to  Invoke  the  due  process  of  law  clause  of  the  federal  Constitution  to  pre- 
vent the  enforcement  of  a  municipal  ordinance  which,  by  establishing  unre- 
munerative  rates,  has  the  effect  of  taking  private  property  for  public  use 
without  just  compensation.— Peoria  Gas  &  Electric  Ck).  v.  City  of  Peoria,  26 
Sup.  Ct.  214,  200  U.  S.  48,  50  L.  Ed.  365. 

[el  (U.  S.  1909)  Where  a  complaint  before  the  Public  Service  Commission 
against  an  Interstate  carrier  prayed  an  order  requiring  defendant  to  operate 
passenger  trains  which  would  afford  service  for  the  residents  of  D.  north  and 
south  bound  at  or  about  the  same  time  of  day  that  was  formerly  afforded  by 
two  trains  known  as  Nos.  9  and  12,  which  no  longer  stopped  there,  and  for 
further  relief,  but  nowhere  prayed  that  the  commission  order  trains  9  and 
12  to  again  stop  at  D.,  the  railroad's  failure  to  plead  and  prove  that  to  stop 
such  trains,  as  required  by  the  commission's  subsequent  order,  would  interfere 
with  interstate  commerce,  the  carrying  of  United  States  mails,  and  would 
confiscate  the  railroad  company's  property,  in  violation  of  state  and  federal 
Constitutions,  did  not  constitute  a  waiver  of  such  objections. — ^Delaware,  L. 
&  W.  R.  Co.  V.  Stevens,  172  Fed.  595. 

[fj  (U.  S.  1909)  A  foreign  corporation,  having  complied  with  Acts  Tenn. 
1877,  p.  44,  c.  31,  and  its  amendments,  authorizing  foreign  corporations  to  do 
business  in  Tennessee  under  certain  circumstances,  subjected  itself  to  the  ju- 
risdiction of  the  state  in  accordance  with  the  terms  prescribed  by  such  act, 
and  hence  could  not  object  that  section  5,  giving  to  natural  resident  persons 
priority  In  the  distribution  of  the  assets  of  a  foreign  insolvent  corporation, 
was  unconstitutional,  as  a  denial  of  the  equal  protection  of  the  laws. — In  re 
Standard  Oak  Veneer  Co.,  173  Fed.  103. 

[gl  (Cal.  1887)  When  a  foreign  corporation  continues  to  do  business  after 
the  passage  of  an  act  in  relation  to  it  which  is  unconstitutional,  no  implied 
assent  on  the  part  of  the  corporation  can  be  claimed  to  the  illegal  condition 
imposed  by  such  act. — City  and  County  of  San  Francisco  v.  Liverpool  &  L.  & 
G.  Ins.  Co.,  74  Cal.  113,  15  Pac.  380. 

[hi  (Iowa,  1904)  Code,  §  2073,  provides  that  all  trains  on  any  railroad  in- 
tersecting another  railroad  at  grade  shall  be  brought  to  a  full  stop  at  a  speci- 
fied distance  from  the  intersection,  save  as  otherwise  provided  In  the  chapter. 
Section  2060  provides  that  where  there  Is  an  Interlocking  crossing  the  trains 
may  pass  the  crossing  without  stopping.  Held  that,  Inasmuch  as  a  railroad 
which  is  about  to  be  crossed  by  another  may  take  Its  choice  bf  obeying  sec- 
tion 2073  or  requiring  the  interlock,  it  cannot  complain,  after  having  com- 
pelled the  interlock,  that  the  statute,  in  requiring  It  to  pay  a  portion  of  the 
expense  of  maintaining  the  Interlock,  Is  unconstitutional. — Minneapolis  &  St 
L.  R.  Co.  V.  Gowrie  &  N.  W.  Ry.  Co.,  99  N.  W.  181,  123  Iowa,  543. 

[11  (Ky.  1873)  Even  If  a  statute  authorizing  a  corporation  to  raise  money 
to  carry  out  the  purposes  for  which  it  was  created,  by  Issuing  preferred  stock 
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and  pledging  the  revenues  for  the  payment  of  dividends  thereon,  be  declared 
unconstitutional,  yet  the  chancellor,  after  the  payment  of  money  on  such 
pledge,  and  the  success  of  the  enterprise  by  reason  of  the  outlay,  induced  by 
the  action  of  the  corporation,  and  sanctioned  by  an  attempted  exercise  of 
legislative  power,  would  not  refuse  his  aid  in  enforcing  collection  by  subject- 
ing the  property  to  its  payment— Covington  v.  Covington  &  C.  Bridge  Co.,  73 
Ky.  (10  Bush)  69. 

[j]  (Ky.  1912)  A  corporation  Invoking  Ky.  St.  $  4077  et  seq.,  imposing  a 
franchise  tax  on  enumerated  corporations,  and  thereby  binding  itself  to  the 
methods  of  assessment  of  its  properties  provided  by  the  statute,  may  not  de- 
fend against  an  assessment  on  the  ground  of  the  unconstitutionality  of  the 
statute.— Commonwealth  v.  Southern  Pac.  Co.,  149  S.  W.  1105,  150  Ky.  97. 

[k]  (La.  1910)  An  Insurance  company  incorporated  under  Act  No.  105,  p. 
132,  of  1898,  as  amended  by  Act  No.  50,  p.  69,  of  1902,  cannot  attack  the  con- 
stitutionality of  that  law,  nor  complain  of  its  alleged  unconstitutional  discrim- 
inations in  favor  of  other  classes  of  insurance  companies. — State  ex  rel.  Peo- 
ple's Fire  Ins.  Co.  of  New  Orleans  v.  Michel,  51  South.  66,  125  La.  55. 

[1]  (Md.  1871)  In  assumpsit  against  a  railroad  company  to  recover  one- 
flfth  of  the  passenger  fares  secured  by  the  state  under  Acts  1832,  c.  175,  the 
company,  having  collected  the  money,  cannot  be  allowed  to  retain  it  on  the 
plea  said  act  is  unconstitutional,  and  that  the  persons  from  whom  it  was  col- 
lected were  not  legally  bound  to  pay  it — State  v.  Baltimore  &  O.  R.  Co.,  34 
Md.  344. 

[m]  (Mass.  1908)  A  corporation  cannot  question  the  constitutionality  of  a 
proceeding  in  accordance  with  the  charter,  which  it  was  content  to  accept. — 
Murphy  v.  Worcester  Consol.  St  Ry.  Co.,  85  N]  E.  507,  199  Ma&s.  279. 

[n]  (Miss.  1895)  A  railroad  company  reorganized  while  Act  March  13, 
1884,  relative  to  farm  crossings,  was  in  force,  is  estopped  from  denying  its 
constitutionality,  it  becoming  a  part  of  its  charter. — ^Alabama  &  V.  Ry.  Co. 
V.  Odeneal,  73  Miss.  34,  19  South.  202. 

[o]  (N.  H.  1909)  A  railroad  exercising  the  privilege  granted  by  Laws  1883, 
p.  70,  c.  100,  and  Laws  1889,  p.  35,  c.  5,  re-enacted  in  Pub.  St  1891,  c.  156,  au- 
thorizing railroads  to  unite,  and  providing  that  the  rates  over  a  railroad 
leased  under  the  act  or  over  a  railroad  passing  into  a  new  corporation  by 
union  of  railroads  shall  not  be  increased  above  the  rates  in  existence  on  a 
designated  date,  cannot,  while  exercising  the  power  conferred  by  the  acts, 
question  their  constitutionality  on  the  ground  that  they  prohibit  an  increase 
of  rates  on  interstate  transportation. — State  v.  Boston  &  M.  R.  R.,  74  Atl.  542, 
75  N.  H.  327. 

[pl  (N.  Y.  1894)  Laws  1867,  c.  489,  provided  for  the  payment  by  a  rail- 
road company  of  5  per  cent,  of  its  income  into  the  city  treasury.  Laws  1868, 
c  855  (supplemental  to  Laws  1867,  c.  489),  §  2,  directed  the  manner  and  time 
of  payment  of  such  5  per  cent. ;  but  the  act  was  unconstitutional  because  pass- 
ed in  violation  of  Const  art.  3,  {  16,  which  provides  that  no  private  or  local 
bill  shall  be  passed  which  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  its  title.  Held,  that  when  such  company  availed  itself  of  ex- 
tended time  given  it  by  such  supplemental  act  to  complete  a  certain  portion 
of  its  road,  changed  its  motive  power  and  its  name,  and  constructed  other 
portions  of  its  road  as  thereby  permitted,  and  It  and  its  successor  paid  the  5 
per  cent  as  provided  by  section  2,  there  was  a  waiver  of  any  defense  to  fur- 
ther payment  founded  on  the  unconstitutionality  of  such  act.— City  of  New 
York  V.  Manhattan  Ry.  Co.,  143  N.  Y.  1,  37  N.  E.  494. 

[q]  (N.  Y.  1912)  A  corporation  may  Invoke  the  protection  of  the  Consti- 
tution to  the  same  extent  as  an  individual.— People  ex  rel.  New  York  Cent  & 
H.  R.  R.  Co.  V.  Prtest  99  N.  E.  547,  206  N.  Y.  274,  affirming  order  133  N.  Y. 
Supp.  1087,  150  App.  Div.  19. 

[r]  (Ohio,  1904)  Where  a  corporation  acquires  private  property  and  avails 
itself  of  the  rights  and  benefits  conferred  by  statute,  It  is  estopped  to  question 
the  constitutionality  of  any  part  thereof. — Wfler  v.  Logan  Nat  Gas  &  Fuel 
Co.,  27  Ohio  Cir.  Ct  R.  257. 

[s]  (Or.  1908)  A  corporation  purchasing  the  property  and  franchises  of  an- 
other corporation  not  entitled  to  question  the  validity  of  an  act  the  benefit  of 
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which  It  has  accepted  and  under  which  it  has  acted  for  several  years  Is  es- 
topped from  questioning  the  validity  of  the  act. — State  v.  Portland  General 
Electric  Co.,  95  Paa  722,  rehearing  denied  98  Pac.  160. 

[t]  (Pa.  1902)  A  street  railway  company  organized  under  the  act  of  May 
14,  1889  (P.  L.  211),  is  not  estopped  to  deny  the  constitutionality  of  section 
14  of  the  act,  as  amended  by  the  act  of  May  21,  1895  (P.  L.  93) ,  giving  a  street 
railway  company  the  right  to  use  the  tracks  of  another,  inasmuch  as  such 
section  may  be  eliminated  from  the  act,  leaving  all  other  provisions  to  stand 
in  full  force.— In  re  Philadelphia,  M.  &  S.  St  Ry.  Co.,  53  Atl.  191,  203  Pa. 
354. 

[ul  (Pa.  1911)  Where  a  borough  brings  proceedings  under  Act  May  31, 
1907  (P.  L.  355),  to  acquire  the  plant  of  a  water  company,  and  defendant 
files  a  disclaimer  consenting  that  the  borough  may  install  a  plant,  as  if  the 
proceeding  had  been  prosecuted  to  completion,  and  the  proceedings  are  dis- 
missed, the  water  company  cannot,  after  the  borough  has  expended  large 
sums  towards  the  construction  of  its  own  plant,  maintain  a  bill  to  prevent  the 
completion  of  the  plant  whether  the  act  of  May  31,  1907,  is  constitutional  or 
not.— Clear  Springs  Water  Co.  v.  Catasauqua  Borough,  80  Atl.  566,  231  Pa. 
290. 

[v]  (S.  C.)  Where  a  railroad  wishing  to  condemn  land  must  proceed  un- 
der CJlv.  Code  1912,  §  3292  et  seq.,  It  does  not  by  proceeding  thereunder  estop 
itself  from  attacking  the  act  as  unconstitutional  as  to  that  portion  which 
fails  to  allow  an  appeal  in  all  cases  from  the  clerk's  jury;  the  validity  of 
that  portion  not  destroying  the  scheme  of  the  act— South  Carolina  &  W.  Ry. 
V.  Ellen,  78  S.  E.  963,  95  S.  C.  68. 

Iwl  (Tenn.  1847)  A  corporation  which  has  accepted  a  charter  containing 
a  provision  authorizing  summary  proceedings  against  it  cannot  complain  that 
the  provision  was  unconstitutional.— Nolensville  Turnpike  Co.  v.  Quinby,  27 
Tenn.  (8  Humph.)  476. 

[x]  (Wis.  1854)  In  the  charter  of  a  plankroad  company,  passed  by  the  ter- 
ritorial Legislature  of  Wisconsin,  a  power  of  repeal  or  amendment  was  re- 
served to  "the  future  state  of  Wisconsin."  An  act  amendatory  of  said  charter 
was  afterwards  passed  by  the  Legislature  of  the  territory.  Heldy  that  the 
company,  after  availing  itself  of  the  beneficial  provisions  of  said  last-mention- 
ed act,  was  estopped  to  deny  the  authority  of  the  Legislature  to  pass  the  same. 
—Madison,  W.  &  M.  Plank-Road  Co.  v.  Reynolds,  3  Wis.  287. 

V.  Aliens  and  Nonresidents. 

[a]  (U.  S.  1874)  An  alien  to  whom  a  devise  of  an  interest  in  real  estate 
has  been  made,  and  who  has  received  its  value  in  proceedings  for  partition, 
is  estopped  to  set  up,  against  a  demand  for  a  succession  tax  thereon,  that  by 
the  law  of  the  state  where  the  estate  is  the  devise  is  absolutely  null  and 
void.— Scholey  v.  Rew,  90  U.  S.  (23  Wall.)  331,  23  L.  Ed.  99. 

[b]  (U.  S.  1902)  A  citizen  and  resident  of  one  state  has  the  constitutional 
right  to  engage  in  business  in  another  state,  and  he  does  not  thereby  waive 
the  right  to  object  to  the  constitutionality  of  a  statute  of  the  latter  state 
subjecting  nonresidents  who  engage  in  business  therein  to  judgments  without 
personal  service  of  process. — Moredock  v.  Kirby,  118  Fed.  180. 

[cl  (U.  S.  1907)  Nonresident  owners  of  lands  within  the  levee  district 
created  by  Act  Ark.  Feb.  15,  1893,  p.  31,  who  do  not  assert  the  existence  of 
conditions  which,  under  section  11  of  that  act,  as  amended  in  Act  Ark.  April 
2,  1895,  p.  88,  $  1,  would  entitle  them  to  personal  service  of  summons  in  a  suit 
to  enforce  the  payment  of  levee  taxes,  cannot  object  that  they  were  deprived 
of  their  property  without  due  process  of  law  by  a  decree  of  sale  because  the 
verified  complaint  in  a  suit  to  collect  such  taxes  was  insufficient,  by  reason  of 
its  failure  to  deny  the  existence  of  such  conditions,  to  sustain  service  by  publi- 
cation. Decree  (1905)  85  S.  W.  252,  74  Ark.  174,  afllrmed.— BaUard  v.  Hunter, 
27  Sup.  Ct  261,  204  U.  S.  241,  51  L.  Ed.  461. 

[d]  (U.  S.  1908)  An  alien  has  no  right  to  require  the  courts  of  the  United 
States  to  adjudicate  questions  as  to  the  constitutionality  of  laws  enacted  by 
Congress. — Ex  parte  Lung  Wing  Wun,  161  Fed.  211. 
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[e]  (U.  S.  1912)  Reduction  In  interstate  sales  of  nonresident  manufacturer 
by  reason  of  state  registration  and  inspection  laws  affecting  the  right  of 
importing  purchasers  to  sell  in  original  packages  gives  him  standing  to  chal- 
lenge the  validity  of  such  act  as  unconstitutional  regulation  of  interstate 
commerce.— Savage  v.  Jones,  32  Sup.  Ct  715,  225  U.  S.  501,  56  L.  Ed.  1182. 

[f]  (Cal.  1903)  An  alien  has  no  right  to  raise  the  question  whether  a  stat- 
ute is  violative  of  Const  U.  S.  art.  4,  §  2,  declaring  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  states.— In  re  Johnson's  Estate,  73  Pac.  424,  139  Cal.  532,  96  Am. 
St.  Rep.  161. 

[g]  (Ind.)  The  nonresident  alien  heirs  are  not  in  a  position  to  question 
the  constitutionality  of  Act  March  9,  1885  (Acts  1885,  p.  79,  c.  51).— (1903) 
Donaldson  v.  State,  67  N.  E.  1029,  reversed  (1906)  78  N.  E.  182,  167  Ind.  553. 

VI.  Questions  Affecting  Taxation  and  Revenue. 
i.  In  Oeneral. 

[a]  (U.  S.  1859)  Laws  N.  T.  1855,  c.  37,  providing  that  aU  persons  doing 
business  in  the  state,  and  not  residents  thereof,  shall  be  taxed  on  sums  in- 
vested in  such  business  as  if  they  were  residents,  and  providing  that  the  tax 
on  such  nonresidents'  personal  estate  may  be  collected  from  the  property  of 
the  firms,  persons,  or  associations  to  which  they  severally  belong,  cannot  be 
assailed  as  unconstitutional,  in  that  it  invades  the  fundamental  rights  of  the 
other  members  of  the  firm,  by  the  nonresident  member  suing  alone. — Duer  v. 
Small,  Fed.  Cas.  No.  4,116  (4  Blatchf.  263). 

[b]  (U.  S.  1903)  The  objection  that  an  income  tax  law  is  unconstitutional, 
because  it  does  not  expressly  exempt  the  salaries  of  judges  from  the  tax,  or 
that  it  authorizes  unreasonable  searches  and  seizures,  or  requires  the  pro- 
duction by  a  taxpayer  of  evidence  incriminating  himself,  can  only  be  urged 
by  one  against  whom  it  is  sought  to  be  enforced. — W.  C.  Peacock  &  Go.  v. 
Pratt,  121  Fed.  772,  58  O.  O.  A.  48. 

[c]  (U.  S.  1905)  In  a  proceeding  under  Ky.  St.  1903,  {  4241,  authorizing 
the  taxation  of  property  omitted  from  taxation  in  any  previous  year,  to  have 
shares  of  stock  in  a  national  bank  taxed  as  omitted  property,  the  bank  could 
not  raise  the  question  that  the  proceeding  was  violative  of  the  fourteenth 
amendment  to  the  federal  Constitution. — (1904)  Commonwealth  v.  Citizens' 
Nat.  Bank,  80  S.  W.  158,  117  Ky.  946,  dismissed  Citizens'  Nat.  Bank  v.  Ken- 
tucky, 26  Sup.  Ct.  750,  199  U.  S.  603,  50  L.  Ed.  329. 

[d]  (U.  S.  1912)  Children  of  a  decedent,  who,  because  of  their  relation- 
ship, are  assessed  at  the  lowest  rate  fixed  by  Laws  N.  Y.  1896,  c.  908,  imposing 
a  tax  when  property  is  transferred  by  deed  Intended  to  take  effect  at  the 
death  of  the  grantor,  cannot  urge  that  such  statute  operates  to  deny  the  equal 
protection  of  the  laws  because  transfers  to  collaterals  and  strangers  in  blood 
are  taxed  a  higher  rate. — (1912)  Keeney  v.  Comptroller  of  State  of  New 
York,  32  S.  Ct  105,  222  U.  S.  525,  56  L.  Ed.  299,  affirming  judgment  (1900) 
In  re  Keeney's  Estate,  87  N.  E.  428,  194  N.  Y.  281. 

[e]  (U.  S.  1912)  A  resident  owner  of  shares  in  a  foreign  corporation  hav- 
ing no  taxable  property  in  the  state  cannot  complain  that  Burns'  Ann.  St. 
Ind.  1908,  §§  10,143,  10,233,  10,234,  providing  for  taxation  of  such  shares, 
deny  equal  protection  of  the  laws,  because  making  no  allowance  where  the 
corporation  has  property  taxed  in  the  state  as  they  do  in  case  of  domestic 
corporations.— Darnell  v.  State  of  Indiana,  33  Sup.  Ct  120,  226  U.  S.  390,  57 
L.  Ed.  267,  affirming  judgment  90  N.  E.  769,  174  Ind.  143. 

[f]  (U.S.  1913)  A  territorial  statute  governing  tax  sales  cannot  be  at- 
tacked because  It  may  be  so  construed  as  to  deny  due  process  of  law,  but  plain- 
tiff must  show  that  in  his  case,  the  effect  of  the  statute  is  to  deprive  him  of 
his  property  without  due  process  of  law.— Straus  v.  Foxworth,  34  Sup.  Ct  42, 
231  U.  S.  162,  58  L.  Ed.  168. 

[g]  (Cal.  1909)  The  court  will  not  pass  upon  the  question  whether  the  in- 
heritance tax  law  of  March  20,  1905  (Laws  1905,  p.  341,  c.  314)  is  unconsti- 
tutional because  discriminating  between  the  citizens  of  the  state  and  those 
of  other  states,  where  it  does  not  appear  to  which  class  appellant  urging  the 
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objection  belongs,  since  it  cannot  be  determined  that  she  Is  an  aggrieved  per- 
son.— In  re  Damon's  Estate,  102  Fac.  684,  10  Cal.  App.  542 ;  Damon  v.  Mc- 
Dougald,  Id. 

[h]  (Idaho,  1901)  The  validity  of  a  revenue  statute  will  not  be  determined 
where  the  party  attacking  it  fails  to  show  that  he  has  suffered  injustice  from 
an  assessment  thereunder  of  which  he  complains. — McGinniss  v.  Davis,  65 
Pac.  364,  7  Idaho,  665. 

[il  (111.  1904)  On  a  bill  by  a  taxpayer  to  restrain  state  officials  from  ap- 
propriating money  to  the  maintenance  of  the  Illinois  &  Michigan  Canal  con- 
trary to  Const.  1870,  §  3  (Starr  &  C.  Ann.  St  1896,  p.  206),  defendants  could 
not  make  the  objection  that  the  provision  of  the  state  Constitution  forbidding 
appropriation  was  void  as  impairing  the  obligation  of  a  contract,  contrary 
to  the  federal  Constitution,  because  the  grant  of  lands  by  the  federal  govern- 
ment in  aid  of  the  canal  was  conditioned  on  it  being  maintained  by  the  state, 
as  the  defendants  had  no  interest  in  the  enforcement  of  the  obligation  of  the 
contract— Burke  v.  Snively,  70  N.  B.  327,  208  111.  328. 

[j]  (111.  1905)  Where  a  taxpayer's  assessment  was  decreased  by  the  act  of 
the  county  clerk  in  scaling  the  assessment  as  provided  by  4  Starr  &  C.  Ann. 
St  1902,  p.  1125,  c.  120,  he  had  no  standing  to  contest  the  constitutionality  of 
such  act  as  a  mere  abstract  question  of  law. — People  v.  Olsen,  74  N.  E.  785, 
215  lU.  620. 

[k]  (111.  1910)  The  act  of  the  Forty-Sixth  General  Assembly,  in  force  July 
1,  1909  (Laws  1909,  p.  323),  amending  section  2  of  the  act  concerning  the 
levy  and  extension  of  taxes,  provides  that  if  the  aggregate  of  all  taxes,  exclu- 
sive of  those  not  subject  to  reduction,  shall  exceed  3  per  cent  of  the  assessed 
valuation  of  the  property  upon  which  the  taxes  are  to  be  extended,  the  county 
clerk  shall  reduce  the  rate  per  cent  of  the  tax  levy  of  the  taxing  district  in 
the  proportion  it  would  be  necessary  to  reduce  the  highest  aggregate  per  cent, 
of  all  the  levies,  exclusive  of  taxes  not  subject  to  reduction,  to  bring  them 
down  to  3  per  cent  of  the  assessed  value  of  the  taxable  property,  and  that 
in  reducing  taxes  the  rate  levied  for  county  purposes  in  counties  having  over 
300,000  population  shall  not  be  reduced  below  40  cents  on  each  $100,  and  in 
other  counties  below  45  cents,  and  in  cities  having  a  population  of  over  150,- 
(XX)  the  rate  for  city  purposes  shall  not  be  reduced  below  $1.10  on  each  $100, 
nor  the  rate  for  school  purposes  below  $1.05,  on  each  $100,  and  in  cities  and 
villages  having  a  population  of  less  than  150,0(X),  the  rate  shall  not  be  reduced 
below  $1.20  on  each  $100  assessed  valuation.  Held,  that  the  restrictions  as 
to  the  amount  of  taxes  to  be  levied  in  counties  having  a  population  of  over 
SOO.CKX),  and  cities  having  a  population  of  over  150,000,  would  not  affect  a 
county  and  dty  having  a  less  population,  and  a  creditor  of  such  county  and 
city  could  not  complain  thereof,  unless  that  provision  was  void  so  as  to  in- 
validate the  entire  act.— People  v.  Opel,  91  N.  E.  458,  244  lU.  317. 

[1]  (Ind.  1910)  A  taxpayer,  filing  an  affidavit  of  interest  under  Bums' 
Ann.  St.  1908,  §  6021,  in  proceedings  under  section  7711  et  seq.,  for  the  con- 
struction of  gravel  roads  by  taxation,  cannot  raise  the  question  of  the  con- 
stitutionality of  the  statute  on  the  question  of  public  utility,  which  does  not 
affect  him,  and  which  is  not  in  the  case.— Cummins  v.  Pence,  91  N.  E.  529. 

[m]  (Iowa,  1909)  A  taxpayer,  suing  under  a  statute  to  recover  interest  on 
taxes  wrongfully  exacted,  cannot  contend  that  the  statute  is  unconstitutional 
if  it  do  not  provide  for  the  payment  of  interest. — Home  Sav.  Bank  v.  Mor- 
ris, 120  N.  W.  100. 

[n]  (Ky.  1887)  While  a  statute  providing  for  the  Imposition  of  a  tax  may 
be  unconstitutional  as  to  colored  persons,  because  they  are  not  allowed  to 
participate  in  th,e  benefits  derived  from  the  expenditure  of  the  money  raised 
by  the  taxation  provided  for,  that  fact  does  not  render  the  statute  uncon- 
stitutional as  to  white  persons. — ^'o^man  v.  Boaz,  85  Ky.  557,  4  S.  W.  316; 
Watson  V.  Same,  Id. 

[o]  (Ky.  1892)  White  taxpayers  of  a  school  district,  suing  to  enjoin  the 
collection  of  a  tax  levied  under  an  act  authorizing  it,  and  providing  for  sub- 
mitting the  question  of  levying  it  to  the  white  voters  of  the  district,  cannot 
object  that  colored  taxpayers  were  not  allowed  to  Vote  on  the  question,  since 
they  are  not  injured  thereby.— Eakins  v.  Eakins,  20  S.  W.  285. 


Digitized  by 


Google 


NOTE  TO  BROPHY  V.  KELLY  413 

[p]  (Mass.  1863)  St  1862,  c.  177,  declared  a  certain  turnpike  to  be  a  high- 
way, and  authorized  the  appointment  of  commissioners  to  award  the  amount 
of  damages  for  taking  the  turnpike,  and  to  fix  the  proportions  of  such  amount 
to  be  paid  by  the  different  counties  through  which  it  passed.  Held,  that  the 
counties  could  not  question  the  validity  of  the  act  on  the  ground  that  the  tax 
was  unconstitutionally  assessed  against  abutting  owners. — liingham  &  Q. 
Bridge  &  Turnpike  Corp.  v.  Norfolk,  88  Mass.  (6  Allen)  353. 

[q]  (Ohio,  1890)  Act  May  14,  1886,  known  as  the  Dow  Law,  empowers 
(section  11)  municipal  corporations  to  prohibit  the  sale  of  intoxicating  liq- 
uors, on  condition  that  a  ratable  proportion  of  the  tax  paid  by  liquor  dealers 
for  the  unexpired  portion  of  the  year  should  be  returned  to  them.  Held,  that 
one  convicted  of  violating  an  ordinance  based  on  this  section,  who  did  not 
show  that  he  had  previously  paid  his  tax,  could  not  insist  that  the  statute 
was  unconstitutional  because  it  failed  to  provide  a  fund  out  of  which  the 
ratable  proportion  of  the  tax  for  the  unexpired  term  could  be  paid. — State  v. 
Rouch,  47  Ohio  St.  478,  25  N.  E.  59;  VUlage  of  Van  Wert  v.  Brown,  47  Ohio 
St.  477,  25  N.  E.  59. 

2.  Estoppel  or  Waiver  of  Right 

[a]  (Ga.)  A  party  who  has  received  the  full  benefit  of  a  law  subsequently 
found  to  be  unconstitutional,  and  who  was  active  in  procuring  its  adoption, 
may  be  estopped  from  contesting  the  levy  and  collection  of  a  tax  to  pay  for 
the  benefit  received  under  such  law,  but  such  estoppel  will  not  conclude  him  as 
to  acts  not  done  strictly  by  authority  of  the  invalid  law,  nor  from  questioning 
the  constitutionality  of  the  law  as  to  such  matters  as  yet  remain  to  be  done 
under  the  law  and  as  to  expenses  not  yet  incurred. — (1906)  Houseworth  v. 
Stevens,  56  S.  E.  288, 127  Ga.  256;  (1907)  Sellers  v.  Cox,  56  S.  E.  284,  127  Ga. 
246. 

[b]  (Idaho,  1908)  Where  defendant  pleads  title  by  reason  of  a  tax  sale 
and  a  tax  deed  issued  thereon,  and  the  law  governing  the  assessment  and  sale 
for  taxes  has  been  substantially  complied  with,  the  original  owner  cannot 
question  the  constitutionality  of  the  law  under  which  the  sale  was  made, 
where  he  has  not  been  misled,  and  has  allowed  the  property  to  be  sold,  and  the 
purchaser  to  take  possession  and  pay  taxes  for  12  years,  during  which  time 
he  has  taken  no  steps  to  question  the  validity  of  the  sale  or  the  title  acquired 
thereunder.— Bacon  v.  Rice,  93  Pac.  511. 

[cl  (IlL  1912)  Taxing  bodies  having  no  interest  in  contracts  alleged  to  be 
impaired  by  a  tax  law  cannot  attack  on  that  ground  Act  July  1,  1909,  pro- 
viding for  the  reduction  of  taxes. — People  v.  Chicago  &  W.  I.  R.  Co.,  100  N. 
B.  35,  256  lU.  388. 

[d]  (111.  1912)  A  taxing  law  will  not  be  held  unconstitutional  at  the  in- 
stance of  a  taxing  body  which  has  for  years  acquiesced  in  its  enactment. — 
People  V.  Chicago  &  W.  I.  R.  Co.,  100  N.  E.  35,  256  111.  388. 

[el  (Ind.  1854)  One  who  voted  at  an  election  under  an  unconstitutional 
law  providing  for  the  assessment  of  taxes  for  schools  is  not  afterwards  es- 
topped to  allege  the  invalidity  of  that  law. — Greencastle  Tp.  v.  Black,  5  Ind. 
557. 

[f]  (Ky.  1868)  Persons  may  become  estopped  from  denying  the  constitu- 
tionality of  a  local  statute  by  participating  in  the  procurement  of  its  passage, 
by  ratifying,  acquiescing  in,  or  approving  it  after  its  passage,  and  by  becom- 
ing recipients  of  benefits  under  it,  and  may  be  held  liable  to  a  tax  authorized 
by  such  enactment,  although  it  is  unconstitutional  and  invalid  as  to  all  other 
persons.— Ferguson  v.  Landram,  68  Ky.  (5  Bush)  230,  96  Am.  Dec.  350. 

[gl  (La.  1889)  A  taxpayer  who  petitions  for  the  passage  of  an  ordinance 
levying  a  special  tax,  who  actively  supports  and  votes  for  the  ordinance  when 
submitted  to  the  vote  of  the  taxpayers,  who  has  so  acted  in  advancement  of 
his  own  interest,  and  who  has  secured  an  advantage  from  the  passage  of  the 
ordinance,  upon  which  other  parties  have  acted,  is  estopped  from  setting  up 
the  illegality  and  unconstitutionality  of  the  tax  as  a  defense  against  paying 
it.— Andrus  v.  Board  of  Police,  41  La.  Ann.  697,  6  South.  603,  17  Am.  St.  Rep. 
411,  5  L.  R.  A.  681. 

[h]  (La.  1890)  Others  having  acted  on  an  ordinance  levying  a  special  tax, 
its  validity  and  constitutionality  cannot  be  questioned  by  a  taxpayer  who 
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petitioned  for  its  passage,  and  has  secured  to  himself  adrantases  therefrom. 
— Dupr^  V.  Board  of  Police,  42  La.  Ann.  802,  8  South.  593. 

VII.  Questions  Relating  to  BoNoa 

[a]  Although  an  act  permitting  debtors  to  give  sale  bonds  on  credit,  when 
applied  to  pre-existing  contracts,  was  unconstitutional,  yet,  where  a  creditor, 
by  various  acts,  virtually  accepts  the  bond  in  lieu  of  the  judgment,  and  recog- 
nizes its  obligatory  force,  he  waives  all  constitutional  objections,  and  cannot 
be  heard  to  assert  them. 

— (Ky.  1837)  Neilson  v.  Churchill,  35  Ky.  (5  Dana)  333;    (18(56)  Ferguson 
V.  Landram,  64  Ky.  (1  Bush)  548 ;    (1868)  Id.,  68  Ky.  (5  Bush)  230,  96 
Am.  Dec.  350; 
(N.  Y.  1904)  City  of  Mt  Vernon  v.  Kenlon,  89  N.  T.  Supp.  817,  97  App. 
Div.  191. 

[b]  (Ga.  1888)  Act  Oct.  24,  1888,  provides  that,  when  bonds  are  sold  for 
the  purpose  of  building  school  houses  for  both  the  white  and  colored  schools, 
the  trustees  for  the  schools  shall  agree  in  writing  as  to  what  part  of  the 
fund  shall  be  used  for  each  school,  and  that  the  amount  received  by  the  color- 
ed school  shall  not  exceed  in  proportion  the  pro  rata  part  of  the  taxes  paid 
by  the  colored  people.  Held,  that  a  white  person  cannot  enjoin  the  sale  of 
such  bonds  on  the  ground  that  the  statute  is  unconstitutional,  in  discriminat- 
ing against  the  colored  people,  since  he  ];ias  no  personal  interest  in  the  matter. 
— Reld  V.  Town  of  Eatonton,  80  Ga.  755,  6  S.  E.  602. 

[c]  (Ind.  1904)  Successful  bidders  who  have  deposited  the  amount  re- 
quired by  a  board  of  school  trustees  for  the  purpose  of  bidding  on  an  issue  of 
school  bonds,  and  which  the  board  refused  to  return  on  refusal  of  such  bid- 
ders to  take  the  bonds  on  the  ground  of  their  invalidity,  have  such  an  inter- 
est in  the  subject  of  the  statute  under  which  the  bonds  were  to  be  issued  as 
to  authorize  them  to  contest  the  validity  of  the  statute. — School  City  of  Rush- 
ville  V.  Hayes,  70  N.  E.  134,  162  Ind.  193. 

VIII.  Questions  Affectinq  Coubts  ob  Judicial  Pboceedino& 

1,  In  Oeneral. 

[a]  (Cal.  1910)  Where,  in  an  action  for  libel,  plaintiff  did  not  give  a  bond, 
and  the  court  did  not  allow  anything  for  attorney's  fees  on  defendant  recov- 
ering judgment,  the  question  of  the  validity  of  the  statute  requiring  plaintiff 
in  libel  to  file  a  bond  and  allowing  a  counsel  fee  to  the  successful  defendant 
could  not  be  raised  by  plaintiff. — Skrocki  v.  Stahl,  110  Pac.  957. 

fb]  (Fla.  1908)  Where  a  discrimination  has  been  made  because  of  race  or 
color  by  a  state  statute  or  in  any  action  thereunder  in  selecting,  summoning,  or 
impaneling  jurors,  any  person  of  the  race  so  discriminated  against  who  is  to 
be  tried  by  such  jurors  may,  by  proper  proceedings,  duly  taken,  have  the  stat- 
ute or  the  action  taken  thereunder  annulled  by  the  court  as  being  a  denial  by 
the  state  to  the  person  so  being  tried  of  the  equal  protection  of  the  laws,  in 
violation  of  Const.  U.  S.  Amend.  14. — Montgomery  v.  State,  45  South.  879. 

Ic]  (Ky.  1822)  Even  If  laws  allowing  property  to  be  sold  on  credit  at  execu- 
tion sale  are  unconstitutional,  they  do  no  injury  to  the  debtor,  and  therefore 
he  cannot  complain. — Small  v.  Hodgen,  11  Ky.  (1  Litt.)  16. 

[dl  (Ky.  1827)  Before  an  act  applying  to  executions  on  certain  judgments 
win  be  declared  unconstitutional,  it  must  be  shown  that  the  execution  in  ques- 
tion was  rendered  on  a  judgment  of  the  kind  named  in  the  act — Stevens  v. 
Stevens,  20  Ky.  (4  T.  B.  Mon.)  526. 

[e]  (Ky.)  A  white  man  cannot  complain  of  the  exclusion,  by  statute,  of 
negroes  from  the  grand  jury  finding  an  Indictment  against  him.— (1880)  Com- 
monwealth V.  Wright,  79  Ky.  22,  42  Am.  Rep.  203 ;  (1881)  Haggard  v.  Com- 
monwealth, 79  Ky.  366. 

[f]  (Mass.  1908)  Where  jurisdiction  depends  only  on  the  validity  of  a 
statute,  and  the  court's  attention  is  brought  to  its  constitutionality  by  per- 
sons interested  in  the  effect  to  be  given  to  the  statute,  though  not  interested 
in  the  cause  on  trial,  the  court  will  consider  the  constitutionality  of  the  stat- 
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ute  as  a  preliminary  Jurisdictional  question. — New  Yorlc  Life  Ins.  Co.  v.  Ilar- 
dlson,  85  N.  E.  410,  199  Mass.  190 ;   Mutual  Benefit  Life  Ins.  Co.  v.  Same,  Id. 

[g]  (Mo.  1901)  A  defendant  who  applies  for  change  of  venue  of  the  action 
to  another  county  is  not  In  a  position  to  object  that  Rev.  St  1899,  S  833,  re- 
quiring him  to  deposit  $10  with  such  application,  is  in  conflict  with  Const 
art  6,  §  33,  and  article  10,  {  10,  prohibiting  the  change  of  the  salary  of  any 
Judge  or  officer  during  his  term,  because  section  834  requires  that  If  the 
change  is  granted  such  $10  shall  be  paid  to  the  Judge  who  tried  the  case, 
since  the  requirement  that  the  applicant  shall  make  the  deposit  Is  lawful, 
and  he  is  not  concerned  In  the  disposition  thereafter  made  of  It — Cunningham 
V.  Current  River  R.  Co.,  65  S.  W.  556,  165  Mo.  270. 

[h]  (W.  Va.  1885)  The  constitutionality  of  an  act  providing  for  the  deposit- 
ing of  Jury  fees  before  a  Jury  can  be  had  cannot  be  raised  in  a  case  where  a 
Jury  was  waived. — Rutter  v.  Sullivan,  25  W.  Va.  427. 

[i]  (Wyo.  1892)  Even  If  a  woman  on  a  criminal  prosecution  would  have 
a  right  to  women  on  the  Jury,  under  Conbt.  art.  6,  {  1,  declaring  that  both 
male  and  female  citizens  shall  equally  enjoy  all  civil,  political,  and  religious 
rights  and  privileges,  a  male  citizen,  on  a  prosecution  against  him,  cannot 
complain  that  women  were  excluded  from  the  Jury,  since  the  right  of  women 
to  sit  as  Jurors,  if  it  is  a  right,  can  only  be  asserted  by  a  woman. — McKlnney 
V.  State,  3  Wyo.  719,  30  Pac.  293,  16  L.  R.  A.  710. 

2,  flatoppel  or  Waiver  of  Right, 

[a]  (U.  S.  1888)  After  instituting  proceedings  In  a  court,  plaintiff  cannot 
be  heard  to  say  that  the  law  establishing  the  court  is  unconstitutional  because 
it  establishes  a  court  unknown  to  the  Constitution,  though  plaintiff  Invoked 
the  Jurisdiction  of  that  court  from  fear  that  otherwise  it  might  lose  its  rights. 
—Great  Falls  Mfg.  Co.  v.  Garland,  124  U.  S.  581,  8  Sup.  Ct.  631,  31  L.  Ed. 
527. 

[b]  (U.  S.  1907)  The  question  whether  a  state  statute  giving  a  lien  upon 
a  vessel,  enforceable  in  a  state  court,  for  materials  and  supplies  furnished  on 
the  credit  of  the  vessel,  is  an  unconstitutional  infringement  upon  the  exclu- 
sive admirallty  Jurisdiction  of  the  federal  courts  of  liens  of  a  maritime  char- 
acter. Is  not  open  in  a  case  in  which  no  maritime  lien  is  asserted.  Judgment, 
Delaney  Forge  &  Iron  Co.  v.  Iroquois  Transp.  Co.  (1905)  105  N.  W.  527,  142 
Mich.  84;  The  Winnebago,  Id.,  affirmed.— Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co..  27  Sup.  Ct  509,  205  U.  S.  354,  51  L.  Ed.  836;  Same  v.  Ed- 
wards, Id. 

[c]  (U.S.  1907)  A  Judgment  of  a  state  court  which  does  not  so  enforce  a 
state  statute  as  to  deprive  the  party  complaining  of  rights  which  are  protect- 
ed by  the  federal  Constitution  will  not  be  reversed  in  the  Supreme  Court  of 
the  United  States  because  such  statute,  when  enforced  against  a  class  to 
which  the  party  complaining  does  not  belong,  may  work  a  deprivation  of  such 
constitutional  rights.  Judgment,  State  v.  Lee  (1905)  59  Atl.  1118,  affirmed.— 
Lee  V.  State  of  New  Jersey,  28  Sup.  Ct  22,  207  U.  S.  67,  52  L.  Ed.  106. 

[d]  (Colo.  1911)  A  party  to  a  civil  cause  may  waive  a  constitutional  or 
statutory  right— People  v.  Scott,  120  Pac  126. 

[e]  (Ga.  1904)  One  who,  without  objection,  goes  to  trial  before  a  Judge 
who  receives  his  compensation  from  fines  Imposed  on  those  convicted  In  his 
court,  cannot,  after  conviction  on  petition  for  habeas  corpus,  urge  that  the 
act  establishing  the  court  is  void,  because  the  method  providing  for  compen- 
sating the  Judge  is  contrary  to  public  policy. — Hlghtower  v.  HolUs,  48  S.  E. 
969,  121  Ga.  159. 

[f]  (Ga.  1904)  One  who  waives  trial  by  Jury  on  a  criminal  charge  and  is 
tried  by  the  Judge  cannot,  after  conviction,  complain  that  the  method  of  select- 
ing the  Jury  in  the  court  is  unconstitutional,  or  urge  the  invalidity  of  the  act 
creating  the  court,  on  the  ground  that  It  provides  for  trial  by  a  Jury  of  six.— 
Lamar  v.  Prosser,  48  S.  E.  977,  121  Ga.  153. 

[g]  (Ga.  1911)  One  who  pleads  guilty  to  a  charge  of  violating  the  first 
section  of  a  statute  by  which  certain  acts  are  made  a  misdemeanor  cannot 
be  released  from  custody  on  the  ground  of  the  invalidity  of  the  second  section, 
providing  a  rule  of  evidence  to  be  used  on  the  trial  of  such  offenses ;  the  rule 
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of  evidence  not  having  been  used  against  him.— Latson  v.  Wells,  71  S.  B.  1052, 
136  Ga.  681. 

Ih]  (111.  1909)  Defendant,  by  appealing  to  the  Appellate  Ck)urt,  waived  any 
objections  to  the  constitutionality  of  the  statute  under  which  the  action  was 
brought  Judgment  (1908)  144  111.  App.  293,  affirmed.— Pittsburg,  C,  C.  & 
St.  L.  Ry.  Co.  V.  City  of  Chicago,  89  N.  E.  1022,  242  lU.  178. 

[i]  (111.  1912)  A  constitutional  question  is  waived  by  removing  the  case  to 
the  Appellate  Court,  and  cannot  be  considered  in  the  Supreme  Court. — People 
V.  Viskniskkl,  99  N.  E.  621,  255  111.  384,  affirming  Judgment  169  111.  App.  230. 

[j]  (111.1912)     All  questions  involving  the  constitutionality  of  an  ordinance" 
are  waived  by  appealing  to  the  Appellate  CJourt — City  of  Chicago  v.  Bren- 
decke,  170  111.  App.  25. 

[kl  (111.  1912)  By  appealing  to  the  Appellate  Court,  the  question  as  to 
whether  a  statute  is  void  for  uncertainty  is  waived. — Cowen  v.  Story  &  Clark 
Piano  Co.,  170  111.  App.  92. 

[1]  (Ind.  1854)  One  who  has  become  replevin  bail  for  a  stay  of  execution 
under  a  void  statute  is  not  thereby  estopped  to  set  up  the  invalidity  of  the 
statute  in  a  suit  to  restrain  a  levy  on  his  land  on  default  by  the  execution 
debtor.— Strong  v.  Daniel,  5  Ind.  348. 

[m]  (Iowa,  1906)  Constitutional  provisions,  for  the  beneflt  of  persons  ac- 
cused, may  be  waived,  and  a  conviction  based  on  such  waiver  will  be  valid, 
if  it  is  pronounced  by  a  court  having  jurisdiction  and  duly  constituted  to  try 
the  case.— Busse  v.  Barr,  109  N.  W.  920. 

[nl  (Iowa,  1910)  One  for  whose  commitment  to  the  inebriate  hospital  for 
treatment  as  an  inebriate  application  is  made,  not  having  applied  for  formal 
trial  or  a  jury  trial,  is  not  in  position  to  claim  that  Code  Supp.  1907,  § 
2310al2,  by  necessary  inference  entitling  him  to  a  "formal  trial,"  if  he  de- 
mands it,  does  not  give  him  a  right  to  a  jury  trial,  and  so  is  unconstitutional. 
—State  V.  Brooks,  125  N.  W.  168. 

[o]  (Iowa,  1912)  An  attorney  prosecuting  a  disbarment  proceeding  Is  not 
entitled  to  question  the  constitutionality  of  Code  Supp.  1907,  §  325,  forbidding 
allowance  of  attorney's  fees  in  such  case. — Brown  v.  Warren  County,  135  N. 
W.  4. 

[pl  (Ky.  1821)  A  party  by  whose  procurement  a  judicial  sale  was  made 
and  completed  cannot  complain  that  the  law  under  which  the  sale  was  made 
was  unconstitutional. — Hansford  v.  Barbour,  10  Ky.  (3  A.  K.  Marsh.)  515. 

[ql  (Ky.)  A  plaintifT,  who  has  an  execution  issued  and  indorsed  under  the 
law,  authorizing  lands  to  be  sold  on  a  credit  of  one  year,  and  by  his  agent  has 
bid  at  the  sale,  cannot  object  to  the  constitutionality  of  the  act. — (1822)  Bar- 
nett  V.  Barbour,  11  Ky.  (1  Litt)  396;  (1826)  Chitty  v.  Glenn,  19  Ky.  (3  T.  B. 
Mon.)  424;    (1827)  McKinney  v.  Carroll,  21  Ky.  (5  T.  B.  Mon.)  96. 

[r]  (Ky.  1880)  A  statute  by  the  convention  of  Virginia,  in  furtherance  of 
cessation,  provided  that  no  execution  should  be  issued,  and  no  sale  made  under 
a  decree  without  consent  of  the  parties,  and  that,  where  an  execution  was  is* 
sued,  the  debtor  might  be  relieved  from  its  enforcement  by  giving  a  bond  for 
the  debt  payable  when  the  operation  of  the  ordinance  should  case.  Held  that, 
in  an  action  to  enforce  such  a  bond,  the  obligors  were  estopped  from  setting 
up  that  it  was  void  as  being  under  a  statute  repugnant  to  the  federal  (Consti- 
tution.— Daniels  v.  Tearney,  2  Ky.  Law  Rep.  176. 

[s]  (Minn.  1S96)  Laws  1895,  c.  67,  provides  that,  on  the  tiling  by  an  in- 
solvent of  an  application  for  discharge,  a  citation  shall  issue  to  creditors,  and 
that  any  creditor  desiring  to  oppose  the  discharge  may  answer,  stating  his 
grounds  of  objection.  Held^  that  a  creditor  who  appeared  in  obedience  to  a 
citation  did  not,  by  answering  that  the  Insolvent  had  within  six  years  dis- 
posed of  property  to  defraud  creditors,  waive  an  additional  defense  that  his 
debt  was  contracted  before  the  passage  of  the  law,  and  hence  was  excluded  by 
the  Constitution  from  its  effect — Lambert  v.  Scandinavian-American  Bank, 
68  N.  W.  834,  66  Minn.  185. 

[t]  (Mo.  1879)  Act  March  3,  1855,  provides  that  the  claimant  of  property 
seized  under  an  attachment  or  execution  may  notify  the  officer  of  his  claim, 
and,  in  case  he  does  so,  that  the  officer  shall  take  a  sufficient  indemnitication 
bond  from  the  plaintiff  in  the  suit  at  whose  command  the  property  is  seized. 
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and  that  the  claimant  shall  then  have  his  remedy  on  the  bond,  and  the  officer 
be  exempt  from  liability.  Held,  that  any  claimant  who  has  pursued  the  rem- 
edy so  provided  cannot  complain  that  the  act  is  unconstitutional,  as  depriving 
him  of  an  action  against  the  officer.— Dodd  v.  Thomas,  69  Mo.  364. 

[«!  (Mo.  1908)  Where  an  employe's  action  for  injuries  was  based  on  the 
statutory  liability  of  the  employer  for  failing  to  guard  machinery,  defendant 
should  have  alleged  its  unconstitutionality  in  its  answer,  if  it  desired  to  raise 
the  question,  and,  by  not  raising  it  until  on  motion  for  new  trial,  waived  the 
question,  so  that  the  Supreme  Ck)urt  cannot  take  Jurisdiction  on  that  ground. 
— Lohmeyer  v.  St  Louis  Cordage  Co.,  113  S.  W.  1108,  214  Mo.  685. 

[v]  (Mo.  1912)  Probate  Judge  assuming  to  act  in  the  collection  of  fees 
under  Rev.  St  1909,  §  10695,  held  estopped  from  denying  the  constitutionality 
of  any  part  of  the  statute. — State  ex  reL  Buchanan  County  v.  Imel,  146  S.  W. 
783. 

[w]  (Mont  1910)  The  constitutional  rights  guaranteed  to  one  charged  with 
crime  are  either  those  rights  in  which  the  state,  as  well  as  accused,  is  inter- 
ested, or  those  which  are  personal  to  accused,  and  which  are  in  the  nature  of 
personal  privileges ;  and  rights  of  the  first  class,  such  as  the  right  of  accused 
to  be  present  at  all  times  during  his  trial  for  a  capital  offense,  may  not  be 
waived,  whUe  the  rights  of  the  second  class  may  be  waived. — State  v.  Vanella, 
106  Pac.  364,  40  Mont.  326. 

[ww]  (N.  H.  1877)  One  who  asks  that  his  cause  may  be  referred  waives 
his  right  to  object  to  the  constitutionality  of  the  law  making  the  referee's  re- 
port evidence  upon  a  trial. — Deverson  v.  Eastern  R.  Co.,  58  N.  H.  129;  Gar- 
land V.  Towne,  58  N.  H.  187. 

[x]  (N.  T.  1843)  Defendants,  who  erected  a  dam  under  an,  act  which  pro- 
vided for  the  assessment  of  damages  to  owners  by  a  Justice  of  the  peace  whose 
certificate  was  made  conclusive  evidence  of  the  amount  of  damage,  could  not 
afterwards  question  the  constitutionality  of  the  statute  on  the  ground  that  it 
deprived  them  of  their  right  to  a  trial  by  Jury. — People  v.  Murray,  5  Hill,  468. 

[xx]  (N.  Y.  1871)  A  party  may  bind  himself,  as  respects  civil  rights,  by  a 
waiver  of  a  right  conferred  by  the  Constitution.  Thus,  where,  in  an  action 
upon  a  bond  given  to  obtain  the  release  of  a  vessel  from  attachment  under  a 
state  law,  it  appears  that  the  defendant  entered  into  stipulations  which,  by 
fair  Inference,  recognized  the  validity  of  the  statute,  and  failed  to  allege  its 
unconstitutionality  by  answer  or  on  the  trial,  he  must  be  deemed  to  have 
waived  the  right  to  object  that  the  state  law  was  unconstitutional  as  infring- 
ing the  exclusive  admiralty  Jurisdiction  of  the  United  States  courts. — Vose 
V.  Cockcroft,  44  N.  T.  415. 

[y]  (Ohio,  1861)  Where  a  proceeding  to  try  the  right  of  property  taken  in 
execution  originated  with  the  claimant,  and  an  undertaking  with  sureties 
has  been  given  by  the  plaintiff  in  execution,  and  delivered  or  tendered  to  the 
claimant  by  the  sheriff,  in  conformity  with  section  428  of  the  Code,  the  claim- 
ant cannot  afterwards  (at  least,  as  against  the  sheriff)  complain  that  said 
section  Is  an  infringement  of  his  constitutional  rights,  since,  having  availed 
himself  of  the  statutory  remedy,  he  must  be  regarded  as  being  elected  to  take 
such  remedy  with  all  its  statutory  incidents.— Ralston  v.  Oursler,  12  Ohio  St 
105. 

[yyl  (Pa.  1891)  The  recovery  of  Judgment  for  taxes  provided  for  by  an 
unconstitutional  act,  in  an  action  in  which  the  constitutionality  of  the  act 
is  not  questioned,  does  not  estop  the  successful  party  from  alleging,  in  a  sub- 
sequent suit  between  the  same  parties  upon  a  different  cause  of  action,  that  the 
act  is  unconstitutional.— City  of  Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142  Pa. 
484.  21  Ati.  982. 

[z]  (Wis.  1907)  One  convicted  of  neglecting  to  support  his  wife  and  sen- 
tenced to  imprisonment  in  the  state's  prison  cannot  attack  the  validity  of  a 
provision  in  the  statute  authorizing  a  county  Jail  sentence  with  a  diet  of  bread 
and  water  only  for  10  days,  on  the  ground  that  such  punishment  is  cruel  and 
unusual ;  the  provision  for  a  state's  prison  sentence  being  valid,  notwithstand- 
ing the  invalidity  of  the  provision  for  a  Jail  sentence. — Spencer  v.  State,  112 
N.  W.  462. 
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[zz]  (Wis.  1910)  Many  constitutional  guaranties  may  be  waived  by  accused, 
except  in  capital  cases,  and  one  accused  of  a  lesser  crime,  who  comes  into 
court,  with  his  attorney  fully  advised  of  his  rights  and  furnished  with  every 
means  of  making  his  defense,  waives  a  right  for  which  he  does  not  ask,  and 
he  may  not  be  silent  when  he  ought  to  ask  for  a  minor  right,  and  then  com- 
plain after  his  conviction  that  the  right  was  not  given  him. — Hack  v.  State, 
124  N.  W.  492,  141  Wis.  346. 

IX.  Questions  Relating  to  EuccTiONa 

[a]  (U.  S.  1900)  A  voter  wh^  does  not  allege  that  he  ever  was  registered  or 
ever  made  any  application  to  be  registered,  but  who,  so  far  as  appears,  may 
have  been  entitled  to  apply  for  registration,  is  not  in  a  position  to  impugn 
the  constitutionality  of  a  statute  for  registration  on  the  ground  that  it  in  effect 
required  a  longer  residence  in  the  county  than  was  required  by  the  Consti- 
tution of  the  state,  and  otherwise  unreasonably  impeded  the  exercise  of  the 
constitutional  right  of  voting.— Wiley  v.  Sinkler,  21  Sup.  Ct  17,  179  U.  S. 
58,  45  L.  Ed.  84. 

[b]  (Ind.  1896)  That  an  election  of  members  of  the  Legislature  has  been 
had  under  an  unconstitutional  apportionment  act  does  not  estop  the  people, 
before  the  election  of  the  succeeding  Legislature,  to  contest  the  constitutional- 
ity of  the  act— Denney  v.  State,  144  Ind.  503,  42  N.  E.  929. 

[c]  (Ind.  1904)  A  male  inhabitant  of  the  state,  over  the  age  of  21,  may  sue 
to  test  the  constitutionality  of  a  statute  apportioning  Senators  and  Represen- 
tatives, though  the  wrong  complained  of  does  not  exist  in  his  own  senatorial 
or  representative  district — Brooks  v.  State,  70  N.  E.  980,  162  Ind.  568. 

[d]  (Ind.  1910)  A  mere  voter  as  such  cannot  question  the  constitutionality 
of  a  local  option  act  which  does  not  affect  him  in  a  property  or  personal  right. 
—Gordon  v.  Coming,  92  N.  B.  59. 

[e]  (Mont  1911)  One  regularly  nominated  by  a  political  party  as  its  can- 
didate for  a  judicial  office  may  question  the  validity  of  Laws  1909,  c  113, 
providing  for  nonpartisan  nominations,  because  if  the  act  is  valid,  he  has 
no  right  to  have  his  certificate  filed,  as  authorized  by  Rev.  Codes,  §§  521-523.— 
State  V.  O'Leary,  115  Pac.  204. 

[fl  (Nev.  1910)  Only  one  whose  rights  are  affected  can  assert  the  uncon- 
stitutionaUty  of  the  direct  primary  law  of  March  23,  1909  (St  1909,  c  198), 
on  the  ground  that  it  prevents  one  from  being  a  candidate  who  has  been  de- 
feated at  a  primary  election. — Riter  v.  Douglass,  109  Pac.  444. 

[g]  (N.  J.  1893)  Persons  whose  constitutional  rights  as  electors  are  claimed 
to  be  infringed  by  an  election  law  may  maintain  an  action  to  test  it. — Morris 
V.  Wrightson,  56  N.  J.  Law  (27  Vroom)  126,  28  Atl.  56;  Same  v.  O'Connor, 
Id. 

[h]  (N.  T.  1882)  An  election  inspector  indicted  for  disobeying  statutory 
mandates  in  stating  the  result  of  an  election  cannot  defend  on  the  ground  that 
the  statute  imposing  the  duties  is  unconstitutional  in  respects  other  than 
those  relating  to  the  duties  of  inspectors. — ^Hall  v.  People,  90  N.  Y.  498. 

[i]  (N.  D.  1909)  In  mandamus  by  a  private  person  against  county  officers 
to  compel  them  to  change  the  location  of  their  offices,  such  proceeding  not  be- 
ing instituted  in  the  name  of  the  state,  or  on  behalf  of  the  citizens  of  the 
county,  the  court  will  not  determine  the  constitutionality  of  an  act  providing 
for  a  vote  on  the  relocation  of  the  county  seat. — Dean  v.  Dimmick,  122  N. 
W.  245. 

Ul  (Tenn.  1910)  Acts  1907,  c.  435,  §  1,  providing  that  the  members  of  the 
state  board  of  elections  shall  be  appointed  by  the  Governor,  was  amended  by 
Acts  1909,  c.  103,  §  1,  requiring  such  board  to  be  elected  by  the  Joint  vote  of 
both  houses  of  the  Greneral  Assembly.  Section  3  of  the  amending  act,  amending 
section  4  of  the  original  act,  which  fixed  the  term  of  office  of  the  first  members 
of  the  board  and  made  the  term  of  their  successors  two  years,  provides  that 
all  successors  to  the  first  board  appointed  shall  be  bona  fide  members  of  the 
same  party  to  which  the  preceding  members  belong.  Section  4,  amending 
section  8  of  the  original  act,  which  prohibited  more  than  two  of  the  members 
from  being  of  the  same  political  party,  provides  that  not  more  than  two  of 
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such  members  shall  belong  to  the  same  political  party,  requires  the  represen- 
tatives of  the  majority  and  minority  parties  to  be  bona  fide  members  of  such 
parties,  and  defines  the  "minority  party"  as  that  which  polled  the  second 
highest  number  of  votes  at  the  preceding  presidential  election.  Held,  that 
the  persons  appointed  by  the  Governor  as  members  of  the  state  board  of  elec- 
tions under  the  original  act  could  not,  in  proceedings  to  establish  th^r  right 
to  office  as  against  persons  holding  under  the  amending  act,  claim  that  sec- 
tions 3  and  4  of  the  amending  act  contravened  the  Constitution,  as  imposing 
a  political  test  as  a  qualification  for  ofllce,  unless  the  invalidity  of  such  sec- 
tions rendered  the  whole  act  invalid;  such  sections  not  imposing  any  bur- 
dens, so  as  to  give  them  an  interest  in  their  validity  as  taxpayers,  and  not 
aflfecting  them  in  a  way  not  common  to  all  citizens. — Richardson  v.  Young, 
125  S.  W.  664,  122  Tenn.  471. 

[k]  (Wyo.  1908)  One  who  is  not  entitled  to  mandamus  to  compel  the  sec- 
retary of  state  to  give  notice  of  the  election  of  senators  and  representatives 
as  specified  in  the  constitutional  legislative  apportionment  on  the  ground  that 
an  apportionment  act  is  invalid  is  not  entitled  to  ask  the  court  to  decide  the 
quesUon  of  the  validity  of  the  act— State  v.  Schnitger,  ©5  Pac.  608. 

X.  Questions  Relating  to  Condemnation  and  Proceedinos  foe 
Public  Impbovements. 
1.  In  Oeneral. 

[a]  (U.  S.  1903)  The  conjectural  effect  upon  the  property  rights  of  an  own- 
er of  property  abutting  on  a  street  improvement  of  an  ordinance  confining 
the  right  to  labor  on  such  improvement  to  resident  citizens  is  too  remote  and 
uncertain  to  be  available  as  a  defense  to  a  suit  to  enforce  payment  of  a  lien 
on  such  property  for  its  proportion  of  the  cost  of  the  improvement  Judg- 
ment, Kelly  V.  Chadwick  (1901)  29  South.  295,  104  La.  719,  affirmed.-Ohad- 
wlck  V.  KeUy,  23  Sup.  Ct  175,  187  U.  S.  540,  47  L.  Ed.  293. 

[b]  (U.  S.  1909)  An  abutting  owner  of  property  on  wliich  dwellings  have 
been  erected  cannot  deny  the  validity  of  Act  May  19,  1896,  29  Stat.  125,  c. 
206,  creating  a  drainage  system  in  the  District  of  Columbia,  which  affects 
only  owners  of  unimproved  property.  Judgment  (1907)  29  App.  D.  C.  5(53, 
reversed.— District  of  Columbia  v.  Brooke,  29  Sup.  Ct  560,  214  U.  S.  138,  53 
U  Ed.  941. 

[c]  (Cal.  1904)  Defendant  in  proceedings  by  a  drainage  district  to  condemn 
land  for  a  ditch  may  not  raise  the  question  of  any  unconstitutionality  in  the 
drainage  act  (St  1885,  p.  204,  c.  158),  under  which  the  district  was  formed, 
and  which  authorizes  the  condemnation,  in  that  it  does  not  provide  for  notice 
of  a  hearing  on  a  petition  for  formation  of  a  district,  or  if  notice  to  the  par- 
ties Interested  of  assessments  on  the  land  in  the  district  for  the  purpose  of 
its  organization ;  defendant's  lands  being  outside  the  district,  and  not  affect- 
ed by  its  organization  or  the  assessment— Laguna  Drainage  Dist  v.  Charles 
Martin  Co.,  77  Pac.  933,  144  Cal.  209. 

[d]  (Ind.  1893)  A  contention  that  Elliott's  Supp.  §  864,  authorizing  the  con- 
demnation of  land  for  cemetery  purposes,  is  unconstitutional,  because  it 
makes  no  provision  for  damages  to  land  from  which  that  condemned  is  to  be 
taken,  cannot  be  noticed  where  it  does  not  appear  that  persons  whose  land 
was  sought  to  be  condemned  had  any  other  land  than  that  sought  to  be  con- 
demned.—Fameman  V.  Mt  Pleasant  Cemetery  Ass'n,  135  Ind.  344,  35  N.  E. 
271. 

[e]  (Ind.  1897)  One  whose  land  will  not  be  appropriated  cannot  complain 
that  an  act  for  construction  of  roads  does  not  provide  for  compensation  foi 
land  taken  therefor. — Board  of  Com'rs  of  Switzerland  County  v.  Reeves,  46 
N.  E.  995,  148  Ind.  467. 

[f]  (Ind.  1905)  Where,  in  an  action  for  damages  to  plaintUTs  land  by  the 
construction  of  a  certain  lateral  railroad  across  a  public  highway  in  pur- 
suance of  condemnation  proceedings  instituted  as  provided  by  Act  April  29, 
1869  (Laws  1869,  p.  97,  c.  46) ,  it  appeared  that  none  of  complainant's  land  was 
actually  taken  for  the  right  of  way,  but  the  court  found  that  defendants,  as 
trespassers,  had  excavated  and  removed  certain  soil  belonging  to  plaintiff,  by 
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which  she  was  damaged  in  a  certain  sum,  for  which  she  was  awarded  judg- 
ment, and  there  was  no  claim  made  by  either  party  under  such  statute,  com- 
plainant was  not  entitled  to  raise  the  question  of  its  constitutionality. — ^Adams 
V.  Pittsburgh,  C,  O.  &  St  L.  Ry.  Co.,  74  N.  E.  991, 165  Ind.  648. 

[g]  (Iowa,  1905)  An  objection  that  Code  1873,  {  1324,  as  amended  by  Acts 
19th  Gen.  Assam,  p.  100,  c.  104,  authorizing  the  use  of  public  highways  of 
the  state  for  the  construction  of  telegraph  and  telephone  lines,  was  unconsti- 
tutional, for  failure  to  provide  compensation  to  abutting  landowners,  was 
personal  to  such  owners,  and  would  therefore  not  be  considered  in  a  pro- 
ceeding by  the  state  to  oust  a  telephone  company  from  the  use  of  certain  high- 
ways.—State  V.  Nebraska  Telephone  Co.,  103  N.  W.  120,  127  Iowa,  194. 

[h]  (Mass.  1834)  On  an  application  to  compel  the  county  commissioners  to 
lay  out  a  highway  across  a  public  common,  the  opponents  of  the  highway  con- 
tended that  the  commissioners  had  no  power  to  do  so ;  Act  June  5,  1830  (St 
1830,  c.  6),  having  appropriated  the  land  to  public  uses  inconsistent  with  such 
a  use.  The  advocates  of  the  highway,  who  had  no  interest  other  than  all 
citizens  of  the  locality,  urged  that  the  act  was  unconstitutional,  as  the  Legis- 
lature had  not  obtained  the  consent  of  the  owners  of  the  soil.  Held,  that  the 
ground  of  invalidity  could  only  be  urged  by  the  owners  of  the  soil.— In  re 
Wellington,  33  Mass.  (16  Pick.)  87.  26  Am.  Dec.  631. 

[i]  (N.  T.  1874)  Where  an  act  providing  for  the  widening  of  a '  certain 
street  involves  in  one  and  the  same  proceeding  the  taking  of  land  and  the  as- 
sessment of  the  compensation  awarded  as  damages,  a  party  whose  land  has 
been  assessed  in  such  case  for  alleged  benefit  may  question  the  constitutional- 
ity of  the  act— Astor  v.  City  of  New  York,  37  N.  Y.  Super.  Ct  (5  Jones  & 
S.)  539. 

[j]  (N.  Y.  1878)  The  objection  that  the  act  of  1850  declaring  the  Racket 
river  a  public  highway  for  the  purpose  of  floating  logs  and  lumber  is  uncon- 
stitutional, as  providing  no  compensation  to  riparian  owners,  can  be  set  up 
only  by  such  owners  when  their  rights  are  interfered  with,  and  cannot  be 
claimed  by  a  town  in  an  action  against  the  owners  of  logs  floated  in  such 
river  to  recover  damage  for  injuries  to  a  bridge  caused  by  a  log  jam. — ^Town 
of  Pierrepont  v.  Loveless,  72  N.  Y.  211. 

[k]  (N.Y.1888)  The  constitutional  Inhibition  against  taking  property 
without  due  process  of  law  is  for  the  benefit  of  the  owners  of  the  property, 
and  cannot  be  taken  advantage  of  by  one  not  interested. — People  v.  Turner, 
49  Hun,  466,  2  N.  Y.  Supp.  253. 

[1]  (Wash.i910)  Where  a  city  may  under  its  police  power  fill  swamp 
lands  within  its  limits,  an  owner  cannot  complain  because  in  the  exercise  of 
the  right,  the  Legislature  has  provided  for  compensation  to  him  for  property 
taken  or  damaged  in  carrying  on  the  work. — State  v.  CSity  of  Aberdeen,  109 
Pac.  379. 

[m]  (Wis.  1908)  Even  if  Laws  1868,  p.  131,  c  130,  establishing  a  board  of 
review  was  unconstitutional  because  not  applying  to  towns  which  had  failed 
to  elect  officers,  its  constitutionality  could  not  be  raised  by  one  assailing  an 
assessment  in  such  a  town,  since  he  was  not  injured  thereby. — Strange  v.  Ocon- 
to Land  Co.,  117  N.  W.  1023,  136  Wis.  516. 

2,  Estoppel  or  Waiver  of  Right, 

[a]  (U.  S.  1902)  Landowners  are  not  estopped  to  deny  the  constitutionality 
of  a  statute  authorizing  assessments  for  a  local  improvement,  as  against  one 
who  purchased,  in  the  open  market  and  on  the  advice  of  counsel,  bonds  which 
such  assessments,  if  valid,  would  be  used  to  pay,  merely  because  they,  or  some 
of  them,  had  secured  the  passage  of  the  act  providing  for  the  improvement, 
had  participated  in  the  organization  of  the  assessment  district,  and  in  various 
ways  proceeded  under  the  assumption  that  the  act  was  valid.  Decree  (1899) 
95  Fed.  883,  37  C.  C.  A.  309,  affirmed.- O'Brien  v.  Wheelock,  22  Sup.  Ct  354, 
184  U.  S.  450,  46  L.  Ed.  636. 

[b]  (U.S.  1904)  An  objection  that  the  frontage  rule  of  assessment  for  a 
public  improvement,  prescribed  by  87  Ohio  Laws,  p.  113,  operated  as  a  denial 
of  due  process  of  law,  cannot  be  urged  to  defeat  the  collection  of  the  assess- 
ments, by  abutting  owners  who  petitioned  for  the  improvement  under  the  act, 
actively  participated  in  carrying  out  the  work,  recognized  the  justice  of  the 
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assessments  from  time  to  time  during  its  progress,  and  signed  a  statement, 
for  the  purpose  of  inducing  the  issuance  and  purchase  of  county  improvement 
bonds,  practically  to  the  effect  that  the  work  had  been  properly  done  and  that 
there  was  no  defense  to  the  bonds.— Shepard  v.  Barron,  24  Sup.  Ct.  737,  194 
U.  S.  553,  48  L.  Ed.  1115. 

[c]  (U.  S.  1904)  Where  a  nonresident  property  owner  did  not  appear  after 
notice  and  attempt  to  protest  against  a  city  street  improvement,  he  cannot,  in 
an  action  to  restrain  wiforcement  of  tax  bills  against  his  property,  obtain  a 
review  of  the  constitutionality  of  Laws  Mo.  1895,  §  95,  limiting  the  right  to 
protest  to  resident  owners. — (C.  O.  1902)  Field  v.  Barber  Asphalt  Pav.  Co., 
117  F.  925,  modified  24  Sup.  Ct.  784,  194  U.  S.  618,  48  L.  Ed.  1142. 

[d]  (Cal.  1904)  Under  the  Vrooman  Act  (St.  1891,  p.  198,  e.  147,  {  3),  pro- 
viding ttiat,  when  in  the  opinion  of  the  city  council  a  contemplated  work  is 
pt  more  than  local  or  ordinary  public  'benefit,  fee  council  may  make  the  ex- 
pense of  such  work  or  improvement  chargeable  on  a  district,  which  shall  be 
declared  in  the  resolution  of  intention  to  be  the  district  benefited  by  the  work 
or  improvement,  and  that  objections  to  the  extent  of  the  district  may  be  made 
in  writing  by  interested  parties  within  ten  days  after  the  expiration  of  the 
time  of  publication  of  notice,  and  that  if  the  objections  be  sustained  all  pro- 
ceedings shall  be  stopped,  the  failure  of  an  aggrieved  party  to  seek  the  remedy 
provided,  and  his  permitting  the  work  to  progress  to  completion  without  ob- 
jection, estops  him  to  make  the  objection  that  the  assessment  is  repugnant  to 
the  fourteenth  amendment  of  the  federal  Constitution  on  the  ground  that  the 
lots  which  should  have  been  included  in  the  district  were  not  included,  and 
that  therefore  excessive  and  unjust  burdens  were  placed  on  the  lots  which 
were  assessed,  thus  violating  the  principle  of  equality. — O'Dea  v.  Mitchell, 
77  Pac.  1020,  144  Cal.  374. 

[e]  (Ga.  1912)  The  owners  of  property  in  territory  added  to  the  city  of 
Forsyth,  who  are  benefited  by  Act  Aug.  14,  1909  (Acts  1909,  p.  898)  §  3,  re- 
lating to  improvements  in  the  added  territory,  cannot  complain  of  the  invalid- 
ity of  such  section  as  a  violation  of  the  constitutional  provision  requiring 
uniformity  of  taxation.— White  v.  City  of  Forsyth,  76  S.  E.  68,  138  Ga.  753. 

[f]  (Ind.  1907)  Where  defendants  were  estopped  to  object  that  town  trus- 
tees levying  a  street  assessment  were  disqualified  by  interest,  defendants 
were  also  estopped  to  object  that  the  statute  under  which  the  levy  was  made 
was  unconstitutional  because  it  made  no  provision  for  supplying  the  places 
of  disqualified  trustees. — Daly  v.  Gubbins,  82  N.  E.  659. 

[g]  (Ind.  1912)  An  owner  of  land  in  the  vicinity  of  reclamation  work  un- 
dertaken under  Bums'  Ann.  St  1901,  §  7202  et  seq.,  held  estopped  on  collat- 
eral attack  by  injunction  from  asserting  the  unconstitutionality  of  the  stat- 
ute.—Phillips  V.  Kankakee  Reclamation  Co.,  98  N.  E.  804. 

[h]  (Ky.  1905)  Where,  in  a  proceeding  to  collect  a  special  drainage  assess- 
ment, it  was  alleged  that  defendant  and  his  grantors  procured  the  legislation 
under  which  the  as.sessment  was  made,  and  defendant  only  denied  that  he 
was  instrumental  in  obtaining  such  legislation,  he,  having  purchased  his  land 
with  its  burdens,  was  estopped  to  claim  that  such  legislation  procured  by 
his  grantors  was  unconstitutional.— Hoertz  v.  Jefferson  Southern  Pond  Drain- 
ing Co.,  84  S.  W.  1141,  119  Ky.  824 ;  Leahy  v.  Same,  84  S.  W.  1181,  27  Ky. 
Law  Rep.  286. 

[i]  (Mass.  1905)  Under  St.  1882,  p.  Ill,  c.  154,  §  3,  the  park  commissioners  of 
the  city  of  M.  condemned  certain  land,  and  thereafter  St.  1900,  p.  138,  e.  196, 
was  enacted,  providing  that  the  park  commissioners  of  such  city  might  aban- 
don any  part  of  the  lands  so  taken,  which  abandonment  should  revest  the  title 
to  such  lands,  as  if  they  had  never  been  taken,  in  the  persons  in  whom  they 
were  vested  when  taken.  Held,  that  the  landowner  by  agreeing  to  abandon- 
ment waived  liis  right  to  insist  on  the  constitutionality  of  the  statute.— 
HeUen  v.  aty  of  Medford,  73  N.  E.  1070,  188  Mass.  42,  69  L.  R.  A.  314,  108 
Am.  St.  Rep.  459. 

U]  (Minn.  1872)  In  an  action  to  enjoin  a  railroad  company  from  entering 
upon  plaintiflTs  lands  and  constructing  its  road  thereon,  where  the  defense  is 
that  the  lands  were  duly  taken  under  condemnation  proceedings  lawfully  had, 
plaintiff,  who  has  given  bond  upon  appeal  from  the  award  of  damages  there- 
in, cannot  raise  the  objection  that  the  statute  authorizing  the  condemnatioii 
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proceedings  Is  unconstitutional  because  it  requires  the  property  owner  to  give 
bond  before  he  can  have  any  hearing  in  court— Weir  v.  St  Paul,  S.  &  T.  F. 
R.  Co.,  18  Minn.  155  (GU.  139). 

[k]  (Mo.  1909)  Where  the  objectors  to  the  apportionment  by  viewers  in 
proceedings  for  the  construction  of  a  drainage  system  were  permitted  to  file 
objections  without  giving  the  cost  bond  required  by  Rev.  St  1899,  i  8292,  as 
amended  by  Laws  1903,  p.  235,  repealed  by  Laws  1905,  p.  185  (Ann.  St  1906, 
p.  3923),  taking  effect  prior  to  the  date  of  the  filing  of  the  viewers'  r^)ort,  the 
objectors  were  not  entitled  to  contest  the  validity  of  section  8392  as  amend- 
ed.—State  ex  rel.  Applegate  v.  Taylor,  123  S.  W.  892,  224  Mo.  393. 

[1]  (Mo.  1913)  Where  demurrer  to  petition  in  suit  to  enjoin  collection  of 
assessment  by  drainage  district  was  submitted  by  a  stipulation  that  it  should 
be  sustained  if  a  statute  was  valid,  it  could  not  be  contended  that  the  statute 
did  not  apply  to  that  district  because  retrospective  and  impairing  the  obliga- 
tion of  the  contract  constituted  by  the  charter. — Houck  v.  Little  River  Drain- 
age Dlst.,  154  S.  W.  739. 

[m]  (N.  Y.)  Laws  1895,  c.  384,  provides  that  any  person  owning  agricul- 
tural lands  may  institute  proceedings  for  the  drainage  thereof  by  petition 
to  the  county  court,  with  the  names  of  the  persons  affected,  praying  for  the 
appointment  of  commissioners  to  determine  the  necessity  of  the  drain,  pro- 
vided that  notice  of  such  petition  be  given  to  the  persons  affected.  Notice 
was  duly  given,  and  the  commissioners  were  appointed,  and  decided  that  the 
drain  was  necessary.  Notice  of  such  decision  was  given  to  the  landowners, 
and  the  drain  was  constructed,  no  objection  being  made  to  any  of  the  proceed- 
ings had  therein.  The  findings  of  the  commissioners  as  to  the  necessity  of  the 
drain  and  their  decision  as  to  the  amount  and  liability  for  the  assessments 
were  subject  to  objection  and  appeal.  Held,  that  where  no  objection  was 
made  by  the  parties  affected  to  any  of  the  decisions  or  findings  of  the  com- 
missioners, or  appeal  taken  therefrom,  their  right  to  question  the  constitu- 
tionality of  the  act  was  waived,  and  could  not  avail  them  in  a  proceeding  to 
compel  payment  of  assessments. — (Co.  Ct  1898)  In  re  Tu thill,  50  N.  Y.  Supp. 
410;  (1899)  Id.,  55  N.  Y.  Supp.  657,  36  App.  Div.  492.  Afiirmed  (1900)  57 
N.  B.  303,  163  N.  Y.  133,  49  L.  R.  A.  781,  79  Am.  St  Rep.  574. 

[n]  (N.  Y.  1909)  Where,  in  proceedings  to  open  an  avenue,  a  property  own- 
er has  been  awarded  damages  for  the  extinguishment  of  his  private  easements 
in  a  street  that  was  closed,  and  such  property  owner  has  assented  to  such 
proceedings  and  claimed  such  award,  the  city  cannot  successfully  resist  the 
payment  on  the  general  ground  that  it  was  unconstitutional  and  Improper  to 
make  the  same.  Order,  116  N.  Y.  Supp.  471,  131  Apg,  Div.  696,  affirmed. — ^In 
re  Walton  Ave.  in  City  of  New  York,  90  N.  B.  59. 

[o]  (N.  D.  1893)  Where  condemnation  proceedings  were  commenced  under 
Comp.  Laws,  §§  3000,  3001,  the  statute  in  force  prior  to  the  adoption  of  Const 
§  14,  specifying  the  manner  of  taking  private  property  for  public  use,  and 
the  landowner  participated  in  such  proceedings,  and,  after  the  report  of  the 
commissioners  was  filed,  demanded  a  jury  trial,  as  in  the  statute  provided,  he 
thereby  waived  the  benefit  of  the  constitutional  provision,  and  cannot  at  the 
trial  before  the  jury  be  heard  to  allege  the  unconstitutionality  of  the  statute. 
—Minneapolis,  St.  P.  &  S.  Ste.  M.  Ry.  Co.  v.  Nester,  3  N.  D.  480,  57  N.  W.  510. 

[p]  (Ohio)  Although  an  act  authorizing  street  improvements  is  unconsti- 
tutional, lot  owners  who  have  caused  a  street  to  be  Improved  under  it  and 
bonds  of  the  city  to  be  negotiated  to  pay  for  the  improvement  are  estopped  to 
deny  the  constitutionality  of  the  act— (1877)  State  v.  Mitchell,  31  Ohio  St 
592 ;   (1886)  City  of  Columbus  v.  Sohl,  44  Ohio  St  479,  8  N.  E.  299. 

[ql  (Ohio,  1882)  A  taxpayer  is  not  estopped  from  questioning  the  consti- 
tutionality of  an  act  authorizing  improvements,  and  levying  a  tax  to  pay  for 
them,  when  he  has  taken  no  active  part  in  furthering  the  passage  of  the  act 
or  the  prosecution  of  the  improvements,  but  has  merely,  with  knowledge,  re- 
mained silent  and  made  no  opposition. — Counterman  v.  Dublin  Tp.,  38  Ohio 
St  515. 

[r]  (Ohio,  1883)  The  unconstitutionality  of  an  assessment  for  a  local  mu- 
nicipal improvement,  for  want  of  power,  may  not  be  taken  advantage  of  by 
those  who  acted  as  officers  of  election  or  commissioners,  voted  for  commis- 
sioners, or  actively  participated  in  causing  the  improvement  to  be  made;  but 
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one  who  merely  idgned  the  petition,  and  was  silent  and  passive,  Is  not  estop- 
ped, unless  he  had  knowledge  of  the  making  of  the  improvement,  and  that  his 
property  was  to  be  assessed,  and  that  the  proceedings  were  invalid  or  de- 
fective, and  some  special  benefit  accrued  to  his  property  from  the  improve- 
ment (Okey,  J.,  holding  that  no  estoppel  can  be  created  by  mere  silence.) — 
Tone  V.  COlumbns,  39  Ohio  St.  281,  48  Am.  Rep.  438,  distinguished  in  City  of 
Columbus  V.  Sohl  (1886)  44  Ohio  St.  479,  8  N.  E.  299. 

[s]  (Ohio,  1898)  Persons  who  petition  for  making  an  assessment  for  the 
improvement  of  a  road  under  an  unconstitutional  act  are  estopped  from  en- 
Joining  the  collection  of  an  assessment  for  the  payment  of  the  costs  incurred 
in  the  proceedings,  but  not  from  enjoining  further  proceedings  under  the  act 
— Mott  V.  Hubbard,  63  N.  B.  47,  59  Ohio  St  199. 

[t]  (S.  C.  1831)  Where  a  person  whose  land  had  been  taken,  under  the  act 
of  1817,  for  widening  a  street,  assented  to  the  mode  of  assessing  damages  point- 
ed out  thereby,  by  appointing  conmiissioners  for  that  purpose,  it  was  held 
that  he  could  not  object,  to  their  award,  that  such  mode  of  assessment  was 
unconstitutional.— Walker  v.  City  Council  of  Charleston,  1  Bailey,  Eq.  443. 

[u]  (S.  C.  1900)  Rev.  St  1893,  |  1744,  provides  for  condemnation  of  land 
for  a  right  of  way,  and  that  a  Jury  shall  ascertain  the  amount  to  be  paid  as 
compensation  for  the  land  so  taken.  Section  1747  provides  for  an  appeal 
from  the  verdict  so  rendered  by  the  aggrieved  party.  Plaintiff  instituted  pro- 
ceedings under  section  1744,  and  defendant  appealed  from  the  verdict  of  the 
Jury,  under  section  1747,  and  from  the  order  allowing  an  appeal  plaintiff  ap- 
pealed to  the  Supreme  Ck)urt  and  defendant  pleads  the  unconstitutionality 
of  the  statutes.  Heldj  that  defendant  is  estopped  from  raising,  this  question 
by  participating  in  the  proceedings,  and  by  basing  its  right  to  appeal  on  the 
statute.— Atlantic  Coast-Line  R.  Co.  v.  South-Bound  R.  Co.,  35  S.  E.  553,  57  S. 
C.  317. 

[v]  (S.  C.  1910)  One  instituting  condemnation  proceedings  cannot  attack 
the  constitutionality  of  a  provision  of  the  statute  on  which  they  are  based. — 
Southern  Power  Co.  v.  WilUams,  67  S.  E.  136,  85  S.  C.  172. 

[w]  (S.  D.  1911)  Where  a  landowner  has  signed  a  petition  to  establish  a 
drainage  ditch,  he  cannot  after  its  establishment  question  the  constitutionality 
of  the  law  under  which  it  was  constructed. — ^De  Noma  v.  Murphy,  133  N.  W. 
703. 

[x]  (Tex.  1912)  If  proceedings  to  establish  a  drainage  district  would  de- 
prive property  owners  of  their  property  without  due  process  of  law,  they 
could  not  be  estopped  from  asserting  that  ground  of  invalidity  by  having  fail- 
ed to  object  to  the  organization  of  the  district  after  having  notice  thereof. — 
Parker  v.  Harris  County  Drainage  Dist  No.  2,  148  S.  W.  3.51. 

[y]  (Vt  1909)  A  constitutional  right  can  be  waived,  and  hence  a  property 
owner  who  appears  in  condemnation  proceedings  and  obtains  a  reassessment 
of  his  damages  and  accepts  and  retains  the  amount  awarded  cannot  17  years 
later  have  the  Judgment  vacated  on  the  ground  that  the  statute  under  which 
the  proceedings  were  had  is  unconstitutional.— Harwood  v.  Village  of  West 
Randolph,  72  Atl.  1076,  82  Vt  260. 

XL  Qtjestionb  Relating  to  Intoxicating  Liquors  and  Licenses  fob  Sale. 

1.  In  Oeneral. 

[a]  (U.  S.  1869)  Before  a  party  can  enjoin  the  execution  of  the  internal 
revenue  act  of  July  20,  1868,  on  the  ground  that  it  is  unconstitutional,  in  that 
it  requires  bonds  as  a  condition  precedent  to  the  commencement  of  business, 
and  prohibits  a  distillery  within  600  feet  of  a  rectifying  establishment,  he 
must  first  establish  that  he  is  pursuing  his  business,  and  that  some  right  in 
the  pursuit  of  that  business  has  been  interfered  with.— Mason  v.  Rollins,  Fed. 
Cas.  No.  9,252  (2  Biss.  99). 

[b]  (Cal.  1909)  The  council  having  the  right  to  provide  that  a  bar  license 
in  certain  parts  of  the  city  shall  be  granted  only  to  hotels,  one  desiring  a  li- 
cense, but  having  no  hotel,  is  not  in  a  position  to  complain  of  any  discrimina- 
tion in  the  ordinance  in  limiting  the  right  to  hotels  in  existence  at  the  time  of 
its  passage.— Ritz  v.  Llghtston,  103  Pac.  363, 10  Cal.  App.  685. 
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[c]  (Ga.  1898)  An  injunction  will  not  lie  to  restrain  the  enforcement  of  an 
act  on  the  ground  of  its  unconstitutionality,  where  such  enforcement  would 
have  the  effect  of  preventing  complainant  from  obtaiiUng  a  license  to  sell 
intoxicants,  as  it  is  not  an  interference  with  either  his  personal  or  property 
rights.— Plumb  v.  Christie,  30  S.  E.  759,  103  Ga.  686,  42  L.  R.  A.  181 ;  Same 
V.  Whitehead,  Id. ;  Deal  v.  Singletary,  30  S.  B.  765,  105  Ga.  466. 

[d]  (Ky.  1887)  Petitioner  was  refused  a  license  to  retail  intoxicating  liq- 
uors under  an  act  empowering  the  people  of  the  county  to  vote  on  prohibiting 
the  sale  of  liquor.  Held  that,  since  he  had  applied  for  a  license  to  sell  liquor 
as  a  beverage  only,  his  Interest  was  not  such  as  to  enable  him  to  question  the 
constitutionality  of  the  act  on  the  ground  that  it  forbade  the  sale  absolutely, 
and  thus  included  sales  for  medicinal  and  religious  purposes,  since  sales  for 
those  purposes  could  not  have  entered  into  his  trade. — ^Ex  parte  Bumside, 
86  Ky.  423,  6  S.  W.  276. 

[e]  (Md.  1904)  An.  attack  on  an  act  forbidding  the  selling  or  giving  away 
of  intoxicating  liquor,  on  the  ground  that  it  does  not  contain  explicit  pro- 
visos excepting  the  giving  away  of  liquor  by  private  citizens  to  members  of 
their  household  or  their  guests  within  their  own  house,  and  is  therefore  un- 
constitutional, cannot  be  raised  by  one  convicted  of  both  selling  and  giving 
away  liquor  in  violation  thereof.— Parker  v.  State,  67  Atl.  677,  99  Md.  189. 

[f|  (Md.  1911)  Where  the  conviction  in  a  prosecution  for  violating  the 
local  option  law  was  for  the  unlawful  "sale"  of  liquor,  a  contention  by  ac- 
cused that  the  local  option  act  was  invalid  as  contravening  the  constitu- 
tional provision  requiring  every  law  to  embrace  but  one  subject  described  in 
its  title,  because  the  title  to  the  act  referred  merely  to  the  "sale,"  of  intoxi- 
cants, while  its  body  made  it  an  offense  to  "give  away,"  "otherwise  dispose 
of,"  etc.,  intoxicants,  will  not  be  considered;  other  violations  of  the  statute 
than  that  for  which  accused  was  convicted  being  ImmateriaL — Mitchell  v. 
State,  80  Ati.  1020. 

[g]  (Mich.  1906)  •  A  person  who  has  not  applied  to  the  council  of  a  city  for 
a  liquor  license  in  the  manner  prescribed  in  an  ordinance  regulating  the  sub- 
ject, or  paid  or  tendered  the  license  fee  prescribed,  is  not  entitled  to  raise 
the  question  of  the  Invalidity  of  the  ordinance. — Wells  v.  Torrey,  108  N.  W. 
423,  144  Mich.  689. 

Ih]  (Mo.  1901)  A  person  convicted  of  violating  Act  May  4,  1899,  prohibit- 
ing the  sale  of  beer  or  malt  liquor  unless  inspected,  by  selling  uninspected 
beer  which  was  manufactured  in  the  state,  cannot  question  the  validity  of 
such  act  in  so  far  as  it  touches  imported  beer. — State  v.  Bixman,  62  S.  W. 
828,  162  Mo.  1. 

[i]  (Mo.  1902)  .Where  a  dramshop  keeper  is  prosecuted  for  selling  liquor  on 
which  a  tax  has  not  been  paid,  he  may  assail  the  statute  imposing  the  license 
as  unconstitutional  in  respect  to  manufacturers;  the  provisions  of  the  act 
being  so  related  as  to  avoid  it  as  an  entirety. — State  v.  Bengsch,  70  S.  W.  710, 
170  Mo.  81. 

01  (Mo.  1905)  Since  the  revocation  of  a  license  is  not  punishment  within 
the  meaning  of  the  law,  and  since  the  right  to  sell  liquor  is  not  a  personal  or 
property  right,  a  dramshop  keeper  is  not  entitled  to  question  the  constitu- 
tionality, as  a  local  or  special  act,  of  Rev.  St  1899,  §  3021,  authorizing  the 
revocation  of  his  license  for  violation  of  the  law  prohibiting  sales  of  liquor 
on  Sunday  In  cities  of  200,000  inhabitanta— State  v.  Seebold,  91  S.  W.  491, 
192  Mo.  720. 

[kl  (Mo.  1911)  Laws  1909,  p.  654,  imposing  a  license  on  manufacturers  of, 
and  wholesale  and  retail  dealers  in,  intoxicating  liquors  except  wines  and 
spirits,  produced  from  grapes  or  fruits  grown  in  the  state,  makes  it  unlawful 
to  manufacture  or  sell  any  kind  of  intoxicating  liquors,  except  wines  and  spir- 
its produced  from  grapes  or  fruits  grown  in  the  state  without  first  obtaining 
a  license,  but  one  engaged  in  the  manufacture  or  sale  of  other  liquors  may  not 
complain  of  the  burden  on  the  ground  of  discrimination. — State  v.  Parker 
Distilling  CJo.,  139  S.  W.  453. 

n]  (Mont  1904)  Any  invalidity  of  the  local  option  liquor  law  (Pol.  Code, 
pt  3,  tit  7,  c.  10,  SI  3180-3188)  on  account  of  its  faUure  to  except  from  its 
provisions  liquor  for  medicinal  or  sacramental  purposes,  or  imported  in  orig- 
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inal  packages,  cannot  avail  one  who  sold  Uqnor  otherwise  than  for  those  pur- 
poses or  In  that  manner.— In  re  O'Brien,  75  Pac.  196,  29  Mont.  530. 

[m]  (N.  H.  1908)  In  an  action  of  debt  on  a  liquor  license  bond,  the 
defendant  cannot  assert  the  invalidity  of  a  certain  license  law  as  being  a 
delegation  of  the  legislative  power,  where  he  does  not  show  that  the  license 
issued  to  him  to  secure  a  compliance  with  the  conditions  of  which  the  bond 
in  suit  was  given  applied  to  any  of  the  classes  of  licenses  specified  in  the  pro- 
visions of  the  statute  complained  of,  or  that  the  suit  was  based  upon  breach 
of  any  condition  imposed  by  the  commissioners  to  whom  the  power  was  as- 
serted to  have  been  delegated,  under  the  powers  there  conferred,  since  a  party 
will  not  be  heard  to  question  the  validity  of  a  law  or  any  part  of  it  unless 
he  shows  that  some  right  of  his  is  impaired  or  prejudiced  thereby. — State  v. 
Roberts,  69  Atl.  722,  74  N.  H.  476;   Same  v.  John  Q.  Mulligan  &  Co.,  Id. 

[n]  (Okl.  1913)  A  defendant,  sued  for  the  penalty  under  Comp.  Laws  1909, 
I  4191,  for  permitting  premises  to  be  used  in  violation  of  the  prohibition 
law,  may  plead  invalidity  of  the  statute  as  in  conflict  with  the  former  Jeop- 
ardy section  of  the  Constitution,  though  he  has  not  previously  been  prosecut- 
ed.—Stout  V.  State,  130  Paa  553. 

lo]  (R.  1.1858)  An  objection  that  Rev.  St  c.  73,  S  3,  prescribing  what 
shall  be  prima  facie  evidence  that  a  building  used  for  the  illegal  sale  of  in- 
toxicating liquors  is  a  conmion  nuisance,  sufficient  to  convict  the  keeper 
thereof,  is  unconstitutional,  will  not  be  considered  where  it  does  not  appear 
that  defendant  was  not  convicted  upon  the  fullest  and  most  direct  evidence 
required  by  the  common  law. — State  v.  Paul,  5  R.  I.  185. 

[p]  (S.  C.  1896)  A  person  indicted  for  selling  liquor  contrary  to  the  prohi- 
bition of  the  dispensary  act  of  1893,  which  prohibits  the  sale  by  private  in- 
dividuals, and  provides  for  the  sale  of  liquors  by  the  state  only,  cannot  as- 
sail the  constitutionality  of  the  act,  as  to  portions  of  it  distinct  from  that  por- 
tion declaring  the  prohibition.— State  v.  Potterfleld,  47  S.  C.  75,  25  S.  E.  39. 

[q]  (S.  C.  1909)  The  court  will  not  consider  the  question  whether  Pro- 
hibitory Act  1909,  p.  65,  S  16,  providing  that  counties  that  theretofore  voted 
upon  the  question  of  dispensary  or  no  dispensary,  and  which  had  no  dispen- 
saries, should  have  the  right,  at  any  time  after  four  years  from  the  last  elec- 
tion on  the  liquor  question,  to  hold  an  election  upon  the  question  of  dispensary 
or  no  dispensary,  was  a  reasonable  classification,  and  not  violative  of  Const. 
art  1,  §  5,  declaring  that  no  person  shall  be  denied  the  equal  protection  of  the 
law,  where  the  parties  raising  the  question  were  not  proceeding  to  hold  an 
election  under  that  section. — Jelllco  v.  Conner,  65  S.  E.  725,  83  S.  C.  481. 

[rl  (Tenn.  1910)  A  manufacturer  of  intoxicating  liquors  prosecuted  for 
violating  Acts  1909,  c.  1,  prohibiting  sales  of  intoxicating  liquors  as  a  bever- 
age within  four  miles  of  a  schoolhouse,  is  not  in  a  position  to  attack  the  stat- 
ute as  taking  property  without  compensation  and  without  due  process,  which 
it  does  not  do  if,  as  Is  to  be  presumed,  the  six  months  between  its  passage  and 
the  time  of  its  going  into  effect  was  ample  for  disposing  of  liquor  on  hand ; 
it  not  showing  that  the  liquor,  sale  of  which  was  complained  of,  was  some  on 
hand  when  the  law  was  passed,  or  what  efforts  had  been  made  to  dispose  of 
that  then  on  hand,  or  how  much  had  been  disposed  of,  but  Its  president  mere- 
ly testifying,  in  response  to  a  leading  question,  that  it  had  made  every  effort 
possible  to  dispose  of  its  liquors  at  a  fair  price.— J.  W.  Kelly  &  Co.  v.  State, 
132  S.  W.  193. 

[s]  (Tex.)  Rev.  St.  1895,  tit  69,  art  3384,  authorizes  the  holding  of  local 
option  elections  in  counties  and  political  subdivisions  thereof  to  prohibit  the 
sale  of  intoxicating  liquors  except  for  medicinal  and  sacramental  purposes, 
and  forbids  the  prescribing  of  intoxicants  by  any  one  who  does  not  follow 
the  practice  of  medicine  as  his  usual  calling.  IJeld,  that  the  question  as  to 
the  validity  of  the  statute  on  the  ground  that  it  unconstitutionally  discrim- 
inates between  those  who  practice  medicine  as  a  principal  calling  and  those 
who  practice  occasionally  cannot  be  raised  by  one  not  engaged  in  the  prac- 
tice of  medicine,  but  seeking  to  enjoin  interference  with  his  rights  as  a  retail 
Uquor  dealer.— (Civ.  App.  1903)  Sweeney  v.  Webb,  76  S.  W.  766,  33  Tex.  Civ. 
App.  324,  writ  of  error  denied  (1904)  77  S.  W.  1135,  97  Tex.  250. 

[t]  (Tex.  1905)  A  retail  liquor  dealer  cannot  object  that  the  liquor  deal- 
er's act,  giving  a  right  of  recovery  on  a  liquor  dealer's  bond  for  selling  liquor 
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to  a  minor,  Is  unconstitutional  on  the  ground  that  it  is  provided  in  the  law 
that  it  shall  not  apply  to  wines  produced  from  grapes  grown  in  the  state  while 
the  same  is  in  the  hands  of  the  producers  or  manufacturers  thereof,  in  view 
of  the  further  provision  that,  when  wines  produced  from  grapes  grown  in  the 
state  are  in  the  hands  of  a  retail  liquor  dealer  it  is  subject  to  the  same  regu- 
lations as  other  liquors,  whether  produced  in  the  state  or  not. — McLaury  v. 
Watelsky,  87  S.  W.  1045. 

[u]  (Vt  1904)  Acts  1902,  No.  90,  relative  to  traffic  in  intoxicating  Uquors, 
prohibits,  in  section  21,  the  sale  of  liquors  except  as  authorized  in  the  act 
Section  7  provides  for  the  appointment  of  license  commissioners,  consisting 
of  three  persons  representing  the  two  leading  political  partiea  Held,  that  a 
person  who  violates  the  act  by  selling  without  a  license,  or  in  a  manner  un- 
authorized by  his  license,  is  guilty  of  a  crime,  regardless  of  whether  the  li- 
cense commissioners  represent  the  leading  political  parties  or  not,  and  hence 
cannot  assail  the  constitutionality  of  section  7. — State  v.  Scamplnl,  59  Atl. 
201,  77  Vt  92. 

[v]  (Vt  1905)  Where  one  convicted  of  selling  intoxicating  liquors  in  vio- 
lation of  the  license  act  of  1902  was  not  affected  by  the  discriminations  in 
the  act  with  reference  to  cider  and  wines,  as  it  did  not  appear  that  defend- 
ant was  convicted  of  selling  either  elder  or  wines,  he  could  not  assail  the  va- 
lidity of  the  act  on  the  ground  of  such  discriminations. — State  v.  Barr,  62  Atl. 
43,  78  Vt  97. 

[w]  (Vt.  1906)  Inasmuch  as  the  provisions  of  Acts  1902,  p.  92,  No.  90,  au- 
thorizing searches  and  seizures  in  connection  with  prosecutions  for  the  illegal 
sale  of  liquor,  are  not  so  connected  with  the  remainder  of  the  act  as  to  ren- 
der It  unconstitutional  as  a  whole,  even  though  the  search  and  seizure  pro- 
visions should  be  conceded  to  be  so,  one  who  is  prosecuted  under  the  act 
but  has  not  been  affected  by  the  provisions  as  to  searches  and  seizures,  cannot 
question  the  constitutionality  of  the  search  and  seizure  clauses. — State  v. 
Paige,  62  Atl.  1017,  78  Vt  286. 

2,  Estoppel  or  Waiver  of  Right, 

[a]  (Miss.  1903)  A  party  who  has  appeared  and  contested,  as  claimant,  the 
seizure  of  Intoxicating  liquors  under  Acts  1900,  c.  105,  cannot  question  the 
constitutionality  of  that  act  on  the  ground  that  it  does  not  provide  for  no- 
tice.—Quln  V.  State,  33  South.  839,  82  Miss.  76. 

[b]  (Mo.  1908)  An  applicant  for  a  dramshop  license  who  has  complied 
with  all  the  requirements  of  the  statutes  to  entitie  him  to  a  license  is  suffi- 
ciently Interested,  to  entitie  him  to  question  the  constitutionality  of  Act  May 
10,  1907  (Laws  1907,  p.  257),  forbidding  the  location  of  a  dramshop  within 
five  miles  of  the  State  University. — State  ex  rel.  Kehr  v.  Turner,  107  S.  W. 
1064,  210  Mo.  77. 

[c]  (Mo.  1912)  A  liquor  dealer,  suing  an  express  company  for  failing  to 
deliver  liquors  in  Mississippi,  cannot  attack  the  constitutionality  of  a  Missis- 
sippi statute,  pleaded  In  defense,  aimed  against  permitting  such  deliveries.— 
Danclger  v.  American  Express  Co.,  152  S.  W.  302. 

[d]  (N.  Y.  1903)  In  a  proceeding  for  the  revocation  of  a  liquor  tax  cer- 
tificate under  Uquor  Tax  Law,  §  28,  subd.  2  (Laws  1896,  p.  67,  c.  112,  as 
amended  by  Laws  1901,  p.  1532,  c  640),  providing  that  an  order  revoking  a 
certificate  shall  be  granted  upon  the  holder's  failure  to  file  a  verified 
answer  denying  the  alleged  violations,  the  court  offered  to  receive  an  unveri- 
fied answer  upon  the  certificate  holder's  refusal  to  file  a  verified  one.  Held, 
that  the  court's  offer  to  receive  an  unverified  answer  did  not  prevent  the  cer- 
tificate holder  from  questioning  the  constitutionality  of  the  law  on  appeal, 
since  there  Is  no  justification  in  law  for  placing  him  in  such  position  that  his 
guilt  must  be  presumed  and  his  property  forfeited,  unless  he  either  perjures 
himself  by  his  answer,  if  guilty,  or  pleads  by  favor  in  such  form  as  to  indi- 
cate his  own  consciousness  of  the  falsity  of  his  defense. — In  re  Cullinan,  81 
N.  Y.  Supp.  567,  82  App.  Div.  445. 

[e]  (N.  D.  1909)  An  objection  that  Rev.  Ck)des  1905,  |  9368,  authorizing  the 
state's  attorney  to  subpoena  a  witness  and  compel  his  appearance  before  him 
to  give  testimony  with  reference  to  violation  of  prohibition  law,  violated 
Const.  I  85,  In  that  It  attempted  to  confer  judicial  power  on  the  state's  attor- 
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ney,  could  only  be  raised  by  the  witness  so  subpoenaed  and  not  by  the  defend- 
ant subsequently  charged  on  the  testimony  so  procured  with  maintaining  a 
liquor  nuisance.— State  v.  Stevens,  123  M.  W.  888. 

[f]  (Tex.  1907)  Persons  who  voluntarily  give  a  liquor  dealer's  bond,  con- 
ditioned not  to  commit  certain  acts,  under  the  penalties  provided  by  law, 
may  not,  In  an  action  on  the  bond,  complain  that  the  law  contravenes  Const, 
art  1,  {  13,  forbidding  the  imposition  of  excessive  fines. — ^White  v.  Manning, 
102  S.  W.  1160. 

[g]  (Tex.  1912)  One  charged  with  storing  "intoxicating  liquors"  in  vio- 
lation of  Acts  31st  Leg.  c  20,  §  2,  could  not  raise  the  question  as  to  what  other 
liquors  the  statute  does  not  apply.— Ex  parte  Flake,  149  S.  W.  14(5. 

XII.  Questions  Relating  to  Licenses. 

1,  In  General, 

[a]  (U.  S.  1911)  One  who  can  satisfy  the  requirement  of  Laws  N.  Y.  1910, 
c.  348,  for  licensing  private  bankers,  that  the  applicant  for  license  must  have 
been  continuously  for  five  years  immediately  preceding  his  application  a  resi- 
dent of  the  United  States,  cannot  complain  that  such  provision  is  unconstitu- 
tionaL— (1911)  Engel  v.  O'Malley,  31  Sup.  Ct.  190,  219  U.  S.  128,  55  L.  Ed. 
128,  affirming  decree  (C.  C.  1910)  182  Fed.  365. 

[b]  (U.  S.  1912)  Requirements  of  Laws  Tex.  1907,  c  123,  as  to  licensing 
and  registering  medical  practitioners,  which  do  not  contemplate  inquiry  into 
applicant's  knowledge,  held  not  to  infringe  the  rights,  under  Const  U.  S. 
Amend.  14,  of  a  i>erson  holding  a  diploma  from  a  school  of  osteopathy,  who 
has  not  presented  this  diploma  to  the  board  of  medical  examiners  created  by 
statute.— OolUns  v.  State  of  Texas,  32  Sup.  Ct  286,  223  U.  S.  288,  56  L.  Ed. 
439,  affirming  judgment  Ex  parte  Collins,  121  S.  W.  501,  57  Tex.  Cr.  R.  2. 

[c]  (Ark.  1902)  One  prosecuted  for  using  a  vehicle  on  a  street  without 
paying  the  tax  for  the  privilege,  not  having  tendered  money  or  scrip  for  a  li- 
cense, is  not  in  a  position  to  contend  that  the  provision  of  the  ordinance  that 
the  payment  shall  be  in  money  is  void. — City  of  Ft  Smith  v.  Scruggs,  69  S. 
W.  679,  70  Ark.  549,  58  L.  R.  A.  921,  91  Am.  St  Rep.  100. 

Id]  (111.  1906)  One  who  has  never  received  a  license  for  the  practice  of 
dentistry,  as  required  by  Act  July  1,  1905  (Laws  1905,  p.  319),  cannot  raise 
the  question  of  the  constitutionality  of  section  7  (page  321),  on  the  ground 
that  it  confers  on  the  state  board  of  dental  examiners  an  unlimited  right  of 
discretion  in  the  granting  and  revoking  of  licenses  to  practice  dentistry,  the 
remainder  of  the  act  being  unaffected  by  the  alleged  unconstitutionality. — 
Kettles  V.  People,  77  N.  B.  472,  221  111.  221. 

[e]  (Mo.  1901)  Rev.  St  1899,  i  5035,  creates  a  board  of  examiners  for  bar- 
bers, and  provides  that  the  Governor  shall  appoint  one  member  each  from 
those  recommended  by  the  State  Barbers'  Protective  Association,  the  Boss 
'Barbers'  Protective  Association,  and  the  Journeyman  Barbers'  Union.  Heldy 
that  a  person  arrested  on  complaint  of  such  board  for  pursuing  the  occupa- 
tion of  a  barber  without  a  license  cannot  object  that  such  method  of  appoint- 
ing the  board  is  unconstitutional  because  it  limits  the  governor's  privilege  of 
appointment  to  persons  recommended  by  the  unions  specified,  since  the  Gov- 
ernor alone  can  make  that  objection. — ^Ex  parte  Lucas,  61  S.  W.  218,  160 
Mo.  218. 

[f]  (N.  C.  1913)  A  peddler  who  has  been  granted  a  license  upon  payment 
of  the  tax  required  by  Pub.  Laws  1913,  c  201,  §  44,  cannot  complain  that  the 
license  statute  is  invalid  because  it  vested  in  the  county  commissioners  a  dis- 
cretionary power  to  refuse  the  license. — Smith  v.  Wilkins,  80  S.  E.  168. 

[g]  (Wis.  1913)  On  habeas  corpus  to  obtain  release  for  commitment  under 
the  statutes  requiring  a  license  for  the  practice  of  osteopathy  for  compensa- 
tion, the  prisoner,  not  having  applied  for  a  license,  cannot  question  the  valid- 
ity of  the  statute  so  far  as  it  prescribes  qualifications  for  entering  upon  the 
study  of  osteopathy.— Arnold  v.  Schmidt,  143  N.  W.  1055. 

2,  Estoppel  or  Waiver  of  Right. 

[a]  (U.  S.  1892)  Acts  Tenn.  1881,  a  96,  i  9,  relating  to  the  taxing  district 
of  Shelby  county,  requires  every  dealer  in  merchandise  of  whatever  kind  to 
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pay  an  annual  license  tax,  and,  In  addition  thereto,  If  he  employ  no  capital,  a 
percentage  on  his  gross  yearly  commissions  or  charges ;  payment  of  such  per- 
centage to  be  secured  by  a  bond  given  on  the  Issuance  of  the  license.  Held, 
that  one  who  takes  out  a  license  and  gives  the  bond  cannot  afterwards  escape 
payment  of  the  percentage  tax  on  the  ground  that  his  business  for  the  year 
consisted  entirely  In  taking  orders  for  nonresident  merchants,  and  that  the 
tax  would  therefore  be  a  burden  on  Interstate  commerce.— Flcklen  v.  Shelby 
County  Taxing  Dlst.,  145  U.  S.  1, 12  Sup.  Ct  810,  36  L.  Ed.  601,  distinguishing 
Robbins  y.  Shelby  County  Taxing  Dlst  (1887)  120  U.  S.  489,  7  Sup.  Ct  5U2, 
30  L.  Ed.  6W. 

[b]  (Ala.  1886)  The  medical  examiner  and  the  applicant  both  claiming  and 
asserting  rights  under  the  statute,  neither  is  in  a  position  to  question  or 
Impeach  Its  constitutionality.— Baldwin  v.  Kouns,  81  Ala.  272,  2  South.  638. 

[c]  (Ind.  1907)  Objection  that  a  license  ordinance  denies  to  citizens  of 
other  states  privileges  and  Immunities  of  this  state  cannot  be  raised  by  one 
not  shown  to  be  a  resident  of  another  state. — Schmidt  v.  City  of  Indianapolis^ 
80  N.  E.  632. 

[d]  (La.  1878)  One  who  has  tendered  and  deposited  In  court  a  license  tax 
under  threat  of  seizure  Is  not  thereby  estoi)ped  from  pleading  Its  unconstitu- 
tionality.—State  V.  Becker,  30  La.  Ann.  682. 

[el  (Mo.  1907)  Laws.  1905,  p.  214  (Ann.  St  1906,  p.  4002),  creates  a  state 
board  of  dental  examiners,  and  repeals  all  former  acts  relating  to  the  practice 
of  dentistry.  Section  8527  declares  that  persons  who  have  previously  received 
a  license  to  practice  dentistry  from  the  dental  board  of  another  state,  or  who 
are  holders  of  a  diploma  from  the  faculty  of  a  reputable  dental  college,  shall 
be  entitled  to  examination  by  the  board  for  the  purpose  of  receiving  a  license 
to  practice  in  Missouri.  Held,  that  a  citizen  of  Missouri  never  having  re- 
ceived a  license  to  practice  dentistry  nor  having  obtained  a  diploma  was  not 
entitled  to  claim  that  such  section  was  unconstitutional  and  that  he  was 
therefore  entitled  to  examination  by  the  board,  since  if  the  law  was  void 
there  was  no  law  under  which  he  could  cl^im  the  right  of  an  examination. — 
State  ex  rel.  Crandall  v.  Mcintosh,  103  S.  W.  1078,  205  Mo.  589. 

[f|  (N.  H.  1804)  Where  the  owner  of  an  exclusive  ferry  privilege  within 
prescribed  limits  consents  to  the  chartering  and  erection  of  a  bridge  within 
the  limits  of  his  ferry,  and  the  bridge  is  erected  within  a  reasonable  time,  he 
Is  estopped  from  contesting  the  constitutionality  of  the  bridge  charter  on 
the  ground  that  it  impairs  the  obligation  of  the  ferry  grant — Morey  v.  Pro- 
prietors of  Orford  Bridge,  Smith,  91. 

[g]  (N.  H.  1900)  Where  relator  applied  for  a  certificate  to  practice  medi- 
cine under  an  act  of  the  Legislature  requiring  the  licensing  of  physicians,  he 
is  estopped,  in  mandamus  to  compel  the  issuance  of  such  certilicate,  to  ques- 
tion the  constitutionality  of  the  statute.— Hart  v.  Folsom,  47  Atl.  603,  70  N. 
H.  213. 

[h]  (S.  C 1903)  That  a  taxpayer  in  a  previous  year,  after  negotiations, 
paid  a  license  tax  for  $100  without  protest,  does  not  estop  him  to  contest  the 
validity  of  the  ordinance  increasing  the  amount  of  such  license  tax  in  a  sub- 
sequent year  to  $250.— Standard  Oil  Co.  v.  City  of  Spartanburg,  44  S.  B.  377, 
66  S.  C.  37. 

11]  (Tex.  1907)  An  objection  to  the  constitutionality  of  Acts  29th  Leg.  p. 
358,  c.  148,  imposing  an  occupation  tax  on  persons  engaged  in  various  busi- 
nesses, because  of  the  severity  of  the  measures  authorized  for  its  enforcement, 
and  of  the  penalties  prescribed,  cannot  be  considered  where  none  of  the  meas- 
ures objected  to  were  attempted  to  be  enforced  in  the  instant  case. — ^Texas 
Co.  V.  Stephens,  103  S.  W.  481. 

LJ]  (Wis.  1901)  Rev.  St  1898,  S  1435b,  provides  that  any  practitioner  of 
medicine  holding  a  certificate  from  any  other  state  board  imposing  require- 
ments equal  to  those  established  by  the  board  of  examiners  provided  for 
therein  may,  on  presentation  of  same  with  a  diploma,  be  admitted  to  practice 
in  this  state  without  an  examination,  at  the  discretion  of  the  board,  on  pay- 
ment of  the  fee.  The  statute  as  amended  by  Laws  1901,  c.  306,  did  not  con- 
tain this  provision.  Relator,  a  graduate  of  a  college  of  another  state,  with 
the  equal  requirements  demanded  by  such  statute,  but  without  the  certificate 
therein  mentioned,  claimed  the  right  to  compel  the  state  board  of  medical 
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examiners  to  Issue  to  him  a  certificate  without  passing  examination  before 
them  or  payment  of  the  required  fee.  Held,  that  he  was  estopped  to  attack 
the  validity  of  the  statute,  since  his  only  right  to  a  certificate  depended 
thereon.— State  v.  Ourrans,  87  N.  W.  561,  111  Wis.  431,  56  L.  R.  A.  252. 

XIII.  Impaibino  Obligation  of  Contracts. 
i.  In  General. 

[a]  it  is  for  the  party,  only,  whose  rights  are  invaded,  to  plead  the  nulli- 
ty of  a  law  as  impairing  the  obligation  of  a  contract 

— (U.  S.  1886)  Cofliin  v.  City  of  Portland,  27  Fed.  412; 

(La.  1857)  New  Orleans  Canal  &  Navigation  Co.  v.  City  of  New  Orleans, 
12  La.  Ann.  364;    (1880)  State  v.  Same,  32  La.  Ann.  726. 

[b]  (U.  S.  1884)  The  owner  of  land  granted  to  the  state  of  California 
under  the  swamp  land  act  (9  Stat.  519)  is  not  entitled  to  set  up,  against  pro- 
ceedings to  enforce  an  assessment  on  the  land  under  a  law  of  the  state  for  the 
purpose  of  draining  it,  that  such  law  impairs  the  obligation  of  a  contract 
created  between  the  state  and  the  United  States  by  the  state's  acceptance  of 
the  swamp  land  act,  that  the  proceeds  of  the  lands  should  be  applied  to  re- 
claiming them,  since  it  Is  for  the  United  States  to  complain  of  the  breach 
of  such  contract,  not  a  third  party,  and  the  appropriation  of  the  proceeds  of 
the  lands  granted  rests  solely  in  the  good  faith  of  the  state. — ^Hagar  v.  Rec- 
lamation Dist  No.  108,  111  U.  S.  701,  4  Sup.  Ct  663,  28  L.  Ed.  569. 

[c]  (U.  S.  1898)  A  party  whose  interests  are  affected  by  a  state  statute  can- 
not set  up  that  the  statute  lis  void  under  the  federal  Ck)nstitution,  as  impairing 
the  obligation  of  a  contract  to  which  he  Is  not  a  party.— Williams  v.  Eggle- 
ston,  18  Sup.  Ct  617, 170  U.  S.  304,  42  L.  Ed.  1047. 

[d]  (Ala.  1885)  The  constitutionality  of  Sess.  Act4S  1878-79,  p.  381,  and  of 
1880-Sl,  p.  329,  abolishing  the  city  of  Mobile  as  a  municipal  corporation,  and 
creating  the  port  of  Mobile  its  successor,  cannot  be  assailed  on  the  ground  that 
they  Impair  obligations  of  contracts  by  one  who  is  not  a  creditor. — Smith  v. 
Inge,  80  Ala.  283. 

[e]  (Ala.  1912)  Where  a  mortgage  was  executed  prior  to  Code,  S  5746,  a 
purchaser  at  a  sale  held  after  the  passage  of  the  act  held  not  entitled  to  in- 
voke the  constitutional  provision  against  impairing  the  obligation  of  contracts 
on  the  ground  that  such  section  authorized  a  redemption  by  the  assignee  of 
the  statutory  right  of  redemption,  since  he  was  not  a  party  to  the  mortgage 
contract. — Cowley  v.  Shields,  60  South.  267. 

[fl  (CJonn.  1896)  Towns  on  which  an  act  puts  the  duty  of  constructing  and 
maintaining  a  bridge  cannot  claim  a  release  from  the  duty  on  the  ground  that 
the  act  impairs  the  obligation  of  a  contract  made  by  the  state  with  a  bridge 
company  under  a  previous  act  declaring  that  the  state  should  maintain  the 
bridge,  especially  where  the  bridge  company  discharged  the  state  from  all 
demands.— State  v.  Williams,  68  Conn.  131,  35  AtL  24. 

[g]  (Ind.  1895)  Judgment  creditors  of  a  husband,  who  buy  his  land  on 
sale  under  their  judgments  at  such  a  price  as  to  satisfy  the  Judgments,  are 
not  in  a  position  to  attack,  as  impairing  the  obligation  of  contracts,  an  act 
passed  before  the  sale,  but  after  the  accrual  of  the  debts  for  which  the  judg- 
ments were  given,  which  provided  that  on  a  judicial  sale  of  the  husband's 
land  the  wife's  inchoate  third  interest  should  vest  in  her,  they  claiming  as 
purchasers  merely,  and  their  rights  as  creditors  being  extinguished. — Currier 
V.  Elliott,  141  Ind.  394,  39  N.  E.  554. 

[h]  (Kan.  1908)  A  creditor,  whose  claim  against  a  corporation  originated 
after  the  repeal  of  a  statute  imposing  a  double  liability  on  the  stockholders, 
has  no  contractual  right  which  is  impaired  by  the  repeal  of  the  statute. — Row- 
land &  Moyer  v.  Forest  Park  Creamery  Co.,  99  Pac.  212. 

[i]  (Ky.  1885)  A  purchaser  at  a  sale  of  decedent's  lands  to  pay  his  debts, 
under  Act  April  9,  1878,  cannot  complain  that  the  act  is  unconstitutional,  in 
so  far  as  it  was  made  applicable  to  debts  created  prior  to  its  passage,  as  no 
contract  obligation  was  violated  thereby,  as  far  as  he  was  concerned. — Sulli- 
van V.  Berry,  83  Ky.  198. 

[j]  (N.  J.  1883)  The  county  cannot  object  that  an  act  changing  the  man- 
ner of  its  taxation  is  unconstitutional,  as  impairing  the  obligation  of  con- 


Digitized  by 


Google 


430  128  0.  C.  A.  REPORTS 

tracts,  on  the  ground  that  Its  bondholders  are  entitled  to  have  Its  taxing  pow- 
ers exercised  as  they  existed  when  the  bonds  were  issued.— State  v.  Elssex 
County  Freeholders,  45  N.  J.  Law  (16  Vroom)  604. 

[k]  (N.  C.  1908)  One  having  no  contract  rights  to  be  affected  by  a  con- 
tention that  a  statute  alleged  to  impair  the  obligation  of  a  contract  is  not 
entitled  to  raise  the  question  of  the  validity  of  the  statute  on  that  ground. — 
Southern  Ry.  Ck).  v.  Board  of  Com'rs  of  Mecklenburg  County,  61  S.  E.  090. 

[1]  (Pa.  1878)  To  entitle  one  to  assail  a  statute  authorizing  the  removal 
of  dead  bodies  from  the  burial  ground  of  religious  societies  on  the  ground  that 
it  impairs  the  obligation  of  a  contract,  it  is  not  sufficient  to  show  that  he  is  a 
pew  holder  in  the  church,  or  has  relatives  buried  in  the  grounds;  but  he 
must  show  that  he  has  burial  rights  in  said  grounds,  or  some  contract  rela- 
tion with  the  church. — Craig  v.  Pittsburg  Presbyterian  Church,  88  Pa.  42. 

[m]  (Tenn.  1896)  Where  a  grantor  of  lands  does  not  reserve  a  Hen  for 
the  unpaid  purchase  money,  and  expressly  agrees  that  his  right  shall  be  sub- 
ject to  a  mortgage  to  be  executed  by  the  grantee  to  a  third  party,  he  cannot 
complain  of  a  legislative  act  as  impairing  the  obligation  of  his  contract, 
where  the  effect  of  it  is  to  validate  the  mortgage,  otherwise  void,  and  put  him 
in  the  exact  position  wliich  he  contracted  for  at  tiie  time  of  the  execution  of 
his  deed.— Butler  v.  United  States  Savings  &  Loan  Co.,  37  S.  W.  385,  97  Tenn. 
679. 

2.  Estoppel  or  Waiver  of  Right, 

[a]  (Kan.  1907)  A  vendee,  in  a  written  contract  for  the  sale  of  land,  en- 
tered into  after  the  statute  of  frauds  had  been  amended  so  as  to  require  writ- 
ten authority  for  one  to  sign  the  name  of  another  to  a  real  estate  contract 
(Laws  1905,  p.  410,  c.  266,  S  1),  which  contract  was  executed  for  the  vendor 
by  an  agent  whose  authority  had  been  granted  by  parol  before  the  enactment 
of  the  amendment,  cannot,  in  an  action  for  the  specific  performance  of  the 
contract,  question  the  constitutionality  of  Laws  1905,  p.  410,  c.  266,  |  1,  on 
the  ground  that  it  impaired  the  obligation  of  the  contract  between  the  vendor 
and  the  agent,  relating  to  such  agency. — Brown  v.  Gilpin,  90  Pac.  267,  75 
Kan.  773. 

[b]  (Mass.  1890)  A  creditor  whose  debt  accrued  before  the  passage  of 
St.  1884,  a  236,  as  amended  by  St  1885,  c.  353,  providing  for  compositions  with 
creditors  in  insolvency,  by  accepting  the  benefit  of  such  a  composition  waives 
his  right  to  object  as  to  his  debt  as  impairing  the  obligation  of  contracts. — 
(1888)  Eustis  V.  Bolles,  146  Mass.  413, 16  N.  E.  286,  4  Am.  St  Rep.  327,  appeal 
dismissed  (1893)  150  U.  S.  361,  14  Sup.  Ct  131,  37  L.  Ed.  1111.  Or  that  the 
Legislature  of  the  state  which  created  the  court  has  no  constitutional  right  to 
pass  a  statute  which  will  discharge  his  debt — Murray  v.  Roberts,  150  Mass. 
353,  23  N.  E.  208,  6  L.  R.  A.  346,  15  Am.  St  Rep.  209. 

[c]  (N.  D.  1896)  A  creditor  of  an  insolvent  debtor,  whose  claim  accrued 
before  the  enactment  of  the  insolvency  law  under  which  such  debtor  is  seek- 
ing discharge  from  his  debts,  may  prove  his  claim  and  receive  his  dividends 
without  waiving  his  right  to  insist  that  the  discharge  feature  of  such  statute 
is,  as  to  his  claim,  a  law  impairing  the  obligation  of  his  contract  in  so  far 
as  it  assumes  to  discharge  his  claim  without  full  payment— Elton  v.  O'Con- 
nor, 6  N.  D.  1,  68  N.  W.  84. 
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(211  Fed.  933) 

BRITISH-AMERICAN  TOBACCO  CO.,  Limited,  v.   BRITISH-AMERICAN 

CIGAR  STORES  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  10,  1914.) 

No.  131. 

Tbadb-Mabks  and  Tbade-Names  (§  70*) — Unlawful  Oompetition — Cobpo- 

BATB  NAUE. 

Complainant  for  11  years  had  been  extensively  engaged  In  the  whole- 
sale tobacco  business  throughout  the  world,  and  had  established  an  en- 
viable reputation,  dealing  under  the  name  "British-American."  Though 
authorized  to  sell  at  retail.  It  had  not  done  so.  In  order  to  conserve  Its 
wholesale  trade.  Defendant,  a  New  Jersey  corporation  without  any  con- 
nection with  complainant,  organized  Itself  to  establish  a  chain  of  dgar 
stores  under  the  name  "British-American  Cigar  Stores  Company."  De- 
fendant had  no  business  In  England  nor  anywhere  else  to  warrant  the 
use  of  the  name  "British,"  and  during  the  years  succeeding  defendant's 
organization  Its  use  of  the  name  "British-American"  had  caused  con- 
fusion, and  was  calculated  to  lead  the  public  to  believe  that  there  was 
some  connection,  financial  or  otherwise,  between  the  companies,  and  in- 
duced the  public  to  buy  defendant's  goods  and  its  stocks  and  bonds,  be- 
lieving that  they  were  Issued  by  a  corporation  organized  or  connected 
with  complainant  Held,  that  defendant's  adoption  of  the  words  "Brit- 
ish-American," which  had  become  Irrevocably  associated  with  the  tobacco 
business,  was  unlawful  and  would  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Ont 
Dig.  §  81 ;  Dec.  Dig.  i  70.* 

Imitation  or  simulation  of  trade-mark  or  trade-name  as  unfair  com- 
petition, see  note  to  John  H.  Rice  &  Co.  v.  Redlich  Mfg.  Co.,  122  C.  C.  A. 
447.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  the  British- American  Tobacco  Company,  Limited,  against 
the  British-American  Cigar  Stores  Company,  to  restrain  defendant's 
use  of  the  word  "British"  in  its  corporate  name.  From  a  decree  dis- 
missing the  bill  (206  Fed.  189),  under  equity  rule  29  (198  Fed.  xxvi), 
complainant  appeals.    Reversed. 

NicoU,  Anable,  Lindsay  &  Fuller,  of  New  York  City  (De  Lancey 
NicoU  and  Thomas  S.  Fuller,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Kearny  &  Dickinson,  of  New  York  City  (Carroll  G.  Walter,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  question  presented  by  this  appeal  is 
whether  or  not  the  complaint  states  a  cause  of  action. 

The  complainant  is  a  British  corporation  engaged  in  growing  and 
manufacturing  tobacco  and  dealing  in  tobacco,  cigars,  cigarettes  and 
snuff  in  England,  America  and  elsewhere.  It  is  authorized  by  its  char- 
ter to  buy,  sell,  grow,  import  and  export  tobacco,  in  all  its  forms,  at 
wholesale  and  retail.  It  may  organize  or  promote  any  company  to  deal 
in  its  products.    Its  business  has  existed  since  1902  and  has  spread  to 

*For  oUier  cases  see  same  topic  it  8  numbbb  in  Dec  it  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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all  parts  of  the  world.  Its  principal  office  is  in  London  and  its  chief 
subsidiary  office,  since  1903,  has  been  in  New  York.  Although  it  has 
the  right  to  sell  at  retail  it  has  refrained  from  doing  so  because  of  a 
widespread  prejudice  among  retailers  against  wholesalers  who  enter 
the  retail  trade  and  thus  compete  with  their  own  customers.  For  these 
reasons  the  complainant,  although  it  has  a  right  to  do  so,  has  not  es- 
tablished a  so-called  chain  of  cigar  stores  or  retail  tobacco  stores,  as  its 
doing  so  would  greatly  offend  its  customers  and  induce  them  to  with- 
draw their  trade. 

The  complaint  further  alleges  that  the  defendant  is  a  corporation  re- 
cently organized  in  New  Jersey,  having  no  connection  with  Great  Brit- 
ain, and  no  inherent  right  to  use  the  words  "British- American"  in 
choosing  its  name  "British- American  Cigar  Stores  Company."  It  is 
alleged  that  the  defendant  has  established  a  chain  of  cigar  stores  which 
it  purposes  to  extend  in  the  future  and  that  its  conduct  has  already 
caused  great  confusion  and  uncertainty  in  the  tobacco  trade  and  has 
been  widely  discussed  in  the  trade  journals  inducing  many  interested 
persons  to  believe  that  the  complainant  is  to  engage  clandestinely  in 
the  retail  tobacco  trade  and  is  in  competition  with  its  own  customers 
and  intends  to  establish  a  retail  business  throughout  this  country.  It  is 
asserted,  further,  that  the  widespread  belief  thus  engendered  by  the  de- 
fendant's use  of  the  complainant's  name  has  been,  and  will  continue 
to  be,  a  great  injury  to  the  complainant  and  win  impair  its  credit  and 
good  name  and  will  enable  the  defendant  to  secure  trade  and  credit  un- 
der the  belief  that  its  stores  are  operated  by,  or  are  under  the  patron- 
age of,  the  complainant. 

In  short,  without  further  entering  into  details,  the  contention  of  the 
complainant  is  as  follows : 

First :  That  it  has  for  eleven  years  been  engaged  in  the  tobacco  busi- 
ness throughout  the  world  and  has  established  an  enviable  reputation 
for  financial  responsibility  and  honorable  dealing  under  the  name  Brit- 
ish-American. 

Second:  That  the  defendant  arbitrarily  and  without  right  has  ap- 
propriated complainant's  name,  which  is  exclusively  associated  in  the 
tobacco  business  with  the  products  of  the  complainant. 

Third:  That  the  defendant  is  a  New  Jersey  corporation  with  no 
business  in  England  or  anywhere  else  to  warrant  the  use  of  the  name 
British. 

Fourth:  That  during  the  year  the  defendant  has  been  operating, 
the  use  of  the  name  British-American  has  caused  great  confusion  and 
will  continue  to  cause  confusion  in  the  future. 

Fifth :  That  the  purchasing  public  having  knowledge  of  complain- 
ant's goods  and  desiring  to  procure  them  will,  misled  by  the  name, 
take  the  defendant's  goods  instead. 

Sixth:  If  the  defendant's  goods  are  inferior  in  quality,  the  com- 
plainant's reputation  will  be  seriously  impaired,  as  the  public  will 
draw  the  inference  that  complainant's  output  is  deteriorating  in  qual- 
ity. 

Seventh:  That  should  the  complainant  at  any  time  in  the  future 
desire  to  establish  a  chain  of  cigar  stores  it  may  find  the  field  entirely 
occupied  by  the  defendant 
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We  cannot  resist  the  conclusion  that  the  complaint  states  a  case  of 
unfair  competition.  Unfair  to  the  complainant  because  the  use  of  its 
name  may  induce  the  thoughtless  purchaser,  anxious  to  secure  its 
product,  to  take  the  defendant's  instead,  and  unfair  to  the  public  be- 
cause they  may  be  induced  to  purchase  not  only  the  defendant's  goods, 
but  also  its  bonds  and  stocks,  believing  that  they  are  issued  by  a  cor- 
poration organized  by  or  connected  with  the  complainant. 

There  can  be  no  pretense  that  the  defendant  is  in  any  way  con- 
nected with  the  complainant  or  any  other  British  company,  or  that  the 
word  British  is  descriptive  of  its  product,  its  methods  or  its  incorpora- 
tors. We  are  unable  to  discover  any  valid,  or  even  a  plausible,  reason 
for  its  adoption  unless  it  was  to  accomplish  the  objects  alleged  in  the 
complaint.  If  the  object  of  the  defendant  were  to  sell  its  goods  and 
securities  upon  their  merits,  what  possible  motive  could  it  have  had 
in  choosing  a  name  which  had  been  pre-empted  in  the  tobacco  trade 
for  ten  years?  We  can  think  of  none.  If,  on  the  other  hand,  the  ob- 
ject were  to  induce  the  unthinking  public  to  believe  that  the  defend- 
ant was  connected  with  the  great  British-American  Company,  with  .its 
boundless  resources  and  a  decade  of  successful  business  behind  it,  the 
defendant's  conduct  was  perfectly  natural. 

To  change  the  defendant's  name  can  injure  no  one,  to  retain  it  may 
mislead  the  public,  confuse  the  trade  and  seriously  injure  the  com- 
plainant's business.  When  such  an  alternative  presents  itself,  the  duty 
of  a  court  of  equity  is  plain,  viz.,  to  stop  the  unfair  proceeding  in 
limine.  We  think  that  the  use  of  a  name  which  is  not  descriptive  of 
the  defendant,  which  is  not  true  in  fact  and  which  the  defendant  has 
no  inherent  rjght  to  appropriate  may  mislead  the  public  in  the  sale 
of  its  products  and  securities  and  injure  the  business  and  credit  of  the 
complainant.  If  the  defendant  intends  to  deal  fairly,  it  can  do  no 
harm  to  change  its  name;  if  it  intends  to  use  the  name  unfairly,  it 
should  be  compelled  to  change  it. 

The  words  "British-American"  may  be  geographical  or  political,  but 
in  this  controversy  they  have  acquired  a  secondary  meaning;  they 
have  been  irrevocably  associated  with  a  large  tobacco  corporation  for 
a  decade,  and  any  other  tobacco  company  with  the  same  name  is  sure 
to  be  associated  in  the  public  mind  with  the  elder  company  and  is  sure 
to  reap  such  benefits  as  accrue  from  such  association. 

If  there  were  any  valid  reason  for  adopting  the  name,  or  if  the 
business  were  other  than  tobacco,  there  might  be  some  reason  for  the 
defendant's  action,  but  no  honest  reason  can  be  suggested  for  appro- 
priating the  name  of  the  old  and  long  established  company.  In  the 
absence  of  any  plausible  explanation  we  have  a  right  to  assume  that 
the  reason  was  to  secure  the  advantages  which  would  result  from  a 
supposed  connection  with  the  well  known  company. 

The  case  of  Borden's  Ice  Cream  Co.  v.  Borden's  Condensed  Milk 
Co.,  201  Fed.  510,  121  C.  C.  A.  200,  can  be  readily  distinguished  on 
the  facts,  but  assuming  that  it  applies,  we  think  the  preponderance 
of  authority  sustains  the  conclusion  we  have  reached.  Elgin  Nat. 
Watch  Co.  V.  Loveland  (C.  C.)  132  Fed.  41 ;  Cole  v.  American  Cement 
Co.,  130  Fed.  703,  65  C.  C.  A.  105;  Met.  Telegraph  &  Telephone  Co. 

128  C.C.A.— 28 
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V.  Met.  Telephone  &  Telegraph  Co.,  156  App.  Div.  577,  141  N.  Y. 
Supp.  598;    Florence  Mfg.  Co.  v.  Dowd,  178  Fed.  73,  101  C.  C.  A. 
56d. 
The  decree  is  reversed  with  costs. 


{211  Fed.  836) 

In  re  ZOFFEB  et  aL 
.      (arcult  Court  of  Appeals,  Second  Circuit    February  10,  1914.) 

No.  138. 

1.  Bankbuptct  (§  407*) — Dischaboe— Objections — Gbounds— False  State- 

ment. 

Undeir  Bankr.  Act  July  1,  1898,  c.  541,  §  14b3,  30  Stat  550  (U.  S.  Comp. 
St  1901,  p.  3427),  as  amended  by  Act  June  25,  1910,  c.  412,  §  6,  36  Stat 
839  (U.  S.  Comp.  St  Supp.  1911,  p.  1496),  providing  that  a  discharge  shall 
be  refused  if  the  bankrupt  has  obtained  money  on  a  false  statement  In 
writing  made  by  him  to  any  person  or  his  representative  to  obtain  credit 
from  such  person,  a  false  statement  of  a  bankrupt's  assets  and  liabilities 
made  to  the  agent  of  a  commercial  agency,  merely  that  the  agency  may 
fix  a  credit  rating  in  its  books  and  not  requested  by  any  customer,  is  not 
ground  for  denial  of  a  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |{  729-731,  737, 
738,  740-751,  758,  760,  761 ;    Dec.  Dig.  §  407.*] 

2.  Bankruptcy  (§  408*) — Dischabge — Objections — Offenses  Punishable  bt 

Imprisonment. 

Bankruptcy  Act  July  1,  1898,  c.  541,  {  14bl,  30  Stat  550  (U.  S.  Comp. 
St  1901,  p.  3427),  provides  that  a  discharge  may  be  denied  where  the  bank- 
rupt has  committed  an  offense  punishable  by  imprisonment,  and  section 
29b2  declares  that  the  taking  of  a  false  oath  by  a  bankrupt  in  or  in  rela- 
tion to  any  proceeding  in  bankruptcy,  shall  constitute  such  offense.  Held^ 
that  where  the  bankrupt  while  testifying  under  oath  before  a  special 
commissioner  at  the  first  meeting  of  creditors,  swore  positively  and  falsely 
that  he  had  never  made  a  statement  of  financial  condition  to  any  one, 
when  he  in  fact  had  made  a  false  financial  statement  to  a  commercial 
agency  shortly  before,  he  was  guilty  of  knowingly  and  fraudulently  mak- 
ing a  false  oath  which  was  a  bar  to  his  discharge. 

[BM.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S{  732-736,  759, 
762,  763;  Dec  Dig.  i  408.*] 

'  Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  by  the  bankrupts  from  an  or- 
der of  the  District  Court,  Southern  District  of  New  York,  sustaining 
a  report  of  the  Special  Commissioner  and  denying  application  for  dis- 
charge.   No  opinion  was  filed  by  the  District  Judge. 

James  S.  Lawson,  of  New  York  City,  for  appellants. 
S.  S.  Leff,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Several  specifications  of  objection  to 
discharge  were  filed  by  creditors.  It  will  be  necessary  to  discuss  only 
the  two  which  were  sustained.    These  are: 

1.  That  the  bankrupts  obtained  credit  upon  a  materially  false  state- 
ment in  writing  made  to  R.  G.  Dun  &  Co. 

*For  oUier  cases  see  same  topic  A  {  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  is.  Rep'r  Indexes 
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2.  That  the  bankrupts  committed  an  offense  punishable  by  imprison- 
ment. 

[1]  As  to  the  first  of  these:  The  evidence  shows  that  a  representa- 
tive of  R.  G.  Dun  &  Co.,  a  mercantile  agency  called  at  the  bankrupt's 
store,  announced  that  he  was  "here  again"  and  asked  them  what  stock 
they  had.  They  replied  that  they  did  not  know;  that  they  had  not 
taken  an  inventory.  He  then  asked  them  to  give  the  figures  approxi- 
mately, and  they  did  so.  These  he  put  down,  and  one  of  them  signed 
the  statement  with  the  firm  name  in  the  presence  of  the  other.  The 
mercantile  agency  had  not  been  requested  by  any  customer  to  get  this 
information  for  him ;  its  representative  made  his  inquiries  in  order  to 
obtain  a  report  upon  which  to  fix  credit  rating  in  the  books  of  the  agen- 
cy. It  is  not  disputed  that  the  signed  statement  falsely  represented 
(among  other  things)  that  bankrupts  had  an  equity  of  $12,500  in  cer- 
tain real  estate  omitting  all  reference  to  a  third  mortgage  which  sub- 
stantially wiped  out  the  $12,500. 

The  Bankrupt  Act  in  force  at  the  time  in  question  provides  (section 
14b3)  that  discharge  shall  be  refused  if  the  bankrupt  has — 

''obtained  money  or  property  on  credit  upon  a  materially  false  statement  In 
writing,  made  by  him  to  any  person  or  his  representative  for  the  purpose  of 
obtaining  credit  from  such  person.** 

It  is  contended  that  a  general  financial  statement  made  to  a  commer- 
cial agency  for  the  latter's  purposes  is  not  within  the  terms  of  the 
section  above  quoted.  The  special  commissioner  held  that  such  "con- 
tention is  untenable  as  has  been  shown  in  several  decisions  among 
which  are  the  following  cases:  In  re  Augspurger  (D.  C.)  25  Am. 
Bankr.  Rep.  83,  181  Fed.  174,  and  In  re  Pinsker  (D.  C.)  25  Am. 
Bankr.  Rep.  494."  The  District  Judge  sustained  the  special  commis- 
sioner. 

The  effect  of  such  statements  to  commercial  agencies  was  consid- 
ered by  this  court  in  Matter  of  Dresser  &  Co.,  146  Fed.  383,  76  C. 
C.  A.  655,  and  Matter  of  Russell,  176  Fed.  253,  100  C.  C.  A.  IT.  The 
clause  of  the  section  (14b3)  then  read  as  follows: 

"obtained  property  on  credit  from  any  person  upon  a  materially  false  state- 
ment in  writing  made  to  siich  person  for  the  purpose  of  obtaining  such  prop- 
erty on  credit" 

In  the  Russell  Case  we  held  that  this  clause  did  not  include  the 
ordinary  statement  of  financial  condition  made  to  a  mercantile  agency 
for  general  circulation  among  its  inquiring  subscribers.  The  clause 
then  in  force  was  incorporated  in  the  act  by  amendment  in  1903. 
Our  construction  of  its  terms  was  largely  influenced  by  the  circum- 
stance that  the  amendment,  as  it  originally  passed  the  House  contained 
the  words  "or  of  being  communicated  to  the  trade"  which  were  struck 
out  in  the  Senate;  the  House  subsequently  concurring  in  this  modifi- 
cation of  the  amendment. 

The  section  was  again  amended  in  1910,  subsequent  to  the  decision 
of  the  Russell  Case,  and  it  is  now  contended  that  such  amendment 
has  operated  to  enlarge  the  clause  sufficiently  to  cover  these  general 
financial  statements.     Examination  of  the  proceedings  in  Congress 
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disposes  of  such  contention.  The  amendment  originated  in  the  House. 
It  then  read: 

''obtained  money  or  property  on  credit  upon  a  materially  false  statement  in 
writing,  made  by  him  to  any  person  for  the  purpose  of  obtaining  credit  or  of 
being  communicated  to  the  trade  or  to  the  person  from  whom  he  obtained 
such  property  or  credit." 

In  reporting  this  amendment  to  the  House,  the  Judiciary  Commit- 
tee said: 

"It  is  still  an  open  question  whether  a  false  credit  statement  to  be  available 
as  an  objection  to  a  discharge  must  not  have  been  made  to  the  creditor  who 
extended  the  credit  and  at  the  time  of  the  extension  of  the  credit  Thus  see 
In  re  Allendorf  [D.  C]  129  Fed.  981,  and  to  the  opposite  effect  In  re  Dresser, 
146  Fed.  383  [76  C.  O.  A.  655].  The  change  accomplished  by  the  bill  is  simply 
one  which  makes  available  to  any  creditor  any  materially  false  mercantile 
statement  on  which  the  debtor  has  obtained  money  or  property  on  credit,  and 
irrespective  of  whether  such  statement  has  been  given  to  the  creditor  objecting 
or  communicated  generally  to  the  trade."  61st  Congress,  1st  and  2d  Sessions, 
1909-10,  House  Rep.,  voL  1,  Miscellaneous. 

In  the  proposed  form  it  passed  the  House.  In  reporting  the  amend- 
ing bill  to  the  Senate,  its  Judiciary  Committee  said : 

**The  third  change  made  by  the  House  bill,  that  which  in  effect  made  the 
obtaining  of  proi)ert7  on  false  written  statements  to  mercantile  agencies 
ground  of  opposition  to  discharge,  without  the  creditor  whose  property  lias 
thus  been  obtained  first  asking  such  mercantile  agencies  to  procure  him  the 
written  statement,  is  not  concurred  in  by  your  committee.  Any  tendency  to 
make  the  bankrupt  act  unduly  harsh  is  to  be  avoided.  It  is  a  sufficient  ground 
of  opposition  to  discharge  that  the  bankrupt  has  obtained  property  from  a 
creditor  by  a  materially  false  statement  in  writing  where  that  statement  was 
specifically  asked  for  by  the  creditor  or  by  the  creditor's  representative  Gen- 
eral statements  to  mercantile  agencies,  not  specifically  asked  for  by  prospective 
creditors,  ought  not  to  be  ground  of  opposition  to  discharge;  it  makes  the  pro- 
vision too  harsh,  in  the  estimation  of  your  committee.  Merchants  are  likely 
to  make  careless  general  statements  where  they  would  be  very  careful  were 
they  making  statements  to  creditors  from  whom  they  were  at  the  time  ask- 
ing credit. 

**Your  committee  proposes  a  substitute  for  the  House  amendment  of  this 
ground  of  opposition  to  discharge,  which  is  thought  to  go  as  far  as  is  proper.** 

This  substitute  amendment  was  adopted  by  the  Senate  and  concurred 
in  by  the  House,  leaving  the  clause  as  quoted  at  the  beginning  of  this 
opinion.  That  clause  certainly  cannot  be  construed  to  cover  **general 
statements  to  mercantile  agencies,  not  specifically  asked  for  by  pro- 
spective creditors." 

[2]  The  second  specification  of  objection  is  that  bankrupts  had 
committed  an  offense  punishable  by  imprisonment  Section  14bl. 
Among  such  offenses  is  included  the  making  "a  false  oath  *  *  * 
in,  or  in  relation  to,  any  proceeding  in  bankruptcy."    Section  29b2. 

When  testifying  under  oath  before  a  special  conmiissioner  appoint- 
ed in  this  proceeding  under  section  21a,  and  at  the  first  meeting  of 
creditors,  each  of  the  bankrupts  swore  positively  that  he  never  made 
a  statement  of  financial  condition  to  any  one.  The  written  statement 
they  did  make  was  so  close  in  time  to  the  date  when  they  denied  mak- 
ing it  that  we  cannot  doubt  the  false  oath  was  made  "knowingly  and 
fraudulently." 
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The  specifications  were  probably  defective  because  they  did  not  in- 
clude these  words  "knowingly  and  fraudulently" ;  but  they  were  not 
demurred  to,  nor  was  the  point  raised  in  any  other  way.  Bankrupts 
went  to  trial  on  the  merits  of  the  objections,  and  cannot  now  be  heard 
to  say  that  the  pleading  which  stated  them  was  badly  expressed.  If 
necessary,  it  could  be  amended  to  conform  to  the  proof. 

The  order  is  affirmed. 


(211  Fed.  939) 

UNITED  STATES  v.  LEE  YOU  WING. 

(drcult  Court  of  Appeals,  Second  Circuit    February  17,  1914.) 

No.  127. 

1.  Aliens  (§  32*) — Chinese  Persons — Depobtation — Defenses — Bubden  of 

Pboof. 

A  Chinaman,  relying  on  the  defense,  in  a  deportation  proceeding,  that  he 
is  a  merchant,  has  the  burden  of  proving  it 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §f  84,  92,  93-95;  Dec. 
Dig.  §  32.»] 

2.  AxiENs  (§  25*) — Chinese  Pessons — ^Depobtation — Mebchants. 

In  order  that  a  Chinese  person  may  be  exempt  from  deportation  as  a 
merchant,  as  provided  by  Act  Cong.  May  5,  1892,  c.  60,  27  Stat  25,  as 
amended  by  Act  Nov.  3,  1893,  c.  14,  §  2,  28  Stat  8  (U.  S.  Comp.  St  1901, 
p.  1322)  he  must  have  had  a  substantial  and  real  Interest  in  a  merchant- 
able business,  though  his  own  name  need  not  necessarily  appear  in  the  firm 
style,  when  the  business  is  carried  on  under  a  company  name  which  does 
not  include  the  names  of  the  individuals  interested  therein. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §§  79-82 ;  Dec  Dig. 
§  25.* 

What  Chinese  persons  are  excluded  from  the  United  States,  see  note  to 
Wong  You  V.  United  States,  104  C.  C.  A.  538.] 

3.  Axiens  (§  23*) — Chinese  Pebsons — Depobtation — Mebchants. 

Defendant  was  born  in  China  in  1870,  and  came  to  San  Francisco  in 
1890  with  $800  in  American  money.  He  joined  two  others  in  operating  a 
drug  business,  which  they  continued  until  1906,  when  it  was  destroyed  by 
earthquake.  He  then  went  to  Oakland,  where  he  remained  for  a  short 
time,  then  went  to  New  York  City,  having  $1,500  in  United  States  cur- 
rency, finally  establishing  himself  in  New  Jersey  as  partner  in  a  grocery 
business,  in  which  he  invested  about  $1,000.  This  was  unsuccessful,  and 
after  losing  some  $200  he  sold  his  interest  and  purchased  a  laundry,  and 
while  engaged  in  the  laundry  he  was  arrested  as  a  Chinese  laborer  un- 
lawfully within  the  country.  In  1910,  contemplating  a  visit  to  China,  he 
applied  for  a  certificate  that  he  was  a  merchant  to  enable  him  to  return, 
but  though  this  was  denied,  no  steps  were  taken  to  deport  him  until  Oc- 
tober 22,  1912.  Held,  that  defendant  was  a  merchant  during  the  period 
of  registration  prescribed  by  Act  Cong.  May  5,  1892,  c.  60,  27  Stat  25, 
as  amended  by  Act  Nov.  3,  1893,  c.  14,  28  Stat.  8  (U.  S.  Comp.  St  1901, 
p.  1322),  and,  not  being  required  to  register  under  that  act  was  not  sub- 
ject to  deportation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §{  76-90 ;  Dec.  Dig. 
i  23.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

*For  other  cases  see  same  topic  &  $  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Chinese  deportation  proceedings  by  the  United  States  against  Lee 
You  Wing.  From  a  judgment  of  the  District  Court  (208  Fed.  166), 
reversing  an  order  of  the  United  States  Commissioner  directing  de- 
fendant's deportation,  the  United  States  appeals.    Affirmed. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  Frank  M.  Roosa,  Asst  U. 
S.  Atty.,  both  of  New  York  City. 
James  A.  Donegan,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  United  States  Commissioner  for 
the  Southern  District  of  New  York,  after  a  hearing,  issued  an  order 
on  January  30,  1913,  directing  that  the  defendant  be  deported  from 
the  United  States  to  China  on  the  ground  that  he  is  unlawfully  in 
the  United  States,  being  a  Chinese  person  of  Chinese  descent  and  a 
laborer,  and  without  a  certificate  of  residence,  as  required  for  Chinese 
laborers  under  the  act  of  Congress  of  May,  1892,  as  amended  Novem- 
ber 3,  1893.  The  defense  is  that  he  was  a  merchant  and  as  such  not 
required  to  have  a  laborer's  certificate. 

The  act  of  Congress  made  it  the  duty  of  certain  Chinese  laborers 
within  the  limits  of  the  United  States  to  apply  to  the  Collector  of  their 
respective  districts  within  six  months  after  the  passage  of  the  act  for 
a  certificate  of  registration,  and,  in  default  of  compliance  witli  the 
terms  of  the  act,  they  were  to  be  subject  to  arrest  and  deportation,  un- 
less, for  certain  reasons  given  in  the  statute  excusing  them,  they  were 
unable  to  procure  the  certificate  required  by  law. 

Section  2  of  the  act  provided  as  follows : 

"The  words  iaborer'  or  'laborers,'  wherever  used  in  this  act,  or  in  the  acts 
to  which  this  is  an  amendment,  shall  be  construed  to  mean  both  skilled  and 
unskilled  manual  laborers,  including  Chinese  employed  in  mining,  fishing, 
hudutering,  peddling  laundrymen  or  those  engaged  in  taking,  drying,  or  oth- 
erwise preserring  shell  or  other  fish  for  home  consumption  or  exportation. 

"The  term  'merchant,'  as  employed  herein  and  in  the  acts  of  which  this  is 
amendatory,  shall  have  the  following  meaning  and  none  other:  A  merchant 
is  a  person  engaged  in  buying  and  selling  merchandise,  at  a  fixed  place  of 
business,  which  business  is  conducted  in  his  name,  and  who  during  the  time 
he  claims  to  be  engaged  as  a  merchant,  does  not  engage  in  the  performance  of 
any  manual  labor,  except  such  as  is  necessary  in  the  conduct  of  his  business 
as  such  merchant" 

If  the  defendant  was  a  merchant,  he  was  not  required  to  register 
under  the  terms  of  the  act  and  could  not  be  deported  for  failing  so  to 
do,  when  found  without  a  registration  certificate.  The  period  of  regis- 
tration was  from  and  including  May  5,  1892,  to  May  3,  1894.  If  the 
defendant  was,  in  fact,  a  merchant  during  that  period,  he  was  not  re- 
quired by  the  act  to  register. 

[1]  The  courts  have  held  in  some  cases  that  a  Chinaman  relying 
on  the  defense  that  he  is  a  merchant  has  the  burden  of  proving  it. 
United  States  v.  Lung  Hong  (D.  C.)  105  Fed.  188.  In  Tom  Hong  v. 
United  States,  193  U.  S.  517,  521,  24  Sup.  Ct.  517,  519  (48  L.  Ed. 
772),  the  Supreme  Court  expressly  refrained  from  passing  on  that 
question,  saying : 

**We  do  not  find  it  necessary  to  determine  this  question  in  the  cases  now 
hefore  us." 
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[2]  The  Supreme  Court  has  held  that  in  order  to  be  a  "merchant," 
and  as  such  exempt  from  the  necessity  of  registering,  the  man  must 
have  a  substantial  and  real  interest  in  the  business,  although  his  own 
name  need  not  necessarily  appear  in  the  firm  style  when  the  business 
is  carried  on,  as  is  usual  among  the  Chinese,  under  a  company  name, 
which  does  not  include  individual  names.  Tom  Hong  v.  United  States, 
supra  (1903).    The  court  in  that  case  declared: 

'*The  main  purpose  is  to  require  the  person  to  be  a  bona  fide  merchant,  hav- 
ing in  his  own  name  and  right  an  interest  in  a  real  mercantile  business,  in 
which  he  does  only  the  manual  labor  necessary  to  the  conduct  thereof." 

[3]  The  defendant  testified  that  he  was  born  in  China  in  1870,  and 
came  to  San  Francisco  in  1890  with  $800  in  American  money,  where 
he  established  himself  in  a  partnership  with  two  others  in  a  drug  busi- 
ness, which  they  conducted  until  1906,  when  he  abandoned  it  on  ac- 
count of  the  earthquake.  After  giving  up  this  business  in  San  Fran- 
cisco, he  went  to  Oakland  for  a  short  time  and  from  there  came  to 
New  York  City,  having  $1,500  in  our  money.  He  finally  established 
himself  in  Newark,  N.  J.,  where  he  became  a  partner  in  a  Chinese 
grocery  in  which  he  claimed  to  have  invested  $1,000.  After  continu- 
ing in  Newark  for  about  three  years  and  losing  some  $200  in  his  ven- 
ture, he  sold  his  interest  and  returned  to  New  York  City,  where  he 
purchased  a  laundry.  And  it  was  while  he  was  engaged  in  working 
there  that  he  was  in  October,  1912,  arrested  on  the  charge  that  he  was 
a  Chinese  laborer  unlawfully  within  the  country,  being  without  the 
certificate  which  the  statute  required  persons  of  that  class  to  possess. 

It  appears  that  in  1910  he  contemplated  a  visit  to  China  and  applied 
for  a  certificate  Jhat  he  was  a  merchant,  which  would  entitle  him  to 
return  to  the  United  States,  and  that  this  was  denied  him  on  the 
ground  that  he  was  not  a  merchant  but  a  laborer. 

The  court  below  attached,  and  we  think  properly,  some  significance 
to  the  fact  that,  although  he  was  refused  a  certificate  on  April  8,  1910, 
no  steps  were  iaken  to  have  him  deported  until  October  22,  1912,  two 
years  and  six  months  afterwards.  If  he  was  unlawfully  within  the 
country  in  1910,  it  was  the  duty  of  the  officials  of  the  government  to 
have  taken  steps  at  that  time  to  have  him  arrested  and  deported.  The 
fact  that  during  this  long  period  of  inaction  the  government  made  no 
move  against  him  implies  a  lack  of  confidence  in  its  case.  We  are 
also  inclined  to  attach  some  importance  to  the  fact  that  the  defendant 
voluntarily  applied  to  the  government  officials  in  1910  for  a  certificate 
to  establish  his  status  as  a  merchant.  It  is  extremely  doubtful  whether 
he  would  have  ventured  to  make  such  an  application  if  he  had  enter- 
tained a  doubt  as  to  his  ability  to  establish  the  facts  necessary  to  sus- 
tain his  application,  with  the  danger  of  deportation  threatening  him 
if  he  brought  the  matter  to  the  attention  of  the  government  and  failed 
to  secure  the  certificate. 

We  are  confronted  in  this  case,  as  in  Chinese  cases  usually,  with 
evidence  more  or  less  contradictory  and  inconsistent.  The  defendant's 
testimony  was  considerably  confused  and  we  have  noted  that  he  contra- 
dicted his  own  testimony  many  times.  But  the  fact  is  not  to  be  over- 
looked that  the  only  material  fact  in  the  case  is  whether  or  not  the  de- 
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fendant  was  a  merchant  during  the  period  of  registration.  If  he  was, 
he  cannot  be  deported,  although  he  may  subsequently  have  become  a 
laborer.  That  he  was  a  merchant  in  San  Francisco  and  in  Newark 
was  not  only  testified  to  by  the  defendant  but  his  testimony  was  cor- 
roborated by  that  of  other  witnesses.  There  was  positive  testimony  to 
show  that  he  had  an  actual  interest  in  the  firms  in  which  he  claimed  to 
be  a  member.  We  fail  to  find  in  the  record  any  evidence  which  con- 
tradicts his  contention  and  the  corroborative  testimony  that  he  was  a 
merchant  in  San  Francisco  for  13  years  until  the  earthquake  destroyed 
his  business  and  dissolved  his  firm.  We  are  not  prepared  to  disre- 
gard all  his  testimony  because  of  his  erroneous  and  contradictory  state- 
ments of  events  which  occurred  over  20  years  ago.  The  court  may 
well  take  into  consideration  the  fact  that  this  man  is  a  foreigner,  un- 
educated, and  with  such  slight  knowledge  of  our  language  that  it  was 
necessary  to  take  his  testimony  through  an  interpreter,  whose  knowl- 
edge of  English  may  not  have  been  greatly  superior  to  his  own. 

The  evidence  upon  the  whole,  unsatisfactory  and  incomplete  though 
it  may  be,  has  led  us  to  the  conclusion  that  this  man  was  in  fact  a  mer- 
chant within  the  meaning  of  the  statute  during  the  registration  period, 
and  that  he  was  therefore  not  required  to  have  a  laborer's  certificate. 

The  judgment  of  the  court  below  is  affirmed,  and  the  defendant  is 
discharged. 


(211  Fed.  942) 

COCA-COLA  CO.  V.  GAY-OLA  CO. 

GAT-OLA  CO.  V.  COCA-COLA  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  ^3,  1914.) 

Nos.  2542,  2543. 

1.  Tbade-Mabks  and  Trade-Names  (§  lOO*) — Unlawful  Competition — Sale 

OF  Defendant's  Product — Method. 

Where  defendant  put  out  a  soda  water  syrup  in  unlawful  competition 
with  coca-cola,  it  was  not  entitled  to  sell  its  syrup  in  bulk  to  bottlers 
on  their  agreement  to  put  it  up  only  in  such  bottles  as  would  cause  it  to 
reach  the  ultimate  consumer  in  a  form  permitted  by  a  decree  in  a  suit  for 
unlawful  competition;  complainant  being  entitled  to  restrain  the  mar- 
keting of  defendant's  product  except  through  such  branches  or  agencies 
as  would  charge  defendant  with  their  acts. 

[Ed.  Note. — For  other  oases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  f  114;   Dec.  Dig.  §  100.» 

Unfair  competitfon,  see  notes  to  Scheuer  v.  Muller,  20  C.  C.  A.  165; 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A,  376.] 

2.  Trade-Marks  and  Trade-Names  (§  100*) — ^Unlawful  Competition. 

In  a  suit  for  unlawful  competition,  it  is  proper  for  the  court  under  cer- 
tain circumstances  in  settling  a  decree  forbidding  unfair  competition  to 
prescribe  that  certain  forms  may  be  used,  and  if  used  will  not  constitute 
prohibited  fraud. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  114;  Dec.  Dig.  {  100.»] 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  John  E.  McCall,  Judge. 

*For  other  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Suit  in  equity  by  the  Coca-Cola  Company  against  the  Gay-Ola  Com- 
pany. From  a  decree  in  favor  of  complainant  in  a  suit  for  unlawful 
competition,  both  parties  appeal.    Modified. 

W.  D.  Thomson  and  Candler,  Thomson  &  Hirsch,  all  of  Atlanta, 
Ga.,  and  Lehman,  Gates  &  Martin,  of  Memphis,  Tenn.,  for  Coca- 
Cola*  Co. 

Leo  Goodman  and  Hirsh  &  Goodman,  all  of  Memphis,  Tenn.,  for 
Gay-Ola  Co. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Upon  settlement  of  a  decree  in  the  district  court 
pursuant  to  our  opinion  in  Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed. 
720,  119  C.  C.  A.  164,  the  questions  arising  were  so  disposed  of  as  to 
cause  both  parties  to  appeal.  This  makes  it  necessary  for  us  to  con- 
sider and  apply  our  former  opinion. 

The  Gay-Ola  Company  offered  two  plans  by  which  it  thought  its 
syrup  might  be  kept  in  bulk  at  soda  fountains,  and  there  prepared  in 
glasses  and  served,  without  too  much  danger  that  it  would  be  palmed 
off  for  Coca-Cola.  We  agree  with  the  district  judge  that  neither  plan 
would  be  efficient,  or  Within  the  fair  meaning  of  our  opinion.  Upon 
the  appeal  of  the  Gay-Ola  Company,  the  action  below  must  be  affirmed. 

[1]  The  Gay-Ola  Company  claims  it  should  be  allowed  to  sell  its 
syrup  in  bulk  to  bottlers  in  different  parts  of  the  country  who  will 
agree  with  it  to  put  up  the  syrup  only  in  such  bottles  as  will  cause  it 
to  reach  the  ultimate  consumer  in  the  form  permitted  by  our  opinion. 
The  Coca-Cola  Company  insists  that  this  would  result  in  evasion  of 
the  intended  restriction,  since  the  bottlers  could  then  use  or  sell  the 
syrup  as  they  pleased.  We  cannot  see  how  it  is  possible  for  this 
syrup,  carrying  what  on  the  record  must  be  called  the  guilty  color,  to 
be  sold  by  the  Gay-Ola  Company,  so  that  it  loses  title  and  control,  and 
for  the  court  at  the  same  time  to  retain  practical  power  to  enforce 
against  the  Gay-Ola  Company  the  existing  restriction  upon  the  ultimate 
form  of  sale.  Obviously,  by  establishing  its  own  bottling  works  in  dif- 
ferent places,  or  by  causing  the  bottling  to  be  done  by  its  agents,  whose 
acts  are  its  acts,  it  can  get  its  product  on  the  market  in  bottled  form ; 
if  such  branches  or  agencies  are  impracticable,  and  the  Gay-Ola  Com- 
pany must  either  change  the  color  or  abandon  the  business,  this  result 
must  be  charged  to  its  fraudulent  inception — ^to  a  "congenital  defect." 
We  think  the  decree  should  absolutely  prohibit  sales  by  the  Gay-Ola 
Company  unless  in  the  form  prescribed  for  ultimate  use. 

[2]  The  Gay-Ola  Company  presented  a  package  which  it  proposed 
to  use  for  its  bottled  product,  in  order  to  differentiate  from  the  Coca- 
Cola  bottled  product;  and  asked  the  district  judge  to  approve  and 
sanction  this  form  by  a  paragraph  in  the  decree.  He  did  so.  The 
Coca-Cola  Company  appeals  from  this  action,  and  insists  that  the  court 
cannot,  in  settling  a  decree  forbidding  unfair  competition,  prescribe 
that  certain  forms  may  be  used,  and  will  not  constitute  the  prohibited 
fraud.    This  seems  to  be  held  in  the  Seventh  Circuit  Court  of  Appeals. 
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Hires  v.  Consumers'  Co.,  100  Fed.  809,  41  C.  C.  A.  71 ;  Wiliiams  v. 
Mitchell,  106  Fed.  168,  45  C.  C.  A.  265 ;  Sterling  Remedy  Co.  v.  Sper- 
mine Med.  Co.,  112  Fed.  1000,  50  C.  C.  A.  657.  We  are  not  content  to 
adopt  this  rule.  To  say  that  such  action  is  not  within  the  issues  seems 
hardly  accurate,  because  the  pleading  issues  in  such  suits  are  usually 
general  and  broad  enough  to  include  all  the  specific  forms  of  the  device 
which  have  been  or  may  be  used.  It  is  clear  that  there  are  cases  where 
the  problem  presented  by  the  new  form  for  which  authority  is  asked 
will  be  so  far  away  from  the  questions  which  the  court  has  considered, 
and  which  the  proofs  cover,  that  it  ought  not  to  be  solved  without  a 
new  suit  or  a  new  proceeding;  but  there  are  many  cases  where  the 
court  will  be  as  ready  as  it  ever  can  be  to  decide  such  a  question ;  and 
to  refuse  to  do  so,  and  compel  a  new  suit,  is  unnecessarily  to  prolong 
uncertainty  and  litigation.  Whether  a  given  case  falls  within  one  or 
the  other  class,  or  whether  opportunity  for  additional  and  siunmary 
hearing  will  properly  take  the  case  from  the  second  class  into  the  first, 
can  safely  be  left  to  the  discretion  of  the  court.  The  practice  con- 
demned in  the  Seventh  Circuit  was  followed  by  Judge  Coxe  at  Circuit 
(Carlsbad  v.  Schultz  [C.  C]  78  Fed.  469,  472);  and  it  seems  to  us 
equivalent  to  what  we  think  is  very  common  in  unfair  competition 
cases,  i.  e.,  providing  that  defendant's  publication  or  article  shall  con- 
tain, or  shall  be  enjoined  unless  it  does  contain,  a  certain  notice  or 
label,  fpr  this  amounts  to  saying  that  if  it  does  contain  the  prescribed 
notice  it  will  not  violate  the  decree.  This  has  been  done  (if  not  more 
generally)  in  the  Second  Circuit  (Waterman  Co.  v.  Modern  Co.  [C.  C. 
A.]  197  Fed.  534,  535,  117  C.  C.  A.  30) ;  in  the  First  Circuit  (Merriam 
Co.  V.  Ogilvie  [C.  C.  A.]  170  Fed.  167,  168,  95  C.  C.  A.  423);  and  in 
this  court  (Merriam  v.  Saalfield,  198  Fed.  369,  378,  117  C.  C.  A.  245). 
The  question  whether  the  court  below  rightly  approved  the  form  of 
bottle  then  presented  needs  no  discussion.  The  Gay-Ola  Company 
does  not  now  insist  upon  the  one  then  authorized,  but  in  open  court 
before  us  presented  another  form,  which  counsel  for  the  Coca-Cola 
Company  accepted  as  satisfactory.  We  will  effectuate  their  agreement 
by  directing  that  the  decree  authorize  this  new  form,  instead  of  the 
form  approved  by  the  district  judge.  The  decree  below  will  be  re-en- 
tered in  the  same  form  it  now  is,  excepting  that  the  following  two  par- 
agraphs will  be  substituted  for  the  corresponding  paragraphs  in  the 
entry  appealed  from. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  said  defendant,  its  di- 
rectors, officers,  agents,  servants,  employees  and  assigns,  and  each  and  every 
one  of  them,  be  and  they  are  hereby  perpetually  enjoined,  restrained  and  pro- 
hibited from  selling,  or  disposing  of  Gay-Ola  of  the  same  or  substantially  simi- 
lar color  to  Coca-Cola,  except  when  the  same  is  sold  by  it  in  bottles,  re- 
ceptacles, or  packages  marked  or  labeled  prominently  with  the  name  of  the  de- 
fendant's product,  and  designed  and  intended  to  be  sold  and  delivered  to  the 
ultimate  consumer  in  said  original  bottle,  receptacle,  or  package,  with  said 
mark  or  label  stiU  remaining  thereon. 

"It  is  further  ordered,  adjudged  and  decreed  that  the  proposed  bottling 
package  presented,  to  the  Circuit  Court  of  Appeals  upon  its  hearing  of  cases 
No.  2542  and  No.  2543  does  constitute  a  package  by  which  the  ultimate  con- 
sumer will  be  fairly  advised  that  he  is  not  getting  Coca-Cola ;  and  that  the 
sale  of  Gay-Ola  in  such  package  to  the  ultimate  consumer,  or  to  others  in  such 
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package  for  sale  to  the  ultimate  consumer  thereof,  will  not  constitute  any  vio- 
lation of  this  decree.  The  bottling  package  so  authorized  is  a  long-necked 
clear-glass  bottle  having  two  complete  annular  ribs  and  two  partially  com- 
plete such  ribs  blown  in  the  body  of  the  bottle ;  and  having  the  word  *Gay-01a* 
in  large  capital  letters  blown  in  the  shoulder  thereof,  and  the  words  *The  Im- 
proved Cola*  in  the  body  thereof ;  being  also  provided  with  a  cap  or  crown  on 
which  the  words,  *Gay-01a.  It's  Better,'  are  printed  in  red.  This  package  is 
further  identified  by  filing  one  of  the  same  as  an  exhibit  in  this  cause,  and 
ber  front  and  rear  photographs  thereof  attached  to  this  decree,  and  made  a 
part  hereof." 

Neither  party  will  recover  costs  against  the  other. 

(211  Fed.  »45) 

MAYO  V.  AMERICAN  MALTING  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  4,  1914.) 

No.  1210. 

L  Contracts  (|  lO*) — Requisites  and  Validity — Mutuality. 

A  provision,  in  a  contract  for  the  sale  of  malt  to  be  shipped  as  or- 
dered, that  if  not  ordered  as  required  by  the  contract,  the  seller  might 
charge  one  cent  a  bushel  per  month  during  the  continuance  of  the  delay, 
and  that  if  all  the  malt  was  not  ordered  within  the  contract  period,  the 
seller  might  cancel  the  contract  for  the  unshipped  balance,  or  continue  to 
carry  the  malt  at  such  stipulated  price,  did  not  destroy  the  mutuality  of 
the  contract,  as  the  seller  would  by  the  general  law  have  such  a  choice 
of  modes  of  redress,  but  merely  fixed  In  advance  the  damages  for  delayed 
performance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  21-40;  Dec. 
Dig.  i  lO.* 

Mutuality  in  contract,  see  notes  to  American  Cotton  Oil  Co.  v.  Kirk,  15 
C.  C.  A.  543;  Oakland  Motor  Car  Co.  v.  Indiana  Automobile  Co.,  121 
C.  C.  A.  362.] 

2.  Sales  (§  116*) — Rescission  by  Buyeb — Breach  of  Contbact  by  Selleb. 
Under  a  contract  for  the  sale  of  malt,  by  which  it  was  agreed  that  the 
seller  would  not  quote  prices  on  malt  to  other  persons  in  the  buyer's  state, 
a  sale  of  malt  to  another  party  in  such  state  did  not  entitle  the  buyer 
to  rescind,  unless  he  was  thereby  prevented  from  selling  the  malt  pur- 
chased by  him  at  a  satisfactory  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §  290;  Dec.  Dig.  § 
116.»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  the  American  Malting  Company  against  George  D.  Mayo, 
trading  as  the  Mayo  Milling  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

S.  S.  P.  Patteson,  of  Richmond,  Va.,  for  plaintiff  in  error. 

John  A.  Cutchins,  of  Richmond,  Va.,  and  Edwin  Blumenstiel,  of 
New  York  City  (Cutchins  &  Cutchins,  of  Richmond,  Va.,  on  the  brief), 
for  defendant  in  error.  * 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 

District  Judge. 

f. 

*For  other  cases  see  same  topic  ft  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 


Digitized  by 


Google 


444  128  C.  C.  A.  REPORTS 

ROSE,  District  Judge.  [1]  The  parties  will  be  designated  as  they 
were  below.  The  malting  company  was  there  the  plaintiff,  Mr.  Mayo 
the  defendant.  On  October  26,  1911,  the  defendant  agreed  to  buy 
6,250  bushels  of  malt  from  the  plaintiff.  He  was  to  pay  $1.32  a  bush- 
el for  it.  The  terms  were  sight  draft,  bill  of  lading  attached.  He  was 
to  order  the  malt  shipped  in  approximately  equal  monthly  installments 
prior  to  June  1,  1912.  If  he  should  not  give  shipping  orders  as  re- 
quired by  the  contract,  the  seller  was  authorized  to  charge  him  for 
storing  and  carrying  a  cent  a  bushel  per  month  during  the  continuance 
of  the  delay.  If  he  failed  to  order  all  the  malt  within  the  contract 
period,  the  seller  was  given  the  option  of  canceling  the  contract  for 
the  unshipped  balance,  or  of  continuing  to  carry  the  malt  for  him  for 
such  time  as  it  deemed  fit  at  the  stipulated  cent  a  bushel  per  month. 

Defendant  claims  that  this  reservation  of  alternative  remedies  to 
the  plaintiff  in  the  event  of  the  defendant's  breach  destroyed  the  mu- 
tuality of  the  contract.  A  seller  would,  by  the  general  law,  have  such 
a  choice  of  modes  of  redress.  The  contract  merely  fixes  in  advance 
the  damages  for  delayed  performance.  This  contention  does  not  re- 
quire further  consideration. 

[2]  The  defendant  never  ordered  any  of  this  malt.  Subsequent  to 
June  1,  1912,  he  several  times  asked  the  plaintiff  to  cancel  the  contract. 
It  refused  to  do  so.  It  told  him  that  upon  certain  conditions  it  would 
carry  the  malt  for  him  to  December  31st  without  exacting  the  month- 
ly compensation  of  a  cent  a  bushel.  He  never  accepted  this  offer,  or 
bound  himself  to  the  conditions  named.  On  the  28th  of  October,  1912, 
he  notified  the  plaintiff  that  he  would  not  take  the  malt.  It  caused  the 
malt  to  be  sold.  The  net  proceeds  of  the  sale  were  $4,866.64  less 
than  the  contract  price.  None  of  the  facts  thus  far  stated  are  in  dis- 
pute. The  defense  rests  on  other  grounds.  The  relations  between  the 
parties  began  in  September,  1911.  Defendant  then  wrote  to  plaintiff 
for  its  prices  for  distillers'  malt.  An  agent  of  the  plaintiff  thereupon 
called  upon  the  defendant.  At  the  interview  an  understanding  was 
reached  that  defendant  would  buy  malt  from  the  plaintiff,  and  that 
the  latter  would  not  quote  prices  on  distillers'  malt  to  other  persons  in 
Virginia.  This  understanding  was  never  reduced  to  writing.  Its  pre- 
cise terms,  conditions,  and  durations  do  not  appear  to  have  ever  been 
definitely  settled.  On  the  day  on  which  this  interview  took  place  de- 
fendant ordered  from  plaintiff  a  car  of  malt.  Subsequently  and  prior 
to  November  23,  1911,  other  orders  were  given.  One  of  these  was  that 
now  sued  upon.  All  of  them  were  in  writing.  Except  as  to  dates, 
qualities,  quantities,  and  prices  they  were  identical  in  terms.  Plaintiff 
in  the  fall  of  the  year  was  wont  to  contract  for  all  the  malt  he  expected 
to  need  in  the  next  9  or  10  months.  Such  seems  to  have  been  the  com- 
mon usage  of  the  trade.  Shipments  in  accordance  with  the  directions 
given  by  him  were  made  to  him  at  different  times  between  September 
19,  1911,  and  February  22,  1912.  He  paid  for  all  the  malt  he  receiv- 
ed. His  payments  footed  up  an  aggregate  of  over  $37,000.  For  some 
reason  during  the  season  of  1912,  the  Richmond  distillers  bought  much 
less  than  the  usual  quantity  of  malt.  The  barley  crop  of  1912  was 
large  and  of  high  average  quality.     The  price  of  malt  fell  rapidly. 
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In  September,  1911,  it  brought  f.  o.  b.  Richmond  $1.32  per  bushel. 
Thirteen  months  later  it  could  be  had  for  74  cents.  Defendant  himself 
testified  that  in  the  summer  and  fall  of  1912  he  held  some  thousands  of 
bushels  of  malt.  He  had  paid  the  preceding  year's  prices  for  it.  There 
was  a  very  small  local  demand.  In  the  general  markets  of  the  coun- 
try it  was  falling  with  great  rapidity.  He  and  a  Richmond  competitor 
of  his,  who  was  in  like  case,  tried  to  protect  themselves  by  agreeing 
not  to  sell  under  $1.35  a  bushel.  The  jury  was  entitled  to  infer,  if 
they  wished,  that  the  reason  why  he  never  agreed  to  the  conditions 
upon  which  the  plaintiff  offered  to  extend  the  time  of  delivery  was  that 
he  could  not  make  up  his  mind  to  surrender  the  hope  that  he  might 
escape  in  some  way  from  taking  the  malt  at  all.  While  things  were 
thus  drifting  along  a  car  of  distillers'  malt  sold  by  the  plaintiff  to  the 
Adams  Grain  &  Provision  Company  of  Richmond  arrived  in  that  city. 
The  defendant  learned  of  the  incident  almost  immediately.  He  at 
once,  on  the  23d  of  October,  wrote  to  the  plaintiff  that  he  regarded 
this  sale  to  one  whom  he  described  as  a  competitor  as  a  breach  of  the 
contract  with  him,  and  told  it  that  he  would  not  take  any  of  the  malt. 
In  the  court  below  and  here  he  contends  that  he  had  the  right  to  take 
this  position,  and  that  it  is  a  complete  answer  to  plaintiff's  demand. 

At  the  trial  plaintiff  objected  to  the  proof  of  the  verbal  understand- 
ing or  agreement.  It  said  that  the  evidence  was  offered  in  the  attempt 
to  add  by  parol  a  new  term  or  condition  to  a  written  contract.  It  re- 
lied, not  only  on  the  general  rules  of  law  upon  that  subject,  but  upon 
an  express  provision  of  the  contract  sued  on,  to  the  effect  that  no 
verbal  conditions  or  modification  of  it  would  be  valid.  The  court  al- 
lowed the  evidence  to  go  to  the  jury.  The  plaintiff  contended  that, 
€ven  if  there  was  a  parol  agreement,  it  was  not  operative  beyond  the 
latest  date  fixed  by  the  written  contracts  for  the  shipment  of  the 
malt.  It  argued  that  the  indulgence  as  to  time  of  delivery  given 
to  the  defendant  at  his  request  could  not  extend  the  life  of  the 
agreement  not  to  sell  to  others.  It  pointed  out  that  there  was  no  con- 
sideration shown  or  even  suggested  fo  sustain  a  binding  contract  to 
extend,  and  no  acceptance  by  defendant  of  plaintiff's  conditional  offer 
of  extension.  Again  the  court  overruled  the  objection  and  upheld  the 
contention  of  the  defendant.  The  court  told  the  jury  that  if  they  be- 
lieved that  on  the  23d  of  October,  1912,  the  defendant  could  have  sold 
the  malt  which  the  plaintiff  was  then  holding  for  him  at  a  price  satis- 
factory to  himself  and  at  which  he  was  holding  it,  and  that  he  was  pre- 
vented from  so  doing  by  reason  of  the  shipment  into  his  territory  of 
malt  at  a  price  below  that  at  which  he  was  then  holding  it,  they  must 
find  for  the  defendant.  They  were  further  instructed  that  if,  on  the 
other  hand,  they  found  that  the  shipment  did  not  prevent  the  plaintiff 
from  selling,  but  that  his  inability  to  do  so  was  the  result  of  a  long-con- 
tinued fall  in  the  market  price,  or  of  the  shutting  down  of  business  by 
his  customers,  or  for  any  other  cause  over  which  plaintiff  had  no  con- 
trol, their  verdict  must  be  for  the  plaintiff.  It  is  to  this  latter  instruction, 
and  to  the  refusal  to  tell  the  jury  that  the  shipment  in  question  in  itself 
entitled  the  defendant  to  rescind,  that  he  makes  his  most  serious  ob- 
jection. It  is  not  every  breach  of  a  term  or  provision  of  a  contract 
which  will  justify  its  rescission  by  the  other  party.    If  the  breach  did 
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him  no  hurt,  it  was  immaterial.  If  the  shipment  in  question  forced 
down  the  price  of  defendant's  malt,  or  kept  him  from  selling  it,  he  was 
injured  by  it  It  could  not  have  harmed  him  in  any  other  way. 
Whether  it  did  him  that  harm  was  squarely  submitted  to  the  jury. 
They  decided  against  him.  They  did  not  give  the  plaintiff  a  verdict 
for  the  full  amount  to  which  from  the  evidence  it  would  appear  to 
have  been  entitled.  The  1,500  bushels  of  malt  were  shipped  to  the 
Adams  Grain  &  Provision  Company.  They  paid  74  cents  a  bushel  for 
it,  or  $1,110  in  all.  Defendant  points  out  that  the  verdict  for  the 
plaintiff  was  for  $3,756.64,  and  that  this  is  precisely  $1,110  less  than 
the  sum  claimed  by  it.  Such  appears  to  be  the  fact.  We  do  not  see 
that  the  defendant  has  any  reason  to  complain  of  the  action  of  either 
court  or  jury. 
Affirmed. 


(211  Fed.  948) 

In  re  MEADOWS  et  aL 

(Circuit  CouT^  of  Appeals,  Second  Clrcolt    February  10,  1914.) 

Nos.  16,  17. 

Bankbuptcy  (8§  223,  368*) — (Compensation  of  Referee  and  Trustee. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  40,  30  Stat  556  (U.  S.  Ck>mp. 
St  1901,  p.  3436),  providing  that  referees  shall  receive  1  per  centum  of 
all  moneys  disbursed  to  creditors  by  the  trustee,  section  48,  which  prior 
to  the  amendment  of  1910  (Act  June  25,  1910,  c.  412,  f  9,  36  Stat  840 
[U.  S.  Comp.  St  Supp.  1911,  p.  1502])  provided  for  specified  commissions, 
which  might  be  allowed  to  the  trustee  on  moneys  disbursed  by  him  be- 
longing to  estates  administered  by  him,  and  section  72,  as  added  by  Act 
Feb.  5,  1903,  c.  487,  §  18,  32  Stat  800  (U.  S.  Comp.  St  Supp.  1911,  p. 
1512),  providing  that  neither  the  referee  nor  trustee  shall  in  any  form 
or  guise  receive,  nor  shall  the  court  allow,  any  other  or  further  com- 
pensation than  that  expressly  authorized  by  that  act,  where  a  bankrupt 
to  secure  valid  loans  pledged  negotiable  stock  and  bonds  having  a  market 
value  about  equal  to  the  amount  of  the  loan,  which  were  sold  in  bank- 
ruptcy, realizing  a  small  surplus,  the  trustee  and  referee  were  entitled 
to  commissions  only  on  the  surplus  after  paying  loan,  especially  where 
the  commissions  on  the  entire  amount  would  have  exceeded  the  surplus. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  571,  888-894; 
Dec.  Dig.  §f  223,  368.'] 

Petitions  to  Revise  Order  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  New  York. 

In  the  matter  of  Harold  G.  Meadows  and  another,  as  individuals 
and  members  of  the  firm  of  Meadows,  Williams  &  Co.,  bankrupts. 
On  petitions  by  William  H.  Hotchkiss,  referee,  and  Edward  F.  Walsh, 
trustee,  to  review  an  order  which  sustained  exceptions  by  a  creditor 
to  the  trustee's  final  report  and  disallowed  commissions  to  the  trustee 
and  referee,  except  so  far  as  they  were  based  upon  moneys  disbursed 
and  realized  from  available  assets,  exclusive  of  the  amount  due  to 
pledgees  upon  their  securities.     Order  affirmed. 

The  opinion  of  the  District  Court  is  reported  in  199  Fed.  304. 

See,  also,  181  Fed.  911. 

•For  oUier  cases  see  same  topic  &  9  kumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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John  Lord  O'Brian  and  Bradley  Phillips,  both  of  Buffalo,  N.  Y., 
for  appellants. 

Shire  &  Jellinek,  of  Buffalo,  N.  Y.  (Vernon  Cole  and  Edward  L. 
Jellinek,  both  of  Buffalo,  N.  Y.,  of  counsel),  for  respondent. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  On  August  25,  1908,  the  bankrupts,  who  had 
been  doing  business  as  stock  and  bond  brokers  at  Buffalo,  N.  Y.,  were, 
on  their  own  petition,  adjudged  bankrupts.  It  is  unnecessary  to  enter 
upon  a  discussion  of  the  facts  or  to  state  them  in  detail  as  there  is 
practically  no  dispute  regarding  them. 

The  question  is  one  of  law  and  may  be  epitomized  as  follows :  Where 
a  bankrupt  has  borrowed  money  from  a  bank  and  has  pledged  negotia- 
ble stock  and  bonds  for  its  repayment,  having  a  market  value  about 
equal  to  the  amount  of  the  loan,  and  the  pledged  property  is  sold  in 
bankruptcy,  realizing  a  small  surplus,  are  the  trustee  and  referee  en- 
titled to  commissions  on  the  entire  amount  realized  or  only  upon  the 
surplus  after  paying  the  loan? 

We  are  of  the  opinion  that  upon  these  facts  the  commissions  should 
be  charged  only  upon  the  amount  realized  by  the  estate.  Section  72 
provides : 

**That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall  in  any  form 
or  guise  receive,  nor  shall  the  court  allow  him,  any  other  or  further  com- 
pensation for  his  service  than  that  expressly  authorized  and  prescribed  by 
this  act.*' 

The  compensation  which  alone  can  be  received  by  the  referee  and 
trustee  is  expressly  provided  for  in  sections  40  and  48  respectively. 
Section  40  permits  a  commission  of  1  per  centum  to  the  referee  "on 
all  moneys  disbursed  to  creditors  by  the  trustee."  Section  40,  prior  to 
the  amendment  of  1910,  provided  for  certain  commissions  which  may 
be  allowed  the  trustee  on  moneys  disbursed  by  him,  belonging  to  an 
estate  which  he  has  administered.  Section  2  (5)  of  the  act  provides 
for  extra  compensation  where  the  court  has  authorized  the  trustee  to 
conduct  the  business  of  the  bankrupt  for  a  limited  period,  but  this  was 
not  done  in  the  case  at  bar.  The  result  of  the  sale  of  the  securities 
was  of  no  benefit  financially  to  the  general  creditors,  if  the  appellants' 
position  be  correct,  for  the  amounts  allowed  by  the  referee  to  himself 
and  to  the  trustee  more  than  absorbed  the  small  surplus  realized  at  the 
sale.  The  total  amount  of  the  hens  was  $366,807.68.  The  total 
amount  received  from  the  purchaser  way  $371,485.55,  so  that  the 
amount  of  the  equity  of  redemption,  which  was  the  only  interest  the 
creditors  had  in  the  securities  was  $4,677.87.  The  amounts  allowed  by 
the  referee  aggregate  $5,807.64,  so  that  the  jgeneral  creditors  are  worse 
off  by  $1,129.77  than  they  would  have  been  if  the  banks  had  sold  the 
securities.  The  suggestion  that  the  deposit  of  $10,670.13  in  the  Fidel- 
ity Trust  O^mpany  to  the  credit  of  the  bankrupt  partnership  was  saved 
by  the  trustee's  sale  can  hardly  be  maintained.  There  is  no  reason  to 
suppose  that  the  sale  of  the  securities,  if  made  by  the  banks,  would 
not  have  been  an  honest  sale  and  that  full  notice  would  not  have  been 
given  to  all  interested  in  the  securities.    In  short,  there  is  nothing  to 
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induce  us  to  think  that  a  sale  by  the  pledgees  would  not  have  realized 
as  much  as  the  sale  by  the  trustee. 

We  must  not  be  understood  as  questioning  the  right  of  the  trustee 
to  sell  the  securities,  the  title  to  which  remained  in  3ie  bankrupts  and 
passed  from  them  to  him.  Realizing,  however,  as  he  must  have  done, 
that  the  only  interest  the  creditors  whom  he  represented  had  in  the 
security  was  the  equity  of  redemption,  and  being  able  to  estimate  with 
accuracy  what  that  equity  was,  we  think  it  doubtful  whether  he  and 
the  referee  should  have  taken  the  course  they  did  take,  knowing  that 
if  they  took  the  fees,  which  they  now  claim,  their  action  would  be 
detrimental  to  the  interests  of  the  general  creditors.  These  creditors 
might  be  justified  in  thinking  that  the  sale  by  the  trustee  was  not  for 
their  interest,  but  was  had  for  the  purpose  of  enabling  these  officers  to 
collect  commissions  on  the  entire  value  of  the  property,  although  the 
creditors  had  no  interest  except  in  the  small  equity.  We  do  not  intend 
to  question  the  good  faith  of  the  referee  and  trustee  in  ordering  and 
conducting  the  sale  in  question.  We  have  called  attention  to  the  lack 
of  benefit  to  the  creditors  to  emphasize  the  improbability  that  Congress 
intended  to  include  money  paid  to  banks,  under  such  circumstances  as 
are  here  developed,  as  money  disbursed  to  creditors  by  the  trustee. 

It  is  conceded  that  the  pledges  were  in  all  respects  regular  and  valid, 
the  security  was  given  by  the  bankrupts  to  the  banks  to  secure  honest 
loans.  The  only  interest  the  creditors  or  the  trustee  had  in  the  pledged 
property  was  in  the  equity  of  redemption.  When  that  is  ascertained,  a 
reliable  basis  is  found  upon  which  commissions  may  be  computed. 
The  theory  upon  which  commissions  are  allowed  is  that  they  shall  be 
regulated  with  reference  to  the  benefits  conferred  on  the  estate.  In 
the  case  at  bar  no  benefit  was  conferred  upon  the  creditors,  the  amount 
in  the  hands  of  the  trustee  was  not  increased  and  no  basis  for  extra 
compensation  amounting  to  nearly  $6,000  was  laid.  The  net  result  of 
the  proceeding  in  the  bankruptcy  court  is  that  in  order  to  collect  a 
$4,677  equity  for  the  general  creditors  $5,800  has  been  expended. 
The  validity  of  the  pledges  of  the  property  to  the  banks  was  never 
disputed  and  as  most  of  the  property  had  a  market  value,  the  balance 
due  to  the  estate  could  at  any  time  have  been  ascertained.  The  general 
creditors  had  no  interest  in  these  securities  unless  their  value  exceed- 
ed the  debts  for  which  they  were  pledged  and  yet  the  referee  and 
trustee  demand  a  percentage  upon  the  entire  amount  so  realized.  The 
result  of  the  proceeding  being  that  the  creditors  would  have  been  much 
better  off  if  the  pledgees  had  been  permitted  to  sell  the  pledged  prop- 
erty without  interference.  These  officers  not  only  appropriated  the 
entire  equity  of  redemption  but  collected  a  part  of  their  percentages 
from  property  which  otherwise  would  have  been  divided  among  the 
general  creditors. 

If  it  be  once  established  that  the  bankruptcy  officials  can  collect  the 
percentages  authorized  by  the  two  sections  in  question  from  the 
pledged  property,  irrespective  of  its  value  to  the  estate,  it  follows  logi- 
cally that  if  the  property  be  worth  far  less  than  the  debt  for  which  it 
is  pledged,  still  these  officials  may  collect  the  percentages. 

The  order  is  affirmed. 
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(211  Fed.  951) 
McKINNBY  V.  GENERAL  ACCIDENT  FIRE  ft  LIFE  ASSUR.  CO.,  Limited. 

(Circuit  Ck>urt  of  Appeals,  Eightli  CJlrcoit    March  7,  1914.) 

No.  3979. 

(Syllahua  hy  the  Court,) 

L  INSUBANOB  (§  646*) — Accident  Insubancb — ^Rioht  of  Recovery — Bubden 
OF  Pboof. 

Under  a  policy  whereby  the  insurance  company  contracts  that  if  death 
shall  result  to  the  insured  from  bodily  injuries  caused  by  an  accident 
alone  within  90  days  from  the  date  of  the  injuries  it  will  pay  on  account 
thereof  $5,0(X>  in  addition  to  specified  weekly  indemnity,  and  that  if 
such  injuries  shall  'Immediately,  wholly  and  continuously  disable  and 
prevent  the  insured  from  performing  any  and  every  kind  of  duty  pertain- 
ing to  his  occupation,  and  during  the  period  of  such  continuous  disability 
and  within  two  hundred  weeks  from  the  date  of  the  accid^it,  result"  in 
the  death  of  the  insured,  the  company  will  pay  $5,000,  it  is  indispensable 
to  a  recovery  for  a  death  occurring  more  than  90  days  after  the  date  of 
the  bodily  injuries  caused  by  the  accident  that  they  should  have  imme- 
diately, wholly,  and  continuously  disabled  and  prevented  the  insured  from 
performing  any  of  the  duties  of  his  occupation. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  (3ent.  Dig.  {|  1555,  1645- 
1668;  Dec.  Dig.  §  646.* 

Accident  insurance — risk  and  causes  of  loss,  see  notes  to  National  Ace. 
Society  of  City  of  New  York  v.  Dolph,  38  C.  C.  A.  3;  New  Amsterdam 
Casualty  Co.  v.  Shields,  85  C.  C.  A.  126,] 

2.  INSUBANCE  (J  146*) — ^AcnoN  ON  Policy — Constbuction. 

Where  the  terms  of  a  contract  are  unambiguous  and  their  meaning  is 
plain,  they  must  be  held  to  mean  what  they  clearly  express,  and  no  room 
is  left  for  construction. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  M  292,  294-298; 
Dec  Dig.  §  146.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  Susie  C.  McKinney  against  the  General  Accident  Fire  & 
Life  Assurance  Company,  Limited.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

C.  M.  Williams,  of  Hutchinson,  Kan.,  for  plaintiflf  in  error. 
J.  C.  Rosenberger  and  Kersey  Coates  Reed,  both  of  Kansas  City, 
Mo.,  for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  This  case  presents  a  single  question. 
Is  pleading  and  proof  that  the  accidental  bodily  injuries,  which  caused 
the  death  of  the  insured,  immediately,  wholly,  and  continuously  dis- 
abled him  from  performing  the  duties  pertaining  to  his  occupation,  in- 
dispensable to  a  recovery  by  the  beneficiary  on  account  of  such  a  death 
which  occurred  more  than  90  days  after  the  infliction  of  the  injuries 
under  a  policy  of  accident  insurance  whereby  the  maker  agrees  to  pay 
for  death  caused  by  accidental  bodily  injuries  on  these  conditions : 

"If  any  one  of  the  disabilities  enumerated  below"  (the  first  of  which  was 
death)  "shall  result  from  such  injuries  alone,  within  ninety  days  from  the 

*For  other  cases  see  same  topic  A  S  nttmbbb  in  Dec.  A  Am.  Digs.  1907  to  dat<».  &  Rep'r  Indexes 
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date  of  the  accident,  the  corporation  will  pay  the  sum  specified  opposite  such 
disability,  under  section  *B*"  (which  sum  was  $5,000),  "and  in  addition  to 
weekly  indemnity  as  provided  in  part  2,  from  the  date  of  the  accident  to  the 
date  of  death,  dismemberment  or  loss  of  sight ;  or,  if  such  injuries  shall,  in- 
dependently and  exclusively  of  all  other  causes,  immediately,  wholly  and 
continuously  disable  and  prevent  the  insured  from  performing  any  and  ev- 
ery kind  of  duty  pertaining  to  his  occupation,  and,  during  the  period  of 
such  continuous  disability  and  within  two  hundred  weeks  from  the  date  of 
the  accident,  shall  result  in  any  one  of  the  disabilities  enumerated  below** 
(the  first  of  which  was  death),  "the  corporation  will  pay  the  sum  specified  op- 
posite such  disability  under  section  *B*"  (which  sum  was  $5,000),  "and  in 
addition,  weekly  indemnity  as  provided  in  part  2  to  the  date  of  the  death* 
dismemberment  or  loss  of  sight" 

The  court  below  answered  this  question  in  the  affirmative  and  sus- 
tained a  demurrer  to  a  complaint  for  a  recovery  for  the  death  of  an 
insured  which  disclosed  the  facts  that  his  accidental  injuries  occurred 
on  September  25,  1909,  that  they  did  not  disable  him  from  performing 
the  duties  of  his  occupation  until  March  15,  1910,  and  that  he  did  not 
die  until  May  21,  1911. 

[1]  Counsel  specifies  this  ruling  as  error,  argues  that  the  condition 
that  "if  such  injuries  shall  immediately,  wholly  and  continuously  dis- 
able" the  insured  found  in  the  second  part  of  the  paragraph  quoted 
does  not  limit  the  right  of  recovery  for  his  death  after  the  90  days, 
but  applies  to  the  weekly  indemnity  only,  because,  as  he  contends,  there 
is  strong  reason  for  conditioning  the  right  to  recover  the  weekly  in- 
demnity by  immediate  and  continuous  disability  and  none  for  thus  lim- 
iting the  beneficiary's  right  to  recover  for  the  death  of  the  insured,  and 
he  cites  in  support  of  his  argument  Rorick  v.  Railway  Officials'  & 
Employes'  Ass'n,  119  Fed.  63,  55  C.  C.  A.  369;  JEtna  Life  Ins.  Co.  v. 
Bethel,  140  Ky.  609,  131  S.  W.  523,  526;  and  Continental  Casualty  Co. 
v.  Colvin,  77  Kan.  561,  95  Pac.  565.  The  opinions  in  these  cases  have 
been  read  and  considered,  but  they  are  neither  authoritative  nor  per- 
suasive upon  the  question  in  this  case,  because  none  of  the  contracts 
in  either  of  the  cases  cited  contain  the  clear  and  conclusive  agreement 
which  has  been  recited.  There  is  a  sound  reason  for  limiting  the  acci- 
dental deaths  occurring  more  than  90  days  after  the  accidents  for 
which  an  insurance  company  agrees  to  become  liable  to  those  caused 
by  accidents  which  are  followed  by  immediate,  complete  and  continuous 
disability.  The  proportion  of  deaths  that  are  caused  by  accidents  inde- 
pendently of  all  other  causes  is  small.  All  die,  but  most  deaths  are 
caused  by  disease  or  by  causes  other  than  accidents.  It  is  not  difficult 
to  prove  by  the  mistaken  opinions  of  witnesses  that  a  death  which  oc- 
curs more  than  90  days  after  an  accident  which  was  not  followed  by 
immediate  and  continuous  disability  was  caused  by  that  accident  inde- 
pendently of  all  other  causes,  even  when  the  truth  is  that  it  was  caused 
by  disease  alone,  or  by  disease  and  the  accident.  It  was  undoubtedly 
to  guard  itself  against  recoveries  for  such  deaths  and  to  restrict  its 
liability,  as  it  had  the  moral  and  legal  right  to  do,  to  the  liability  for 
deaths  occurring  more  than  90  days  after  the  accidents  to  those  in 
which  the  immediate,  complete,  and  continuous  disabili^  of  the  victims 
after  the  accidents  presented  physical  evidence  that  the  accidents  were 
the  cause  thereof,  that  the  company,  while  it  contracted  without  condi- 


Digitized  by 


Google 


VALLEY   CAMP  COAL  CO.  V.  KUCBWICZ  451 

tion  to  pay  $5,000  for  the  accidental  death  of  the  insured  occurring 
within  90  days  after  the  accident,  limited  its  liability  to  pay  for  his  ac- 
cidental death  occurring  more  than  90  days  after  the  accident  and  with- 
in 200  weeks  thereof  by  the  express  condition  that  the  injuries  caused 
by  the  accident  should  immediately,  wholly,  and  continuously,  until  his 
death,  disable  him  from  performing  any  duty  pertaining  to  his  occu- 
pation. 

[2]  A  consideration  of  the  reason  for  this  provision  of  the  policy 
and  of  the  general  rules  for  the  construction  of  contracts,  however, 
while  persuasive,  is  not  controlling  in  the  case  in  hand,  for  the  terms 
of  the  policy  are  free  from  ambiguity  or  uncertainty,  and  this  case  falls 
under  the  familiar  rule  that,  where  the  terms  of  a  contract  are  unam- 
biguous and  plain,  they  must  be  held  to  mean  what  they  clearly  ex- 
press, and  no  room  is  left  for  construction.  Imperial  Fire  Ins.  Co.  v. 
Coos  County,  151  U.  S.  452,  463,  14  Sup.  Ct.  379,  38  L.  Ed.  231 ;  Liv- 
erpool &  London  &  Globe  Ins.  Co.  v.  Kearney,  94  Fed.  314,  319,  36 
C.  C.  A.  265;  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  916,  921,  57  C.  C. 
A.  188,  61  L.  R.  A.  137. 

Stripped  of  some  of  its  verbiage,  the  plain  and  certain  contract  of 
this  insurance  company  by  its  policy  was  to  pay  to  the  plaintiff,  the 
beneficiary  named  therein,  $5,000  on  account  of  the  death  of  the  in- 
sured occurring  within  90  days  after  the  accident  which  alone  caused 
it,  and  to  pay  her  $5,000  on  account  of  his  death  occurring  more  than 
90  days  and  within  200  weeks  after  the  accident  which  alone  caused 
it,  if  the  bodily  injuries  inflicted  by  that  accident  immediately,  wholly, 
and  continuously  disabled  and  prevented  him  from  performing  any 
and  every  duty  pertaining  to  his  occupation.  The  plaintiflf  admits  by 
her  complaint  that  the  death  of  the  insured  did  not  occur  within  90 
days  after  the  accident  which  caused  it  and  that  the  bodily  injuries 
caused  by  that  accident  did  not  immediately,  wholly,  or  continuously 
thereafter  disable  or  prevent  him  from  performing  for  several  months 
duties  pertaining  to  his  occupation.  The  death  of  the  insured  was  not, 
therefore,  one  of  those  on  account  of  which  the  insurance  company 
agreed  to  make  a  payment  to  the  beneficiary,  and  the  judgment  below 
must  be  affirmed. 

It  is  so  ordered. 


(211  Fed.  953) 

VALLEY  CAMP  COAL  CO.  v.  KUCEWICZ. 

(Circuit  Court  of  Appeals,  Third  Circuit    March  30,  1914.) 

No.  1828. 

Masteb  and  Servant  (5  286*) — Injubies  to  Servant — ^Negligence — Failure 
TO  Warn — Precautions—Questions  for  Jury. 

Where  plaintiff,  a  slate  picker  at  a  coal  tipple,  was  called  from  his 
regular  duty  In  the  early  morning,  before  daylight,  to  assist  In  adjusting 
a  belt  to  a  large  pulley  wheel  operated  by  electricity,  and  he  was  Injured 
by  the  sudden,  rapid  starting  of  the  wheel  while  engaged  In  such  work, 
whether  defendant  was  negligent  In  falling  to  warn  him  of  the  danger, 
and  whether  It  had  exercised  reasonable  care  to  safeguard  the  place,  by  ' 

•For  other  cuet  see  tame  topic  ft  S  ni^mbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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taking  reasonable  precautions  against  accidental  or  Inadvertent  starting 
of  the  machinery,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
1001,  1006,  1008,  1010-1015,  1017-1033,  103^-1042,  1044,  1046-1050;  Dec. 
Dig.  I  286.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  James  S.  Young,  District  Judge. 

Action  by  M.  Kucewicz  against  the  Valley  Camp  Coal  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

John  McCartney  Kennedy,  Watson  &  Freeman,  and  Robert  W. 
Sutton,  all  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
John  T.  Moore,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  Judge.  The  defendant  in  error,  an  alien,  brought 
suit  in  the  court  below  to  recover  from  plaintiff  in  error,  a  corpora- 
tion and  citizen  of  the  state  of  Pennsylvania,  damages  for  injuries 
alleged  to  have  been  occasioned  by  its  negligence. 
The  facts  as  disclosed  by  the  record  are  as  follows: 
On  January  5,  1912,  and  for  nearly  two  years  prior  thereto,  the 
plaintiff  was  employed  at  the  defendant's  mine,  his  principal  and  reg- 
ular duty  being  to  pick  slate  out  of  the  coal  that  had  been  taken  from 
the  mine.  On  the  day  above  stated,  while  yet  dark,  Kinloch,  super- 
intendent of  the  mine,  ordered  plaintiff  to  go  on  the  top  platform  of 
the  coal  tipple,  40  or  50  feet  above  the  ground,  to  assist  another  em- 
ploye in  putting  a  belt  on  a  wheel,  which  was  then  at  rest.  The  wheel 
was  some  eight  feet  in  diameter,  and  the  belt  very  heavy  and  ten 
inches  in  width.  It  led  from  this  large  wheel  down  to  a  smaller  wheel 
on  the  ground  floor,  connected  with  machinery  for  raising  coal  from 
the  mine.  The  machinery  was  actuated  by  electricity  in  charge  of 
an  engineer  down  on  the  floor  of  the  mine  and  some  200  feet  away 
from  the  wheel  on  which  the  plaintiff  was  assisting  to  place  the  belt 
A  narrow  platform,  but  of  sufficient  width  for  the  purpose,  seems  to 
have  surrounded  the  wheel  on  which,  at  the  time  of  the  accident,  plain- 
tiff, another  man  called  an  engineer,  and  Kinloch,  the  superintendent 
of  the  mine,  were  standing.  Plaintiff  was  standing  on  one  side  of  the 
wheel  and  the  engineer  on  the  other,  both  engaged  in  putting  the  belt 
on  this  large  wheel.  It  appears  that  after  the  belt  had  been  once  put 
on,  the  wheel  was  started,  on  a  signal  shouted  from  this  platform 
to  some  one  who  touched  a  button  on  the  first  floor,  which  rang  a 
bell  in  the  switch  room  where  the  engineer  was  in  charge.  Directly 
after  the  wheel  was  started,  the  belt  again  came  off,  the  machinery 
was  stopped,  and  the  two  men  undertook  again  to  place  the  belt  back 
on  the  wheel.  While  doing  so,  and  before  the  belt  had  been  put  in 
position,  the  wheel  suddenly  started  at  high  speed  and  the  plaintiff, 
who  was  holding  the  belt  with  both  hands,  was  so  caught  by  it  that 
he  was  thrown  from  the  wheel  down  onto  the  floor  immediately  be- 
neath the  platform,  and  sustained  the  injuries  complained  of. 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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It  was  in  evidence  that  the  plaintiff  had  never  been  employed  in  this 
work  of  placing  or  assisting  to  place  the  belt  on  this  wheel  prior  to 
the  morning  in  question.  The  hour  was  about  twenty  minutes  before 
seven  in  the  morning,  the  month  of  December,  and  as  it  was  not  yet 
light,  Kinloch,  the  superintendent,  had  a  torch  in  his  hand  to  furnish 
the  necessary  light  for  the  operation.  No  signal  was  given  from  the 
platform  for  the  starting  of  the  wheel  this  second  time.  The  engi- 
neer testified,  however,  that  he  did  receive  a  signal  from  the  bell  con- 
nected with  the  button  on  the  first  floor,  although  the  man  who  usu- 
ally gave  that  signal  testified  that  he  did  not  give  it  for  the  second 
starting.  There  is  practically  no  evidence  to  show  just  how  this 
wheel  came  to  be  started,  or  how,  if  at  all,  the  bell  was  rung.  The  evi- 
dence shows  that,  where  the  machinery  actuating  such  a  wheel  is 
started  by  steam,  it  may  be,  and  generally  is,  when  a  belt  is  being  put 
on,  started  slowly,  in  order  to  assist  the  placement  of  the  belt,  but 
that  where  the  machinery  is  actuated  by  electricity,  this  slow  turning 
of  the  wheel  cannot  be  had,  but  it  commences  to  revolve  suddenly  and 
at  once  at  high  speed,  as  was  the  case  at  the  time  of  the  accident. 

Plaintiff  contends  that  the  work  he  was  required  to  assist  in  doing, 
and  the  place  where  it  was  to  be  performed,  were  necessarily  danger- 
ous, and  that  as  he  was  without  experience  in  such  work,  it  was  the 
duty  of  his  employer  to  warn,  or  to  cause  him  to  be  warned,  of  dan- 
gers attendant  upon  what  he  was  required  to  do.  It  is  admitted  that 
no  such  warnings  were  given,  but  it  is  contended  by  the  defendant 
that  none  were  required,  as  plaintiff  had  been  working  on  and  around 
the  machinery  of  the  mine  for  more  than  two  years,  and  could  not 
have  been  unaware  of  the  conditions  surrounding  the  replacing  of  the 
belt  in  question,  and  of  the  dangers,  if  any,  attending  the  same,  though 
he  had  never  been  actually  engaged  in  such  work. 

It  was  upon  this  uncontradicted  testimony  that  defendant  made  its 
request,  at  the  conclusion  of  the  evidence,  that  the  jury  should  be 
instructed  to  return  a  verdict  in  favor  of  the  defendant.  This  mo- 
tion was  refused,  and  the  case  was  submitted  to  the  jury  by  the 
learned  judge  of  the  court  below,  in  a  charge  which  fairly  stated  the 
contentions  both  of  the  plaintiff  and  the  defendant.  The  verdict  and 
judgment  thereon  being  in  favor  of  the  plaintiff,  the  present  writ  of 
error  was  sued  out  by  the  defendant.  The  only  assignment  of  error 
is  founded  on  the  exception  to  the  refusal  of  the  court  below  to  grant 
the  peremptory  instructions  asked  for. 

Having  examined  carefully  all  the  evidence  disclosed  in  the  record, 
we  think  the  court  below  was  justified  in  not  withholding  this  case 
from  the  jury.  The  evidence  tended  to  show  that  the  work  required 
of  the  plaintiff  had  peculiar  dangers  of  its  own,  owing  to  the  possi- 
bility of  the  wheel  being  inadvertently  or  accidentally  started  in  rapid 
revolution  while  the  work  was  going  on;  that  such  starting,  where 
electricity  was  used  as  the  motive  power,  was  always  sudden  and  at 
high  initial  speed,  diflfering  in  that  respect  from  the  slow  and  gradual 
movement  where  steam  was  the  actuating  force.  Such  being. the  case, 
the  court  below  decided  to  submit  to  the  jury  the  question,  as  to  what 
were  the  dangers  of  the  place  in  which  he  was  required  to  work,  and 
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whether  they  were  such  as  imposed  upon  the  employer  a  duty  of  in- 
structing a  man  inexperienced  in  such  work  in  regard  to  them.  More- 
over, in  view  of  the  danger  peculiar  to  the  situation,  of  an  inadvertent 
or  accidental  starting  of  the  machinery,  the  question  arises  on  the 
evidence,  whether  defendant  had  performed  the  master's  duty  of  ex- 
ercising reasonable  care  to  safeguard  the  place  wherein  his  employe 
is  required  to  work,  by  taking  precautions  against  such  accidental  or 
inadvertent  starting  of  the  machinery,  precautions  not  necessary  un- 
der other  and  ordinary  circumstances. 

We  think  these  questions  were  properly  for  the  jury,  and  therefore 
the  judgment  below  is  affirmed. 


(211  Fed.  956) 

GOOD  V.  KANB.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  7,  1914.) 

No.  133. 

(8yllaJ)U9  by  the  Court.) 

1.  Bankruptcy  (J  136*) — Summabt  Proceedings  Against  Bankrupt — Evi- 

dence. 

On  a  hearing  upon  an  order  on  the  bankrupt  to  show  cause  why  he 
should  not  be  required  to  turn  over  assets  to  the  trustee,  his  testimony  on 
his  general  examination  at  the  first  meeting  of  his  creditors  is  admissible 
against  him,  even  tiiough  the  referee  at  that  examination  erroneously 
denied  the  bankrupt  the  right  to  have  his  counsel  cross-examine  him  and 
give  him  an  opportunity  in  that  way  to  explain  and  to  correct  the  tes- 
timony on  his  examination. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  233,  235; 
Dec.  Dig.  S  136.*] 

2.  Bankruptcy  ({  446*) — ^Petition  to  Revise — ^Decisions  Reviewable. 

Decisions  of  disputed  questions  of  fact  on  conflicting  evidence  are  not 
reviewable  upon  a  petition  to  revise. 

But  the  question  of  law  whetJier  or  not  there  was  any  substantial  evi- 
dence to  sustain  a  decision  or  order  may  be  considered  or  determined  by 
tiie  appellate  court  upon  such  a  petition. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  929;  Dec. 
Dig.  I  446.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  O.  A.  9.] 

3.  Bankruptcy   (|   136*) — Possession  of  Property — Presumption — Burden 

OF  Proof. 

When  property  of  a  bankrupt  estate  is  traced  to  the  possession  of  one 
on  the  eve  of  his  bankruptcy,  it  is  presumed  to  remain  in  his  possession 
or  under  his  control  until  he  satisfactorily  accounts  to  the  court  of  bank- 
ruptcy for  its  disposition  or  disappearance,  and  the  burden  is  on  him  so 
to  account 

He  cannot  escape  an  order  for  its  surrender  by  a  mere  denial  under 
oath  that  he  has  the  property  or  Its  proceeds  in  his  possession  or  under 
his  control,  or  that  they  are  the  property  of  the  bankrupt  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  233,  235; 
Dec.  Dig.  i  136.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri ;  David  P.  Dyer,  Judge. 

*For  other  cases  see  same  topic  &  §  nombbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Inaexes 
*  RehejirtDK  denied  Majr  L  1914. 
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Petition  by  Isadore  Good  against  Joseph  Kane,  trustee  in  bankrupt- 
cy of  the  estate  of  Isadore  Good,  bankrupt,  to  revise  an  order  of  the 
referee,  affirmed  by  the  District  Court,  that  petitioner  turn  over  cer- 
tain property  to  the  trustee.    Petition  to  revise  dismissed. 

C.  W.  Rutledge,  of  St.  Louis,  Mo.,  for  petitioner. 

Lee  W.  Grant,  of  St.  Louis,  Mo.,  and  W.  H.  Close,  for  respondent. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  [1]  Isadore  Good,  a  bankrupt,  chal- 
lenges, by  a  petition  to  revise,  an  order  of  the  referee  which  was  af- 
firmed by  the  District  Court,  that  he  turn  over  to  the  trustee  $2,000 
which  they  found  was  property  of  his  bankrupt  estate  and  in  his  pos- 
session. He  founds  his  challenge  on  the  grounds :  (1)  That  the  referee 
and  the  court  admitted  in  evidence  against  him  on  the  hearing  for  the 
order  his  testimony  on  his  general  examination  at  the  first  meeting  of 
creditors,  at  which  it  was  alleged  that  he  was  denied  the  right  to  be 
cross-examined  by  his  counsel  or  to  explain  and  correct  his  testimony ; 
and  (2)  that  there  was  no  legal  evidence  that  the  bankrupt  had  in  his 
possession  or  under  his  control  $2,000  of  the  property  of  the  bankrupt 
estate  at  the  time  the  order  was  made.  The  answer  to  the  petition  de- 
nies that  the  referee  refused  to  permit  the  counsel  for  the  bankrupt  to 
cross-examine  him  on  his  general  examination  at  the  meeting  of  credi- 
tors; but,  even  if  the  referee  had  made  such  a  denial,  it  would  not 
have  disqualified  his  testimony  on  that  examination  as  evidence  against 
him,  although  it  would  have  undoubtedly  much  weakened  its  force.  A 
bankrupt  without  question  has  the  right  on  his  general  examination  at 
the  first  meeting  of  the  creditors,  or  at  any  other  examination,  to  the 
attendance  and  services  of  counsel  to  object  to  inadmissible  evidence 
and  examination,  to  except  to  erroneous  rulings  and  to  so  cross-exam- 
ine the  bankrupt  as  to  elicit  the  whole  truth  regarding  the  subjects  of 
the  examination  by  means  of  the  bankrupt's  correction  of  mistakes  in 
and  explanations  of  his  earlier  testimony.  A  timid,  thoughtless,  or  ig- 
norant debtor  may  not  be  led  on  by  a  quick,  trained  examiner  to  make 
mistaken  admissions  and  to  tell  half  truths  and  then  denied  the  oppor- 
tunity to  correct  or  explain  his  testimony  in  answer  to  questions  by 
his  own  counsel.  However,  there  was  no  error  in  the  admission  of 
his  g^eneral  examination  in  this  case  because  it  was  competent  evidence 
against  the  bankrupt  as  an  admission  against  interest  although  he  was 
denied  cross-examination.  In  re  Cole.  163  Fed.  180,  90  C.  C.  A.  50, 
23  L.  R.  A.  (N.  S.)  255;  Kirsner  v.  Taliaferro,  202  Fed.  51,  59,  120 
C.  C.  A.  305,  312,  313. 

[2]  Nor  is  the  position  that  there  was  no  legal  evidence  to  sustain 
the  finding  that  the  bankrupt  had  $2,000  belonging  to  his  estate  in  his 
possession  or  under  his  control  maintainable  here  upon  the  record 
which  is  presented.  The  bankrupt  himself  testified  on  his  general  ex- 
amination to  the  amounts  of  money  he  received  from  the  sales  of  his 
merchandise  at  wholesale  and  to  the  amounts  he  expended  during  the 
four  months  preceding  the  filing  of  the  petition  for  his  adjudication 
in  bankruptcy,  and  the  amounts  he  thus  received  exceeded  the  amounts 
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he  expended,  or  in  any  way  accounted  for,  by  at  least  $2,000.  He  also 
testified  that  during  this  time  he  was  constantly  selling  at  retail  and 
receiving  the  proceeds  of  considerable  quantities  of  goods,  but  that  he 
did  not  know  and  could  not  estimate  the  amounts  he  received  from 
these  sales.  He  testified  that  he  sold  at  wholesale  large  amounts  of 
goods  in  proportion  to  his  stock  at  prices  much  less  than  their  cost, 
took  the  money  of  all  these  sales,  and  kept  no  books  of  account  from 
which  the  amounts  of  his  sales,  receipts,  or  expenditures  could  be  de- 
termined with  reasonable  accuracy.    Counsel  in  his  brief  declares  that : 

"The  whole  case  turns  on  the  amount  of  goods  sold  Herman  Faber  and 
the  amount  of  cash  received  from  Faber.  The  referee  found  he  received  $5,- 
000  in  cash  from  Faber,  and  the  evidence  conclusively  shows,  and  petitioner 
contends,  he  received  but  $3,000  in  cash  from  him.  The  difference  is  the 
$2,000  the  referee  ordered  paid." 

If  the  crucial  question  had  been,  as  counsel  asserts,  whether  the 
bankrupt  received  $5,000  or  $3,000  from  Faber,  it  would  not  be  re- 
viewable in  this  case,  for  he  testified  on  his  general  examination  no 
less  than  four  times  tfiat  he  received  $5,000  in  cash  from  him,  and  on 
his  subsequent  examination  on  the  order  to  show  cause  he  testified  that 
he  received  only  $3,000.  His  own  testimony  was  both  competent  and 
conflicting.  This  hearing  is  on  a  petition  to  revise,  and  decisions  of 
disputed  questions  of  fact  on  conflicting  evidence  are  not  reviewable 
upon  a  petition  to  revise,  although  the  question  of  law  whether  or  not 
there  was  any  substantial  evidence  to  sustain  such  a  decision  or  order 
may  be  considered  and  determined  upon  such  a  petition.  In  re  Frank, 
182  Fed.  794,  797,  105  C.  C.  A.  226,  229;  Kirsner  v.  Taliaferro,  202 
Fed.  51,  56,  120  C.  C.  A.  305,  310;  In  re  Lee,  182  Fed.  579,  581,  105 
C.  C.  A.  117,  119. 

[3]  Nor  was  the  fact  that  the  bankrupt  denied  in  his  testimony  that 
he  had  this  $2,000  in  his  possession  or  under  his  control  conclusive 
of  that  issue.  There  was  much  competent  evidence  to  sustain  a  finding 
that  more  than  that  amount  of  money  of  his  estate  above  all  that  he 
claimed  to  have  paid  out  and  above  all  that  he  accounted  for  had  been 
received  by  him  within  the  four  months  preceding  the  filing  of  the 
petition  in  bankruptcy.  And  when  property  of  a  bankrupt  estate  is 
traced  to  the  possession  of  one  on  the  eve  of  his  bankruptcy,  it  is  pre- 
sirnied  to  remain  in  his  possession  or  under  his  control  until  he  satis- 
factorily accounts  to  the  court  of  bankruptcy  for  its  disposition  or  dis- 
appearance, and  the  burden  is  on  him  so  to  account.  He  cannot  es- 
cape an  order  for  its  surrender  by  simply  denying  under  oath  that  he 
has  it,  or  that  it  is  the  property  of  the  bankrupt  estate. 

The  conclusion  is  that  there  was  competent  and  substantial  evidence 
to  support  the  finding  and  order  below,  and  the  petition  to  revise  is, 
accordingly,  dismissed. 
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(211  Fed.  959) 

HUNTLEY  V.  EMPIRE  ENGINEERING  CORPORATION. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  10,  1914.) 

No.  86. 

1.  CUnals  (§  18*) — Construction— LiABiiJTT  fob  Injubies. 

A  party  contracting  with  the  state  to  widen  and  deepen  a  section  of  a 
canal  was  liable  for  any  damage  resulting  to  a  party  using  the  canal 
from  its  negligence  in  performing  its  contract 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent  Dig.  |§  20-24;  Dec.  Dig. 
«  18.*] 

2.  Canals  (|  18*) — ^Actions  fob  Injubies — ^Bubden  op  Pboof. 

Where  the  rock  upon  which  a  canal  boat  struck  must  have  been  raised 
while  a  contractor  with  the  state  was  in  possession  and  charge  of  the 
bottom  of  the  canal,  for  the  purpose  of  widening  and  deepening  it  the 
burden  was  on  it  to  explain  how  the  rock  became  displaced,  which  burden 
was  not  met  by  showing  that  the  buckets  on  its  ladder  dredge  did  not 
raise  the  rock  by  direct  contact. 

[Ed.  Note. — ^For  other  cases,  see  Canals,  Cent  Dig.  ff  20-24 ;  Dec.  Dig. 
«  18.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Libel  by  Loren  E.  Huntley,  individually  and  as  trustee,  against  the 
Empire  Engineering  Corporation.  From  a  decree  for  the  libelant 
(189  Fed.  516),  the  respondent  appeals.    Affirmed. 

D.  L.  Spring,  of  BuflFalo,  N.  Y.,  for  appellant. 
Brown,  Ely  &  Richards,  of  Buffalo,  N.  Y.  Q.  B.  Richards,  of  Buf- 
falo, N.  Y.,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  respondent  contracted  with  the  state 
of  New  York  to  perform  a  part  of  the  improvement  of  the  Erie  Canal, 
the  work  to  be  conducted  so  as  not  to  interfere  with  navigation.  It 
was  to  widen  and  deepen  one  section  while  the  state  continued  to 
operate  the  canal  as  usual.  The  original  depth  of  7  to  7i/^  feet  of 
water  was  to  be  increased  from  10  to  10^  feet.  October  24,  1909, 
the  contractor,  having  excavated  by  means  of  a  ladder  dredge  to  a 
point  within  35  to  40  feet  west  of  firidge  No.  101,  discontinued  there 
and  moved  the  dredge  to  a  point  about  150  feet  east  of  the  bridge. 
October  28th  at  1:15  a.  m.  the  steam  canal  boat  Paragon,  pushing  the 
canal  boat  L.  E.  Huntley  ahead  and  towing  the  canal  boats  Valiant, 
John  D.  Fish,  and  Ella  M.  Hamilton  astern  on  a  hawser  about  500 
feet  long,  approached  the  bridge  in  the  center  of  the  canal.  The  boats 
were  grain  laden  and  drew  6  feet  of  water  or  less ;  6  feet  being  the 
maximum  draft  allowed  by  law.  When  close  to  the  bridge,  the  L.  E. 
Huntley  struck  something  sustaining  injuries  which  caused  her  to  sink 
at  a  point  a  little  east  of  the  bridge.  The  Paragon  also  struck,  but 
cleared,  while  the  Valiant  fetched  up  and  remained  fast.  The  libel- 
ant, as  owner  of  the  boats  and  bailee  of  the  cargoes,  filed  this  libel 
to  recover  damages  of  the  respondent  on  the  ground  that  in  excavat- 

*For  other  cases  see  same  topic  &  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ing  it  had  thrown  up  a  large  rock  on  the  bottom  and  negligently  left 
it  unbuoyed  and  unmarked.  Judge  Hazel  directed  a  decree  for  the 
libelant,  from  which  the  respondent  appeals. 

The  canal  is  open  for  navigation  from  May  15th  to  November  15th 
in  every  year  and  is  used  by  many  boats  drawing  6  feet  of  water; 
canal  boats,  especially  steam  canal  boats,  generally  towing  in  the  center 
of  the  canal.  At  the  close  of  the  season,  the  water  is  run  out  through 
culverts  and  spillways,  so  that  the  bottom  is  bare.  The  rock  was  well 
known  to  some  of  the  witnesses  and  was  examined  when  the  water 
was  run  oflF  shortly  after  the  accident. 

[1]  The  law  is  quite  clear  that  the  respondent  is  responsible  for 
any  damage  resulting  from  its  negligence  in  performing  its  contract 
with  the  state.  St.  Peter  v.  Denison,  58  N.  Y.  416,  424,  17  Am.  Rep. 
258;  Dunn  v.  Empire  Engineering  Corporation,  147  App.  Div.  237, 
131  N.  Y.  Supp.  935;  Harrison  v.  Hughes,  125  Fed.  860,  60  C.  C.  A. 
442.  The  libel  proceeds  upon  this  theory,  and  not  upon  the  ground 
that  the  contract  with  the  state  was  made  for  the  libelant's  benefit, 
and  that  he  could  avail  himself  of  its  provisions. 

[2]  Therefore  the  single  question  is:  Did  the  respondent  displace 
the  rock  so  as  to  reduce  the  depth  of  water  in  the  canal?  It  is  proved 
that  this  rock  had  been  upon  the  bottom  for  many  years  and  did  not 
protrude  more  than  a  few  inches;  also,  that  at  the  time  of  the  ac- 
cident it  protruded  from  12  to  18  inches.  It  was  what  is  called  a 
hardhead,  described  as  being  a  round  or  oval  boulder  three  or  four 
feet  in  diameter.  That  this  change  in  its  position  must  have  happened 
shortly  before  the  accident  is  shown  by  the  fact  that  no  boat  had 
ever  touched  it  before  the  dredge  moved  to  the  other  side  of  the  bridge 
October  24th,  and  that  two  steam  canal  boats  which  passed  between 
that  date  and  October  28th,  when  this  accident  occurred,  did  touch  it 

The  dredge  is  a  large  rectangular  boat  having  what  is  called  a  la^'- 
der  extending  in  front  which  can  be  moved  up  and  down,  but  in  no 
other  way.  When  in  operation,  the  outer  end  of  the  ladder  rests  on 
the  bottom.  An  endless  belt  runs  around  its  length,  carrying  51  steel 
or  iron  buckets  some  2^  feet  wide  by  18  inches  deep.  When  the  belt 
is  set  in  motion,  the  buckets  move  at  the  rate  of  25  to  27  a  minute 
from  the  upper  end  of  the  ladder  toward  the  water  and  gradually 
turn  upside  down.  Their  weight  makes  the  belt  sag  down  to  the  bot- 
tom, and  they  begin  to  bite  in  about  10  feet  from  the  lower  end  of 
the  ladder.  From  that  point  they  move  forward  and  upward,  getting 
gradually  straighter  until  they  are  carried  in  a  vertical  position  full 
of  whatever  they  have  dug  around  a  cylinder  called  a  tumbler  and 
then  up  the  upper  side  of  the  ladder  to  a  hopper  at  the  upper  end 
where  they  empty  their  contents  and  return  via  the  underside  to  the 
bottom.  The  dredge  is  placed  in  the  center  of  the  canal  fixed  by  a 
single  spud  in  the  bottom  astern,  and,  by  the  movement  of  the  bow 
by  fasts  on  shore  controlled  by  winches  on  the  dredge,  the  ladder  is 
enabled  to  work  from  one  side  of  the  canal  to  the  other  transversely 
in  the  arc  of  a  circle.  There  was  absolutely  no  indication  that  the 
boulder  had  been  displaced  after  the  water  was  run  out  of  the  canal. 
The  dredge  had  evidently  worked  nearly  up  to  it.    If  the  buckets  had 
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Struck  and  rolled  it  over  as  they  rose  from  the  water  to  go  up  the 
ladder,  they  would  also  have  displaced  the  earth  around  it;  but  this 
was  not  the  case.  Nor  was  there  any  evidence  of  stoppage  in  the 
work  of  the  dredge  or  of  injury  to  any  of  the  buckets  which  would 
certainly  have  been  the  result  of  contact  with  so  large  a  rock. 

The  respondent  was,  so  to  speak,  in  possession  and  charge  of  the 
bottom  of  the  canal  where  it  was  working.  This  necessarily  follows 
from  what  it  had  contracted  to  do.  The  District  Judge  found,  and 
we  think  on  sufficient  evidence,  that  the  rock  must  have  been  raised 
during  the  time  the  respondent  was  at  work.  There  is  no  conceivable 
cause  for  it  excepting  the  work.  Under  these  circumstances,  we  think 
the  burden  of  explanation  was  upon  the  respondent.  If  it  had  of- 
fered no  explanation  at  all,  we  think  it  would  properly  have  been 
held  liable.  The  explanation  it  does  give  goes  only  to  show  that  the 
buckets  did  not  raise  the  rock  by  direct  contact.  While  we  are  not 
convinced  that  the  buckets  actually  contacted  with  and  moved  the  rock, 
their  operation  on  the  bottom  may  have  caused  the  change  indirectly. 
Under  the  peculiar  circumstances  of  the  case,  we  think  the  respond- 
ent has  not  met  the  burden  of  explanation,  and  we  come  to  this  con- 
clusion less  reluctantly  because  the  touching  of  the  rock  by  two  other 
steam  canalboats  between  October  24th  and  28th  should  have  put  it 
on  inquiry  whether  something  was  not  radically  wrong  at  the  point 
where  its  dredge  had  been  working. 

Decree  affirmed,  with  interest  and  costs. 


(211  Fed.  961) 

WOFFORD  V.  PRESS  PUB.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  11,  1914.) 

No.  137. 

Libel  and  Slander  (f  86*) — Innuendo — CJomplaint. 

Defendant  newspaper,  after  tlie  failure  of  a  trust  company,  printed  sev- 
eral articles  stating  that  C,  a  stockholder  and  director,  had  iUegally  per- 
mitted liis  personal  friends  and  business  associates  to  borrow  large  sums 
of  money  on  insufficient  security  or  on  no  security,  in  fraud  of  the  rights 
of  creditors  and  stockholders,  and  in  violation  of  the  laws  of  the  state. 
Thereafter  an  article  was  published  stating  that  efforts  were  being  made 
to  pay  the  depositors  in  full,  and  charged  that  the  notes,  representing 
money  loaned  to  C.  and  his  friends,  would  yield  more  than  was  expected, 
after  which  followed  a  list  of  the  makers  of  bills  or  notes  due  to  the  trust 
company  under  a  heading  that  they  contained  "the  names  of  some  friends 
of  (Uity  Chamberlain  H.,"  who  was  also  accused  of  the  same  offenses  as 
C.  In  the  list  appeared  plaintiff's  name,  followed  by  the  figures  $10,000. 
Held,  that  such  publication  was  insufficient  to  sustain  an  innuendo  that  It 
was  intended  to  mean  that  plaintiff,  through  friendship  or  a  common  in- 
terest with  C.  or  H.,  had  obtained  $10,000  with  the  trust  company  with  a 
dishonest  purpose  not  to  repay  it,  and  that  the  publication  was  therefore 
not  libelous. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §S  205- 
208;   Dec  Dig.  f  86.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

*For  other  cases  see  same  topic  &  8  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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This  cause  comes  here  upon  appeal  by  plaintiff  in  error,  who  was 
plaintiff  below,  from  a  judgment  of  the  District  Court,  Southern  Dis- 
trict of  New  York,  dismissing  the  complaint.  The  action  is  for  libel, 
and  the  complaint  was  demurred  to  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

H.  Cabell,  of  New  York  City,  for  plaintiff. 

Taylor,  Jackson  &  Brophy,  of  New  York  City  (C.  B.  Brophy,  of 
New  York  City,  of  counsel),  for  defendant 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  complaint  sets  forth  that  one 
Cummins  was  a  stockholder  and  director  of  the  Carnegie  Trust  Com- 
pany, which  was  taken  possession  of  in  January,  1911,  by  the  Banking 
Department  of  the  state  of  New  York  to  be  liquidated  for  the  benefit 
of  its  creditors  and  that  Charles  H.  Hyde  was  chamberlain  of  the 
city  of  New  York.  That  shortly  after  the  action  of  the  Banking  De- 
partment there  appeared,  from  day  to  day,  numerous  editorials  and 
articles  in  the  columns  of  defendant's  newspaper,  wherein  and  whereby 
the  said  Cummins  and  the  said  Hyde  were,  both  openly  and  by  im- 
plication, accused  of  various  illegal  and  criminal  acts  in  connection 
with  the  affairs  of  the  Carnegie  Trust  Company;  that  among  other 
things  and  more  especially  they  were  accused  of  borrowing  and  per- 
mitting their  business  associates  and  personal  friends  to  borrow  large 
sums  of  money  from  said  trust  company,  upon  insufficient  security  or 
upon  no  security  at  all,  in  fraud  of  the  rights  of  the  creditors  and 
stockholders  of  said  Carnegie  Trust  Company,  and  in  violation  of  the 
laws  of  the  state  of  New  York.  That  in  March,  1911,  the  defendant 
published  in  the  columns  of  its  newspaper  an  article  headed  "Plan 
on  foot  to  pay  depositors  of  Carnegie  Trust  Company  in  full,"  and 
that  said  article  contained  the  following  language: 

"The  men  who  have  thus  come  to  the  aid  of  the  trust  company  have  taken 
into  consideration  the  long  list  of  bills  purchased,  which  really  are  promissory 
notes,  upon  which  the  company  lent  money  to  Cummins  and  the  latter's 
friends.  They  hold,  however,  that  the  notes  will  yield  much  more  than  was 
expected,  now  that  the  public  knows  about  them,  but  even  if  they  do  not,  they 
say  they  form  only  a  comparatively  small  portion  of  the  real  assets. 

"In  the  following  partial  list  of  the  makers  of  bills  or  notes  the  names  of 
some  friends  of  the  City  Chamberlain  Hyde  may  be  recognized." 

That  a  list  of  names  and  amounts  is  thereafter  given  as  and  for 
said  ''partial  list,"  among  which  appears  the  name  "Charles  P.  Wif- 
fard,"  followed  by  figures  $10,000. 

By  innuendo  the  complaint  then  alleges: 

"That  by  the  language  above  quoted  the  defendant  meant  and  intended  to 
mean,  and  was  understood  by  the  general  public  as  meaning,  that  the  moneys 
obtained  by  the  persons  named  in  said  list  were  obtained  by  them  through 
their  friendship  with  or  business  connection  or  identity  with  the  said  Cum- 
mins or  the  said  Hyde,  with  the  dishonest  purpose  on  the  part  of  the  persons 
so  obtaining  said  loans  of  never  repaying  the  same.  That  the  spelling  of  the 
name  of  plaintiff  was  a  mistake  in  the  printing  of  the  list ;  but  it  was  the  in- 
tention of  defendant  to  insert  therein  the  plaintiff's  name,  and  the  name 
'Charles  P.  Woffard*  on  such  list  was  intended  for  the  plaintiff  and  was  so  un- 
derstood by  the  general  public.    That  by  the  insertion  of  this  plaintiff's  name 


Digitized  by 


Google 


THB  HBNDBIK  HUDSON  461 

in  said  list  the  defendant  meant  and  intended  to  mean,  and  was  understood 
by  the  general  public  to  mean,  that  plaintiff,  through  the  friendship  of  or  com- 
mon interest  with  the  said  Cummins  or  said  Hyde,  or  both,  had  obtained  a 
loan  of  money  from  the  Carnegie  Trust  Company  with  the  dishonest  purpose 
of  never  repaying  it ;  and  that  by  the  figures  $10,000  being  set  out  in  said  list 
opposite  said  name  was  meant,  intended  to  mean,  and  was  understood  by  the 
general  pubHc  to  mean,  that  this  plaintiff  then  owed  to  the  Carnegie  Trust 
Company  the  sum  of  $10,000  upon  a  loan  obtained  with  the  dishonest  pur- 
pose aforesaid." 

The  complaint  further  states  that  subsequent  to  the  publication  com- 
plained of  Ctmimins  and  Hyde  were  indicted;  Cummins  was  con- 
victed. What  bearing  these  facts  are  supposed  to  have  upon  the  prior 
publication  it  is  difficult  to  understand. 

A  majority  of  the  court  think  it  putting  too  much  strain  on  the 
theory  of  "innuendo"  to  justify  the  conclusion  that  the  article  com- 
plained of  is  a  libel  on  the  plaintiff.  Even  if  it  were  conceded  that 
the  prior  publications  of  the  newspaper  might  lead  a  reader  to  sup- 
pose that  every  friend  of  the  chamberlain,  who  borrowed  money  from 
the  trust  company  without  security,  did  so  "with  the  dishonest  pur- 
pose *  *  *  of  never  repaying  the  same,"  and  such  concession 
would  seem  to  put  an  excessive  strain  on  "innuendo,"  the  only  state- 
ment in  this  issue  is  that  in  the  published  list  the  names  of  some 
friends  of  the  chamberlain  may  be  recognized.  It  is  not  stated  that 
all  the  names  on  the  list  are  "friends" ;  on  the  contrary,  the  phrase- 
ology would  seem  to  indicate  that  some  of  them  are  not.  No  fact 
and  no  statement  of  defendant  which  is  set  forth  in  the  complaint 
would,  as  it  seems  to  us,  warrant  a  jury  in  finding  that  the  defend- 
ant has  asserted,  directly  or  indirectly,  that  the  plaintiff  borrowed 
money  from  the  trust  company  with  the  fraudulent  and  dishonest  in- 
tention of  not  repaying  the  loan. 

The  judgment  is  affirmed. 


(211  Fed.  OeS) 

THE  HENDRIK  HUDSON. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  134. 

Collision  (§  71*) — Steamer  Stabtinq  from  Wharf — Want  of  Due  Care. 

The  passenger  steamer  Hendrik  Hudson,  navigating  the  Hudson  river, 
which  on  leaving  a  bulkhead  where  she  had  stopped  to  discharge  passen- 
gers came  into  collision  with  a  tug  lying  some  distance  ahead  outside  of 
two  other  vessels,  held  solely  in  fault  for  not  allowing  more  room  but 
passing  so  close  that  her  suction  caused  the  stem  of  the  tug  to  swing  out 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  f  101;  Dec  Dig. 
S  71.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Knickerbocker  Steam  Tow- 
age Company,  owner  of  the  tug  Baldwin,  against  the  steamboat  Hen- 
drik Hudson;  the  Hudson  River  Day  Line,  claimant.  Decree  for 
libelant,  and  claimant  appeals.    Affirmed. 

*For  other  cases  see  same  topic  A  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  St  Rep'r  Indexes 
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This  cause  comes  here  on  appeal  from  a  decree  of  the  District  Court, 
Southern  District  of  New  York,  holding  the  steamer  Hendrik  Hudson 
in  fault  for  a  collision  with  the  steamtug  William  H.  Baldwin  while 
the  former  was  leaving  her  landing  place  at  Kingston  Point 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Charles 
C.  Burlingham  and  Robinson  Leech,  both  of  New  York  City,  of  coun- 
sel), for  appellant. 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskie,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  landing  place  at  Kingston  Point  is  a  long 
bulkhead,  leased  to  the  Day  Line  by  the  Ulster  &  Delaware  Railroad. 
The  boats  of  the  Day  Line  make  their  landings  there  each  day,  with 
passenger  gangway  (forward  or  aft)  opposite  a  covered  shed.  Their 
berth  is  well  known  to  all  rivermen.  No  question  is  raised  as  to  the 
right  of  other  craft  to  moor  at  the  same  bulkhead,  in  the  course  of 
their  lawful  business.  The  Hudson,  northward  bound,  berthed  at  the 
bulkhead  and  lay  there  several  minutes  landing  passengers.  Just  ahead 
of  her  berth  and  50  or  60  feet  from  her  bow  lay  a  schooner  discharg- 
ing railroad  ties ;  outside  of  the  schooner  a  lighter  and  outside  of  the 
lighter  the  Baldwin.  The  schooner  and  lighter  were  securely  moored 
with  all  necessary  lines,  so  that  neither  tide  nor  suction  would  draw 
them  substantially  out  from  the  bulkhead.  The  tug  was  waiting  for 
an  up-bound  tow,  and  was  moored  only  by  bow  and  stem  lines,  so  she 
could  cast  off  readily  and  get  away.  The  tide  changed  to  flood  before 
the  Hudson's  arrival;  in  consequence  the  Baldwin's  stem  swung  out 
into  the  river,  at  least  four  feet  from  the  lighter,  as  her  master  admits 
— ^probably  a  few  feet  further,  witnesses  from  the  Hudson  make  it 
as  much  as  ten  feet. 

Some  little  time  before  the  Hudson  started,  her  pilot  hailed  the 
deckhand  of  the  tug  who  stood  on  her  after  deck  and  warned  him  that 
he  would  "either  have  to  kick  his  stern  in  or  get  out  of  the  way."  The 
deckhand  notified  the  captain  of  the  tug,  who  was  resting  in  the  pilot 
house,  telling  him  that  the  "pilot  on  the  Hendrik  Hudson  wanted  him 
to  work  her  in  close  to  the  scow."  Her  wheel  was  then  put  to  port 
and  her  engines  worked  ahead  under  one  bell,  which  slowly  brought 
her  stern  in  close  to  the  lighter.  No  one  tended  any  of  the  lines ;  since 
she  had  out  no  breast  line,  we  cannot  see  that  attention  to  her  bow  and 
stem  lines  would  have  accomplished  anything. 

While  the  tug  lay  thus  snugged  up  through  the  operation  of  her  pro- 
peller and  her  port  helm,  the  Hudson  got  under  way.  She  cast  off 
her  bow  line  and  backed  down  the  bulkhead,  slackening  gradually  away 
upon  her  stern  line ;  a  maneuver  which  tended  to  bring  her  stem  close 
to  the  bulkhead  and  to  swing  her  bow  out  into  the  river.  She  backed 
down  about  100  feet,  could  safely  go  no  further  because  of  the  pres- 
ence of  piles,  rocks,  and  shoal  water  near  the  stern.  When  her  bow 
had  swung  out  sufficiently  as  her  pilot  thought  to  clear  the  tug,  she 
cast  off  and  went  ahead  under  a  port  helm.    After  clearing  the  tug  she 


Digitized  by 


Google 


THB  TBANSFER  NO.  8  463 

put  her  helm  to  starboard  to  swing  her  stern  away.  Apparently  she 
would  have  passed  on  without  causing  any  trouble,  had  the  tug  re- 
mained snugged  up ;  but,  as  soon  as  the  suction  produced  by  the  Hud- 
son's displacement  became  operative,  the  tug  swung  out  as  she  had  be- 
fore and  was  struck  by  the  Hudson's  guards  abaft  the  paddle  wheel. 

The  pilot  of  the  Hudson  admits  that  he  could  have  swung  her  bow 
further  out  before  she  cast  oflf  and  started  forward.  He  had  seen  just 
what  an  obstruction  he  had  to  clear ;  it  was  evident  that  the  Baldwin 
was  not  moored  securely  in  place  by  lines  sufficient  to  hold  her  close 
against  suction ;  they  had  not  so  held  her,  against  tide.  The  snugging 
up  which  was  obtained  by  use  of  screw  and  wheel  would  presumably 
terminate  when  suction  neutralized  the  force  of  those  agencies.  Ap- 
parently the  pilot  did  not  make  allowance  for  this  and  laid  a  course 
involving  too  close  a  clearance.  We  concur  with  Judge  Holt  in  finding 
the  Hudson  at  fault. 

As  to  the  tug :  The  schooner  was  50  feet  wide,  the  lighter  25  feet, 
the  Baldwin  16  feet.  The  vessels  thus  built  out  from  the  bulkhead, 
just  in  front  of  the  regular  and  well-known  landing  place  of  the  day 
boats,  a  temporary  projection  91  feet  out  from  the  bulkhead.  But  the 
Hudson  is  a  very  wide  river  at  Kingston  Point,  and  such  a  projection 
cannot  be  held  to  be  an  obstruction  to  its  navigation.  The  Rhein,  204 
Fed.  252,  122  C.  C.  A.  520.  No  doubt  it  was  an  embarrassment  to  the 
Hudson,  but  it  was  plainly  visible  and  involved  no  hidden  danger  be- 
cause when  first  seen  by  the  pilot  of  the  Hudson  it  was  apparent  that 
the  outlying  boat  was  slackly  made  fast  with  no  breast  line  and  might 
be  expected  to  project  a  few  feet  further  into  the  river  when  suction 
began  to  operate.  There  is  nothing  to  show  that  the  tug  was  in  fault 
for  tying  up  where  she  did,  in  plain  view  of  every  approaching  vessel. 

The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs. 


(211  Fed.  965) 

THE  TRANSFER  NO.  S. 

THE  NO.  25. 

(Circuit  Ourt  of  Appeals,  Second  Circuit    January  13,  1914.) 

Nos.  87-88. 

Collision  (§  96*)^Ve8skls  Passinq  and  Coming  Out  of  Slip — Failttbe  to 
Maintain  Lookout. 

A  tug  passing  up  East  River  before  daylight  about  125  feet  from  the 
piers,  with  a  car  float  alongside  projecting  ahead  170  feet,  held  solely  In 
fault  for  a  collision  between  her  tow  and  a  transfer  tug,  which  backed 
out  of  a  slip  after  giving  a  slip  whistle,  on  the  ground  that  she  should 
have  heard  such  whistle  and  that  she  did  not  have  a  lookout  on  the  float. 

[Ed.  Note.— For  other  cases,  see  CJollislon,  Cent  Dig.  f§  203-205;  Dec. 
Dig.  §  96.* 

(Collision  with  or  between  towing  vessels  and  vessels  In  tow,  see  note  to 
The  John  EngUs,  100  C.  C.  A.  581.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

•For  other  cases  see  same  topic  ft  S  numbbb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Suit  in  admiralty  for  collision  by  the  New  York  Central  &  Hudson 
River  Railroad  Company,  owner  of  steam  tug  No.  25,  against  the 
Transfer  No.  8,  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  claimant,  with  cross-libel  against  tug  No.  25.  Decree 
against  tug  No.  25,  and  her  claimant  appeals.    Affirmed. 

These  causes  come  here  upon  appeals  from  decrees  of  the  District  Ck)iirt  of 
New  York  which  held  tug  No.  25  solely  to  blame  for  a  collision  between  her- 
self and  Transfer  No.  8.  In  the  early  morning,  before  daylight.  No.  25  was 
bound  up  in  the  East  River  about  125  to  130  feet  from  the  piers  bound  for 
Pier  34.  She  was  going  at  full  speed,  but  with  a  loaded  car  float  on  her  star- 
board side  was  making  slow  progress  against  an  ebb  tide.  The  car  float  pro- 
jected ahead  of  her  about  170  feet,  and  there  was  no  lookout  on  the  float 
When  her  pilot  house  reached  the  south  side  of  Pier  30,  her  master  saw  the 
stern  and  staff  lights  of  No.  8  projecting  beyond  the  upper  side  of  Pier  31, 
the  covered  portion  of  which  shut  out  any  view  of  vessels  on  her  upper  side. 
He  had  heard  no  slip  whistle  from  her. 

No.  8  had  brought  a  lighter  to  the  upper  side  of  Pier  31,  and  after  remaining 
tied  up  there  a  short  time  cast  off  her  lines,  blew  a  slip  whistle,  and  proceeded 
to  back  out  of  the  slip.  The  flrst  deckhand  was  stationed  aft  He  could  see 
nothing  below  Pier  31  on  account  of  its  height,  but  made  out  No.  25  when  the 
stern  of  his  tug  reached  the  pier  end.  He  at  once  sung  out  for  the  captain  to 
go  ahead,  as  there  was  a  boat  coming  up  close  along  the  docks.  The  captain 
at  once  gave  an  order  to  stop,  and  a  beU  to  go  ahead,  and  a  Jingle.  When 
No.  25  reached  Pier  30,  and  before  she  saw  No.  8,  her  master  gave  a  slow 
bell,  and  as  soon  as  he  saw  No.  8  gave  a  single  whistle,  which  No.  8  an- 
swered with  an  alarm.  No.  25  did  not  reverse.  Reversal  would  have  tended 
to  throw  her  bow  inshore. 

The  vessels  collided  about  125  feet  outside  the  pier  line.  The  District  Judge 
held  No.  25  in  fault  for  not  hearing  the  slip  whistle  and  not  maintaining  a 
lookout  on  the  float 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City  (James 
K.  Symmers,  of  New  York  City,  of  counsel),  for  appellant. 

Charles  M.  Sheafe,  Jr.,  and  James  T.  Kilbreth,  both  of  New  York 
City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  appellant  contends  that  No.  8  was  at  fault 
in  failing  to  stop  her  sternway  in  time  to  avoid  collision.  Whether  she 
could  have  done  so  depends  naturally  on  the  speed  she  had  reached 
when  she  first  saw  No.  25.  All  difficulties  and  inconsistencies  in  the 
testimony,  which  are  urged  in  argument,  are  explained  by  the  fact 
that  No.  8  was  much  further  in  the  slip  than  the  50  feet  her  master 
estimated  he  was  from  the  end  of  the  pier.  The  slip  is  330  feet  long. 
He  tied  his  lighter  close  up  to  the  bulkhead,  and  lay  himself  bow  in- 
shore just  a  little  out  from  the  lighter.  As  No.  8  was  103  feet  long, 
her  stern  must  have  been  considerably  further  in  than  50  feet  from  the 
pierhead.  Naturally,  when  her  lines  were  cast  off,  No.  8,  to  overcome 
inertia,  would  start  her  engines  briskly,  and  her  engineer  says  she  did 
so.  In  consequence,  by  the  time  she  came  near  enough  to  the  end  of 
the  pier  to  sight  No.  25,  her  speed  was  such  that  she  could  not  at  once 
overcome  it  We  see  no  fault  in  her  starting  as  she  did,  having  warn- 
ed every  one  with  her  slip  whistle,  which  was  not  heard  on  No.  25,  no 
doubt  because  there  was  no  lookout  on  the  float.    We  find  no  fault 
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in  the  navigation  of  No.  8.    The  force  of  the  blow,  which  has  been 
much  relied  on  in  argument,  was  due  not  so  much  to  the  speed  of  No, 
8  as  to  the  momentimi  of  No.  25. 
Decree  aflSrmed,  with  interest  and  costs. 


(211  Fed.  967) 

UNITED  STATES  v.  OCEANIC  STEAM  NAVIGATION  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  11,  1914.)  \ 

No.  133. 

Aliens  (§  67*) — Deportation — ^Time — Costs — ^Liabilitt  of  Steamship  Com-- 

PANT. 

Act  Cong.  Feb.  20,  1907,  c.  1134,  §  20,  34  Stat  904  (U.  S.  Comp.  St  Supp. 
1911,  p.  511),  provides  tbat  any  alien  entering  the  United  States  in  viola- 
tion of  law  shall  be  deported  at  any  time  witMn  three  years  after  the 
date  of  his  entry,  from  the  port  of  entry,  at  the  expense  of  the  owners  of 
the  vessel  or  transportation  line  by  which  he  came  into  the  country,  etc. 
Held  that,  where  an  alien  was  not  tendered  to  the  steamship  line  by  which 
he  entered  the  United  States  for  deportation  within  the  three-year  period, 
the  line  was  not  bound  to  deport  him  without  expense  to  the  United  States, 
though  the  reason  why  he  was  not  deported  within  the  time  was  that  he 
was  serving  an  indeterminate  sentence  in  the  state  reformatory. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  f  114;  Dec.  Dig. 
§  57.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  the  United  States  against  the  Oceanic  Steam  Navigation 
Company.  Judgment  for  defendant,  and  the  United  States  brings  er- 
ror.   Affirmed. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  A.  S.  Pratt  and  Frank  E. 
Carstarphen,  Asst.  U.  S.  Attys.,  all  of  New  York  City. 

Burlingham,  Montgomery  &  Bucher,  of  New  York  City  (N.  B. 
Beecher  and  Ray  Rood  Allen,  both  of  New  York  City,  of  counsel),  for 
defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  District  Court  sustained  a  demurrer  to 
the  complaint  which  alleges  that  the  plaintiff  had  paid  the  defendant 
$41  for  transporting  an  alien,  ordered  to  be  deported,  from  New  York 
to  Naples.  Judgment  is  demanded  for  this  amount  and  interest.  The 
alien  arrived  at  New  York  September  11,  1908,  and  on  the  20th  of 
February,  1912,  he  was  tendered  to  the  chief  officer  of  the  Adriatic, 
one  of  defendant's  steamships,  who  declined  to  receive  him  unless  his 
passage  was  paid  in  advance.  It  was  so  paid  and  the  plaintiff  now 
seeks  to  recover  it. 

On  February  20,  1912,  three  years  and  five  months  after  the  alien's 
entry  into  the  United  States,  the  defendant  was  asked  to  deport  him 

*For  other  cases  see  same  topic  ft  8  nttmber  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128  C.C.A.— 30 
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at  Its  own  expense.  The  excuse  for  not  deporting  him  within  the 
three  years  required  by  sections  20  and  21  of  the  Innnigration  Act  is 
that  he  was  serving  an  indeterminate  sentence  in  the  state  reformatory, 
at  Monroe,  Wash. 

Little  need  be  added  to  our  opinion  in  International  Mercantile 
Marine  Co.  v.  United  States,  192  Fed.  887,  113  C.  C.  A.  365.  The  lan- 
guage of  the  statute  is  perfectly  plain.  The  deportation  may  be  made 
at  any  time  within  three  years  after  the  alien's  entry  into  tfie  United 
States.  Such  a  statute  cannot  be  enlarged  by  judicial  interpretation ; 
there  is  no  room  for  construction.  It  cannot  be  twisted,  turned,  length- 
ened or  shortened  to  meet  the  exigencies  of  each  particular  case.  If 
it  is  to  be  eflfective,  all  interested  persons  must  understand  that  it  means 
what  it  says.  A  law  of  this  character  to  be  effective  must  be  uniform 
and  precise. 

If  exceptions  are  to  be  made  to  the  three  years'  period  Congress 
should  make  them  and  not  the  courts. 

Judgment  affirmed. 


(211  Fed.  968) 

WILLCOX  et  al.  v.  SOUTHERN  NAT.  BANK  OF  WILMINGTON,  N.  C,  et  al. 
BUELL  V.  KANAWHA  LUMBER  CORPORATION. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    March  12,  1914.) 

No.  1232. 

Reoeivers  (§  128*)— Receivebs*  CEBXincATES— Pbiobitt  op  Payment. 

Where,  though  attorneys  rendered  expensive  and  valuable  services  to 
receivers  during  protracted  litigation,  they  acted  for  the  complainant  in 
instituting  the  original  proceedings,  procured  the  appointments  of  the 
receivers  and  the  order  authorizing  them,  upon  the  security  of  receivers* 
certificates,  to  borrow  money  to  carry  on  the  business,  and  assisted  in 
negotiating  loans,  representing  to  the  lenders  that  the  certificates  were 
ample  security,  and  the  lenders  were  compelled  to  employ  independent 
counsel  to  defend  their  interests  arising  from  the  loans,  the  lenders' 
equities  were  superior  to  those  of  the  attorneys,  and,  the  fund  in  the 
receivers'  hands  being  insufficient  to  pay  both,  it  should  be  paid  to  the 
lenders. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  §§  205,  210,  219- 
222 ;    Dec.  Dig.  f  128.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  IHstrict  of  South  Carolina,  at  Charleston ;  Henry  A.  Smith,  Judge. 

Action  by  George  F.  Buell  against  the  Kanawha  Lumber  Corpora- 
tion. From  a  decree  denying  compensation  as  attorneys  to  P.  A.  Will- 
cox  and  another,  copartners  as  Willcox  &  Willcox,  from  a  fund  previ- 
ously directed  paid  to  the  Southern  National  Bank  of  Wilmington, 
N.  C.,  and  others,  such  attorneys  appeal.    Affirmed. 

Henry  E.  Davis,  of  Florence,  S.  C.  (F.  Barron  Grier,  of  Green- 
wood, S.  C,  on  the  brief),  for  appellants. 
A.  G.  Ricaud,  of  Wilmington,  N.  C,  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

*For  other  cases  see  same  topic  &  8  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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PER  CURIAM.  The  original  cause  has  been  before  this  court  sev- 
eral times  heretofore.  It  comes  now  upon  an  appeal  from  a  decree 
of  the  court  below,  denying  compensation  to  attorneys  for  the  receiv- 
ers for  services  rendered  them,  payable  out  of  the  fund  in  their  hands 
which  this  court  has  heretofore  approved  the  payment  of  to  appellee 
banks  in  part  payment  of  moneys  lent  the  receivers  upon  credit  of 
their  certificates.    Boyce  v.  Bank,  203  Fed.  698,  122  C.  C.  A.  82. 

There  can  be  no  question  that  these  attorneys  rendered  extensive 
and  valuable  legal  services  to  these  receivers  during  this  protracted  lit- 
igation, and  it  is  to  be  regretted  that  they  should  fail  of  compensation 
therefor.  To  compensate  them  from  this  remainder  of  the  funds 
would  deplete,  to  that  extent,  the  amount  payable  to  the  banks  in  re- 
turn for  the  moneys  lent  by  them  to  the  receivers  and  expended  by 
such  receivers  in  their  conduct  of  the  business.  This  fund  is  now  en- 
tirely inadequate  to  reimburse  the  banks.  It  is  therefore  a  case  of 
two  innocent  parties,  one  of  whom  must  suffer.  It  appears  from  the 
record  that  these  attorneys  acted  for  the  complainant  in  instituting  the 
original  proceedings,  procured,  as  such  attorneys,  the  appointments 
of  the  receivers  and  the  order  authorizing  them,  upon  security  of  re- 
ceivers' certificates,  to  borrow  money  to  carry  on  the  business  of  the 
company,  and  that  they  assisted  the  receivers  in  negotiating  the  loans 
from  the  banks,  believing  and  representing  to  the  banks  that  the  cer- 
tificates were  ample  security  for  the  loans  made,  and  finally  that  the 
banks,  in  the  course  of  these  proceedings,  have  been  compelled  to  em- 
ploy and  pay  independent  counsel  to  defend  their  interests  arising 
from  such  loans.  In  view  of  these  facts,  we  cannot  help  thinking  that 
the  superior  equity  is  with  the  appellees,  and  that  the  court  below  did 
not  err  in  the  entry  of  the  order  and  decree  complained  of,  which 
must  therefore  be  affirmed. 

Affirmed. 


(211  Fed.  969) 

NEW  ORLEANS  RY.  &  LIGHT  CO.  v.  STAJTORD. 

(Circuit  Court  of  Appeals,  Fifth  arcult    March  10,  1914.) 

No.  2560. 

Tbial  (§  212*) — ^Instbuctionb — ^Pbepondebance  of  Evidbncb. 

Where  there  was  no  such  conflict  in  the  evidence  as  to  make  material 
the  number  of  witnesses  testifying  to  any  particular  fact  or  facts,  and 
the  judge  charged  that  where  there  was  a  conflict  between  the  witnesses, 
it  was  the  jury's  duty  to  resolve  it  so  as  to  have  all  the  witnesses  speak 
the  truth,  if  possible,  otherwise  they  must  accept  the  testimony  of  those 
the  jury  believed,  and  reject  that  of  the  others,  but  that  they  were  not  at 
liberty  to  reject  the  testimony  of  any  witness  arbitrarily,  it  was  not  error 
to  refuse  a  request  to  charge  defining  the  term  't)reponderauce  of  evi- 
dence." 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  §§  501,  502;  Dec. 
Dig.  I  212.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf  us  E.  Foster,  Judge. 

*Por  other  cases  see  same  topic  ft  8  nvmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeies 
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Action  by  Mrs.  Eveline  Stafford  against  the  New  Orleans  Railway 
&  Light  Company.  Judgment  for. plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Benj.  W.  Kernan,  of  New  Orleans,  La.,  for  plaintiff  in  error. 
John  Alonzo  Woodville  and  J.  L.  Warren  Woodville,  both  of  New 
Orleans,  La.,  for  defendant  in  error. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB,  District  Judge. 

PER  CURIAM.  On  the  issues  and  evidence  there  was  no  error  in 
refusing  to  give  the  special  charge  requested,  as  follows : 

'The  term  'preponderance  of  evidence*  means  that  the  plaintiff  must  prove 
by  the  greater  weight  of  evidence  that  the  defendant's  employes  were  guilty 
of  Ui'e  fault  charged  in  the  petition  and  that  said  fault  caused  her  injuries. 
Evidence  is  held  to  preponderate  on  that  side  which  produces  the  greater 
number  of  witnesses — all  being  equally  credible — who  testify  to  the  state  of 
facts  asserted  by  that  side ;  or  where  there  are  an  equal  number  of  witnesses, 
all  of  equal  credibility,  on  each  side,  who  testify  to  propositions  of  fact  as- 
serted by  the  side  by  wtdch  they  are  called,  that  side  which  is  corroborated 
by  the  circumstances  and  probabilities  in  the  case  has  proved  its  case  by  a 
preponderance  of  the  evidence ;  so,  therefore,  unless  the  plaintiff  has  proved 
her  case  by  a  preponderance  of  the  evidence,  she  cannot  recover." 

While  this  requested  charge  may  be  correct  in  law,  there  was  no 
such  conflict  in  the  evidence  as  to  make  material  the  niunber  of  wit- 
nesses testifying  to  any  particular  fact  or  facts  in  the  case. 

The  judge  charged  the  jury: 

"Where  there  is  any  conflict  between  the  witnesses,  it  is  your  duty  to  re- 
solve the  conflict.  You  must  endeavor  to  have  all  the  witnesses  speak  the 
truth,  if  possible;  but,  if  you  cannot  do  so,  then  you  must  accept  the  testi- 
mony of  those  you  beUeve,  and  reject  the  testimony  of  the  witnesses  you 
do  not  believe.  But  you  are  not  at  liberty  to  reject  the  testimony  of  any  wit- 
ness arbitrarily.    You  must  have  some  real  and  sufficient  reason  for  doing  so." 

And  to  this  there  was  no  exception.    We  think  the  case  was  fully 
and  fairly  submitted  to  the  jury,  and  find  no  error  in  the  record. 
Judgment  affirmed. 

(211  Fed.  970) 

ROBERTS  V.  KENDRICK-t 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  12.  1914.) 

No.  2598. 

Appeal  and  Error  (§  469*) — Sxjpersedeas — Annulment — Grounds — Writ  of 
Error — Filing. 

Where  a  writ  of  error  was  not  sued  out  and  lodged  in  the  trial  court 
within  60  days  of  the  date  of  the  judgment,  plaintiff  in  error  was  not  en- 
titled to  a  supersedeas. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2218- 
2221;  Dec.  Dig.  §  459.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  (Georgia ;  Wm.  T.  Newman,  Judge. 

Action  by  A.  F.  Kendrick  against  Columbus  Roberts.  Judgment  for 
plaintiff  and  defendant  brings  error.  On  motion  to  dissolve  super- 
sedeas.   Granted. 

*For  otber  cases  see  same  topic  L  8  muubkb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladexe* 
t  For  opinion  on  motion  to  recall  mandate  and  vacate  order,  see  211  Fed.  1024, 12S  C.  C.  A.  5S9. 
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M.  F.  Goldstein,  Arthur  G.  Powell,  and  John  D.  Little,  all  of  At- 
lanta, Ga.,  for  plaintiff  in  error. 

Thomas  T.  Miller,  of  Columbus,  Ga.,  Clifford  L.  Anderson  and  Dan- 
iel W.  Rountree,  both  of  Atlanta,  Ga.,  and  Wm.  C.  Dufour  and  H. 
Generes  Dufour,  both  of  New  Orleans,  La.,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PER  CURIAM.  The  transcript  shows  that  judgment  was  rendered 
on  May  10,  1913,  a  motion  for  a  new  trial  was  overruled  and  refused 
July  17,  1913,  and  thereafter  a  writ  of  error  was  allowed  on  Novem- 
ber 8,  1913,  as  follows : 

**0n  consideration  whereof  the  court  does  allow  and  grant  the  writ  of  error, 
npon  the  defendant  giving  bond  and  security  in  the  sum  of  $7,000;  and  upon 
the  giving  of  said  bond  in  said  sum  when  it  is  approved  by  the  court,  the 
Judgment  herein  rendered  in  favor  of  the  plaintiff  against  the  defendant  shall 
be  suspended,  and  supersedeas  will  be  granted  until  the  determination  of 
said  writ  of  error  by  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth. 
Circuit" 

The  defendant  in  error  on  due  notice  moves  to  dissolve  the  super^ 
sedeas  so  granted,  on  the  ground  that  the  writ  of  error  was  not  sued 
out  and  lodged  in  the  court  below  within  60  days  from  the  date  of  the 
judgment,  and  we  are  satisfied  that  the  same  should  be  granted  upon 
the  authority  of  Kitchen  v.  Randolph,  93  U.  S.  86,  92,  23  L.  Ed.  810; 
Sage  V.  Central  R.  R.  Co.,  93  U.  S.  417,  23  L.  Ed.  933 ;  Title  Guar- 
anty Co.  V.  United  States,  222  U.  S.  401,  32  Sup.  Ct.  168,  56  L.  Ed. 
248.  ^  . 

It  is  therefore  ordered  and  adjudged  that  the  supersedeas  granted 
in  this  case  on  November  8,  1913,  be  and  the  same  is  hereby  vacated 
and  annulled.    Mandate  to  that  effect  may  issue. 


(211  Fed.  971) 

In  re  TANENHAUS. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    February  17,  1914.) 

No.  75. 

Bankbuptcy  (f  444*) — Petition  to  Review — ^Time  fob  Sbeving  and  Filing. 

Where  a  petition  to  review  an  order  in  bankruptcy  was  not  served  and 
filed  within  10  days  after  the  order  was  entered,  as  expressly  required  by 
rule  38  of  the  Second  circuit,  though  served  and  filed  11  days  after  such 
entry,  the  petition  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  920-927; 
Dec.  Dig.  §  444.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
C.  A.  9.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  Michel  Tanenhaus,  bankrupt  On  petition  by 
Frank  J.  Waldeyer  as  trustee,  to  review  an  order  relative  to  the  dis- 
bursement of  a  certain  fund.     Petition  dismissed. 

*For  other  cases  see  same  topic  ft  8  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Archibald  Palmer,  of  New  York  City,  for  appellant 
Harry  N.  Selvage,  of  New  York  City,  for  creditor. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  petition  by  a  trustee  in  bankruptcy 
cannot  be  entertained.  It  asks  this  court  to  review  and  reverse  an 
order  entered  in  the  District  Court  directing  him  to  disburse  a  cer- 
tain fund  which  he  had  received,  and  ordering  that  one  Herman  S. 
Hoffman  have  a  valid  claim  against  said  fund  in  the  sum  of  $560,  and 
directing  him  further  to  pay  the  said  Hoffman  the  sum  of  $129.60  for 
certain  expenses  he  had  incurred. 

It  appears  that  the  order  we  are  asked  to  review  was  filed  on  April 
25,  1913,  and  the  petition  to  review  was  not  served  or  filed  until  May 
6,  1913,  11  days  after  the  entry  of  the  order.  Rule  38  requires  such 
a  petition  to  be  filed  within  10  days.  We,  therefore,  have  no  alterna- 
tive but  to  dismiss  the  petition. 

The  petition,  accordingly,  is  dismissed. 


<211  Fed.  972) 

JAMES  V.  CLEMENT  et  aL 

(Glrcnlt  Ck)urt  of  Appeals,  Fifth  Circuit    March  10,  1914.) 

No.  2544. 

BzcBpnoNS,  Bill  of  (|  13*) — Incobpobatino  Evidence. 

A  bill  of  exceptions,  composed  in  large  part  of  a  reference  to  the  evi- 
dence contained  in  a  bill  of  exceptions  taken  when  the  case  was  before 
the  Circuit  Court  of  Appeals  on  a  writ  of  error  to  review  a  former  judg- 
ment, does  not  properly  bring  up  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Exceptions,  Bill  of,  Cent  Dig.  §  13; 
Dec.  Dig.  I  13.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia ;  William  T.  Newman,  Judge. 

Action  between  D.  W.  James  and  Waldo  P.  Clement  and  others. 
From  a  judgment  in  favor  of  the  latter,  James  brings  error.    Affirmed. 

Alex  W.  Smith,  of  Atlanta,  Ga.,  for  plaintiff  in  error. 
Hollins  N.  Randolph,  Spencer  R.  Atkinson,  and  Robert  S.  Parker, 
all  of  Atlanta,  Ga.,  for  defendants  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  The  bill  of  exceptions  in  this  case  is  composed  in 
large  part  of  a  reference  to  the  evidence  contained  in  a  bill  of  excep- 
tions taken  when  the  case  was  brought  to  this  court  on  error  from 
the  first  judgment. 

A  majority  of  the  judges  are  of  opinion  that  this  mode  of  procedure 
does  not  bring  all  the  evidence  properly  before  us.  Being  familiar  with 
the  evidence  on  the  first  trial,  and  having  re-examined  it  for  the  pur- 
poses of  the  present  hearing,  we  do  not  think  our  conclusion  would  be 

*For  oUier  cases  see  same  topic  ft  8  number  in  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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changed  if  we  considered  the  full  bill  of  exceptions  as  now  presented. 
There  have  now  been  two  verdicts  in  favor  of  the  validity  of  the  trans- 
actions between  the  parties. 

We  are  of  opinion  that  no  reversible  error  is  shown  by  the  record, 
and  the  judgment  is  therefore  affirmed. 


(211  Fed.  973) 

BERNZ  V.  SCHAEFER  et  al.  t 

(Circuit  Court  of  Appeals,  Third  Circuit    March  30,  1914.) 

No.  1831. 

Patents  (§  328*) — Validity — ^Blow  Tobches — Aib  Pump. 

The  Bemz  patent,  No.  937,757,  claim  2,  for  an  air  pump  for  blow 
torches,  held  void  for  lack  of  patentable  novelty  and  invention,  in  view 
of  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Joseph  Cross,  Judge. 

Suit  in  equity  by  (Dtto  Bernz  against  Frederick  J.  Schaefer  and  an- 
other for  patent  infringement.  Decree  for  defendants  (205  Fed.  49), 
and  complainant  appeals.    Affirmed. 

Russell  M.  Everett,  of  Newark,  N.  J.  (Leo  J.  Matty,  of  New  York 
City,  of  counsel),  for  appellant. 
George  D.  Richards,  of  New  York  City,  for  appellees. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  Judge.  A  bill  of  complaint  was  filed  by  the  appel- 
lant in  the  court  below,  to  restrain  an  alleged  infringement  on  patent 
No.  937,757,  for  air  pumps  in  blow  torches,  and  another.  No.  955,- 
313,  for  an  improvement  on  the  same,  which  was  afterwards  with- 
drawn from  the  consideration  of  the  court.  The  cause  came  on  for 
final  hearing,  on  the  bill,  answer,  replication  and  proofs,  as  to  patent 
No.  937,757  alone.  It  was  admitted  that  if  the  patent  was  valid,  de- 
fendants had  infringed  it.  The  specifications  of  the  patent  state  the 
subject-matter  of  the  invention  as  follows : 

*'The  objects  of  the  invention  are  to  secure  improved  means  for  obtaining 
the  necessary  air  pressure  In  the  body  of  the  torch ;  to  secure  a  construction 
of  pump  which  shall  not  leak  and  in  which  the  plunger  is  always  out  of  the 
way;  to  secure  a  safe  and  practical  pump  for  ordinary  usage;  to  obtain  a 
simple  and  inexpensive  construction  throughout,  and  to  obtain  other  ad- 
vantages and  results  as  may  be  brought  out  in  the  following  description.'' 

Of  the  four  claims  of  the  patent,  the  second  is  the  only  one  relied 
upon.    It  is  as  follows : 

**2.  The  combination  of  a  cylinder  having  discharge  means  at  one  end  and 
at  its  opposite  end  an  interiorly  threaded  aperture,  a  piston  In  said  cylinder 
having  a  rod  extending  slldably  through  said  aperture,  a  handle  on  the  outer 
end  of  said  piston  rod,  and  a  sleeve  around  the  piston  rod  exteriorly  threaded 
to  screw  Into  the  said  threaded  aperture  of  the  cylinder  head,  said  sleeve 
being  fast  to  said  handle." 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
t  Rehearing  denied  June  6,  1914. 
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The  defenses  urged  in  the  court  below  and  here  are  invalidity  of  the 
patent,  by  reason  of  anticipation  and  want  of  patentable  invention  in 
view  of  the  state  of  the  art. 

It  appears  from  the  evidence  that  from  the  beginning  of  the  use  of 
the  modern  plumber's  torch,  trouble  and  annoyance  arose  to  the  user 
from  the  raising  of  the  plunger  and  its  handle  after  the  pumping  opera- 
tion had  ceased.  This  lifting  of  the  piston  and  plunger  was  occasion- 
ed by  the  leakage  of  air  through  the  valve  at  the  bottom  of  the  cylin- 
der. The  need  of  some  device  by  which  the  lower  conical  end  of  the 
plunger  rod  might  be  held  down  in  its  receiving  cap,  thus  closing  the 
air  valve  at  the  bottom  of  the  cylinder  and  at  the  same  time  preventing 
the  troublesome  rising  of  the  plunger  rod  through  the  aperture  at  the 
upper  end  of  the  cylinder,  was  obvious.  It  is  apparent  from  the  most 
casual  observation  of  the  drawings  of  the  patent  in  suit  and  of  those 
accompanying  prior  patents  and  devices  for  air  pumps  of  different 
kinds,  that  the  plunger  rod  must  have  some  sort  of  handle  at  its  topn 
most  end  and  must  pass  through  an  aperture  in  the  cap  covering  of 
the  top  of  the  cylinder.  It  is  also  apparent  that  this  aperture  must  fit 
the  plunger  loosely  enough  to  permit  it  to  freely  reciprocate  in  an  up 
and  down  motion  through  it,  but  tightly  enough  to  prevent  any  appre- 
ciable wabbling  of  the  plunger  from  side  to  side,  while  being  operated. 
In  other  words,  the  aperture  in  the  center  of  the  cap  of  the  cylinder 
must  be  of  such  size  as  to  serve  as  a  guide  to  the  plunger  when  mov- 
ing axially  to  the  cylinder  and  at  the  same  time  inclose  it  closely 
enough  to  prevent  the  wabbling  of  which  we  have  spoken. 

This  was  a  simple  and  basic  feature  in  the  construction  of  all  such 
pumps.  When  the  desirability  of  securing  the  lower  end  of  the  plung- 
er down  on  the  valve  seat  at  the  lower  end  of  the  cylinder  and  the  up- 
per or  handle  end  of  the  plunger  down  upon  the  cap  of  the  cylinder, 
for  the  reasons  above  stated,  was  recognized,  it  would  seem  that  only 
ordinary  mechanical  skill  was  necessary  to  devise  a  way  in  which  the 
thing  desired  could  be  accomplished.  Though  something  on  the  prin- 
ciple of  the  bayonet  lock  had  been  used  for  this  purpose  on  cylinders 
containing  a  reciprocating  piston  rod,  some  sort  of  screw  on  the  upper 
end  or  attached  to  the  upper  end  of  the  rod  engaging  with  the  aper- 
ture through  the  cap  of  the  cylinder,  seems  to  have  been  the  device 
that  most  readily  occurred  to  those  who  sought  to  hold  the  piston  rod 
in  its  downward  position.  Devices  of  this  kind  in  fire  extinguishers, 
pumps  for  inflating  tires,  and  air  pumps  generally,  are  shown  in  the 
drawings  of  prior  patents  exhibited  in  the  record.  It  is  obvious  that, 
if  the  circumference  of  the  piston  rod  is  the  same  from  top  to  bottom, 
a  thread  cut  on  the  top  of  a  rod  would  not  engage  with  a  correspond- 
ing thread  cut  on  the  inner  side  of  the  aperture  of  the  cap,  so  that  a 
bushing  of  some  kind  on  the  upper  end  of  the  piston  rod,  immediately 
under  the  handle,  would  be  necessary  to  project  threads  cut  thereon, 
so  as  to  engage  with  threads  in  the  aperture.  Such  bushing  on  the 
unreduced  end  of  the  rod  and  under  the  handle  would  naturally  have 
to  be  of  such  thickness  as  to  require  some  enlargement  of  the  aper- 
ture. The  complainant,  however,  by  a  former  patented  device,  obviat- 
ed the  necessity  of  enlarging  the  aperture  by  upsetting  the  upper  end 


Digitized  by 


Google 


BERNZ  y.  SGHAEFEB  473 

of  the  rod,  so  as  to  enlarge  its  circumference  just  to  the  extent  that 
threads  cut  thereon  would  engage  the  corresponding  threads  on  the 
inside  of  the  aperture  without  any  enlargement  thereof.  The  present 
patent  shows  what  is  possibly  an  improvement  upon  this  method,  by 
first  machining  down  the  upper  end  of  the  rod  for  the  required  dis- 
tance, and  then  placing  a  sleeve  thereon  which  would  be  of  just  such 
thickness  as  to  engage  the  threads  thereon  with  the  threads  on  the  in- 
side of  the  aperture.  No  new  thought  or  invention  was  involved  in 
this  change.  The  thought  was  the  same  and  the  essential  principle  and 
manner  of  accomplishing  the  end  sought  was  the  same  in  both  pat- 
ents. 

An  air  pump  with  a  piston  rod  of  uniform  circumference  from  end 
to  end,  reciprocating  freely  through  an  aperture  at  the  top  of  the  cylin- 
der, was  all  that  was  necessary  for  a  successful  pumping  operation. 
To  fasten  said  rod  in  its  downward  position  after  the  pumping  opera- 
tion had  been  performed,  required  only  such  enlargement  of  the  up- 
per end  of  the  rod  as  that  threads  thereon  would  engage  with  the 
threads  on  the  inside  of  the  aperture.  The  patent  in  suit  accomplished 
this  enlargement  of  the  upper  end  by  the  device  of  a  sleeve  fitted 
thereon  in  the  manner  described,  just  as  the  upsetting  of  the  upper 
end  of  the  rod  in  the  device  of  the  former  patent  accomplished  the 
same  purpose.  That  the  sleeve  must  be  fastened  securely  to  the  han- 
dle or  to  the  rod,  was  obviously  necessary  for  the  simple  operation 
described.  The  claim  requires  the  sleeve  to  be  fastened  to  the  handle. 
As  a  matter  of  fact,  it  is  integral  therewith. 

It  is  contended  by  the  complainant,  however,  with  much  earnestness, 
that  the  word  "slidably,"  in  describing  the  reciprocation  of  the  rod  at 
the  top  of  the  cylinder,  introduces  a  new  feature  essential  to  the  patent 
in  suit,  and  involving  invention.  In  the  first  place,  it  is  to  be  remarked 
that  the  word  "slidably"  in  the  claim  would  hardly  convey,  even  to 
those  conversant  with  the  art,  the  notion  that  the  rod  must  be  in  con- 
tact at  the  same  time  with  the  threaded  interior  of  the  aperture 
through  which  it  passes  at  all  points  in  its  circumference.  Such  a  fit- 
ting of  the  rod  through  the  aperture  would  suggest  the  close  contact 
of  a  packing  box  around  a  valve  rod.  The  evidence  of  the  experts  and 
common  knowledge  both  suggest  that  such  a  fitting,  if  it  did  not  ren- 
der impracticable  the  movement  of  the  rod  by  hand,  would  neverthe- 
less make  such  movement  unnecessarily  difficult.  There  is  every  rea- 
son from  the  testimony  to  think  that  the  word  "sHdably"  conveyed  to 
the  ordinary  mind  skilled  in  the  art,  the  idea  that  the  piston  was  to 
move  easily  through  the  aperture,  and  though  it  might  contact  with 
the  interior  of  the  aperture,  first  on  one  side,  then  on  the  other,  it 
nevertheless  would  not  be  restrained  from  being  moved  easily  up  and 
down  by  the  hand  of  the  operator.  Dictionary  meanings  of  the  word 
•'slide*'  or  "slidably"  do  not  help  us.  The  word  as  used  in  the  claim 
is  not  explained  in  the  specifications,  nor  is  any  function  which  it  de- 
scribes suggested,  except  such  closeness  of  the  aperture  around  the 
rod,  as  would  not  interfere  with  the  rod's  ready  reciprocation  throus^h 
such  aperture.  It  expresses  no  new  or  useful  function  of  the  device, 
and,  applied  in  its  literal  or  dictionary  sense,  would  render  the  recipro- 
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cation  of  the  rod  impracticable  for  hand  operation.  If  it  means  any- 
thing more  than  that  the  rod  passes  easily  through  the  aperture  which 
incloses  it,  closely  enough  to  serve  as  a  guide,  it  was  unnecessary,  as 
it  presents  no  new  feature  in  the  passing  of  a  rod  through  an  aperture 
for  the  purposes  required  in  structures  like  that  of  the  patent  in  suit. 

Moreover,  the  evidence  shows  that  in  the  device  of  the  patents, 
there  is  a  slight  movement  or  play  of  the  rod  from  side  to  side.  One 
structure  may  show  more  of  such  play  than  another,  and  there  is  noth- 
ing in  the  evidence  to  show  that  the  degree  of  play  of  the  rod  in  the 
aperture  is  not  negligible,  as  long  as  the  aperture  incloses  the  rod  suf- 
ficiently closely  to  furnish  a  sufficient  guide  for  its  reciprocation. 

We  are  not  unmindful  of  the  oft-repeated  caution  necessary  in  con- 
sidering the  question  of  patentability,  that  a  method  or  device  which 
may  seem  simple  after  it  is  disclosed,  may  nevertheless  have  required 
invention  for  its  production,  and  may  be  the  result  of  a  "happy 
thought"  which  entitles  the  one  to  whom  the  thought  has  occurred,  to 
a  patent.  On  the  other  hand,  we  are  admonished  that  nothing  tends 
more  to  hamper  the  progress  of  the  mechanical  arts,  than  to  attach  a 
monopoly  to  every  improvement  or  advance  therein  that  might  readily, 
or  would  inevitably,  occur  to  the  skilled  mechanic.  Such  is  the  char- 
acter, we  think,  of  the  improvement  disclosed  in  the  patent  in  suit.  It 
is  a  direct  development,  if  not  a  suggestion,  of  the  prior  device  of  the 
patentee,  where  the  upset  or  thickened  end  of  the  piston  rod  was 
threaded  so  as  to  engage  the  interior  thread  of  the  aperture. 

We  think  the  learned  judge  of  the  court  below  (Cross,  J.)  has  in  his 
opinion  so  clearly  discussed  this  patent  in  the  light  of  the  prior  art, 
especially  in  its  relation  to  the  prior  patent  of  Walsh,  No.  489,513, 
which  he  finds  to  have  anticipated  the  patent  in  suit,  that  it  is  sufficient 
to  refer  to  that  opinion  (205  Fed.  49)  and  adopt  the  same  as  our  own. 

The  decree  of  the  court  below  is  therefore  affirmed. 


(211  Fed.  976) 

.AIACOMBER  &  WHYTE  ROPE  CO.  v.  HAZARD  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  9a 

1.  Patents  (§  66*) — Scope — Limitation  by  Pbiob  Device. 

A  patent  does  not  cover  a  prior  device,  although  it  is  within  the  terms 
of  the  patented  device,  and  although  its  deviser  did  not  appreciate  its 
value  for  the  purposes  of  the  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  79,  81 ;  Dec.  Dig. 
§  66.J] 

2.  Patents  (§  328*) — Validity  and  Infringement — Wire  Rope. 

The  Whyte  patent,  No.  952,161,  for  a  nonrotating  wire  rope  composed 
of  two  layers  of  strands  wound  in  opposite  directions  around  a  core,  con- 
strued, and  held  valid  and  infringed. 

3.  Words  and  Phrases — "Cross-Lay" — "Lay." 

The  "lay"  of  a  strand  of  rope  is  the  length  of  rope  within  which  such 
strand  makes  one  complete  turn.  The  winding  of  the  outer  strands  in  a 
reverse  direction  to  the  inner  strands  is  called  "cross-lay." 

*For  other  cases  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This,  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  holding  defendant  to  be  an  in- 
fringer of  United  States  letters  patent  No.  952,161  issued  March  IS, 
1910,  to  George  S.  Whyte  for  an  "improvement  in  nonrotating  wire 
rope." 

MacFarlane  &  Monroe)  of  New  York  City  (Robert  Grier  Monroe 
and  Philip  Burwell  Goode,  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Miller  &  Merwin,  of  New  York  City  (Timothy  D.  Merwin,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  In  order  to  improve  wire  rope  as  it 
was  then  made,  Whyte  undertook  to  accomplish  two  useful  results : 

1.  To  reduce  attrition  by  securing  more  points  of  contact  of  the 
rope  with  the  sheave.    This  cuts  no  figure  in  the  suit  at  bar. 

2.  To  prevent  rotation  or  spinning,  when  hoisting,  a  trouble  caused 
by  the  tendency  of  a  rope  to  untwist  by  turning  on  its  longitudinal 
axis  in  a  direction  contrary  to  the  one  in  which  it  was  twisted.  This 
trouble  was  apparently  negligible  when  the  lift  was  short,  but  became 
serious  in  a  long  lift — such  as  those  in  mine  and  elevator  shafts  where 
there  are  no  guides  (guide  or  guy  ropes)  to  check  the  rotation.  Whyte 
accomplishes  this  result  by  doing  two  things.  He  makes  the  rope  in 
two  layers,  e  g.,  first  the  ordinary  wire  rope  of,  say,  six  strands  wound 
around  a  core  of  yarn  or  wire.  Then  around  the  first  rope,  treating 
it  as  a  core,  is  wound  another  set  of  strands  (12)  of  the  same  size  wire. 
These  are  wound  in  a  reverse  direction  to  the  first  set — ^a  method  of 
winding  which  is  called  "cross-lay."  When  such  a  rope  is  hoisting, 
the  inner  portion  tends  to  untwist  in  one  direction,  e.  g.,  "clockwise" ; 
and  the  outer  portion  tends  to  untwist  in  the  reverse  direction,  e.  g., 
"anti-clockwise."  The  theory  is  that  these  tendencies,  which  are  thus 
opposed,  will  neutralize  each  other.  But  in  practice  they  do  not  al- 
ways do  so;  one  tendency  is  stronger  than  the  other  and  prevails,  so 
that,  although  rotation  is  reduced,  it  is  not  eliminated.  Merely  "cross- 
ing" the  lay,  therefore,  does  not  wholly  solve  the  problem.  The  pat- 
entee went  further,  experimenting  with  overlaid  ropes  having  dif- 
ferent proportions  of  lay  between  inner  and  outer  layer  of  strands. 
The  "lay"  of  a  strand  is  the  length  of  rope  within  which  such  strand 
makes  one  complete  turn ;  the  "lay"  varies  in  length  according  to  the 
way  in  which  the  strand  is  applied  to  the  rope.  A  short  lay  might  be 
represented  by  a  close  helix,  while  a  longer  lay  might  be  represented  by 
a  more  open  helix.  If  the  wires  are  all  of  the  same  size  or  diameter, 
and  all  of  exactly  the  same  length,  it  is  geometrically  certain  that  when 
wound  as  above  indicated  the  "lay"  of  the  inner  strands  will  be  half 
the  "lay"  of  the  outer  strands,  expressed  1 :2.  Incidentally  it  appears 
that  the  tensile  strength  of  a  rope  is  greatest  when  all  its  strands  are 
of  the  same  length ;  then  each  strand  does  its  full  share  of  the  work  of 
holding  the  weight.    If  the  strands  are  unequal,  a  greater  burden  is  laid 
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on  the  shorter  strands  and  less  on  the  longer  ones,  and  the  hoisting 
strength  of  the  rope  is  reduced.  When  the  '*lays"  of  inner  and  outer 
strands  vary  in  some  other  proportions  than  substantially  one  to  two, 
the  strands  will  be  of  unequal  lengths. 

The  patentee  investigated  to  discover  what  proportion  of  lay  would 
produce  opposing  tendencies  to  untwist  which  would  practically  just 
about  balance  each  other.  He  tried  making  ropes  with  ratio  of  lay 
of  1  to  2,  1  to  1.5,  2  to  1,  1  to  1,  1  to  3.2,  and  others,  and  determined 
that  the  torsion  or  opposed  tendency  of  the  two  layers  to  untwist 
would  be  balanced  or  equalized  by  a  proportion  of  1  to  1.87. 

The  specifications  contain  the  following  statement : 

"In  order  that  the  tendency  of  the  two  layers  of  strands  to  untwist  or  spin 
may  neutralize  each  other,  I  give  the  strands  h  a  considerably  shorter  *lay'  or 
twist  than  the  strands  c  of  the  other  layer,  so  that  the  relatively  strong  ten- 
dency of  the  inner  layer  to  untwist  shall  be  practically  equalized  by  the 
weaker  tendency  of  the  larger  number  of  strands  in  the  outer  layer  to  un- 
twist in  the  opposite  direction.  As  a  specific  example  of  such  construction  of 
rope  in  which  the  lay  of  the  strands  of  the  inner  layer  is  sufficiently  shorter 
than  the  lay  of  the  strands  of  the  outer  layer  to  balance  or  equalize  the  tor- 
sion or  tendency  to  untwist  due  to  the  greater  number  of  strands  in  the  outer 
layer,  a  ratio  of  1  to  1.87  between  the  lay  of  the  strands  of  the  inner  layer 
and  that  of  the  strands  of  the  outer  layer  may  be  employed." 

The  claims  are : 

"1.  In  a  wire  rope,  in  combination,  a  core,  a  series  of  strands  laid  helically 
therearound  and  another  series  of  similar  strands  laid  helically  around  the 
first  series  in  the  opposite  direction,  each  strand  being  composed  of  a  plurality 
of  wires  laid  helically  together,  the  strands  of  the  inner  layer  having  such 
shorter  *lay*  than  those  of  the  outer  layer  as  will  balance  or  neutralize  their 
opposed  torsional  strains,  as  and  for  the  purpose  specified. 

*'2.  A  wire  rope  comprising,  in  combination,  a  layer  composed  of  a  plurality 
of  strands  laid  helicaUy  in  contact  with  each  other,  each  strand  being  com- 
posed of  a  plurality  of  individual  wires  laid  helically  with  relation  to  each 
other,  and  an  outer  layer  of  approximately  twice  as  many  similar  strands 
helically  and  oppositely  laid  thereon,  the  strands  of  the  inner  layer  having 
such  shorter  lay  or  twist  than  the  strands  of  the  outer  layer  that  their  ten- 
dency to  untwist  will  neutralize  the  tendency  of  the  outer  layer  of  strands  to 
untwist  in  the  opposite  direction." 

When  he  applied  for  his  patent,  Whyte  apparently  believed  that  he 
was  the  first  one  to  discover  that  the  tendency  of  a  wire  rope  to  un- 
twist could  be  neutralized,  by  surrounding  it  with  a  second  layer  of 
strands  laid  reversely  or  "cross-lay.''  His  two  original  claims,  there- 
fore, covered  only  the  use  of  an  outer  reversely  wound  layer  of  strands, 
without  any  statement  of  the  ratio  of  lay  required  to  produce  the  re- 
sult.   Original  claim  1  read  as  follows : 

"1.  In  a  wire  rope  combination  of  a  central  core,  a  plurality  of  strands  each 
composed  of  a  plurality  of  single  wires  twisted  together  wound  spirally  about 
said  central  core  and  a  plurality  of  other  wire  strands  each  composed  of  a 
plurality  of  single  wires  twisted  tof^ether  wound  spirally  in  the  opposite  di- 
rection about  said  first  mentioned  strands  and  in  direct  contact  therewith.*' 

Thereafter  his  attention  was  called  to  earlier  patents  in  which  (as 
in  Cheeseman,  British  1770  of  1880)  it  was  suggested  that  a  "non- 
twisting"  rope  could  be  produced  by  laying  a  series  of  outer  strands  in 
an  opposite  direction  to  the  series  of  inner  strands.     He  thereupon 


Digitized  by 


Google 


MACOMBBB  A  WHYTB  HOPE  CO.  V.  HAZARD  MFG.  CO.  477 

amended  hi^  specifications  by  inserting  the  clause,  as  to  proportions, 
above  quoted,  and  amended  his  claims  to  the  form  finally  allowed  by 
the  Patent  Office. 

[1]  Whyte  certainly  made  a  contribution  to  the  art,  because  al- 
though prior  patents  and  pubHcations  had  pointed  out  that  the  tend- 
ency of  a  rope  to  untwist  might  be  reduced  by  making  it  with  two 
groups  of  strands,  one  overlaying  the  other  and  wound  so  that  the 
tendency  of  rotation  of  the  two  groups  was  in  opposite  directions,  no 
one  had  pointed  out  that  a  particular  proportioning  of  lay  would  se- 
sure  practical  nonrotation.  He  is  entitled  to  claims  which  will  protect 
his  invention  and  disclosure.  By  their  terms  the  claims  are  confined 
to  combinations  in  which  the  inner  layer  has  a  shorter  lay  than  the 
outer ;  and  they  cannot  be  construed  to  cover  a  rope  of  the  prior  art 
in  which  there  is  shown  two  layers  reversely  wound  with  a  precisely 
indicated  proportion  of  lay.  So  far  as  such  a  rope  would  operate  to 
reduce  torsion  due  to  untwisting,  it  would  not  be  covered  by  this  later 
patent,  even  though  the  prior  deviser  of  such  rope  did  not  himself  ap- 
preciate the  philosophy  of  balancing  tendencies  by  proportioning  the 
lays.  See  our  opinion  in  Mosler  Company  v.  Lurie,  209  Fed.  364, 
126  C.  C.  A.  290  (November,  1913),  referring  to  our  opinion  in  Con- 
solidated Bunging  Case,  60  Fed.  93,  8  C.  C.  A.  485. 

[2]  Such  a  rope  is  shown  in  the  prior  German  publication  "Die 
Drahtseile."  It  describes  a  rope  which  is  "overbraided" ;  that  is,  a 
certain  number  of  strands  are  laid  over  a  center  already  braided.  The 
strands  are  to  be  all  of  the  same  kind,  and  there  are  to  be  twice  as 
many  strands  in  the  over  layer  as  there  are  in  the  center  layer.  More- 
over, all  the  strands  are  to  be  exactly  the  same  length,  which,  according 
to  the  law  of  geometry  above  referred  to,  instructs  the  reader  that 
the  proportion  of  lay  must  be  1  to  2.  The  testimony  indicates  that  a 
rope  so  made  would  to  some  extent  eliminate  the  tendency  to  torsion, 
although  not  as  completely  as  does  the  combination  of  the  patent.  It 
would  have  somewhat  greater  tensile  strength,  because  all  the  strands 
are  of  the  same  length.  Every  one  is  free  to  use  the  rope  of  this  Ger- 
man publication,  although  its  author  may  not  have  understood  fully 
why  it  was  that  it  was  itself  an  improvement  on  single  layer  ropes. 
The  claims  can  be  sustained  only  by  reading  into  them  an  exception 
which  will  leave  this  German  rope  with  its  exact  proportion  of  1  to  2 
outside  of  their  scope. 

The  testimony  satisfies  us  that  defendant  has  made  and  sold  wire 
rope  with  two  layers  of  strands  reversely  wound  and  having  a  propor- 
tion of  lay  of  1  to  1.8.  This  is  an  infringement,  and  the  decree  is  sus- 
tained, with  costs  of  this  appeal. 
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(211  Fed.  980) 
ST.  LOUIS  UNION  TRUST  00.  v.  STUDEBAKER  CORPORATION  et  at. 

(Circuit  Court  of  Appeals^  Second  Circuit    January  13,  1914.) 

No.  99. 

Patents  (§  328*) — Validity  and  I nfbinoement— Street  Flushing  Machine. 
The  Ottofy  patent,  No.  795,059,  for  a  street  flushing  machine,  designed 
to  deliver  streams  at  such  an  angle  to  the  pavement  as  to  have  a  scouring 
effect,  was  not  anticipated,  and  Is  valid,  but  cannot  be  construed  to  cover 
a  machine  which  delivers  streams  at  an  angle  substantially  greater  than 
20  degrees.    As  so  limited,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  dismissing  the  bill  of  com- 
plaint. The  suit  was  brought  for  infringement  of  the  claims  of  United 
States  patent  No.  795,059,  granted  July  18,  1905,  to  L.  F.  Ottofy. 
assignor  to  the  American  Street  Flushing  Machine  Company,  which 
company  assigned  the  patent  to  the  complainant. 

Clifton  V.  Edwards,  of  New  York  City,  for  appellant. 

Duell,  Warfield  &  Duell,  of  New  York  City  (C.  H.  Duell,  F.  P.  War- 
field,  H.  S.  Duell  and  R.  S.  Blair,  all  of  New  York  City,  of  counsel), 
for  appellees. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  This  patent  has  been  repeatedly  before 
the  courts.  A  very  full  discussion  of  the  specifications  and  prior  art 
will  be  found  in  St.  Louis  Street  F.  M.  Co.  v.  American  Street  Flush- 
ing M.  Co.  (C.  C.  A.  8th  Circuit)  156  Fed.  574,  84  C.  C.  A.  340.  That 
court  sustained  the  Circuit  Court,  Eastern  District  of  Missouri  (opin- 
ion not  reported),  and  held  the  patent  valid  and  infringed.  In  the  same 
suit  the  patent  was  again  considered,  on  accounting  for  profits,  in  the 
Circuit  Court  (180  Fed.  759),  and  on  appeal  by  C.  C.  A.  8th  Circuit 
(192  Fed.  121,  112  C.  C.  A.  582).  In  American  Street  Flushing  M.  Co. 
V.  D.  Connolly  Boiler  Company  the  same  patent,  in  connection  with  a 
diflferent  device  used  by  the  defendant,  was  discussed  at  length  by 
Judge  Hazel,  sitting  in  the  Southern  District  of  New  York  (opinion 
not  reported).  Upon  appeal  from  his  decree  holding  the  patent  valid 
and  infringed  this  court  concurred  fully  in  his  opinion  and  affirmed 
his  decree.  American  Street  Flushing  Company  v.  D.  Connolly  Boiler 
Company,  198  Fed.  99,  117  C.  C.  A.  285.  In  the  case  now  at  bar  pre- 
liminary injunction  was  issued  against  defendant's  device,  but  Judge 
Ward's  opinions  filed  on  granting  complainant's  application  are  not 
reported.  The  validity  of  the  patent  has  been  repeatedly  upheld  after 
careful  and  exhaustive  investigation  of  the  prior  art,  as  presented  in 
the  several  causes.  Although  some  of  the  opinions  are  not  reported, 
there  will  be  found  in  those  which  are  reported  a  sufficient  statement 
of  the  facts  relating  to  invention,  prior  art  and  construction  of  the 
claims.    It  is  unnecessary  to  repeat  such  statement  here. 

•For  other  cases  see  same  topic  &  S  mumbbq  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reo'r  Indexes 
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It  is  contended  that  the  present  record  contains  evidence  as  to  the 
prior  art  which  was  not  before  the  courts  which  have  heretofore  sus- 
tained the  patent.  The  new  references  are  German  patent  to  Mengel- 
berg,  No.  4331  of  1876,  English  patent  to  Robertson,  No.  286  of  1866, 
and  an  article  in  the  London  Journal  of  October  18,  1901.  The  article 
in  the  Journal  is  merely  descriptive  of  the  Murphy  patent,  which  was 
fully  considered  in  the  earlier  cases.  In  the  two  patents  we  do  not  find 
anything  so  different  from  what  was  shown  of  the  prior  art  in  the 
earlier  record  before  us  as  to  call  for  any  such  modification  of  our 
conclusions.  It  has  never  been  contended  that  any  of  the  elements  of 
patentee's  combination  were  new ;  they  were  all  old,  but  no  prior  pat- 
ent showed  them  all  in  combination,  nor  do  these  three  new  references 
do  so.  The  suggestion  that  the  Eccles  patent  (introduced  in  the  Con- 
nolly record)  was  not  considered,  because  it  was  first  presented  to  the 
District  Judge  on  motion  for  reargument,  is  unfounded.  Presumably 
the  very  manner  of  its  introduction  brought  it  sharply  to  the  attention 
of  the  District  Judge.  Certainly  in  this  court  it  was  fully  covered  in 
the  briefs,  and  was  vigorously  discussed  in  oral  arguments. 

The  crux  of  the  case  is  the  question  whether  or  not  the  device  of 
this  defendant  infringes  as  did  that  of  Connolly  and  of  the  infringers 
who  were  before  the  Court  of  Appeals  in  the  Eighth  Circuit.  That  of 
course  involves  also  a  question  of  construction  of  the  claims.  The 
C.  C.  A.  in  8th  Circuit  indicated  that  the  claims  could  not  be  given 
any  broad  or  pioneer  construction,  and  intimated  that  the  requirement 
in  them  that  the  flat  stream  of  water  should  be  delivered  "nearly  par- 
allel" to  the  plane  of  the  base  restricted  the  claims  to  a  stream  which 
struck  the  pavement  at  an  angle  not  less  than  20  degrees.  The  devices 
before  that  court  delivered  the  streams  at  a  less  angle  and  so  did  the 
machine  before  us  in  the  Connolly  Case — ^at  least  as  to  nearly  three- 
fourths  of  its  discharge. 

It  is  to  be  borne  in  mind  that  when  the  patentee  undertook  to  solve 
the  problem  most  of  the  pavements  in  our  cities  were  laid  with  stones 
or  blocks,  the  interstices  between  which  were  filled  with  earth  liable 
to  be  cut  out  by  a  stream  of  water  improperly  delivered.  It  was  to 
meet  that  situation  that  he  devised  his  invention,  which  apparently  was 
practically  and  commercially  successful.  There  was  no  call  for  his 
combination  with  its  low,  flat,  nearly  horizontal  delivery  when  a  street 
was  paved  solidly,  without  interstices.  The  Court  of  Appeals  in  the 
Eighth  Circuit  points  out  that  an  earlier  device  which  delivered  at  an 
angle  of  40  degrees  was  apparently  "well  adapted  to  flush  and  scour 
granite  or  other  streets,  which  are  riot  easily  injured."  So  long  as  the 
majority  of  streets  remained  of  the  character  they  were  when  the  pat- 
ent issued,  it  is  quite  likely  that  no  machine,  similar  to  patentee's,  but 
having  greater  angle  than  20  degrees,  was  sufficiently  successful  com- 
mercially to  invite  a  suit  for  infringement.  But  with  the  wide  spread 
of  better  paving,  especially  asphalt,  a  field  is  open  for  machines  which 
deliver  the  streams  at  a  much  greater  angle  than  he  indicated ;  at  an 
angle  so  great  that  on  a  street  paved  in  the  old  way  it  would  have 
lacked  utility,  doing  more  harm  than  good.  The  patentee  cannot  grad- 
ually enlarge  his  angle  as  pavements  improve  till  he  reaches  an  angle 
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of  incidence  found  in  the  prior  art,  but  not  then  usefully  operative 
because  the  pavement  was  poor.  It  is  always  difficult  to  fix  exactly  in 
figures  the  limitation  of  a  claim,  when  no  exact  figures  are  given  either 
in  claim  or  specifications,  but  without  entering  into  any  elaborate  dis- 
cussion of  the  question  we  may  say  that  we  agree  with  Court  of  Ap- 
peals in  the  Eighth  Circuit  that,  although  the  defendant's  argument 
to  the  Patent  Office  in  answer  to  the  McDade  reference  does  not  con- 
stitute an  estoppel  like  the  abandonment  of  claims  once  made  and  the 
acceptance  of  others  in  lieu  of  them,  it  may  be  considered  as  illumina- 
tive of  the  range  within  which  it  was  understood,  at  the  time  the  pat- 
ent issued,  that  the  angle  of  stream  might  be  varied.  Since  in  the  case 
at  bar — in  which  respect  it  differs  from  the  Connolly  Case — we  have  to 
fix  some  exact  boundary,  we  conclude  that,  in  view  of  the  prior  art  and 
the  language  of  the  patent,  the  claims  cannot  be  construed  to  cover 
streams  delivered  at  an  angle  substantially  greater  than  20  degrees. 

As  to  the  machine  now  alleged  to  infringe  the  testimony  is  conflict- 
ing, but  we  are  inclined  to  think  defendant's  witnesses  have  based  their 
statements  more  on  careful  measurements,  and  less  on  estimates.  Up- 
on the  whole  we  think  it  has  been  shown  that  defendant's  machines, 
as  made  and  operated,  do  not  deliver  the  stream  at  any  less  angle  than 
25  degrees,  which  seems  to  be  a  satisfactory  arrangement  for  modern 
streets  and  is  not  an  infringement  of  the  patentee's  device.  We  are 
also  satisfied  that  defendant's  machine  has  all  the  elements  of  the  pat- 
ent claims,  except  the  angle  less  than  20  degrees,  and  that  it  is  a  very 
simple  and  easy  job  to  modify  it,  so  that  it  will  be  a  complete  infringe- 
ment. The  mere  lengthening  of  the  pipes  a  very  few  inches,  and  a 
trifling  regulation  of  the  position  of  the  nozzle,  will  make  any  one  of 
defendant's  machines  an  infringing  device.  As  at  present  organized 
these  machines  would  probably  not  commend  themselves  to  a  munici- 
pality which  had  streets  paved  with  cobble  or  blocks  with  earth  in- 
terstices, but  the  changes  which  would  adapt  it  for  use  there  are  so 
slight  that  there  must  be  a  constant  temptation  to  make  them.  How- 
ever, until  that  temptation  has  been  yielded  to,  we  cannot  find  that  the 
patent  has  been  infringed,  and  therefore  affirm  the  decree  dismissing 
the  bill,  with  costs  of  this  appeal  to  defendants. 


(211  Fed.  982) 

AMBURSEN  HYDRAULIC  CONST.  CO.  v.  HYDRAULIC  PROPERTIES  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  104. 

Patents  (§  328*) — Validity — ^Dam  Constbuctiow. 

The  Ambursen  reissue  patent,  No.  12,246  (original  No.  734,796),  for  an 
improvement  in  dams,  claims  2  and  3,  are  void  for  lack  of  invention  as 
being  for  a  dam  not  differing  from  former  structures  except  in  the  substi- 
tution of  concrete  for  other  materials. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

*For  other  cases  see  same  topic  Ik  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Hep  r  Indexos 
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Suit  in  equity  by  the  Ambursen  Hydraulic  Construction  Company 
against  the  Hydraulic  Properties  Company.  Decree  for  defendant, 
and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  208  Fed.  27. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern 
District  of  New  York  dismissing  the  bill  in  an  infringement  suit  based 
on  reissued  letters  patent  No.  12,246  granted  to  Nils  Fredrick  Am- 
bursen for  an  improvement  in  dams.  Judge  Holt  held  the  claims  in- 
volved— Nos.  2  and  3— invalid  for  lack  of  invention  and  dismissed  the 
bill. 

Edwards,  Sager  &  Wooster,  of  New  York  City  (Alexander  P. 
Browne  and  George  K.  Woodworth,  both  of  Boston,  Mass.,  of  coun- 
sel), for  appellant. 

Hillary  C.  Messimer  and  Albert  M.  Austin,  both  of  New  York  City, 
for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  patent  relates  to  improvements  in  the 
construction  of  dams,  its  principal  change  from  the  dams  of  the  prior 
art  being  the  substitution  of  concrete  for  the  materials  before  used  in 
dam  construction.  The  alleged  invention  is  sufficiently  described  in 
the  claims,  which  are  as  follows : 

**2.  A  dam  comprising  a  base,  an  inclined  concrete  flooring  overhanging  the 
base,  a  plurality  of  spaced  buttresses  interposed  between  the  base  and  flooring, 
and  metallic  reinforcing  members  embedded  in  the  flooring  and  extending 
lengthwise  thereof  and  across  the  buttresses. 

'*3.  A  dam  comprising  a  base,  spaced  buttresses  rising  therefrom  and  a  rela- 
tively thin  inclined  concrete  flooring  supported  by  and  overhanging  the  but- 
tresses and  base,  said  flooring  having  metallic  reinforcing  members  extend- 
ing lengthwise  of  the  flooring  and  across  the  buttresses.*' 

Ambursen's  contribution  to  the  art  consisted  in  making  the  Austin 
dam  of  concrete  instead  of  masonry  and  turning  it  around  so  that  the 
vertical  surface  faces  down  stream  and  the  slanting  surface  becomes 
the  floor,  so  to  speak,  upon  which  the  water  of  the  reservoir  rests 
which  is  piled  up  behind  the  dam.  The  weight  and  downward  pressure 
of  this  water  tends  to  hold  the  dam  in  place.  This  was  a  perfectly 
obvious  thing  to  do.  Anyone  with  the  slightest  knowledge  of  hydraulics 
would  know  that  the  imprisoned  water  would  produce  less  pressure 
on  the  dam  if  the  water  pressed  downward  and  outward  instead  of  out- 
ward alone.  The  feature  which  has  given  popularity  and  strength  to 
the  complainant's  structures  is  the  use  of  concrete.  This  substance 
beine^  a  modern  discovery,  its  efficiency  in  the  various  building  trades 
has  been  a  matter  of  slow  development  because  of  the  doubt  as  to  its 
durability,  and  its  ability  to  resist  certain  strains.  This  was  particu- 
larly so  in  dam  construction  where  its  use  had  it  proved  inadequate, 
would  have  resulted  in  enormous  loss  of  life  and  property.  But  as 
time  went  on  and  its  safe  substitution  for  building  materials  then  in 
use  was  demonstrated,  it  naturally  occurred  to  dam  builders  to  use  it 
in  their  business.  Ambursen  invented  no  new  principle  of  dam  build- 
128C.CJL-^1 
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ing.  Every  feature  of  construction  which  he  uses  had  been  used  be- 
fore in  the  construction  of  dams  built  of  wood,  stone  and  steel.  If  the 
mere  substitution  of  concrete  for  stone  in  the  building  of  a  dam  in- 
volves invention,  it  follows  that  each  person  in  the  future  who  substi- 
tutes it  for  other  materials  in  well-known  structures  is  entitled  to  a 
monopoly  of  that  use.  It  is  not  easy  to  mention  any  structure  in  the 
building  art  where  concrete  is  not  used  to-day.  If  it  be  assumed  that 
concrete  has  not  as  yet  been  used  in  the  construction  of  church  pul- 
pits, the  architect  who  first  builds  a  concrete  pulpit  will,  upon  the  com- 
plainant's theory,  be  entitled  to  a  patent.  We  do  not  so  understand  the 
law,  the  new  pulpit  performs  the  same  office  as  the  prior  wood  and 
stone  pulpits.  It  may  be  less  expensive  and  more  durable  than  its 
predecessor,  but  it  performs  the  old  functions  in  the  old  way.  It  is 
said  that  the  decision  of  this  court  in  Frost  Co.  v.  Cohn,  119  Fed. 
505,  56  C.  C.  A.  185,  is  directly  in  point  and  that  the  Ambursen  patent 
should  be  sustained  upon  the  strength  of  that  authority.  We  think 
this  contention  is  not  well  founded.  The  Gorton  invention,  by  substi- 
tuting a  rubber  button,  or  one  having  a  yielding  or  elastic  surface,  for 
the  metal  buttons  of  the  prior  art  succeeded  in  keeping  the  hose  of  the 
wearer  in  proper  position,  whereas  the  metal  buttons  previously  in  use 
not  only  tore  the  fabric  but  failed  to  keep  the  stocking  in  place.  The 
cases  would  be  parallel  if  Gorton  had  substituted  a  celluloid  button 
for  the  metal  button  of  the  prior  art.  The  substitution  of  concrete 
for  stone  and  wood  accomplishes  no  new  result.  Ambursen's  dam 
works  upon  precisely  the  same  principles  as  the  prior  wood,  stone  and 
steel  dams.  Concrete  performs  no  function  that  is  not  performed  by 
the  material  of  the  prior  dams. 

We  cannot  resist  the  conclusion  that  Ambursen  has  merely  substi- 
tuted one  well-known  building  material  for  another  with  no  change 
except  such  as  is  inherent  in  the  material  which  was  well  known  and 
free  to  all  builders. 

The  decree  is  affirmed. 
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(212  Fed.  1) 

In  re  SWEENEY. 

BIGHAM  V.  SOUTH  SIDE  TRUST  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  3,  1914.) 

No.  1796. 

1.  Bankbuptcy  (§  188*) — Pledges — Mortgages — Rights  of  Pledgee. 

Where  mortgages  on  real  property  were  pledged  to  petitioner  as  collat- 
eral security  by  a  bankrupt,  who,  on  acquiring  title,  leased  the  premises 
to  tenants,  the  legal  title  to  the  property  and  the  leases  having  vested  in 
the  bankrupt*s  trustee,  petitioner  as  holder  of  the  mortgages  was  not  en- 
titled to  collect  rents  and  profits  from  the  mortgaged  property  as  against 
the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  270,  286-289, 
291-295;   Dec  Dig.  {  188.*] 

2.  Bankruptcy  (§  188*) — Mortgages  on  Real  Property — Actual  Possession 

— Notice — Right  to  Collect  Rents. 

Mere  notice  by  a  pledgee  of  mortgages  on  real  estate  as  collateral  se* 
curity  of  an  asserted  right  to  collect  rents,  is  not  equivalent  to  actual  pos- 
session by  such  pledgee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S§  270,  286-289, 
291-295;   Dec.  Dig.  §  188.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania ;  James  S.  Young,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  John  Francis  Sweeney. 
On  petition  of  Kirk  Q.  Bigham  to  restrair  the  South  Side  Trust  Com- 
pany from  interfering  with  petitioner's  collection  of  the  rents  of  cer- 
tain premises.  From  an  order  denying  the  petition,  plaintiff  appeals. 
Affirmed. 

Ed.  B.  Scull  and  C.  Elmer  Bown,  both  of  Pittsburgh,  Pa.,  for  appel- 
lant. 

Geo.  N.  Monroe,  Jr.,  of  Pittsburgh,  Pa.,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  Sweeney,  the  bankrupt,  was  a 
builder  and  seller  of  small  houses  in  the  city  of  Pittsburgh.  As  these 
houses  came  to  be  sold,  the  sale  was  usually  made  subject  to  a  first 
and  a  second  mortgage*  The  first,  given  by  Sweeney,  was  sold  to  in- 
vestors and  has  little  to  do  (except  incidentally)  with  the  present  con- 
troversy; the  second  was  an  installment  mortgage  given  by  the  pur- 
chaser of  the  house,  binding  him  to  pay  small  sums  each  month  until 
the  principal  should  be  discharged.  These  mortgages  were  apparently 
not  oflFered  in  evidence — at  all  events,  they  have  not  been  printed — 
but  the  foregoing  terms  are  not  in  dispute,  although  we  have  no  fur- 
ther information  about  terms  and  are  not  advised  concerning  the  due 
dates  either  of  the  installments  or  of  the  full  principal  of  the  mortgage 
debt.  In  1908  and  1910  Sweeney  gave  two  promissory  notes  to  Big- 
ham  aggregating  $24,600.  Each  of  these  notes  was  to  be  paid  in 
monthly  installments  of  $250,  and  some  of  the  second  mortgages  were 

*For  o^her  cases  see  lame  topic  *  I  nvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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pledged  as  coflateral  security.  These  mortgages  were  also  assigned  of 
record  to  Bigham,  but  the  legal  title  was  only  held  as  collateral.  In 
certain  contingencies  he  was  authorized  to  sell  the  mortgages  at  public 
or  private  sale,  and  to  become  the  buyer  himself;  but  he  has  never 
exercised  this  power,  nor  (even  if  we  assume  that  he  had  the  right  to 
sue  on  the  mortgages  without  first  buying  them  in  at  a  sale)  has  he 
ever  brought  suit  thereon. 

For  several  years  after  the  notes  were  given,  Sweeney  paid  the 
monthly  installments  until  he  had  reduced  the  debt  to  $16,000.  Mean- 
while changes  were  taking  place  in  the  incumbrances  and  in  the  own- 
ership of  the  mortgaged  premises.  Some  of  the  second  mortgages 
were  paid  off,  and  others  were  substituted  as  collateral.  In  other  in- 
stances the  purchasers  of  the  houses  abandoned  the  attempt  to  pay  the 
installments  on  the  second  mortgages  and  conveyed  the  legal  title  back 
to  Sweeney  (or  sometimes  to  his  wife) ;  and  in  these  instances  leases 
were  afterwards  made  by  Sweeney  and  tenants  went  into  possession 
thereunder.  In  the  spring  of  1912  Sweeney  became  financially  em- 
barrassed and  fell  into  arrears  in  payment  upon  the  notes.  He  had 
always  collected  the  installments  on  the  mortgages  and  the  rents  un- 
der the  leases,  and  Bigham  had  never  made  these  collections  himself. 
But  it  was  evident  that  both  the  installments  and  the  rents  were  an 
important  source  of  supply  toward  the  monthly  payments  on  the  notes, 
and  accordingly  Bigham  was  insistent  that  they  should  be  so  applied. 
Quoting  from  his  petition  afterwards  presented  to  the  referee  and  now 
before  us,  he  asserts  that  in  consequence  of  his  insistence  Sweeney 
specially  agreed  to  act  as  his  agent,  "to  lease  said  premises,  collect  the 
rents  thereof,  account  monthly,  and  monthly  pay  over  to  petitioner  and 
to  petitioner's  account  all  the  said  rents  collected  by  him" ;  these  rents 
to  be  applied  "on  account  of  the  sundry  mortgages  covering  the  several 
premises  occupied  by  the  said  tenants,  which  said  mortgages  are  in- 
cluded in  the  list  of  mortgages  held  by  petitioner  as  collateral  secur- 
ity, etc."  Sweeney  denies  the  agency,  and  the  referee  makes  no  finding 
of  fact  on  this  subject. 

But  it  appears  without  dispute  that  on  July  20,  1912,  Bigham,  as- 
serting the  existence  of  such  an  agency,  notified  the  tenants  of  its  ter- 
mination, and  demanded  that  the  rents  should  thereafter  be  paid  to 
himself.  Two  days  later  the  petition  in  bankruptcy  was  filed,  followed 
by  an  adjudication  on  August  12.  The  South  Side  Trust  Company 
was  appointed  trustee,  and  by  operation  of  law  became  vested  with 
the  legal  title  to  the  leases  and  to  the  houses  that  had  been  reconveyed 
to  Sweeney.  Bigham  and  the  trustee  came  at  once  into  collision  over 
the  rents,  and  on  October  21  Bigham  presented  a  petition  to  the 
referee,  setting  up  the  special  agency  referred  to,  declaring  that  he  had 
revoked  it  and  had  undertaken  to  collect  the  rents  himself,  and  aver- 
ring that  the  trustee  had  come  into  possession  of  the  leases  and  was 
also  attempting  to  collect  the  rents.  The  relief  he  prayed  for  was: 
(1)  An  order  that  the  trustee  deliver  the  leases  to  him,  and  account  for 
any  rents  that  might  have  been  collected ;  and  (2)  an  order  preventing 
the  trustee  "from  interfering  in  any  way  with  petitioner's  said  tenants, 
and  from  hindering  and  annoying  said  petitioner  in  and  about  the  col- 
Jection  of  his  said  rents."    It  will  be  seen  that  this  petition  only  refers 
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to  the  leases,  and  asks  for  no  relief  on  any  other  account.  Both  the 
referee  and  the  District  Court  refused  the  prayers  for  relief,  and  the 
correctness  of  this  refusal  hardly  needs  discussion.  Bigham  does  not 
contend  that  these  leases  had  been  assigned  to  him,  legally  or  equitably, 
and  the  testimony  concerning  the  so-called  ''agency"  of  Sweeney  adds 
nothing  of  value  to  Bigham's  position.  As  the  trustee  had  the  legal 
title  to  the  houses  and  the  leases,  with  the  right  to  collect — subject  of 
course  to  the  duty  of  accounting  to  whomsoever  might  be  ultimately 
entitled  to  the  fund — Bigham's  petition  was  properly  dismissed. 

[1,  2]  But  in  some  unexplained  way  the  petition  came  to  be  treated 
as  if  it  presented  the  claim  of  a  mortgagee  to  take  possession  of  mort- 
gaged property,  and  to  collect  the  rents  thereof.  Actual  possession 
was  not  asserted,  but  the  notice  of  July  20  was  claimed  to  be  a  "con- 
structive" possession.  We  do  not  intend  to  enter  upon  the  discussion 
of  this  subject,  except  to  say  that  in  our  opinion  Bigham  had  no  pos- 
session of  the  property,  either  actual  or  constructive,  and  had  there- 
fore no  right  to  collect  the  rents,  such  as  he  might  have  had  if  the 
property  had  passed  into  his  hands.  In  some  particulars  the  law  of 
Pennsylvania  gives  to  a  mortgagee  unusual  rights  over  the  mortgaged 
properly,  but  it  has  never  gone  to  the  length  asserted  here.  In  certain 
circumstances  a  mortgagee  may  acquire  possession  by  an  action  of 
ejectment,  or  he  may  even  take  peaceable  possession  of  the  premises 
without  legal  proceedings,  if  his  entry  be  unopposed ;  but  we  are  ad- 
vised of  no  statute  or  decision  supporting  the  proposition  that  the 
mere  notice  of  an  asserted  right  to  collect  the  rents  is  equivalent  to  ac- 
tual possession.  But  Bigham  is  in  reality  not  a  mortgagee,  but  a  hold- 
er of  mortgages  as  collateral  security,  and  we  say  nothing  of  the  other 
difficulties  that  may  lie  in  his  road  as  a  pledgee  of  unconverted  and  un- 
sold collateral  security.  It  is  useless  to  discuss  them,  for  we  deal  with 
the  record  as  we  have  it,  and  the  record  is  founded  on  Bigham's  as- 
sertion that  he  is  the  virtual  owner  of  the  leases,  and  is  entitled  to  their 
unobstructed  possession  and  enjoyment. 

The  order  of  the  District  Court  is  affirmed. 


(212  Fed.  29) 

MORRISON  et  al.  v.  UNITED  STATES. 

(Circuit  C3ourt  of  Appeals,  Ninth  Circuit    February  2,  1914.) 

No.  2295. 

Public  Lands  (§61*) — Grant  to  State  op  School  Lands — Subsequent  In- 
clusion IN  Forest  Reservation. 

Act  Aug.  14,  1848,  c.  177,  9  Stat  323,  estabUshing  a  territorial  govern- 
ment for  Oregon,  provided  that  "when  the  lands  In  the  stiid  territory  shall 
be  surveyed  •  •  ♦  sections  numbered  10  and  36  In  each  township 
♦  •  •  shall  be  and  the  same  is  hereby  reserved  for  the  purpose  of  being 
applied  to  schools  in  said  territory  and  in  the  states  and  territories  here- 
after to  be  erected  out  of  the  same."     Subsequent  acts  relating  to  dona- 

*For  other  cases  see  same  topic  &  8  mxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tions  and  surveys  recognized  such  reservation,  and  authorized  the  Gov- 
ernor and  legislative  assembly  of  the  territory  to  make  laws  for  the  regu- 
lation and  protection  of  the  lands  so  granted.  Oregon  Enabling  Act  Feb. 
14,  1859,  c.  33,  11  Stat.  383,  under  which  the  state  was  admitted,  sub- 
mitted to  the  people  certain  propositions  "which  if  accepted  shall 
be  obligatory  on  the  United  States  and  upon  the  said  state  of  Oregon, 
to  wit:  First  that  sections  numbered  16  and  36  in  every  township  of 
public  lands  In  said  state  •  •  •  shall  be  granted  to  said  state 
for  the  use  of  schools."  A  certain  township  was  surveyed  in  1902, 
and  the  survey  was  approved  by  the  Surveyor  General  for  Oregon, 
and  forwarded  to  the  Commissioner  of  the  General  Land  Office,  by  whom 
it  was  accepted  In  1906.  In  1905  the  Secretary  of  the  Interior  made  an 
order,  temporarily  withdrawing  for  forestry  purposes  "all  the  vacant  and 
unappropriated  public  lands"  within  certain  described  boundaries,  which 
included  section  16  in  said  township,  and  in  1910  the  President  by  procla- 
mation enlarged  the  boundaries  of  a  forest  reserve  to  include  said  section 
within  its  boundaries,  but  excepted  therefrom  all  lands  which  at  the  date 
of  the  proclamation  were  embraced  within  any  withdrawal  or  reserva- 
tion for  any  inconsistent  use  or  purpose.  Prior  to  this  time,  but  after  the 
approval  of  the  survey,  the  state  had  sold  and  conveyed  the  land  in  suit, 
which  was  a  part  of  said  section  16,  as  school  land  to  defendants.  Held, 
fhat  the  legislation  of  Congress,  accepted  by  the  people  of  Oregon, 
amounted  to  a  grant  of  sections  16  and  36  in  each  township,  which  be- 
came effective  as  to  each  section  as  soon  as  it  was  identified  by  an  ap- 
proved survey;  the  approval  dating  back  by  relation  to  the  inception  of 
the  proceeding,  that  such  grant  could  not  be  defeated  by  any  subsequent 
withdrawal  or  other  appropriation,  and  that  the  land  in  suit  was  within 
the  excentions  in  the  withdrawal  order  and  President's  proclamation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  138,  146: 
Dec.  Dig.  i  51.»] 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  (Dregon ;  Chas.  E.  Wolverton,  Judge. 

Suit  in  equity  by  the  United  States  against  W.  J.  Morrison,  Finley 
Morrison,  and  the  Sligh  Furniture  Company.  Decree  for  the  United 
States,  and  defendants  appeal.    Reversed. 

Mark  Norris,  of  Grand  Rapids,  Mich.,  and  R.  Sleight,  of  Portland, 
Or.,  for  appellants. 

Clarence  L.  Reames,  U.  S.  Atty.,  and  Everett  A.  Johnson,  Asst.  U. 
S.  Atty.,  both  of  Portland,  Or. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  sole  question  in  this  case  is  whether  the 
lands  here  in  controversy,  which  constitute  a  part  of  section  16,  town- 
ship 3  south,  range  6  east  of  the  Willamette  meridian,  in  the  state  of 
Oregon,  passed  to  that  state,  and  through  it  to  its  grantees,  prior  to  the 
attempted  withdrawal  of  the  said  lands  from  any  disposition  by  the 
executive  department  of  the  government. 

The  act  of  Congress  of  August  14,  1848  (9  Stat.  323,  c.  177,),  entitled 
"An  act  to  establish  the  territorial  government  of  Oregon,"  provided 
in  its  twentieth  section : 

"That  when  the  lands  in  the  said  territory  shall  he  surveyed  under  the  di- 
rection of  the  government  of  the  United  States,  preparatory  to  bringing  the 
same  into  market,  sections  numbered  sixteen  and  thirty-six  in  each  township 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Jn  s?ald  territory  shall  be,  and  the  same  is  hereby,  reserved  for  the  purpose  of 
being  applied  to  schools  In  said  territory,  and  in  the  states  and  territories 
hereafter  to  be  erected  out  of  the  same." 

In  the  act  of  Congress  of  September  27,  1850  (9  Stat.  496,  c.  76), 
entitled  **An  act  to  create  the  office  of  Surveyor  General  of  the  Public 
Lands  in  Oregon,  and  to  provide  for  the  survey,  and  to  make  dona- 
tions to  settlers  of  the  said  public  lands,"  it  was  provided,  among  oth- 
er things: 

"Sec.  3.  That  if,  in  the  opinion  of  the  Secretary  of  the  Interior,  it  be 
preferable,  the  surveys  in  said  territory  shall  be  made  after  what  is  known 
as  the  goedetic  method,  under  such  regulations,  and  upon  such  terms,  as  may 
be  provided  by  the  Secretary  of  the  Interior  or  other  department  having 
charge  of  the  surveys  of  the  public  lands,  and  that  said  goedetic  surveys  shall 
be  followed  by  topographical  surveys,  as  Congress  may  from  time  to  time 
authorize  and  direct;  but  if  the  present  mode  of  survey  be  adhered  to,  then 
it  shall  be  the  duty  of  said  surveyor  to  cause  a  base  line  and  meridian  to  be 
surveyed,  marl^ed,  and  established,  in  the  usual  manner,  at  or  near  the  mouth 
of  the  Willamette  river;  and  he  shall  also  cause  to  be  surveyed,  in  town- 
ships and  sections,  in  the  usual  manner,  and  in  accordance  with  the  laws  of 
the  United  States,  which  may  be  in  force,  the  district  of  country  lying  be- 
tween the  summit  of  the  Cascade  Mountains  and  the  Pacific  Ocean,  and  south 
and  north  of  the  Columbia  river:  Provided,  however,  that  none  other  than 
township  lines  shall  be  run  where  the  land  is  deemed  unfit  for  cultivation. 
That  no  deputy  surveyor  shall  charge  for  any  line  except  such  as  may  be 
actually  run  and  marked,  nor  for  any  line  not  necessary  to  be  run ;  and  that 
the  whole  cost  of  surveying  shall  not  exceed  the  rate  of  eight  dollars  per 
mile,  for  every  mile  and  part  of  mile  actually  surveyed  and  marked" 

— and  after  making  certain  donations  of  public  lands  to  certain  spe- 
cifically described  settlers,  declared,  in  its  ninth  section,  as  follows : 

"That  no  claim  to  a  donation  right  under  the  provisions  of  this  act,  upon 
sections  sixteen  or  thirty-six,  shall  be  valid  or  allowed,  if  the  residence  and 
cultivation  upon  which  the  same  is  founded  shall  have  commenced  after  the 
survey  of  the  same ;  nor  shall  such  claim  attach  to  any  tract  or  parcel  of  land 
selected  for  a  military  post,  or  within  one  mile  thereof,  or  to  any  other  land 
reserved  for  governmental  purposes,  unless  the  residence  and  cultivation  there- 
of shall  have  commenced  previous  to  the  selection  or  reservation  of  the  same 
for  such  purposes." 

By  its  act  of  February  19,  1851  (9  Stat.  568,  c.  10),  entitled  "An  act 
to  authorize  the  legislative  assemblies  of  the  territories  of  Oregon  and 
Minnesota  to  take  charge  of  the  school  lands  in  said  territories,  and  for 
other  purposes,"  Congress  enacted : 

**That  the  Governors  and  legislative  assemblies  of  the  territories  of  Oregon 
and  Minnesota  be,  and  they  are  hereby,  authorized  to  make  such  laws  and 
needful  regulations  as  they  shall  deem  most  expedient  to  protect  from  injury 
and  waste  sections  numbered  sixteen  and  thirty-six  in  said  territories,  re- 
served in  each  township  for  the  support  of  schools  therein." 

By  its  act  of  February  14,  1859  (11  Stat.  383,  c.  33),  entitled  "An 
act  for  the  admission  of  Oregon  into  the  Union,"  Congress  provided, 
among  other  things,  as  follows : 

*'Sec.  4.  That  the  following  propositions  be,  and  the  same  are  hereby,  of- 
fered, to  the  said  people  of  Oregon  for  their  free  acceptance  or  rejection,  which, 
if  accepted,  shall  be  obligatory  on  the  United  States  and  upon  the  said  state 
of  Oregon,  to  wit:  First,  that  sections  numbered  sixteen  and  thirty-six  in 
every  township  of  public  lands  in  said  state,  and  where  either  of  said  sections, 
or  any  part  thereof,  lias  been  sold  or  otherwise  been  disposed  of,  other  lands 
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equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state 
for  the  use  of  schools.  Second,  that  seventy-two  sections  of  land  shall  be 
set  apart  and  reserved  for  the  use  and  support  of  a  state  university,  to  be 
selected  by  the  Governor  of  said  state,  subject  to  the  approval  of  the  CJom- 
mlssloner  of  the  General  Land  Office,  and  to  be  appropriated  and  applied  in 
such  manner  as  the  Legislature  of  said  state  may  prescribe  for  the  purpose 
aforesaid,  but  for  no  other  purpose.  Third.  That  ten  entire  sections  of  land, 
to  be  selected  by  the  Governor  of  said  state,  in  legal  subdivisions,  shall  be 
granted  to  said  state  for  the  purpose  of  completing  the  public  buildings,  or  for 
the  erection  of  others  at  the  seat  of  government,  under  the  direction  of  the 
Legislature  thereof.  Fourth.  That  all  salt  springs  within  said  state,  not  i^x- 
ceeding  twelve  in  number,  with  six  sections  of  land  adjoining,  or  as  cont1?iio'7s 
as  may  be  to  each,  shall  be  granted  to  said  state  for  its  use,  the  same  to  be 
selected  by  the  Governor  thereof  within  one  year  after  the  admission  of  said 
state,  and  when  so  selected,  to  be  used  or  disposed  of  on  such  terms,  condi- 
tions and  regulations  as  the  Legislature  shall  direct:  Provided,  that  no  salt 
spring  or  land,  the  right  whereof  is  now  vested  in  any  individual  or  individ- 
uals, or  which  may  be  hereafter  confirmed  or  adjudged  to  any  Individual  or 
individuals,  shall  by  this  article  be  granted  to  said  state.  Fifth.  That  five 
per  centum  of  the  net  proceeds  of  sales  of  all  public  lands  lying  within  said 
state  which  shall  be  sold  by  Congress  after  the  admission  of  said  state  into 
the  Union,  after  deducting  all  the  expenses  Incident  to  the  same,  shall  be 
paid  to  said  state,  for  the  purpose  of  making  public  roads  and  Internal  Im- 
provements, as  the  Legislature  shall  direct:  Provided,  that  the  foregoing  prop- 
ositions, hereinbefore  offered,  are  on  the  condition  that  the  people  of  Oregon 
shall  provide  by  an  ordinance.  Irrevocable  without  the  consent  of  the  United 
States,  that  said  state  shall  never  Interfere  with  the  primary  disposal  of  the 
soil  within  the  same  by  the  United  States,  or  with  any  regulations  Congress 
may  find  necessary  for  securing  the  title  in  said  soil  to  bona  fide  purchasers 
thereof;  and  that  in  no  case  shall  nonresident  proprietors  be  taxed  higher 
than  residents.  Sixth.  And  that  the  said  state  shall  never  tax  the  lands  or  the 
property  of  the  United  States  in  said  state:  Provided,  however,  that  In  case 
any  of  the  lands  herein  granted  to  the  state  of  Oregon  have  heretofore  been 
confirmed  to  the  territory  of  Oregon  for  the  purposes  specified  In  this  act,  the 
amoimt  so  confirmed  shall  be  deducted  from  the  quantity  specified  In  this  act" 

The  propositions  specifically  stated  in  section  4  of  the  act  of  Feb- 
ruary 14,  1859,  as  well  as  the  aforesaid  acts  respecting  the  school  sec- 
tions, were,  according  to  tiie  stipulation  of  facts  entered  into  by  and 
between  the  respective  parties  to  the  present  case,  accepted  by  an  act 
of  the  legislative  assembly  of  the  state  of  Oregon  of  June  3,  1859 
(Laws,  1st  Extra  Sess.  p.  36). 

The  stipulation  shows  these  further  facts :  Prior  to  May  27,  1902, 
the  lands  in  controversy  were  unsurveyed.  On  that  day  a  field  sur- 
vey of  their  east  boundary  was  made,  and  on  June  2d  following  the 
north,  west,  and  south  boundaries  thereof  were  surveyed,  and  the 
said  section  16  subdivided  according  to  the  rules  of  the  Land  Office  for 
surveying  the  lands  of  the  government.  This  field  survey  was  ap- 
proved b^  the  United  States  Surveyor  General  for  the  state  of  Oregon 
June  2,  1903,  and  on  the  8th  of  the  same  month  that  officer  transmit- 
ted copies  of  the  plat  of  the  survey  and  field  notes  to  the  Commissioner 
of  the  General  Land  Office  at  Washington,  which  survey  was  accepted 
bv  the  Commissioner  January  31,  1906.  On  November  16,  1907,  the 
Cfommissioner  directed  the  Surveyor  General  to  place  a  plat  of  the 
survey  in  the  field,  in  the  local  land  office  of  the  United  States  at  Port- 
land, Or.,  which  was  on  the  same  day  accordingly  filed  in  that  office. 
Shortly  prior  to  the  acceptance  by  the  Commissioner  of  the  survey 
mentioned,  to  wit,  on  the  16th  day  of  December,  1905,  the  Secretary  of 
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the  Interior  made  an  order  temporarily  withdrawing,  for  forestry  pur- 
poses, from  all  forms  of  disposition  whatsoever  except  under  the  min- 
eral laws  of  the  United  States — 

**aU  the  vacant  and  unappropriated  public  lands  within  the  areas  specifically 
described  in  that  certain  letter  of  the  Commissioner  of  the  General  Land  Office, 
of  date  December  12,  1905,  to  the  Secretary  of  the  Interior,  including  all  of 
township  three  (3)  south,  range  six  (6)  east  of  the  Willamette  meridian." 

In  December,  1905,  a  telegram  was  sent  by  the  Commissioner  of  the 
General  Land  Office  to  the  register  and  receiver  of  the  United  States 
land  office  at  Portland,  Or.,  informing  him  of  said  withdrawal,  and 
stating  that  the  land  had  been  withdrawn  for  forestry  purposes,  and  on 
December  19,  1905,  a  letter  was  sent  by  the  said  Comrnissioner  to  the 
register  and  receiver,  giving  him  the  same  information.  The  said 
withdrawal,  so  made  by  the  Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office,  described  said  lands  according 
to  the  rectangular  system  of  government  survey.  October  10,  1906, 
the  state  of  Oregon,  in  pursuance  of  its  laws  for  the  disposal  of  lands 
owned  by  it,  executed  a  certificate  of  sale  to  one  Robert  F.  Louden  for 
the  S.  E.  y^  of  the  said  section  16,  and  to  Alvina  S.  Louden  a  similar 
certificate  for  the  S.  1/2  of  the  N.  E.  l^  and  the  N.  W.  14  of  the  N.  W. 
y^  of  the  said  section,  who  thereafter  assigned  the  said  certificates  of 
sale  to  the  appellants  Finley  and  W.  J.  Morrison,  and  on  January  9, 
1907,  the  state  of  Oregon,  on  the  surrender  of  such  certificates,  execut- 
ed to  the  latter  purchasers  a  deed  of  grant  covering  the  said  described 
lands.  On  July  9,  1910,  the  said  Morrisons  conveyed  the  same  lands  to 
the  appellant  Sligh  Furniture  Company.  January  25,  1907,  the  Presi- 
dent of  the  United  States  issued  a  proclamation  enlarging  the  Cascade 
Range  Forest  Reserve,  the  boundaries  of  which  included  the  said  land, 
which  proclamation,  however,  provided,  among  other  things,  that  all 
lands  which  at  the  date  of  the  proclamation  were  embraced  within  any 
withdrawal  or  reservation  for  any  use  or  purpose  to  which  the  reserva- 
tion for  forest  uses  was  inconsistent,  were  excepted  from  its  force  and 
effect. 

It  is  thus  seen  that  long  before  Oregon  became  a  state  Congress  pro- 
vided that  when  the  lands  in  the  then  territory  should  be  surveyed  un- 
der the  direction  of  the  government  of  the  United  States  preparatory 
to  bringing  the  same  into  market,  sections  numbered  16  and  36  in  each 
township  in  the  territory — 

"shall  be,  and  the  same  hereby  is,  reserved  for  the  purpose  of  being  applied 
to  schools  in  said  territory,  and  in  the  states  and  territories  hereafter  to  be 
erected  out  of  the  same." 

Two  years  and  more  later,  in  passing  what  is  commonly  known  as 
the  Donation  Act,  Congress  expressly  provided  that  no  donation  right 
thereby  conferred  should  affect  any  sixteenth  or  thirty-sixth  section, 
if  the  residence  and  cultivation  upon  which  such  donation  right  is 
founded  "shall  have  commenced  after  the  survey"  of  such  sixteenth 
and  thirty-sixth  sections ;  and  by  a  subsequent  act  of  January  7,  1853 
(10  Stat.  150,  c.  6),  it  gave  to  the  territory  of  Oregon  the  right  to  take 
other  lands  in  lieu  of  such  of  the  sixteenth  and  thirty-sixth  sections  as 
should  be  acquired  by  third  parties  under  the  Donation  Act. 
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By  Its  Act  of  February  19,  1851,  respecting  the  territories  of  Oregon 
and  Minnesota,  Congress  expressly  authorized  the  Governors  and  leg- 
islative assemblies  of  those  territories — 

**to  make  such  laws  and  needful  regulations  as  they  shall  deem  most  expedient 
to  protect  from  injury  and  waste  sections  sixteen  and  thirty-six  in  said  terri- 
tories, reserved  in  each  township  for  the  support  of  schools  therein." 

And  finally,  by  the  Enabling  Act  of  February  14,  1859,  Congress  ex- 
pressly declared,  among  other  things,  that  the  propositions  thereby  of- 
fered to  the  people  of  Oregon  for  their  acceptance  or  rejection,  "if 
accepted  shall  be  obligatory  upon  the  United  States,  and  upon  the  state 
of  Oregon."     Those  propositions  were,  we  repeat: 

"First,  that  sections  numbered  sixteen  and  thirty-six  in  every  township  of 
public  lands  in  said  state,  and  where  either  of  said  sections,  or  any  part  there- 
of, has  been  sold  or  otherwise  been  disposed  of,  other  lands  equivalent  there- 
to, and  as  contiguous  as  may  be,  shall  be  granted  to  said  state  for  the  use  of 
schools.  Second.  That  seventy-two  sections  of  land  shall  be  set  apart  and 
reserved  for  the  use  and  support  of  a  state  university,  to  be  selected  by  the 
Governor  of  said  state,  subject  to  the  approval  of  the  Commissioner  of  the 
General  Land  Office,  and  to  be  appropriated  and  applied  in  such  manner  as 
the  Legislature  of  said  state  may  prescribe  for  the  purpose  aforesaid,  but  for 
no  other  purpose.  Third.  That  ten  entire  sections  of  land,  to  be  selected  by 
the  Governor  of  said  state,  in  legal  subdivisions,  shall  be  granted  to  said  state 
for  the  purpose  of  completing  the  public  buildings,  or  for  the  erection  of  oth- 
ers at  the  seat  of  government,  under  the  direction  of  the  Legislature  thereof. 
Fourth.  That  all  salt  springs  within  said  state,  not  exceeding  twelve  in  num- 
ber, with  six  sections  of  land  adjoining,  or  as  contiguous  as  may  be  to  each, 
shall  be  granted  to  said  state  for  its  use,  the  same  to  be  selected  by  the  Gov- 
ernor thereof  within  one  year  after  the  admission  of  said  state,  and  when  so 
selected,  to  be  used  or  disposed  of  on  such  terms,  conditions,  and  regulations 
as  the  Legislature  shall  direct:  Provided,  that  no  salt  spring  or  land,  the 
right  whereof  is  now  vested  in  any  individual  or  individuals,  or  which  may 
be  hereafter  confirmed  or  adjudged  to  any  individual  or  individuals,  shall  by 
this  article  be  granted  to  said  state.  Fifth.  That  five  per  centum  of  the  net 
proceeds  of  sales  of  all  public  lands  lying  within  said  state  which  shall  be 
sold  by  Congress  after  the  admission  of  said  state  into  the  Union,  after  de- 
ducting all  the  expenses  incident  to  the  same,  shall  be  paid  to  said  state,  for 
the  purpose  of  making  public  roads  and  internal  improvements,  as  the  Leg- 
islature shall  direct:  Provided,  that  the  foregoing  propositions,  hereinbefore 
offered,  are  on  the  condition  that  the  people  of  Oregon  shall  provide  by  an 
ordinance,  irrevocable  without  the  consent  of  the  United  States,  that  said 
state  shall  never  Interfere  with  the  primary  disposal  of  the  soil  within  the 
same  by  the  United  States,  or  with  any  regulations  Congress  may  find  neces- 
sary for  securing  the  title  In  said  soil  to  bona  fide  purchasers  thereof;  and 
that  in  no  case  shall  nonresident  proprietors  be  taxed  higher  than  residents. 
Sixth.  And  that  the  said  state  shall  never  tax  the  lands  or  the  property  of 
the  United  States  In  said  state:  Provided,  however,  that  In  case  any  of  the 
lands  herein  granted  to  the  state  of  Oregon  have  heretofore  been  confirmed 
to  the  territory  of  Oregon  for  the  purposes  specified  in  this  act,  the  amount 
so  confirmed  shall  be  deducted  from  the  quantity  specified  in  tills  act." 

The  propositions  so  submitted  to  the  people  of  Oregon  having  been 
accepted  by  them,  it  cannot  be  doubted,  we  think,  that  the  legislation 
of  Congress  amounted  to  a  congressional  grant  to  that  state  of  all 
the  sixteenth  and  thirty-sixth  sections  for  school  purposes,  to  which 
no  right  of  any  third  party  attached  prior  to  the  proper  identification 
of  such  sections. 

Such  identification  of  the  lands  here  in  controversy  was  first  made 
by  the  survey  in  the  field  June  2,  1902,  which  survey,  it  appears,  was 
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approved  on  the  same  day  by  the  United  States  Surveyor  General  for 
the  State  of  Oregon,  and  by  him  transmitted  to  the  General  Land  Of- 
fice on  the  8th  of  the  same  month,  where  it  remained  unaltered  until 
its  express  approval  by  that  office  on  the  31st  day  of  January,  1906,  and 
where  in  the  meantime  it  met  with  recognition  and  was  acted  upon  to 
identify  the  lands  in  question  by  the  Commissioner  of  the  General 
Land  Office  on  the  12th  and  19th  days  of  December,  1905,  and  by  the 
Secretary  of  the  Interior  on  the  16th  day  of  December,  1905,  in  mak- 
ing his  order  of  withdrawal  relied  upon  by  the  government  in  the  pres- 
ent case.  The  fact  that  there  was  a  delay  of  about  3^2  years  in  the 
express  approval  of  the  survey  by  the  Commissioner  of  the  General 
Land  Office  is,  in  our  opinion,  wholly  unimportant,  and  by  no  means 
unusual.  The  approval,  when  made,  under  the  familiar  doctrine  of 
relation  adopted  by  the  courts  for  purposes  of  justice,  related  back  to 
the  inception  of  the  proceeding,  thereby  perfecting  the  grant  which  was 
promised  by  the  government  when  Oregon  was  a  territory,  and  con- 
firmed when  it,  as  a  state,  accepted  the  propositions  offered  by  Con- 
gress in  its  Enabling  Act  of  1859.  It  was,  as  said  by  the  Supreme 
Court  in  a  similar  case — 

"an  unalterable  condition  of  the  admission,  obligatory  upon  the  United  States, 
that  section  10  in  every  townsliip  of  the  public  lands  in  the  state,  which  had 
not  been  sold  or  otherwise  disposed  of,  should  be  granted  to  the  state  for  the 
use  of  schools.  It  matters  not  whether  the  words  of  the  compact  be  consid- 
ered as  merely  promissory  on  the  part  of  the  United  States,  and  constituting 
only  a  pledge  of  a  grant  in  future,  or  as  operating  to  transfer  the  title  to  the 
state  upon  her  acceptance  of  the  propositions  as  soon  as  the  sections  could 
be  afterwards  identified  by  the  public  surveys.  In  either  case,  the  lands  which 
might  be  embraced  within  those  sections  were  appropriated  to  the  state.  They 
were  withdrawn  from  any  other  disposition,  and  set  apart  from  the  public  do- 
main, so  that  no  subsequent  law  authorizing  a  sale  of  it  could  be  construed 
to  embrace  them,  although  they  were  not  specially  excepted.  All  that  after- 
wards remained  for  the. United  States  to  do  with  respect  to  them,  and  all  that 
could  be  legally  done  under  the  compact,  was  to  identify  the  sections  by  ap- 
propriate surveys ;  or,  if  any  further  assurance  of  title  was  required,  to  pro- 
vide for  the  execution  of  proper  instruments  to  transfer  the  naked  fee,  or  to 
adopt  such  further  legislation  as  would  accomplish  that  result.  They  could 
not  be  diverted  from  their  appropriation  to  the  state."  Beecher  v.  Wetherby, 
95  U.  S.  517,  24  L.  Ed.  440. 

In  the  case  cited  the  court  proceeded: 

"In  Cooper  v.  Roberts,  18  How.  173  [15  L.  Ed.  338],  this  court  gave  construc- 
tion to  a  similar  clause  in  the  compact  upon  which  the  state  of  Michigan  was 
admitted  into  the  Union,  and  held,  after  full  consideration,  that  by  it  the 
state  acquired  such  an  interest  in  every  section  16  that  her  title  became  per- 
fect so  soon  as  the  section  in  any  township  was  designated  by  the  survey. 
*We  agree,'  said  the  court,  *that,  until  the  survey  of  the  township  and  the 
designation  of  the  specific  section,  the  right  of  the  state  rests  in  compact,  bind- 
ing, it  is  true,  the  public  faith,  and  dependent  for  execution  upon  the  political 
authorities.  Courts  of  justice  have  no  authority  to  mark  out  and  define  the 
land  which  shall  be  subject  to  the  grant  But,  when  the  political  authorities 
have  performed  this  duty,  the  compact  has  an  object  upon  which  it  can  at- 
tach, and,  if  there  is  no  legal  impediment,  the  title  of  the  state  becomes  a  legal 
title.  The  jus  ad  rem,  by  the  performance  of  that  executive  act,  becomes  a 
jus  in  re,  judicial  in  its  nature,  and  under  the  cognizance  and  protection  of 
the  judicial  authorities,  as  well  as  the  others.*  In  this  case,  the  township 
embracing  the  land  in  question  was  surveyed  in  October,  1852,  and  was  sub- 
divided into  sections  in  May  and  June,  1854.  With  this  identification  of  the 
section  the  title  of  the  state,  upon  the  authority  cited,  became  complete,  un- 
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less  there  had  been  a  sale  or  other  disposition  of  the  property  by  the  United 
States  previous  to  the  compact  with  the  state.  No  subsequent  sale  or  other 
disposition,  as  already  stated,  could  defeat  the  appropriation." 

We  see  nothing  in  the  cases  of  Minnesota  v.  Hitchcock,  185  U.  S. 
373,  22  Sup.  Ct.  650,  46  L.  Ed.  954,  or  Wisconsin  v.  Hitchcock,  201 
U.  S.  202,  26  Sup.  Ct.  498,  50  L,  Ed.  727,  as  applied  to  the  facts  in 
the  present  case,  at  all  inconsistent  with  what  .was  said  in  Beecher  v. 
Wetherby,  95  U.  S.  517,  24  L.  Ed.  440,  or  in  Cooper  v.  Roberts,  18 
How.  173,  15  L.  Ed.  338. 

In  Minnesota  v.  Hitchcock  it  appeared  that  the  sixteenth  and  thirty- 
sixth  sections  were  not  surveyed  until  after  the  rights  of  the  Indians 
had  attached  thereto,  and  that  therefore  the  lands  there  in  question 
were  not  "public  lands"  at  the  time  of  the  grant  contained  in  the  act 
admitting  the  state.  The  court  in  its  opinion  in  Minnesota  v.  Hitch- 
cock expressly  referred  to  and  quoted  from  the  case  of  Beecher  v. 
Wetherby,  as  also  its  previous  decisions  in  the  cases  of  United  States 
V.  Thomas,  151  U.  S.  577,  14  Sup.  Ct.  426,  38  L.  Ed.  276,  and  Cooper 
V.  Roberts,  18  How.  173,  15  L.  Ed.  338,  and,  so  far  from  disapproving 
of  them,  pointed  out  the  distinctions  existing  between  them  and  the 
case  then  under  consideration. 

The  case  of  Wisconsin  v.  Hitchcock,  supra,  was  expressly  based  up- 
on the  Thomas  Case,  which  in  turn  referred  to  the  case  of  Beecher  v. 
Wetherby  with  approval. 

It  hardly  need  be  said  that,  the  lands  here  in  controversy  being  em- 
braced by  the  grant  to  the  state  of  Oregon,  the  withdrawal  order  made 
by  the  Secretary  of  the  Interior  on  December  16,  1905,  which  in  ex- 
press terms  excluded  therefrom  all  lands  previously  appropriated, 
could  not  defeat  or  in  any  way  affect  such  grant.  Tubbs  v.  Wilhoit, 
138  U.  S.  134,  11  Sup.  Ct.  279,  34  L.  Ed.  887.  And,  as  has  been  seen, 
the  proclamation  of  the  President  of  date  January  25,  1907,  also  ex- 
pressly excepts  from  its  operation  any  inconsistent  rights. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  dismiss  the  bill. 

GILBERT,  Circuit  Judge  (dissenting).  The  opinion  of  the  majority 
of  this  court  is  based  upon  what  was  said,  rather  than  what  was  de- 
cided, in  Beecher  V.  Wetherby,  95  U.  S.  517,  24  L.  Ed.  440.  There  was 
under  consideration  in  that  case  the  act  for  the  admission  of  the  state 
of  Wisconsin,  of  date  August  6,  1846  (9  Stat.  58,  c.  89,  §  6),  which 
provided — 

"that  section  numbered  16  in  every  township  of  the  public  lands  in  said  state, 
and  where  such  section  has  been  sold  or  otherwise  disposed  of,  other  lands 
equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state 
for  the  use  of  schools." 

The  section  16  which  was  in  controversy  in  that  case  had  been  in- 
cluded in  lands  occupied  by  the  Menomonee  Indians,  which  they  had 
held  under  treaty  since  1825.  In  1848  they  ceded  certain  of  their  lands, 
and  there  was  set  apart  to  them  by  the  President  a  portion  thereof, 
which  included  the  land  in  controversy.  The  Legislature  of  Wisconsin 
by  a  joint  resolution  of  February  1,  1853  (Laws  1853,  p.  110)  declared 
its  assent  that  the  Indians  remain  on  the  tract  so  set  apart  to  tliem. 
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Under  the  act  of  Congress  of  February  6,  1871  (16  Stat.  404,  c.  38)  the 
lands  so  set  apart  were  directed  to  be  sold  for  the  benefit  of  the  In- 
dians, and  upon  such  sale  the  plaintiff  obtained  patents  to  section  16. 
In  the  meantime,  in  1854,  the  lands  had  been  surveyed.  The  court  held 
the  plaintiff's  patents  void,  and  ruled  that  the  grant  to  the  state  had 
attached  upon  the  identification  of  the  land  by  the  survey  of  1854,  sub- 
ject only  to  the  Indian's  right  of  occupancy;  that  when  that  was  ex- 
tinguished the  title  of  the  state  was  complete.  In  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  22  Sup.  Ct.  650,  46  L.  Ed.  954,  the  court  thus 
stated  the  purport  of  the  decision  in  Beecher  v.  Wetherby : 

"The  ruling  was  that  the  United  States  held  the  fee,  subject  only  to  the 
Indian  right  of  occupancy;  that  by  the  school  land  section  in  the  Enabling 
Act  there  was  a  grant,  or  promise  to  grant,  in  either  event  to  be  taken  as  an 
appropriation  of  the  fee  to  the  state,  subject  to  the  Indian  right  of  occupancy ; 
that  the  Indians  had  removed  from  the  lands  and  had  received  other  lands 
for  their  occupation ;  and  hence  all  Indian  rights  had  ceased." 

The  essential  difference  between  Beecher  v.  Wetherby  and  the  case 
at  bar  is  that  in  the  latter  there  had  been  no  survey  or  identification  of 
the  lands  at  the  time  when  they  were  set  apart  for  a  reservation,  and 
I  submit  that  the  decision  of  the  present  case  is  controlled  by  the  prin- 
ciple stated  in  Heydenfeldt  v.  Daney  Gold,  etc.,  Co.,  93  U.  S.  634,  23 
L.  Ed.  995.  In  that  case  the  provision  of  the  Enabling  Act  for  the 
admission  of  Nevada  of  March  21,  1864  (13  Stat.  30,  c.  3^,  as  to  school 
lands,  declared  that  they  "shall  be,  and  are,  hereby  granted."  The  lands 
had  not  then  been  surveyed,  nor  had  Congress  then  authorized  any  dis- 
position of  the  public  lands  within  that  territory.  It  was  held,  not- 
withstanding that  there  were  words  of  present  grant  in  the  act,  the  in- 
tention was  to  grant  such  school  lands  as  at  the  time  of  survey  and 
identification  had  not  been  disposed  of.    The  court  said : 

"Until  the  status  of  the  lands  was  fixed  by  a  survey,  and  they  were  capable 
of  identification,  Congress  reserved  absolute  power  over  them." 

And  again : 

"It  is  quite  certain  that  the  language  of  the  qualification  was  intended  to 
protect  the  state  against  a  loss  that  might  happen  through  the  action  of  Con- 
gress in  selling  or  disposing  of  the  public  domain.** 

It  is  contended  that  the  decision  in  that  case  was  based  upon  the 
fact  that  the  territory  of  Nevada  was  a  mining  country,  that  Congress 
must  have  intended  that  the  mineral  land  should  remain  subject  to  dis- 
covery, entry,  and  exploitation,  and  that  those  features  distinguish  the 
Nevada  act  from  all  others.  But  that  decision  has  been  recognized, 
both  by  the  Supreme  Court  and  by  the  Land  Department,  as  settling 
general  principles  applicable  to  other  school  land  grants.  It  is  true  that 
the  case  was  not  mentioned  or  discussed  in  the  opinion  in  Beecher  v. 
Wetherby,  but  it  was  cited  in  the  brief  of  counsel,  and  it  is  in  entire 
harmony  with  what  was  actually  decided  in  that  case.  In  New  York 
Indians  v.  United  States,  170  U.  S.  1,  18,  18  Sup.  Ct.  531,  534  (42  L. 
Ed.  927),  the  court  cited  the  Heydenfeldt  Case,  and,  after  quoting  the 
language  of  the  grant  to  Nevada  said : 

**These  words  were  held,  under  the  peculiar  language  of  the  act,  not  to  con- 
-stitute  a  grant  in  prsesenti,  but  an  inchoate  and  incomplete  grant  until  the 
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premises  were  surveyed  by  the  United  States,  and  the  survey  properly  ap- 
proved." 

In  Minnesota  v.  Hitchcock  the  court  said : 

"As  in  Heydenfeldt  v.  Daney  Gold  &  Silver  Mining  Co.,  supra,  priority  was 
given  to  a  mining  entry  over  the  state's  school  right,  so  here,  in  terms,  pref- 
erence is  given  to  private  entries,  town-site  entries,  or  reservations  for  pub- 
lic uses.  In  other  words,  the  act  of  admission  with  its  clause  in  respect  to 
school  lands  was  not  a  promise  by  Congress  that  under  all  circumstances,  ei- 
ther tlien  or  in  the  future,  these  specific  school  sections  were  or  should  be- 
come the  property  of  the  state.  The  possibility  of  other  disposition  was  con- 
templated, the  right  of  Congress  to  make  it  was  recognized,  and  provision 
made  for  a  selection  of  other  lands  in  lieu  thereof.  In  this  connection  may 
also  be  noticed  the  act  of  February  28,  1891  (26  Stat.  796,  c.  384  [U.  S.  Comp. 
St.  1901,  p.  1381]),  although  passed  after  the  approval  of  the  agreement  for 
the  cession  of  these  lands  by  the  Indians.  That  act  in  terms  authorized  the 
selection  of  other  lands  'where  sections  sixteen  or  thirty-six  are  mineral  land, 
or  are  included  within  any  Indian,  military,  or  other  reservation,  or  are  oth- 
erwise disposed  of  by  the  United  States." 

The  grant  to  Minnesota  which  was  construed  in  that  case  is  identical 
in  language  with  the  grant  to  the  state  of  Oregon,  and  the  construction 
which  the  court  placed  upon  it  is,  it  seems  to  me,  absolutely  conclusive 
of  the  question  which  is  presented  on  this  appeal. 

The  general  intention  and  policy  of  congressional  grants  of  school 
lands  to  the  states,  and  the  construction  which  Congress  placed  upon  its 
grants,  is  shown  in  its  legislation  on  the  same  subject  subsequent  to  the 
grant  to  the  state  of  Oregon,  legislation  which  clearly  indicates  that 
Congress  did  not  consider  that  by  virtue  of  those  grants  it  had  wholly 
parted  with  title  and  control  of  the  school  lands.  Twelve  days  after 
the  date  of  the  grant  to  Oregon,  Congress  enacted : 

"That  where  settlements,  with  a  view  to  pre-emption,  have  been  made  before 
the  survey  of  the  lands  in  the  field  which  shall  be  found  to  have  been  made  on 
sections  sixteen  or  thirty-six,  said  sections  shall  be  subject  to  the  pre-emption 
claim  of  such  settler ;  and  if  they,  or  either  of  them,  shall  have  been  or  shall 
be  reserved  or  pledged  for  the  use  of  schools  or  colleges  in  the  state  or  terri- 
tory in  which  the  lands  lie,  other  lands  of  like  quantity  are  hereby  ap- 
propriated in  lieu  of  such  as  may  be  patented  by  pre-emptors."  Act  Feb.  26. 
1859,  c.  58,  11  Stat.  385. 

This  act  was  subsequently  embodied  in  section  2275  of  the  Revised 
Statutes,  and  by  the  act  of  February  28,  1891  (26  Stat.  796,  c.  384  [U. 
S.  Comp.  St.  1901,  p.  1381]),  it  was  amended  by  inserting  the  following: 

•'And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted, 
and  may  be  selected  by  said  state  or  territory  where  sections  16  or  36  are  min- 
eral land,  or  are  Included  within  any  Indian,  military,  or  other  reservation, 
or  are  otherwise  disposed  of  by  the  United  States,"  etc. 

The  decisions  of  the  Secretary  of  the  Interior  relating  to  public  lands 
have  uniformly  followed  the  rule  of  the  Heydenfeldt  Case.  In  State  of 
Colorado,  6  Land  Dec.  Dept.  Int.  412,  Secretary  Lamar,  referring  to 
the  act  of  February  28,  1861  (12  Stat.  172,  c.  59),  which  provided  a 
temporary  government  for  the  territory  of  Colorado,  "that  when  the 
land  in  the  said  territory  shall  be  surveyed,  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the  same  into 
market,  sections  numbered  sixteen  and  thirty-six  in  each  township  in 
said  territory  shall  be  and  the  same  are  hereby  reserved  for  the  purpose 
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of  being  applied  to  schools  in  the  states  hereafter  to  be  erected  out  of 
the  same,"  said : 

**It  is  evident  from  the  very  terms  of  the  grant  that  Congress  intended  to 
grant  to  Colorado  (and  the  same  is  true  of  other  states)  two  sections  for 
every  township  In  the  state,  to  be  taken  of  the  sixteenth  and  thirty-sixth  sec- 
tions, where  such  sections  at  the  time  of  survey  have  not  been  sold  or  oth- 
erwise disposed  of;  and,  where  at  the  time  of  survey  such  sections  have  been 
sold  or  disposed  of,  then  other  lands  equivalent  thereto,  and  as  contiguous 
as  may  be,  are  granted  to  said  state  in  lieu  of  the  sixteenth  and  thirty-sixth 
sections." 

In  Gregg  v.  State  of  Colorado,  15  L.  D.  151,  Secretary  Nobel  said  of 
the  Heydenf eldt  Case : 

••The  principle,  distinctly  announced  by  the  court,  is  that  until  the  status  of 
the  land  is  actually  fixed  by  survey,  as  shown  by  the  township  plat,  so  that 
the  grant  may  attach  to  the  specific  section,  the  government  has  the  absolute 
power  to  dispose  of  it  as  a  part  of  the  public  domain,  and  to  provide  for  its 
disposal  in  any  manner  that  may  promote  the  public  interest" 

In  State  of  Oregon,  41  Land  Dec.  Dept.  Int.  259,  concerning  section 
2275  of  the  Revised  Statutes,  as  amended  by  the  act  of  February  28, 
1891,  it  was  said: 

'*It  is  clear  from  this  section  that  title  does  not  pass  to  the  state  until  sur- 
vey, nor  to  reserved  lands  until  the  reservation  is  vacated  and  the  land  re- 
stored to  the  public  domain.  Until  such  event  the  right  of  the  state  is  merely 
expectant,  or  inchoate,  and  though  it  may  stand  upon  such  expectant  right 
and  await  release  of  the  land  from  reservation  and  its  restoration  to  the 
public  domain,  it  has  no  title  it  can  convey  or  right  it  can  assign." 

In  Boise  National  Forest,  38  Land  Dec.  Dept.  Int.  224,  construing 
the  act  of  July  3,  1890  (26  Stat.  215,  c.  656),  providing  for  the  admis- 
sion of  Idaho  into  the  Union,  "that  sections  numbered  sixteen  and 
thirty-six  in  every  township  of  said  state,  and  where  such  sections,  or 
any  parts  thereof,  have  been  sold  or  otherwise  disposed  of  by  or  under 
the  authority  of  any  act  of  Congress,  other  lands  equivalent  thereto, 
in  legal  subdivisions  of  not  less  than  one-quarter  section,  and  as  con- 
tiguous as  may  be  to  the  section  in  lieu  of  which  the  same  is  taken,  are 
hereby  granted  to  said  state  for  the  support  of  common  schools,"  it  was 
held  that  the  withdrawal  of  certain  lands  upon  the  application  of  the 
Governor  of  Idaho  for  a  survey  of  the  lands  under  the  act  of  August 
18,  1894,  did  not  operate  to  remove  them  from  the  jurisdiction  of  the 
United  States  by  reason  of  the  provision  contained  in  the  President's 
proclamation,  excepting  from  the  effect  thereof  all  lands  which  might 
have  been,  prior  to  the  date  of  the  proclamation,  embraced  in  any  legal 
entry  or  covered  by  any  lawful  filing  duly  of  record.  In  State  of  Flor- 
ida, 38  Land  Dec.  Dept.  Int.  350,  it  was  said : 

"This  department  and  the  courts  have  unifdrmly  held  that  the  grant  of 
school  sections  in  place  does  not  attach  to  any  particular  tract  of  land  until 
the  same  is  identified  by  survey.  See  Heydenfeldt  v.  Daney  Gold  &  Silver 
Mining  Co.,  93  U.  S.  634  [23  L.  Ed.  995] ;  Minnesota  v.  Hitchcock,  185  U.  S. 
373  [22  Sup.  Ct.  650,  46  L.  Ed.  954]." 

Under  the  acts  for  the  admission  of  the  states  of  North  Dakota, 
South  Dakota,  Montana,  and  Washington,  the  policy  of  congressional 
legislation  in  regard  to  the  granting  of  school  lands  to  the  states  was 
still  more  clearly  expressed  in  a  proviso- 
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"that  the  sixteenth  and  thirty-sixth  sections  embraced  In  permanent  reserva- 
tions for  national  purposes  shall  not,  at  any  time,  be  subject  to  the  grants  nor 
to  the  indemnity  provisions  of  this  act,  nor  shall  any  lands  embraced  in  the 
Indian,  military,  or  other  reservations  of  any  character  be  subject  to  the 
grants  or  to  the  indemnity  provisions  of  this  act  until  the  reservation  shall 
have  been  extinguished  and  such  lands  be  restored  to,  and  become  a  part  of, 
the  public  domain."    Act  Feb.  22,  1889,  c.  180,  25  Stat  679. 

I  submit  that  the  decree  should  be  affirmed. 


(212  Fed.  40) 
UNITED  STATES  v.  HAMBURG-AMERIKANISCHE  PACKETFAHRT 
ACTIEN  GESELLSCHAFT. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  39. 

Shippinq  (§  207*) — ^Limitation  of  Liability — Claim  of  United  States. 

The  primary  purpose  of  the  Limited  Liability  Acts  in  favor  of  ship- 
owners (Rev.  St  §§  4283-4285  [U.  S.  Comp.  St  1901,  pp.  2943,  2944],  and 
Acts  June  26,  1884,  c.  121,  §  18,  23  Stat  57,. as  amended  by  Act  June  19, 
1886,  c.  421,  §  4,  24  Stat  80  [U.  S.  Comp.  St  1901,  p.  2945])  was  the  pro- 
motion of  the  general  welfare  of  the  nation  by  giving  encouragement  to 
capital  to  invest  in  the  building  and  navigation  of  ships  in  accordance 
with  the  policy  of  other  maritime  nations,  and,  under  the  general  princi- 
ple that  such  statutes  are  binding  on  the  sovereign,  the  acts  apply  to  the 
government  of  the  United  States,  which  is  bound,  equally  with  other  claim- 
ants, by  a  decree  granting  such  limitation  and  enjoining  the  prosecution 
of  actions  against  the  shipowner. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  555,  643,  644; 
Dec.  Dig.  §  207.* 

Limitation  of  owner's  liability,  see  note  to  The  Longfellow,  45  C.  C. 
A.  387.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  the  United  States  against  the  Hamburg-Amer- 
ikanische  Packetfahrt  Actien  Gesellschaft.  Decree  for  defendant,  and 
libelant  appeals.    Affirmed. 

This  is  an  appeal  taken  by  the  United  States  from  a  final  decree  of  the 
United  States  District  Court  for  the  Southern  District  of  New  York  dismissing 
a  libel.  The  libel  was  filed  to  recover  damages  sustained  by  the  United  States 
as  the  result  of  the  total  loss  of  a  number  of  sacks  of  both  registered  and  ordi- 
nary mail,  alleged  to  be  of  the  value  of  approximately  $50,000,  which  had 
been  delivered  at  the  port  of  New  York  about  January  31,  1912,  to  the  Steam- 
ship Alleghany,  owned  by  the  respondent,  the  Hamburg- Amerikanische  Packet- 
fahrt Actien  Gesellschaft,  a  corporation  organized  under  the  laws  of  the  Em- 
pire of  Germany.  On  February  2,  1912,  the  Alleghany  collided  with  a  British 
steamship  Pomaron,  as  a  result  of  which  the  Alleghany  sank  and  became  a 
total  loss,  together  with  all  her  cargo,  including  the  mail  aforesaid.  It  was 
expressly  admitted  by  the  respondent  that  both  vessels  were  at  fault  for  the 
collision  because  of  the  negligence  of  those  in  charge  of  their  navigation. 

Prior  to  the  commencement  of  the  suit,  and  in  February,  1912,  the  respond- 
ent, pursuant  to  the  Revised  Statutes  of  the  United  States,  $§  4283-4285,  and 
the  several  acts  and  statutes  amendatory  thereof  and  supplemental  thereto 
(U.  S.  Comp.  St.  1901,  pp.  2943,  2944),  filed  a  petition  in  the  District  Court  for 
the  Southern  District  of  New  York  for  the  limitation  of  its  liability  for  the 

«For  other  cases  eee  same  topic  &  $  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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loss  resulting  from  said  collision.  On  January  25,  1913,  a  decree  was  entered 
providing  that  all  claims  not  already  presented  should  be  forever  barred,  and 
enjoining  "all  persons  whosoever  or  corporations  whatsoever"  from  instituting 
any  suit  in  any  country  or  Jurisdiction  against  the  Hamburg-American  Line 
for  loss  growing  out  of  the  collision.  As  the  United  States  had  made  no  claim 
and  commenced  no  suit  within  the  period  fixed  by  the  court's  decree,  the  re- 
spondent claims  the  decree  is  a  bar  to  the  prosecution  of  this  suit. 

Henry  A.  Wise,  U.  S.  Atty.,  and  Addison  S.  Pratt,  Asst.  U.  S. 
Atty.,  both  of  New  York  City. 

Haight,  Sandford  &  Smith,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  By  the 
common  law  both  in  England  and  in  the  United  States  the  personal 
liability  of  the  owner  of  a  vessel  for  damages  by  collision  was  the  same 
as  in  other  cases  of  negligence,  being  limited  only  by  the  amount  of 
the  loss  and  by  the  owner's  ability  to  respond.  The  Main  v.  Williams, 
152  U.  S.  122,  126,  14  Sup.  Ct.  486,  38  L.  Ed.  381.  It  appears,  too, 
that  the  civil  law  and  the  general  law  maritime  at  first  made  no  dis- 
tinction in  this  respect  in  favor  of  shipowners.  Emerigon,  Contrats  a 
la  Grosse,  c.  4,  §  11.  Mr.  Justice  Brown,  one  of  the  great  admiralty 
judges  of  this  country,  in  his  opinion  in  The  Main  v.  Williams,  supra, 
makes  the  following  valuable  historical  statement  concerning  the  lim- 
itation of  liability  principle  in  cases  of  maritime  loss : 

*'But,  however  the  practice  originated,  it  appears,  by  the  end  of  the  seven- 
teenth century,  to  have  become  firmly  established  among  the  leading  maritime 
nations  of  Europe,  since  the  French  Ordinance  of  1681,  which  has  served  as  a 
model  for  most  of  the  modern  maritime  codes,  declares  that  the  owners  of 
the  ship  shall  be  answerable  for  the  acts  of  the  master,  but  shall  be  discharged 
therefrom  upon  relinquishing  the  ship  and  freight.  Bk.  2,  tit  8,  art.  2.  A 
similar  provision  in  the  Ordinance  of  Rotterdam  of  1721  declared  that  the  own- 
ers should  not  be  answerable  for  any  act  of  the  master  done  without  their 
order,  any  further  than  their  part  of  the  ship  amounted  to ;  and  by  other  ar- 
ticles of  the  same  ordinance  it  was  provided  that  each  part  owner  should  be 
liable  for  the  value  of  his  own  share.  The  French  Ordinance  of  1681  was  car- 
ried, with  slight  change  of  phraseology,  into  the  commercial  code  of  France, 
and  all  the  other  maritime  nations  whose  jurisprudence  is  founded  upon  the 
civil  law.  CJode  de  Commerce  (French)  art  216 ;  German  Mar.  Code,  art.  452 ; 
Code  of  the  Netherlands,  art  321 ;  Belgian  Code.  art.  216 ;  Italian  Code,  art 
311;  Russian  Code,  art.  649;  Spanish  Code,  art  621,  622;  Portuguese  Code, 
art  1345 ;  BrazlUan  Code,  art  494 ;  Argentine  Code,  art  1039 ;  Chilian  Code, 
art  879." 

Emerigon  in  his  treatise  of  Contrats  "a  la  Grosse,"  after  stating 
that  the  owners  of  the  ship  are  bound  in  solido  by  everything  which 
the  captain  does  in  the  course  of  the  voyage  for  the  promotion  of  the 
voyage,  goes  on  to  say  that  the  action  in  solido  "does  not  exist  against 
the  owners  farther  than  according  to  the  interest  which  they  have  in 
the  body  of  the  ship ;  hence  if  the  ship  perish,  or  if  they  abandon  their 
interest,  they  are  no  longer  liable  for  anything." 

There  thus  existed  a  conflict  between  the  maritime  law  of  England 
and  of  the  United  States  on  the  one  hand  and  the  maritime  law  which 
the  states  of  continental  Europe  had  for  several  centuries  enforced. 

In  1734  the  British  Parliament  adopted  a  limited  liabihty  act  (7 
Geo.  II,  c.  15)  which  limited  the  liability  of  shipowners  to  the  value 
12^  C.C^V.— 32 
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of  the  vessel  and  her  freight  money  in  cases  where  the  master  or  the 
mariners,  without  the  privity  and  knowledge  of  the  owner,  embezzled 
or  made  away  with  any  gold,  precious  stones,  or  other  goods  or  mer- 
chandise, or  committed  some  other  misconduct  in  connection  therewith. 
The  act  was  passed  in  pursuance  of  a  petition  presented  by  the  mer- 
chants of  London  to  the  House  of  Commons,  who  were  stirred  thereto 
by  the  decision  in  Boucher  v.  Lawson,  Hardw.  85,  holding  a  shipown- 
er liable  for  coin  embezzled  by  the  master  after  shipment.  The  pre- 
amble of  the  act  is  illuminating  as  to  the  motive  and  purpose  of  Par- 
liament in  its  enactment.    It  reads: 

"Whereas  it  is  of  tlie  greatest  consequence  and  importance  to  this  kingdom 
to  promote  the  increase  of  the  number  of  ships  and  vessels,  and  to  prevent  any 
discouragement  to  merchants  and  others  from  being  interested  and  concerned 
therein,  and  whereas  it  has  been  held  that  in  many  cases  owners  of  ships  or 
vessels  are  answerable  for  goods  and  merchandise  shipped  or  put  on  board 
the  same,  although  the  said  goods  and  merchandise,  after  the  same  have  been 
so  put  on  board,  should  be  made  away  with  by  the  masters  or  mariners  of  the 
said  ships  or  vessels,  without  the  knowledge  or  privity  of  the  owner  or  own- 
ers, by  means  whereof  merchants  and  others  are  greatly  discouraged  from  ad- 
venturing their  fortunes  as  owners  of  ships  or  vessels,  which  will  necessarily 
tend  to  the  prejudice  of  the  trade  and  navigation  of  this  kingdom." 

In  1786  the  Act  of  26  Geo.  Ill,  c.  86,  was  passed  amending  the 
earlier  act  and  extending  the  limitation  of  liability  to  cases  of  fire  and 
to  cases  where  the  master  or  privies  were  not  privy  to  the  embezzle- 
ment. This  was  followed  in  1813  by  the  Act  of  53  Geo.  Ill,  c.  159, 
extending  the  limitation  of  liability  to  all  cases  of  loss  arising  in  any 
manner. 

In  the  United  States,  Congress  did  not  legislate  upon  the  subject 
until  1851,  when  it  enacted  the  limited  liability  act  which  has  been  in- 
corporated into  the  Revised  Statutes,  §§  4282  to  4290.  This  act  has 
since  been  amended  by  the  Acts  of  1884,  c.  121,  §  18,  23  Stat.  53,  57, 
and  Acts  of  1886,  c.  421,  §  4,  24  Stat.  79,  80.  The  act  provides,  so  far 
as  it  applies  to  the  facts  of  this  case,  that  the  liability  of  the  owner  or 
owners  of  any  vessel  for  any  loss  by  collision  shall  in  no  case  exceed 
the  value  of  the  interest  of  such  owner  or  owners  in  such  vessel  and 
her  freight  then  pending,  and  that,  if  the  whole  of  the  ship  and  her 
freight  shall  not  be  sufficient  to  make  compensation  to  those  who  suf- 
fer the  loss,  they  shall  receive  compensation  in  proportion  to  their  re- 
spective losses.  To  this  end  it  is  provided  that  the  owner  or  owners 
of  the  vessel  may  take  appropriate  proceedings  in  any  court  for  the 
purpose  of  apportioning  the  compensation  to  be  made  to  those  suffer- 
ing the  loss.  It  is  further  provided  that  the  owner  or  owners  of  the 
vessel  are  to  transfer  his  or  their  interest  in  such  vessel  and  freiglit 
for  the  benefit  of  the  claimants  to  a  trustee  to  be  appointed  by  a  court 
of  competent  jurisdiction  to  act  as  such  trustee  for  the  persons  who 
may  prove  to  be  legally  entitled  thereto,  after  which  transfer  all  claims 
and  proceedings  against  the  owner  or  owners  shall  cease. 

The  respondent  has  fully  complied  with  the  terms  of  the  act;  the 
proceedings  to  limit  liability  having  been  prosecuted  to  final  decree  in 
which  it  was  provided  that  all  who  had  not  filed  claims  in  the  course 
of  the  proceeding  should  be  forever  barred  and  perpetually  enjoined 
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from  bringing  and  prosecuting  any  suits  or  proceedings  whatever 
against  this  respondent. 

The  United  States  did  not  appear  in  the  proceeding  or  file  any  claim, 
although  the  pendency  of  the  proceeding  was  known  to  it.  Isjotwith- 
standing  the  final  decree  enjoining  all  the  world  from  prosecuting  fur- 
ther proceedings  against  the  respondent  for  losses  occasioned  by  the 
sinking  of  the  Alleghany,  this  libel  was  filed  to  recover  $50,000  for 
the  loss  of  the  mail. 

The  United  States  claims  such  a  property  in  the  mails,  whether  reg- 
istered or  not,  as  to  permit  it  to  maintain  the  libel  and  to  recover  the 
full  value  of  the  mail  matter  lost,  irrespective  of  its  legal  liability  to 
the  senders  or  addressees  thereof  for  all  or  only  a  part  of  the  value. 
In  1845,  in  Searight  v.  Stokes,  3  How.  151,  169  (11  L.  Ed.  537),  the 
Supreme  Court  held,  in  an  opinion  written  by  Chief  Justice  Taney, 
that  "the  United  States  have  unquestionably  a  property  in  the  mails." 
And  in  1894  the  doctrine  was  reasserted  by  the  court  in  the  case  of  In 
re  Debs,  158  U.  S.  564,  15  Sup.  Ct.  900,  39  L.  Ed.  1092. 

A  railroad  or  a  steamship  company  carrying  the  mails  of  the  United 
States  is  not,  in  respect  to  such  service,  a  common  carrier  but  is  a 
public  agent  of  the  United  States  employed  in  performing  a  govern- 
mental function.  The  transportation  company  in  carrying  the  mails 
owes  a  duty  to  the  government  for  a  loss  occasioned  by  the  negligence 
of  its  servants.  Whether  or  not  it  is  under  any  obligation  to  the  send- 
er or  the  addressee  of  the  mail  is  a  question  upon  which  we  do  not 
find  it  necessary  to  pass  and  concerning  which  we  express  no  opinion. 
See  Boston  Ins.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  118  Iowa,  423,  92  N. 
W.  88,  59  L.  R.  A.  796;  German  State  Bank  v.  Minneapolis,  etc.,  Ry. 
Co.  (C.  C.)  113  Fed.  414;  Bankers'  Mutual  Casualty  Co.  v.  Minne- 
apolis, etc.,  Ry.  Co.,  117  Fed.  434,  54  C.  C.  A.  608,  65  L.  R.  A.  397. 
It  seems  to  have  been  admitted  by  each  party  to  this  litigation  that  no 
liability  exists  on  the  part  of  the  government  to  the  senders  or  the 
addressees  of  the  unregistered  mail  matter  lost  by  the  sinking  of  the 
ship.  But  under  the  acts  of  Congress  and  the  postal  regulations  adopt- 
ed thereunder,  a  liability  on  the  part  of  the  government  has  been  creat- 
ed respecting  registered  mail  matter.  Authority  for  the  registry  of 
mail  was  first  given  in  1872,  but  the  act  then  passed  (Act  June  8,  1872, 
c.  335,  17  Stat.  300)  expressly  provided  that  the  Post  Office  Depart- 
ment or  its  revenue  was  not  to  be  liable  for  the  loss  of  any  mail  mat- 
ter on  account  of  its  having  been  registered.  In  1897,  by  virtue  of  an 
act  then  passed  (Act  Feb.  27,  1897,  29  Stat.  599,  c.  340  [U.  S.  Comp. 
St.  1901,  p.  2685])  and  the  postal  regulations  adopted  thereunder,  the 
Department  for  the  first  time  assumed  liability  for  the  loss  of  first- 
class  registered  mail  matter,  but  limited  the  amount  to  the  value  of 
each  package,  not  exceeding  $10  in  any  one  case.  In  1902  the  limit 
of  liability  was  increased,  in  the  case  of  first-class  registered  mail,  to 
the  amount  of  $25.  And  in  1911  the  privilege  of  liability  was  extended 
to  third  and  fourth  class  registered  matter.  But  the  liability  thus  as- 
sumed related  only  to  the  domestic  mail.  Its  liability  in  respect  to  for- 
eign mail  is  governed  by  the  provisions  contained  in  the  Universal 
Postal  Convention  concluded  in  1906  between  the  United  States  and 
other  nations,  and  the  Parcels  Post  Conventions  entered  into  by  the 
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United  States  and  most  of  the  Central  and  South  American  countries. 
Under  these  provisions  no  liability  is  assumed  or  imposed  for  unregis- 
tered mail  and  the  liability  of  each  country  for  the  loss  of  registered 
mail  is  limited  to  the  sum  of  50  francs. 

The  Limited  Liability  Act  was  passed  for  the  purpose  of  putting 
American  shipping  upon  an  equality  with  that  of  other  maritime  na- 
tions, and  also  because  it  was  believed  to  be  of  great  importance  to 
the  country  that  our  maritime  commerce  should  be  encouraged  and  ex- 
tended. Mr.  Justice  Bradley,  in  Norwich  Co.  v.  Wright,  13  Wall.  104, 
20  L.  Ed.  585,  in  giving  the  reasons  which  led  to  the  passage  of  the 
act,  pointed  out  that : 

"The  great  object  of  the  law  was  to  encourage  shipbuUding  and  to  induce 
capitalists  to  invest  money  in  this  branch  of  industry.  Unless  they  can  be  in- 
duced to  do  so,  the  shipping  interests  of  the  country  must  flag  and  decline. 
♦  ♦  ♦  The  public  interests  require  the  investment  of  capital  In  shipbuUding, 
quite  as  much  as  in  any  of  these  enterprises." 

The  public  benefit  which  was  to  be  derived  from  the  upbuilding  of 
the  shipping  interests  was  the  purpose  of  the  act  and  the  only  proper 
justification  for  its  enactment.  It  is  most  important  that  this  fact  be 
kept  in  mind  in  any  attempt  to  construe  the  law. 

That  Congress  has  the  power  to  grant  the  right  of  limitation  of  lia- 
bility is  not  questioned  and  could  not  be.  It  exists  under  the  constitu- 
tional power  of  Congress  to  regulate  commerce.  Providence,  etc., 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  589,  3  Sup.  Ct.  379. 
617,  27  L.  Ed.  1038;  Lord  v.  Goodall  Steamship  Co.,  102  U.  S.  541, 
26  L.  Ed.  224.  It  exists  also  under  the  admiralty  clause  of  the  Con- 
stitution. Ex  parte  Garnett,  141  U.  S.  1,  11  Sup.  Ct.  840,  35  L.  Ed. 
631 ;  Rounds  v.  Providence,  etc..  Steamship  Co.,  14  R.  I.  344. 

Congress  also  changed  the  maritime  law  of  this  country  in  other  im- 
portant particulars  which  need  to  be  considered  in  this  same  connec- 
tion. The  law  of  the  United  States  originally  was  that  the  shipowner 
could  not  by  any  contract  with  the  shipper  exempt  himself  from  all 
liability  for  loss  or  damage  to  the  cargo  resulting  from  the  negligence 
of  his  master  and  crew.  Stipulations  of  this  nature  were  regarded  as 
contrary  to  the  policy  of  the  law  of  this  country.  In  European  coun- 
tries, however,  contracts  exempting  from  liability  were  recognized  and 
enforced.  For  precisely  the  same  reasons  which  influenced  Congress 
to  enact  the  Limited  Liability  Act,  that  body  was  led  in  1893  to  pass 
the  Harter  Act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445,  446  [U.  S. 
Comp.  St.  1901,  p.  2946]).  The  third  section  of  the  act  provides  that, 
if  the  owner  of  the  vessel  exercises  due  diligence  to  make  the  vessel 
seaworthy  and  properly  manned,  equipped,  and  supplied,  neither  the 
vessel,  her  owner,  agent,  or  charterers,  are  to  be  held  Hable  for  losses 
resulting  from  errors  or  faults  in  navigation  or  in  the  management  of 
the  vessel  nor  are  they  to  be  held  liable  for  losses  arising  from  dan- 
gers of  the  sea,  or  acts  of  God,  or  public  enemies,  etc.  It  will  be  no- 
ticed that  the  act  does  not  empower  the  shipowner  to  secure  exemption 
by  contract  from  liability,  but  it  provides  by  positive  and  express  en- 
actment that  he  shall  not  be  liable  in  certain  particulars  if  he  has  exer- 
cised due  diligence  in  the  matters  specified.    It  is  also  a  material  fact 
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that  the  statute  refers  in  no  way,  either  directly  or  indirectly,  to  the 
United  States.  It  is  also  a  material  fact  that  the  purpose  of  Congress 
in  enacting  both  acts  was  the  same,  the  upbuilding  of  the  commercial 
prosperity  of  the  nation. 

The  contention  of  the  United  States  is  that,  as  the  government  is  not 
mentioned  in  the  Limited  Liability  Act,  it  is  entitled  to  maintain  the 
libel  and  recover  from  the  respondent  the  damages  suffered  by  the  loss 
of  the  mail  due  to  the  sinking  of  the  vessel  occasioned  by  the  negli- 
gence of  those  in  charge. 

The  contention  of  the  respondent  is  that,  conceding  the  negligence, 
it  is  released  from  liability  because  the  contract  of  carriage  was  sub- 
ject to  and  governed  by  the  terms  and  provisions  of  the  Limited  Lia- 
bility Act  and  the  amendments  thereto;  the  vessel  being  seaworthy 
and  properly  equipped. 

The  case  turns  solely  on  the  question  whether  this  act  applies  to  the 
government  of  the  United  States.  If  it  does,  the  libel  was  properly 
dismissed.  If  it  does  not,  then  an  error  was  made  by  the  court  below 
and  the  decree  should  be  reversed.  The  government  bases  its  conten- 
tion that  it  is  not  bound  by  these  acts,  upon  the  principle  that  the  sov- 
ereign is  not  bound  by  the  terms  and  provisions  of  general  acts  unless 
expressly  mentioned  therein. 

Chitty,  in  his  work  on  Prerogatives  of  the  Crown,  published  in  1820, 
states,  on  page  385,  the  matter  as  follows : 

**The  general  rule  clearly  Is  that,  though  the  King  may  avail  himself  of  the 
provisions  of  any  acts  of  Parliament,  he  Is  not  bound  by  such  as  do  not  partic- 
ularly and  expressly  mention  him.  To  this  rule,  however,  there  is  a  most  im- 
portant exception,  namely,  that  the  Eling  is  impliedly  bound  by  statutes  passed 
for  the  public  good ;  the  relief  of  the  poor ;  the  general  advancement  of  learn- 
ing, religion,  and  justice ;  or  to  prevent  fraud,  injury  or  wrong.  ♦  ♦  ♦  But 
acts  of  Parliament  which  would  divest  or  abridge  the  King  of  his  prerogatives, 
his  Interests  or  his  remedies,  in  the  slightest  degree,  do  not  in  general  extend 
to  or  bind  the  King  unless  there  be  express  words  to  that  effect  ♦  ♦  ♦  And 
in  mere  indifferent  statutes,  directing  that  certain  matters  shaU  be  performed 
as  therein  pointed  out,  the  King  is  not  thereby  in  many  instances  prevented 
from  adopting  a  different  course  in  pursuance  of  his  prerogative." 

Blackstone's  statement  is  as  follows: 

'*The  King  is  not  bound  by  any  act  of  Parliament  unless  he  be  named  therein 
by  special  and  particular  words.  The  most  general  words  that  can  be  devised 
(*any  person  or  persons,  bodies  politic  or  corporate,  etc.')  affect  him  not  in  the 
least,  if  they  may  tend  to  restrain  or  diminish  any  of  his  rights  or  interests. 
♦  ♦  ♦  Yet,  where  an  act  of  Parliament  is  expressly  made  for  the  preserva- 
tion of  public  rights  and  the  suppression  of  pubUc  wrongs  and  does  not  inter- 
fere with  the  established  rights  of  the  Crown,  it  is  said  to  be  binding  as  well 
upon  the  King  as  upon  the  subject ;  and  likewise  the  King  may  take  the  benefit 
of  any  particular  act,  though  he  be  not  especially  named." 

In  Professor  Max  MuUer's  Last  Essays  (First  Series)  p.  214,  may 
be  found  the  following  interesting  statement,  which  shows  the  antiq- 
uity of  this  principle  of  the  maritime  law : 

"In  some  of  the  tablets  published  by  Oppert  &  Menant  (Documents  juridiques 
de  TAssyrie,  1877,  p.  19)  we  find  the  earliest  legal  provisions  on  commercial 
law  and  maritime  insurance.  The  principle  that,  if  the  merchant  Is  ship- 
wrecked, the  shareholders  have  no  claim  on  his  estate  is  clearly  recognized." 

"The  same  principle  prevails  in  Roman  law,  which  ordains  ut  merces  ex  ea 
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pecunia  comparat»  •  •  •  periculo  creditoris  navlgent,  and  It  is  quite  pos- 
sible that  Greek  merchants  may  have  adopted  the  principle  that  foenus  una 
cum  mercatore  periit  from  the  Phoenicians,  the  Romans  from  the  Greek," 

An  explanation  of  the  principle  is  given  by  Alderson,  B.,  delivering 
the  judgment  of  the  court  in  Attorney  General  v.  Donaldson,  10  M.  & 
W.  123,  124  (1842),  where  he  said: 

"It  is  inferred  prima  facie  that  the  law  made  by  the  Crown,  with  the  assent 
of  the  Lords  and  Commons,  is  made  for  subjects  and  not  for  the  Crown.  Wil- 
son V.  Barkley  (1561-62)  Plow.  223." 

The  Supreme  Court  of  the  United  States  mentioned  the  principle 
in  United  States  v.  Herron,  20  Wall.  251,  255  (22  L.  Ed.  275),  Mr. 
Justice  Clifford  saying  : 

**Where  an  act  of  Parliament  is  made  for  the  public  good,  as  for  the  ad- 
vancement of  religion  and  justice,  or  to  prevent  injury  and  wrong,  the  King 
is  bound  by  such  act,  though  not  particularly  named  therein;  but  where  a 
statute  is  general,  and  thereby  any  prerogative,  right,  title,  or  interest  is  di- 
vested or  taken  from  the  King,  in  such  case  the  King  is  not  bound,  unless  the 
statute  is  made  to  extend  to  him  by  express  words." 

But  an  exception  is  made  in  the  case  of  statutes  enacted  for  the 
public  good.  In  such  cases  the  sovereign  is  bound,  though  not  named. 
In  Deal's  Cardinal  Rules  of  Legal  Interpretation,  London  (2d  Ed.) 
1908,  p.  291,  it  is  said: 

"Where  a  statute  is  made  for  the  public  good,  the  advancement  of  religion 
and  Justice,  and  to  prevent  injury  and  wrong,  the  Crown  shall  be  bound  by 
such  statute,  though  not  particularly  named  therein." 

The  same  exception  is  also  announced  in  Maxwell  on  Interpretation 
of  Statutes  (4th  Ed.)  p.  209. 

It  is  a  cardinal  rule  of  construction  that  every  statute  must  be  con- 
strued with  reference  to  the  object  intended  to  be  accomplished  by  it. 
In  order  to  ascertain  its  object,  courts  consider  the  necessity  of  enact- 
ment, the  defects  in  the  law  as  it  existed,  and  the  remedy  provided  by 
the  statute,  and  they  are  accustomed  to  give  to  the  statute  that  construc- 
tion which  is  best  calculated  to  advance  its  object  by  suppressing  the 
mischief  and  securing  the  benefits  intended.  We  may  therefore  inquire 
as  to  the  necessity  for  the  enactment  by  the  Congress  of  the  Limited 
Liability  Law  and  as  to  the  object  which  it  was  intended  to  accomplish. 

The  spirit  in  which  the  act  should  be  interpreted  was  well  stated  by 
Mr.  Justice  Bradley  in  Providence  &  New  York  Steamship  Co.  v.  Hill 
Mfg.  Co.,  109  U.  S.  578,  3  Sup.  Ct.  379,  617,  27  L.  Ed.  1038,  where 
he  said : 

*'In  these  provisions  of  the  statute  we  have  sketched  in  outline  a  scheme  of 
laws  and  regulations  for  the  t>enefit  of  the  shipping  interest,  the  value  and  im- 
portance of  which  to  our  maritime  commerce  can  hardly  be  estimated.  Nev- 
ertheless, the  practical  value  of  the  law  will  largely  depend  on  the  manner 
in  which  it  is  administered.  If  the  courts  having  the  execution  of  it  adminis- 
ter it  in  a  spirit  of  fairness,  with  the  view  of  giving  to  sliipowners  the  full 
benefit  of  the  immunities  intended  to  be  secured  by  it,  the  encouragement  it 
will  afford  to  commercial  operations  (as  before  stated)  will  be  of  the  last  im- 
portance ;  but  if  it  is  administered  with  a  tight  and  grudging  hand,  constru- 
ing every  clause  most  unfavorably  against  the  shipowner,  and  allowing  as 
little  as  possible  to  operate  in  his  favor,  the  law  will  hardly  be  worth  the 
trouble  of  its  enactment.    Its  value  and  efficiency  will  also  be  greatly  dimin- 
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ished,  if  not  entirely  destroyed,  by  allowing  its  administratibn  to  be  hampered 
and  interfered  with  by  various  and  conflicting  jurisdictions." 

In  La  Bourgogne,  210  U.  S.  95,  120,  28  Sup.  Ct.  664,  52  L.  Ed.  973, 
the  above  statement  of  Mr.  Justice  Bradley  was  approvingly  quoted 
by  the  present  Chief  Justice. 

We  have  seen  that  the  Congress  in  the  enactment  of  the  Limited 
Liability  Act  intended  to  bring  the  law  of  this  country  into  conformity 
with  the  maritime  law  of  Europe.  If  the  principle  were  now  to  be 
ingrafted  upon  our  law  that  the  government  is  not  bound  by  the  pro- 
visions of  the  act,  it  would  seem  as  though,  in  establishing  such  an 
exception,  we  should  be  departing  from  the  principle  applied  in  other 
countries  and  to  that  extent  going  contrary  to  the  intention  of  the  Con- 
gress. Our  attention  has  not  been  called  to  the  fact  that  any  such  ex- 
ception has  been  made  or  asserted  on  behalf  of  any  European  state ; 
certainly  no  such  exception  has  been  established  in  favor  of  the  Crown 
under  the  English  Limited  Liability  Act.  In  Lords  of  the  Admiralty 
V.  Temperley,  2  Pritch.  Adm.  Dig.  1339,  in  1881  the  Attorney  General 
undertook  to  raise  the  question.  But,  when  the  time  came  to  argue 
the  point,  he  stated  that  the  Lords  of  Admiralty  had  concluded  that 
it  would  not  be  fitting,  as  they  were  constantly  entering  into  contracts 
with  shipowners  that  they,  as  against  a  shipowner  who  had  contracted 
with  them,  should  raise  the  question  whether  the  Crown  was  bound  by 
the  act. 

In  The  Zoe,  11  P.  D.  72  (1886),  the  Crown  applied  to  get  its  pro  rata 
share  of  the  fund  in  court.  Other  claimants  contended  that  the  Crown 
was  not  subject  to  the  act,  and  was  bound  to  leave  the  fund  to  them, 
and  avail  itself  of  its  personal  remedy  against  the  shipowners.  Butt, 
J.,  said,  in  granting  participation  to  the  Crown : 

"I  have  some  doubt  whether  the  Crown  is  not  bound  to  come  in  and  claim 
pro  rata  with  the  other  claimants  against  the  fund,  in  court." 

In  The  Winkfield  (1902)  Prob.  42,  an  action  for  loss  of  mail,  the 
government  came  in  with  the  other  claimants.  It  appears,  therefore, 
that  in  England,  where  the  prerogative  of  the  sovereign  is  far  greater 
than  it  is  in  this  country,  the  Crown  does  not  claim  exemption  from 
the  Limited  Liability  Act. 

We  also  have  seen  that  the  primary  purpose  of  Congress  in  the 
adoption  of  the  act  now  under  consideration  was  the  promotion  of 
the  general  welfare  of  the  nation  by  giving  encouragement  to  capital 
to  invest  in  the  building  and  navigating  of  ships  so  that  the  commerce 
of  the  United  States  might  be  developed.  And  we  have  also  seen  that 
the  government  is  bound  by  laws  enacted  for  the  promotion  of  the 
public  good.  We  conclude,  therefore,  that  upon  well-established  prin- 
ciples the  government  should  be  bound  by  the  Limited  Liability  Act 
enacted  for  the  promotion  of  the  general  good.  If  the  public  purpose 
is  clear,  the  legislative  intention  is  not  to  be  defeated  by  the  fact  that 
the  immediate  benefit  may  be  private  and  individual.  The  character 
of  the  Limited  Liability  Act  is  not  at  all  changed  because  the  imme- 
diate benefit  may  accrue  to  private  persons  who  own  the  ships.  The 
controlling  motive  of  the  enactments  was  the  general  good  of  the 
country  as  a  whole.    And  for  this  reason,  in  our  opinion,  the  govern- 
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ment  should  be  held  bound  by  the  act.  We  do  not  believe  that  the 
Congress  intended  to  compel  private  individuals  to  make  concessions 
they  are  required  to  make  under  these  acts  to  promote  the  general 
welfare  while  reserving  to  itself  exemption  from  any  similar  conces- 
sion. To  permit  the  government  to  enforce  the  full  extent  of  its  claims 
while  denying  the  same  right  to  private  individuals  would  not  only 
result  in  marked  injustice  of  which  the  government  should  never  be 
guilty,  but  it  would  serve  to  defeat  the  very  ends  and  purposes  of  the 
legislation  itself. 

So,  too,  a  distinction  exists  between  ordinary  statutes  of  limitation 
and  the  Limited  Liability  Act.  Statutes  of  limitation  are  simply  stat- 
utes of  repose,  the  object  of  which  is  to  suppress  fraudulent  and  stale 
claims  from  springing  up  at  great  distances  of  time  and  surprising 
the  parties  or  their  representatives  when  all  proper  evidence  is  lost. 
The  courts  have  said  that  such  statutes  are  for  the  benefit  and  repose 
of  individuals  and  not  to  secure  general  objects  of  policy  and  morals. 
See  Quick  v.  Corlies,  39  N.  J.  Law,  11;  Clark  v.  Augustine,  62  N. 
J.  Eq.  689,  51  Atl.  68;  State  Trust  Co.  v.  Sheldon,  68  Vt.  259,  35 
Atl.  177.  In  that  respect,  therefore,  they  differ  from  the  Limited  Lia- 
bility Act  which  was  enacted  to  secure  general  objects  of  policy. 

So  in  the  tariff  law  the  exemption  of  the  government  from  the  pay- 
ment of  duties  does  not  rest,  in  this  country,  on  the  principle  of  pre- 
rogative. The  explanation  of  it  is  that  it  would  be  a  wholly  unneces- 
sary and  entirely  useless  proceeding  if  the  government  were  to  be  re- 
quired to  withdraw  money  from  the  treasury  with  one  hand  and  imme- 
diately repay  it  into  the  treasury  with  the  other.  There  can  be  no  ra- 
tional justification  for  any  construction  of  a  law  which  would  require 
such  a  course  to  be  pursued. 

In  United  States  v.  Hoar,  2  Mason,  311,  314,  Fed.  Cas.  No.  15,- 
373,  as  early  as  1821,  Mr.  Justice  Story  repudiated  the  idea  that  the 
exemption  of  the  government  from  the  operation  of  statutes  of  limita- 
tion rested  in  the  notion  of  the  prerogative.  He  based  it  on  the  prin- 
ciple of  the  preservation  of  the  public  rights  from  loss  by  the  negli- 
gence of  public  officers.  And  that  idea  was  accepted  by  the  Supreme 
Court  in  Fink  v.  O'Neil,  106  U.  S.  281,  1  Sup.  Ct.  325,  27  L.  Ed.  196, 
where  the  court  says  the  doctrine  rests  "not  upon  any  notion  of  pre- 
rogative." 

It  seems  to  us  that  the  true  principle,  so  far  as  our  state  and  nation- 
al governments  are  concerned,  was  correctly  stated  by  Mr.  Justice 
Story  in  United  States  v.  Hoar,  supra,  when  he  said : 

"Where  the  government  is  not  expressly  or  by  necessary  ImpUcation  in- 
cluded, it  ought  to  be  clear  from  the  nature  of  the  mischiefs  to  be  redressed, 
or  the  language  used,  that  the  government  itself  was  in  contemplation  of  the 
Legislature,  before  a  court  of  law  would  be  authorized  to  put  such  an  inter- 
pretation upon  any  statute." 

But  in  our  judgment  it  is  proper  to  hold  that,  because  of  the  nature 
of  the  mischiefs  to  be  redressed  by  the  Limited  Liability  Act,  the  gov- 
ernment of  the  United  States  is  bound  by  the  act.  Any  other  construc- 
tion would  greatly  diminish  the  value  and  efficiency  of  the  act  and 
largely  defeat  what  we  conceive  to  have  been  the  intention  of  the  law- 
making body  of  the  nation.    To  hold  otherwise  would  be  to  adminis- 
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tcr  "witH  a  tight  and  grudging  hand"  so  much  deprecated  by  the  Su- 
preme Court. 

We  find  ourselves  in  accord  with  the  action  taken  in  the  court  be- 
low and  with  the  opinion  rendered  by  the  District  Court  in  an  analogous 
case,  in  the  Matter  of  the  Petition  of  Lloyd  Italiano  Societa  di  Navi- 
gazione,  as  Owner  of  the  Steamship  Florida,  212  Fed.  334, 

The  decree  is  therefore  affirmed. 

LACOMBE,  Circuit  Judge  (concurring).  For  the  purposes  of  this 
action  it  may  be  assumed  that  the  government  is  correct  in  the  conten- 
tion that  it  has  such  a  property  in  the  mails  as  would  permit  it  to  main- 
tain suit  for  their  loss.  I  therefore  have  not  found  it  necessary  to  look 
into  that  branch  of  the  case  and  express  no  opinion  thereon.  I  concur 
with  Judge  ROGERS  in  his  discussion  of  the  main  question  in  the  case 
and  in  his  conclusion  that  the  Limited  Liability  Statutes  apply  to  the 
government.  It  seems  to  me  that  these  acts  were  passed,  not  for  the 
benefit  of  a  class,  but  emphatically  for  the  public  good ;  for  the  good 
of  the  whole  people.  The  object  was  to  put  this  country  on  a  better 
basis  by  stimulating  the  growth  of  a  mercantile  marine,  whereby  this 
country  could  compete  with  other  nations  in  the  carrying  trade,  so 
that  the  resources  of  the  country  in  time  of  peace  would  be  increased, 
and  a  valuable  naval  reserve,  such  as  other  great  sea  powers  possess, 
would  be  provided  for  any  future  time  of  trouble.  That  one  class  m 
the  community  happens  to  be  primarily  benefited  is  an  incident  of  such 
legislation,  but  it  is  an  incident  which,  as  it  seems  to  me,  should  not  be 
allowed  to  dwarf  or  obscure  the  main  intent 


(212  Fed.  49) 

BANK  OP  ANDREWS  et  al.  v.  GUDGER. 

In  re  CHEROKEE  TANNING  EXTRACT  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    March  13,  1914.) 

No.  1251. 

1.  CouBTs  (§  489*) — Conflicting  Jurisdiction — Pbesumption. 

In  a  case  of  conflict  as  to  jurisdiction,  a  state  court  of  general  Juris- 
diction is  presumed  to  have  jurisdiction  of  all  matters  justiciable  in  that 
state,  while  a  United  States  District  Court  is  confined  to  the  jurisdiction 
expressly  conferred  or  necessarily  implied  by  the  federal  statutes. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Cent.  Dig.  §§  1324-1330,  1333- 
1341,  1372-1374;    Dec.  Dig.  $  489.* 

Conflict  of  Jurisdiction  of  federal  courts  with  state  courts,  see  note  to 
Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  C.  A.  356.] 

2.  Bankbuptcy  (§  63*) — Involuntaby  Proceedings — Acts  of  Bankrupt. 

A  suit  by  minority  stockholders  in  a  state  court  and  the  appointment  of 
a  receiver  pursuant  to  Revisal  N.  C.  1905,  §  1196,  authorizing  suits  to  dis- 
solve a  cori)oration  which  is  in  imminent  danger  of  insolvency,  and  sec- 
tion 1219,  authorizing  the  appointment  of  a  receiver  for  such  a  corpora- 
tion, did  not  entitle  creditors  to  relief  in  the  bankruptcy  court  until  the 
corporation  became  insolvent  and  committed  an  act  of  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  63.*] 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  Bankbuptct  (§  20*)  —  Conflicting   Jubisdiction   of  Coubts  of  Bank- 

buptcy  and  state  coubts. 

The  pendency  of  a  suit  in  a  state  court  for  the  dissolution  of  a  corpo- 
ration, instituted  by  minority  stoclvholders,  and  the  possession  of  the  cor- 
porate property  by  a  receiver  appointed  therein,  did  not  deprive  creditors 
of  their  right  to  have  the  corporate  assets  brought  into  the  bankruptcy 
court  for  administration  there,  where  they  duly  asserted  that  Tight  and 
had  the  corporation  declared  bankrupt  as  soon  as  it  was  known  to  be  In- 
solvent and  had  committed  an  act  of  bankruptcy,  though  the  receiver  was 
appointed  more  than  four  months  before  the  filing  of  the  petition;  as 
stockholders  could  not  acquire  through  the  receiver  or  otherwise  any  Hen 
or  other  claim  not  subordinate  to  the  rights  of  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  23 ;  Dec.  Dig. 
I  20.*] 

4.  Bankbuptct  (§  20*) — Custody  of  Pbopebtt — Advebse  Holding. 

A  receiver  of  a  corporation  appointed  by  a  state  court  in  behalf  of,  or 
at  the  Instance  of,  stockholders  could  not  hold  the  corporate  property  ad- 
versely to  the  receiver  in  bankruptcy  claiming  on  behalf  of  the  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  23 ;  Dec  Dig. 
<  20.*] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  North  Carolina,  at  Ashe- 
ville,  in  Bankruptcy;  James  E.  Boyd,  Judge. 

In  the  matter  of  the  Cherokee  Tanning  Extract  Company,  bank- 
rupt. On  petition  by  the  Bank  of  Andrews  and  another  to  superin- 
tend and  review  an  order  requiring  A.  A.  Fain,  a  receiver  appointed 
by  a  state  court,  to  turn  over  the  property  of  the  bankrupt  to  Vonno 
L.  Gudger,  receiver.    Order  affirmed. 

Donald  Witherspoon,  of  Murphy,  N.  C.  (James  H.  Merrimon,  of 
Asheville,  N.  C,  and  Witherspoon  &  Witherspoon,  of  Murphy,  N.  C, 
on  the  brief),  for  petitioners. 

Alf.  S.  Barnard,  of  Asheville,  N.  C,  and  W.  D.  Payne,  of  Charles- 
ton, W.  Va.  (Stevens  &  Anderson  and  Merrick  &  Barnard,  all  of 
Asheville,  N.  C,  and  Payne,  Minor  &  Bouchelle,  of  Charleston,  W. 
Va.,  on  the  brief),  for  respondent. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  [1]  This  petition  to  superintend  and  re- 
vise in  the  bankruptcy  of  Cherokee  Tanning  Extract  Company  pre- 
sents to  the  court  a  delicate  matter  of  conflict  between  the  superior 
court  of  the  state  of  North  Carolina  and  the  District  Court  of  the 
United  States  for  the  Western  District  of  North  Carolina.  In  ac- 
cordance with  the  accustomed  dignity  and  decorum  of  the  federal 
and  state  courts  in  such  a  condition,  the  judges  of  the  courts  con- 
cerned have  asserted  their  convictions  of  judicial  duty  with  the  ut- 
most courtesy  and  consideration  for  each  other,  leaving  the  differences 
to  be  settled  by  appellate  courts  in  the  manner  provided  by  law.  This 
court  enters  upon  the  consideration  of  the  questions  involved  giving 
full  force  to  the  law  that  the  superior  court  of  North  Carolina  is  a 
court  of  general  jurisdiction  and  that  the  presumptiofi  is  therefore 
in  favor  of  its  jurisdiction  as  to  all  matters  justiciable  in  that  state, 

«Kor  other  rases  Fee  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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while  the  District  Court  of  the  United  States  is  confined  to  the  juris- 
diction expressly  conferred  or  necessarily  implied  by  federal  statutes. 
Case  of  the  Sewing  Machine  Companies,  85  U.  S.  (18  Wall.)  553,  557, 
21  L.  Ed.  914. 

The  material  facts  are  not  in  dispute.  Cherokee  Tanning  Extract 
Company,  a  corporation  organized  in  1902  under  the  laws  of  North 
Carolina,  was  engaged  in  the  manufacture  of  tanning  extracts  in  that 
state.  By  a  summons  dated  April  21,  1913,  and  a  complaint  verified 
April  30,  1913,  W.  C.  Barker,  W.  J.  Dingledine,  Henry  A.  Walker, 
and  W.  S.  Barker,  as  minority  stockholders  of  the  corporation, 
brought  their  action  in  the  superior  court  of  North  Carolina  for  the 
county  of  Cherokee  against  the  corporation  and  H.  N.  Gitt,  W.  P. 
Stine,  and  Frank  W.  Hunt,  setting  out  in  the  complaint  many  acts 
tending  to  show  fraudulent  mismanagement  of  the  company  by  the 
majority  of  the  stockholders  and  the  board  of  directors  for  the  pur- 
pose of  depreciating  the  stock  in  furtherance  of  an  alleged  plan  to 
purchase  the  stock  at  a  low  price  to  the  great  injury  of  the  minority 
stockholders.  The  caption  of  the  complaint  included  as  plaintiffs 
those  above  named  "and  all  others,  the  stockholders  and  creditors  of 
the  Cherokee  Tanning  Extract  Company  who  will  come  in  and  make 
themselves  parties  and  contribute  to  the  cost  of  the  suit."  There  was 
also  an  allegation  in  the  complaint  that  the  action  was  brought  for 
the  benefit  of  the  plaintiffs  and  all  creditors  and  stockholders  who 
would  come  in  and  make  themselves  parties  to  the  suit  and  contribute 
to  the  expenses.  Insolvency  at  the  time  the  action  was  brought  was 
negatived  by  the  following  allegation  as  to  the  danger  of  future  in- 
solvency : 

"Plaintlflfs  repeat  and  reaffirm  their  allegation  that  the  defendant  Cherokee 
Tanning  Extract  Company  is  in  imminent  danger  of  becoming  insolvent  un- 
less this  honorable  court  should  intervene  and  prevent  the  carrying  out  of  the 
unlawful  and  fraudulent  agreements  entered  into  between  the  said  Gitt  and 
Hunt,  which  agreements  constitute  acts  of  wrongful  oppression  of  the  minority 
stockholders  and  ought  not  to  be  allowed.  They  reassert  and  reaffirm  the 
liabilities  of  said  Gitt  and  Stine  on  account  of  their  alleged  misconduct,  and 
they  respectfully  submit  to  the  court  that  a  receiver  to  take  charge  of  and 
wind  up  the  affairs  of  the  corporation  is  the  only  salvation  for  the  minority 
stockholders  and  for  the  creditors  of  said  company." 

The  prayer  for  relief  was  as  follows: 

"Wherefore  plaintiffs  demand  Judgment  that  a  receiver  be  appointed  to  at 
once  take  charge  of  all  the  property  and  effects  of  the  Cherokee  Tanning  Ex- 
tract Company ;  that  said  receiver,  if  it  shall  be  determined  that  these  plain- 
tiffs cannot  do  so,  be  directed  to  at  once  assert  in  this  action,  or  a  proper 
one  to  be  begim  for  the  purpose,  a  liability  against  the  said  H.  N.  Gitt  and 
\V.  P.  Stine  and  Frank  W.  Hunt  on  account  of  said  acts ;  that  said  receiver 
be  authorized  and  directed  to  at  once  sell  all  of  the  manufactured  product  of 
the  said  defendant  company  at  market  price  for  cash ;  that  he  be  authorized 
to  use  up  only  the  material  on  hand  in  the  manufacture  of  extract  and  that* 
it  be  sold  at  the  market  price ;  that  said  receiver  take  charge  of  all  the  prop- 
erty and  effects  of  every  kind,  including  choses  in  action ;  that  the  same  be 
sold  upon  such  terms  as  the  court  may  direct,  said  choses  in  action  collected ; 
and  that  all  the  property  and  business  of  the  Cherokee  Tanning  Extract  Com- 
pany shall  be  sold  out  and  the  proceeds  thereof  applied,  under  the  order  of 
this  court,  as  the  law  directs ;  for  the  costs  of  this  action  and  for  such  other 
and  further  relief  In  the  premises  as  to  the  court  may  seem  to  be  Just." 
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On  May  5,  1913,  Hon.  Henry  P.  Lane,  judge  of  the  superior  court 
sitting  in  Cherokee  county,  made  an  ex  parte  order  appointing  j.  Q. 
Barker  receiver  to  take  charge  of  the  corporate  property,  under  a  find- 
ing by  the  court  recited  in  the  order  that  the  corporation  "is  being 
mismanaged  and  is  in  imminent  danger  of  becoming  insolvent,'*  and 
that  suit  should  be  brought  on  behalf  of  the  corporation  against  the 
defendants.  Hunt,  Gitt,  and  Stine,  on  account  of  their  alleged  mis- 
conduct of  the  affairs  of  the  corporation.  The  order  required  the  de- 
fendants to  show  cause  at  a  future  day  why  a  permanent  receiver 
should  not  be  appointed.  Barker,  the  receiver  appointed  by  the  court,, 
took  charge  of  the  property  under  the  order.  The  complaint  was 
afterwards  amended  in  particulars  not  important  to  this  controversy. 
The  defendant  corporation  and  Gitt  and  Stine  demurred  and  answered, 
and  by  the  answer  put  in  issue  the  material  allegations  of  the  com- 
plaint, specifically  denying  that  the  corporation  was  in  imminent  dan- 
ger of  insolvency,  unless  it  should  be  made  so  by  the  action  instituted 
by  the  plaintiffs. 

A  motion  made  by  the  defendants  to  discharge  the  receivership  was 
heard  by  Hon.  G.  S.  Ferguson,  judge  presiding  at  the  November  term, 
1913,  of  the  superior  court  for  Cherokee  county.  The  motion  was 
refused  in  an  order  containing  the  following  as  the  reason  for  the 
refusal : 

"  ♦  ♦  ♦  The  court  adjudges  that  it  Is  apparent  that  the  majority  stock- 
holders have  combined  together  to  control  the  affairs  of  the  corporation,  the 
Cherokee  Tanning  Extract  Company,  and  have  undertaken  in  an  illegal  and 
unauthorized  manner  to  force  the  minority  to  sell  their  stockholdings  at  a 
price  to  be  fixed  by  the  majority,  and  to  exclude  the  minority  from  any  voice 
or  participation  in  the  management  of  the  affairs  of  the  corporation,  and  to 
control  the  corporation,  as  they  see  fit,  and  have  mismanaged  the  affairs  of 
the  corporation,  and  have  done  other  things  which  make  it  apparent  to  the 
court  that  it  is  impossible  that  the  corporation  should  longer  exist  and  carry 
on  its  business  and  that  a  sale  of  its  assets  and  winding  up  of  its  affairs,  in- 
cluding the  payment  of  its  debts,  is  all  that  remains  to  be  done." 

In  the  meantime  on  September  25,  1913,  the  stockholders  of  the 
corporation  by  resolution  admitted  its  inability  to  pay  its  debts  caused 
by  the  differences  between  its  stockholders;  and  thereafter  on  Sep- 
tember 30,  1913,  Kanawha  Valley  Bank  and  two  other  creditors  filed 
their  petition  in  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  North  Carolina  in  which  they  alleged  that  the  Cherokee 
Tanning  Extract  Company  had  committed  an  act  of  bankruptcy  by 
the  resolution  of  the  stockholders  and  directors  admitting  its  inability 
to  pay  its  debts,  and  prayed  that  the  corporation  be  adjudged  an  in- 
voluntary bankrupt.  The  corporation  answered  by  H.  N.  Gitt,  presi- 
dent, admitting  the  allegations  of  the  petition  and  consenting  to  the 
adjudication ;  and  on  October  7,  1913,  the  referee  in  bankruptcy  made 
the  adjudication.  Other  creditors  were  allowed,  at  their  own  request, 
to  become  parties  and  join  in  the  petition  by  order  of  the  District 
Judge,  and  on  October  28,  1913,  the  District  Judge  adjudged  the 
corporation  bankrupt.  J.  Q.  Barker,  the  temporary  receiver,  and  A. 
A.  Fain,  who  had  been  appointed  permanent  receiver  by  the  state 
court,  and  J.  Q.  Barker,  and  Andrews  Lumber  Company,  styling  them- 
selves creditors  of  the  bankrupt  corporation,  appeared  in  the  bank- 
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ruptcy  proceedings  by  answer  filed  November  7,  1913,  setting  up  the 
proceedings  in  the  state  court,  the  appointment  of  the  receivers,  and 
possession  of  the  property  by  Fain  as  receiver  under  order  of  that 
court.  Depending  on  the  proceedings  in  the  state  court,  these  par- 
ties moved  before  the  District  Judge  to  set  aside  the  adjudication  in 
bankruptcy.  The  motion  was  denied  by  order  dated  November  7, 
1913.  On  November  10,  1913,  the  District  Judge  made  an  order  ap- 
pointing Vonno  L.  Gudger  receiver,  directing  him  to  take  possession 
of  the  property  of  the  bankrupt  corporation,  and  restraining  the  re- 
ceivers of  the  state  court  and  the  Bank  of  Andrews  from  disposing 
of  the  property  in  their  hands.  This  order  was  exhibited  to  the  judge 
presiding  in  the  superior  court  for  Cherokee  county,  who  refused  to 
order  a  delivery  of  the  property  to  the  bankruptcy  receiver.  Demand 
for  possession  was  then  made  by  Gudger  as  receiver  in  bankruptcy 
and  refused  by  the  receivers  appointed  by  the  state  court.  Thereupon 
on  November  14,  1913,  the  District  Judge  made  an  order  requiring 
the  receivers  appointed  by  the  state  court  to  show  cause  why  they 
should  not  be  required  to  turn  over  the  property.  Upon  hearing  the 
return,  which  contained  all  the  proceedings  in  the  state  court,  the 
District  Judge  held  it  to  be  insufficient;  and  on  December  15,  1913, 
ordered  Fain,  the  permanent  receiver,  to  turn  over  the  corporate  prop- 
erty to  Gudger,  the  receiver  appointed  by  the  federal  court.  Gudger 
as  receiver  was  directed  to  present  the  order  to  the  judge  of  the  su- 
perior court  for  Cherokee  county  with  the  request  that  Fain  be  di- 
rected to  turn  over  the  property  to  him  as  receiver  appointed  by  the 
bankruptcy  court. 

The  petition  to  superintend  and  revise  by  setting  aside  the  order  of 
the  District  Judge  restraining  Fain,  the  receiver  appointed  by  the  state 
court,  from  disposing  of  the  property  of  Cherokee  Tanning  Extract 
Company  and  requiring  him  to  turn  it  over  to  Gudger,  the  receiver 
appointed  by  the  bankruptcy  court,  rests  on  the  proposition  that  the 
bankruptcy  court  could  not  interfere  with  the  custody  of  the  receiver 
of  the  state  court  for  these  reasons : 

First.  The  state  court  had  acquired  jurisdiction  of  the  parties  and 
the  property  which  was  the  subject  of  this  action  more  than  four 
months  before  the  adjudication  in  bankruptcy. 

Second.  The  state  court,  having  the  property  in  custody  when  the 
bankruptcy  proceedings  were  instituted,  had  a  right  to  retain  and  ad- 
minister the  property  as  a  court  of  concurrent  and  co-ordinate  juris- 
diction, as  a  matter  of  right  and  not  merely  upon  the  principle  of 
comity. 

Third.  Even  if  the  bankruptcy  court  had  the  right  to  the  custody 
of  the  property  for  administration  in  bankruptcy,  it  could  only  acquire 
the  custody  by  a  plenary  suit  instituted  by  the  receiver  as  trustee  in 
bankruptcy. 

Fourth.  The  state  court  having  refused  to  recognize  the  jurisdic- 
tion of  the  bankruptcy  court,  its  judgment  in  doing  so  was  binding 
upon  all  parties  until  reversed  on  appeal. 

[2]  It  is  important  to  observe  that  the  order  of  the  District  Court 
adjudicating  the  Cherokee  Tanning  Extract  Company  a  bankrupt  has 
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not  been  brought  up  for  review,  and  that  adjudication  must  therefore 
stand  in  this  proceeding  as  conclusive  on  all  parties.  On  the  other 
hand,  there  can  be  no  doubt  that  the  state  court  had  jurisdiction  as 
to  the  action  brought  by  the  minority  stockholders  to  dissolve  the  cor- 
poration and  wind  up  its  affairs  because  of  the  abuse  of  its  corporate 
powers  to  the  injury  of  its  stockholders  and  because  of  the  imminence 
of  insolvency  alleged  in  the  complaint  presented  to  that  court.  Re- 
vival of  North  Carolina,  §  1196.  As  an  incident  to  the  suit  for  dis- 
solution, the  state  court  had  also  the  power  to  appoint  a  receiver  un- 
der section  1219  of  the  Revisal.  When  the  suit  for  these  purposes 
was  instituted  in  the  state  court,  it  had  exclusive  jurisdiction,  for  in- 
solvency was  negatived  by  the  complaint  and  answer,  and  the  juris- 
diction of  the  bankruptcy  court  depends  on  insolvency. 

The  complaint  in  the  state  court  purported  in  its  caption  and  in 
'its  allegation  to  be  for  the  benefit  of  stockholders  and  of  creditors 
who  might  come  in  and  contribute  to  the  expense;  but  no  creditor 
was  made  a  party,  nor  has  any  creditor  acquired  any  right  or  set  up 
any  claim  in  the  state  court.  Nevertheless  if  the  corporation  had  re- 
mained solvent,  the  state  court  would  have  had  exclusive  jurisdiction 
to  convert  the  corporate  assets  into  cash  and  settle  the  claims  of  cred- 
itors, and  the  creditors  could  not  have  sought  payment  in  any  other 
tribunal. 

From  these  considerations  as  to  which,  it  seems  to  us,  there  can 
be  no  difference  of  opinion,  it  is  evident  that  the  bankruptcy  court  had 
no  jurisdiction,  and  it  was  impossible  for  the  creditors  to  avail  them- 
selves of  the  relief  provided  for  them  in  the  federal  bankruptcy  stat- 
ute until  the  corporation  became  insolvent,  and  committed  an  act  of 
bankruptcy  more  than  four  months  after  the  commencement  of  the 
action  and  the  appointment  of  a  receiver  by  the  state  court. 

[3]  The  case  then  comes  to  this:  Does  the  pendency  of  a  suit  in  a 
state  court  instituted  against  a  corporation  by  stockholders  for  the 
protection  of  their  rights,  and  the  possession  of  the  corporate  prop- 
erty by  a  receiver  appointed  in  such  suit,  deprive  creditors  of  the 
corporation  of  the  superior  right  conferred  on  them  by  the  federal 
statute  to  have  the  corporate  assets  brought  into  the  federal  court  for 
administration  under  an  adjudication  in  bankruptcy  when  they  have 
duly  asserted  the  right  and  had  the  corporation  declared  bankrupt  as 
soon  as  it  was  known  to  be  insolvent  and  had  committed  an  act  of 
bankruptcy?  It  seems  clear  that  to  this  question  there  can  be  only  a 
negative  answer.  An  affirmative  answer  would  mean  that  the  stock- 
holders of  a  corporation  or  the  members  of  a  partnership  could  at  their 
will  deprive  creditors  of  the  right  conferred  upon  them  by  the  fed- 
eral statute  to  have  the  property  of  an  insolvent  debtor  administered 
by  the  bankruptcy  court. 

Such  a  case  is  entirely  apart  from  those  cases  in  which  a  creditor 
has  gone  into  the  state  court  and  established  or  acquired  by  his  suit  a 
legal  or  equitable  lien  on  the  property  in  the  hands  of  the  court  four 
months  before  the  filing  of  the  petition  in  bankruptcy.  In  such  cases 
the  courts  have  held  that  the  creditor  is  entitled  to  enforce  his  lien 
in  the  first  court  that  acquired  jurisdiction.     The  distinction  is  also 
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evident  between  this  case  and  those  cases  where  the  state  court  held 
the  property  by  its  receiver,  and  there  was  no  question  of  the  subse- 
quent coming  into  existence  of  facts  giving  rise  to  the  right  to  invoke 
the  exclusive  jurisdiction  of  the  federal  court. 

[4]  There  is  no  support  for  the  claim  that  this  is  a  case  of  ad- 
verse possession  by  the  receiver  of  the  state  court,  for  there  could  be 
no  adverse  possession  of  the  corporate  property  in  behalf  of  or  at 
the  instance  of  stockholders  of  an  insolvent  corporation  against  the 
receiver  in  bankruptcy  claiming  on  behalf  of  creditors. 

The  fact  that  the  receiver  was  appointed  by  the  state  court  more 
than  four  months  before  the  filing  of  the  petition  cannot  affect  the 
matter,  for  creditors  were  not  before  the  state  court  and  had  not  ac- 
quired any  lien  on  the  property;  and  stockholders,  in  the  nature  of 
things,  could  not  acquire  through  the  receiver  or  otherwise  any  lien 
or  other  claim  that  was  not  subordinate  to  the  right  of  creditors  to 
have  the  estate  administered  in  bankruptcy  for  their  benefit. 

In  all  this,  however,  we  have  only  set  out  the  principles  and  the 
rule  thus  tersely  and  conclusively  stated  by  Chief  Justice  Fuller  in 
the  case  of  In  re  Watts,  190  U.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed.  933: 

**The  New  Albany  Trust  Company  was  appointed  receiver  of  the  property  of 
Zier  &  Co.  under  section  1245  of  the  Revised  Statutes  of  Indiana,  Thornton's 
Rev.  Stat  of  1897,  providing  that  this  might  be  done,  *when  a  corporation  has 
been  dissolved,  or  is  insolvent,  or  is  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights' ;  and  it  was  directed  to  complete  unfinished  con- 
tracts but  to  make  no  new  ones.  The  winding  up  of  the  business  was  contem- 
plated and  entered  upon.  Whether  the  transfers  of  $3,100  and  $9,600  could 
have  been  overhauled  in  that  suit  we  need  not  inquire,  as  they  were  undoubt- 
edly acts  of  bankruptcy,  and  as  such  Justified  the  application  to  the  bank- 
ruptcy court  And  the  operation  of  the  bankruptcy  laws  of  the  United  States 
cannot  be  defeated  by  insolvent  commercial  corporations  applying  to  be  wound 
up  under  state  statutes.  The  bankruptcy  law  is  paramount,  and  the  Jurisdic- 
tion of  the  federal  courts  in  bankruptcy,  when  properly  invoked,  in  the  ad- 
ministration of  the  affairs  of  insolvent  persons  and  corporations,  is  essentially 
exclusive.  Necessarily  when  like  proceedings  in  the  state  courts  are  deter- 
mined by  the  commencement  of  proceedings  in  bankruptcy,  care  has  to  be 
taken  to  avoid  collision  in  respect  of  property  in  possession  of  the  state  courts. 
Such  cases  are  not  cases  of  adverse  possession,  or  of  possession  in  enforce- 
ment of  pre-existing  liens,  or  in  aid  of  the  bankruptcy  proceedings.  The  gen- 
eral rule  as  between  courts  of  concurrent  Jurisdiction  is  that  property  already 
in  possession  of  the  receiver  of  one  court  cannot  rightftilly  be  taken  from  him 
without  the  court's  consent,  by  the  receiver  of  another  court  appointed  in  a 
subsequent  suit;  but  that  rule  can  have  only  a  qualified  application  where 
winding  up  proceedings  are  superseded  by  those  in  bankruptcy  as  to  which 
the  Jurisdiction  is  not  concurrent  Still  it  obtains  as  a  rule  of  comity,  and  ac- 
cordingly the  receiver  of  the  District  Court  brought  his  appointment  to  the 
knowledge  of  the  Floyd  Circuit  Court  and  requested  the  delivery  of  the  as- 
sets." 

Our  conclusion  is  that  under  the  facts  here  appearing  the  jurisdic- 
tion of  the  state  court  over  the  property  in  the  hands  of  its  receiver 
came  to  an  end  by  the  adjudication  in  bankruptcy;  that  thereafter 
Fain,  as  receiver,  had  no  authority  to  sustain  his  custody  of  the  prop- 
erty ;  and  that  the  District  Judge  was  right  in  ordering  it  to  be  turned 
over  to  the  receiver  in  bankruptcy,  and  in  directing  that  the  order 
be  presented  to  the  judge  of  the  state  court  for  his  consideration.  The 
judgment  of  the  District  Court  is  affirmed. 

Affirmed. 
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(212  Fed.  66) 

SMITH  V.  NELSON  LAND  &  CATTLE  CO.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  3,  1914.) 

Nos.  4028,  4029. 

1.  Corporations  (§  467*)  —  Powers  —  Notes  —  Execution  —  Accommodation 

Maker. 

A  land  and  cattle  corporation  had  no  power  to  become  an  accommoda- 
tion maker  of  certain  notes. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  1831 ;  Dec 
Dig.  fi  467.*] 

2.  Courts  (§§  366,  372*) — Federal  Courts — Rules  of  Decision — State  Stat- 

utes— Negotiable  Instruments  Law. 

While  a  federal  court  in  an  action  on  certain  notes,  is  not  bound  to 
follow  the  view  expressed  by  the  highest  state  tribunal  on  the  question 
of  negotiability  of  certain  notes  when  dependent  on  general  principles 
of  the  law  merchant  yet  where  such  question  is  governed  by  a  negotiable 
instruments  law  adopted  by  the  state,  the  federal  court  is  bound  to  give 
force  and  effect  to  the  statute  if  applicable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  954-957,  960-968, 
977-979;    Dec.  Dig.  §§  366,  372.* 

State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71;   Hill  v.  Hlte,  29  C.  C.  A.  553.] 

3.  Bills  and  Notes  (§  146*) — Negotiable  Instruments  Law — Effect. 

Gen.  St  Kan.  1909,  §  5254,  providing  that  instruments,  to  be  negotia- 
ble, must  be  in  writing  and  signed  by  the  maker  or  drawer,  must  contain 
an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money,  must 
be  payable  on  demand  or  at  a  fixed  or  determinable  future  time,  and 
must  be  payable  to  order  or  to  bearer,  did  not  change  the  common  law 
merchant  as  to  the  fundamental  requirements  of  negotiable  instruments. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {  361; 
Dec.  Dig.  §  146.*] 

4.  Bills  and  Notes  (§  155*) — Negotiability — Time  of  Payment— Extension 

— Provisions. 

Where  certain  notes  provided  that  "sureties"  consented  that  time  of 
payment  might  be  extended  without  notice  thereof,  such  provision  did 
not  apply  to  any  party  signing  the  notes,  and,  there  being  no  persons  to 
whom  it  did  apply,  the  presence  of  the  clause  did  not  render  the  notes 
nonnegotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ||  407-410; 
Dec.  Dig.  t  155.*] 

5.  Bills  and  Notes  (§  155*) — Negotiability — Mortgages. 

Where  certain  notes  negotiable  in  form  were  secured  by  a  mortgage, 
their  negotiability  was  not  destroyed  by  a  provision  of  the  mortgage  that 
in  the  event  of  certain  contingencies  the  whole  sum  for  which  the  notes 
were  given  might  be  declared  due  and  payable,  on  the  theory  that  the 
time  of  payment  of  the  notes  was  thereby  rendered  uncertain. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §|  407-410 ; 
Dec.  Dig.  §  155.*] 

6.  Bills  and  Notes  (§  205*) — ^Tbansfeb  without  Indobsement — Statutes. 

The  last  clause  of  Gen.  St  Kan.  1909,  §  5302,  providing  that  negotiation 
of  an  instrument  transferred  without  Indorsement  takes  effect  as  of  the 
time  when  Indorsement  is  actually  made,  has  no  application  to  the  rights 
of  a  transferee  of  negotiable  notes  without  any  Indorsement  whatever. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Dec.  Dig.  5  205.*] 

*For  other  ca^es  f>ee  same  topic  &  §  number  In  Dec.  6  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
fRehearlng  denied  June  4.  1914. 
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7.  Bills  and  Notes  (§  362*) — Indorsement — Tbansfeb  without  Indorse- 
ment— Statutes — "Holder." 

Gen.  St  Kan.  1909,  §  5302,  provides  that,  where  the  holder  of  an  in- 
strument payable  to  his  order  transfers  it  for  value  without  indorsing 
it,  the  transfer  vests  in  the  transferee  such  title  as  the  transferror  had 
therein,  and  the  transferee  acquires  in  addition  the  right  to  have  the  in- 
dorsement of  the  transferror,  but  for  the  purpose  of  determining  whether 
the  transferee  is  a  holder  in  due  course  the  negotiation  takes  effect  as  of 
the  time  when  the  indorsement  is  actually  made.  Section  5311  declares 
that,  in  the  hands  of  any  holder  other  than  a  holder  in  due  course,  a  nego- 
tiable instrument  is  subject  to  the  same  defenses  as  if  it  were  nonnego- 
tiable,  but  a  holder  who  derives  his  title  through  a  holder  in  due  course, 
and  is  not  himself  a  party  to  any  fraud  or  illegality  affecting  the  instru- 
ment, has  all  the  rights  of  such  former  holder  in  respect  to  all  parties 
prior  to  him.  Negotiable  Instruments  Law  (Gen.  St.  1909,  §  5248)  §  2, 
defines  the  word  "holder"  to  mean  the  payee  or  indorsee  of  a  bill  or  note 
who  is  in  possession  of  it,  or  the  bearer  thereof,  and  provides  that  the 
word  "bearer,"  when  used  in  the  act,  means  a  person  in  possession  of  a 
bill  or  note  which  is  payable  to  bearer.  Heldf  that  the  word  "holder," 
used  in  the  beginning  of  the  last  clause  of  section  5311,  includes  any 
transferee  of  negotiable  paper;  and  hence,  where  notes  negotiable  on 
their  face  were  transferred  by  indorsement  before  maturity,  and  the 
Indorsee,  also  before  maturity,  transferred  *  the  notes  to  defendant  S. 
without  indorsement,  he  was  nevertheless  a  holder,  deriving  his  title 
through  a  holder  in  due  course,  and  as  such  was  entitled  to  enforce  the 
notes  free  from  equities  between  the  original  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ||  937-943 ; 
Dec  Dig.  I  362.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3319,  3320.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  by  the  Nelson  Land  &  Cattle  Company  against  George  H. 
Smith.  From  a  judgment  in  favor  of  complainant,  declaring  all  the 
notes  sued  on  but  one  void  in  the  hands  of  Smith  for  want  of  power  in 
complainant  to  execute  them,  and  granting  judgment  in  favor  of 
Smith  on  the  one  note,  complainant  appeals,  and  Smith  prosecutes  a 
cross-appeal.  Reversed  and  remanded,  with  directions  to  dismiss  the 
bill  and  to  enter  a  decree  in  favor  of  cross-complainant.  Smith,  for  the 
amount  due  on  all  the  notes. 

Alfred  A.  Scott,  of  Topeka,  Kan.  (William  S.  Hamilton  and  J.  M. 
C.  Hamilton,  both  of  Ft.  Madison,  Iowa,  and  Owen  J.  Wood,  of  To- 
peka, Kan.,  on  the  brief),  for  Smith. 

H.  L.  Moore,  of  Excelsior  Springs,  Mo.  (W.  A.  Craven,  of  Excelsior 
Springs,  Mo.,  and  Lee  Monroe,  of  Topeka,  Kan.,  on  the  brief),  for 
Nelson  Land  &  Cattle  Co. 

Before  ADAMS  and  CARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

CARLAND,  Circuit  Judge.  These  are  appeals  from  a  judgment 
rendered  in  an  action  brought  by  the  Cattle  Company  against  George 
H.  Smith  et  al.,  for  the  purpose  of  having  certain  promissory  notes,  a 
mortgage  securing  the  same,  and  assignments  of  certain  land  contracts 
and  certificates  executed  for  the  same  purpose  canceled.  Smith  filed 
a  cross-bill,  asking  to  have  the  amount  for  which  he  held  the  notes, 

*hijr  other  cases  see  same  topic  A  S  nvmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128  C.C.A.— 33 
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mortgage,  contracts,  and  certificates  as  security  ascertained,  and  a  sale 
of  the  security  to  satisfy  the  same.  The  trial  court  granted  the  relief 
prayed  by  Smith  as  to  one  note  of  $1,600,  and  canceled  four  other  notes 
bf  $3,350  each  as  prayed  by  the  Cattle  Company.  The  facts  which 
determine  the  correctness  of  the  ruling  below  appear  from  the  record 
as  follows :  November  19,  1907,  the  Cattle  Company,  by  Fred  P.  Nel- 
son, president,  and  Gust  A.  Nelson,  secretary  and  treasurer,  Celia  M. 
Nelson,  and  Hugo  E.  Nelson  executed  and  delivered  to  E.  H.  Luikart 
five  pronMssory  notes,  one  of  which  was  in  the  following  words  and 
figures : 
"$1600.00  Sharon  Springs,  Kan.,  November  19,  1907. 

"On  or  before  one  year  after  date,  we,  or  either  of  us,  promise  to  pay  to 
E.  H.  Luikart  or  order,  at  the  State  Bank  of  Sharon  Springs,  Sharon  Springs*, 
Kansas,  the  sum  of  one  thousand  six  hundred  dollars,  for  value  received, 
with  interest  at  7  per  cent  per  annum  from  date.  Interest  payable  annually, 
and  defaulting  interest  to  bear  same  rate  of  interest  as  principal.  The 
makers,  indorsers  and  guarantors  of  this  note  hereby  severally  waive  pre- 
sentment of  payment,  notice  of  nonpayment,  protest  and  notice  of  protest,  and 
diligence  in  bringing  suit  ^gainst  any  party  hereto,  and  sureties  consent  that 
time  of  payment  may  be  extended  without  notice  thereof. 

**The  Nelson  Land  &  Cattle  Co., 
"Fred  P.  Nelson  (Pres.). 
"Gust  A.  Nelson  (Sec.  and  Treas.). 

••Cella  M.  Nelson. 

"Hugo  E.  Nelson." 

The  remaining  four  notes  were  of  the  same  tenor  and  eflfect,  except 
that  they  were  for  the  sum  of  $3,350  each,  and  became  due  in  two, 
three,  four,  and  five  years  from  date.  The  Cattle  Company  also  exe- 
cuted and  delivered  a  mortgage  on  real  estate  and  assigned  in  blank 
and  delivered  to  Luikart  certain  land  contracts  and  certificates  to  se- 
cure the  payment  of  the  notes.  The  Cattle  Company  was  a  corpora- 
tion, and  signed  the  notes  before  delivery  without  any  consideration 
therefor  passing  to  it.  On  or  about  May  19,  1908,  Luikart,  the  payee 
of  the  notes,  for  value  received  indorsed  and  delivered  the  notes  in  due 
course  to  Roy  C.  Smith  and  Albert  Anthes,  doing  business  under  the 
firm  name  of  Anthes  &  Smith.  The  indorsement  on  each  note  was  as 
follows : 

"Without  recoul'se;   pay  to  the  order  of  Anthes  &  Smith— E.  H.  Luikart." 

The  mortgage  was  duly  assigned  by  Luikart  to  Anthes  &  Smith,  and 
the  land  contracts  and  certificates  transferred  to  them  by  delivery. 
Subsequent  to  the  indorsement  of  the  notes  to  Anthes  &  Smith,  but 
before  maturity,  they  were  transferred  by  them  to  the  defendant  and 
cross-complainant,  George  H.  Smith,  in  part  payment  of  an  antecedent 
debt  owing  to  Smith  by  Anthes  t  Smith.  The  mortgage,  land  con- 
tracts, and  certificates  were  also  transferred  with  the  notes.  The  note 
for  $1,600,  due  November  19,  1908,  was  indorsed  to  George  H.  Smith 
in  blank  by  Anthes  &  Smith.  None  of  the  other  notes  were  indorsed 
by  them.  No  attack  is  made  upon  the  mortgage  or  assignments  of  the 
land  contracts  and  certificates,  except  through  the  attack  on  the  notes ; 
hence  they  need  not  be  further  considered  in  this  opinion.  George  H. 
Smith  was  not  a  party  to  any  illegality  aflEecting  the  notes,  and  fraud 
is  not  claimed  on  the  part  of  any  one. 
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Upon  the  foregoing  facts  the  Cattle  Company  claims  that  the  execu- 
tion of  the  notes  by  it  as  an  accommodation  maker,  without  considera- 
tion, was  ultra  vires  and  void,  and  that  the  invalidity  of  the  notes  for 
the  above  reason  can  be  urged  against  George  H.  Smith,  the  present 
owner  and  holder  of  the  same,  for  the  reason :  First,  that  the  notes 
are  not  negotiable  in  form ;  second,  if  they  are  negotiable  in  form,  then 
the  facts  show  George  H.  Smith  not  to  be  a  holder  in  due  course.  The 
trial  court  decided  that  the  notes  were  negotiable  in  form,  and  that  the 
$1,600  note  was  valid  in  the  hands  of  George  H.  Smith,  for  the  reason 
that  it  was  indorsed  by  Anthes  &  Smith,  and  therefore  as  to  it  George 
H.  Smith  was  a  holder  in  due  course,  but  as  to  the  remaining  four  notes 
he  was  not  a  holder  in  due  course,  because  they  were  not  transferred 
to  him  by  indorsement,  and  therefore  were  void  in  his  hands  for  want 
of  power  in  the  Cattle  Company  to  execute  the  same. 

J1]  It  must  be  conceded  that  it  was  beyond  the  power  of  the  Cattle 
Company  to  become  an  accommodation  maker  of  the  notes  in  contro- 
versy. Park  Hotel  v.  Fourth  National  Bank,  86  Fed.  742,  30  C.  C.  A. 
409,  and  cases  cited  (8th  Circuit) ;  Thompson  on  Corporations,  §"2225 ;: 
Daniel  on  Negotiable  Instruments,  §  386  (1913) ;  Cattle  Company  v. 
Loan  Company,  65  Kan.  359,  69  Pac.  332. 

It  is  claimed  that  the  notes  are  not  negotiable  in  form  by  reason  of 
the  following  language  found  therein : 

"The  makers,  indorsers  and  guarantors  of  this  note  hereby  severally  waive 
presentment  of  payment,  notice  of  nonpayment,  protest  and  notice  of  protest, 
and  diligence  in  bringing  suit  against  any  party  hereto,  and  sureties  consent 
that  time  of  payment  may  be  extended  without  notice  thereof." 

[2,3]  The  notes  are  undoubtedly  Kansas  contracts;  and,  while  we 
are  not  bound  to  follow  the  view  expressed  by  the  highest  tribunal  of 
the  state  upon  general  principles  of  the  common  law  merchant  (Oates 
v.  National  Bank,  100  U.  S.  239,  25  L.  Ed.  580;  Railroad  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  26  L.  Ed.  61 ;  Dygert  v.  Vermont  Loan  & 
Trust  Co.,  94  Fed.  913,  37  C.  C.  A.  389;  Northern  Nat.  Bank  v.  Hoopes 
(C.  C.)  98  Fed.  935 ;  Phipps  v.  Harding,  70  Fed.  471,  17  C.  C.  A.  203, 
30  L.  R.  A.  513),  when,  however,  a  state  has  adopted  a  negotiable  in- 
strument law  by  statute,  we  must  give  force  and  effect  to  such  law  in 
all  cases  where  the  same  is  applicable.  We  do  not  find,  however,  that 
section  5254,  Gen.  Kan.  Stat.  1909,  has  changed  the  common  law  mer- 
chant as  to  the  fundamental  requirements  of  negotiable  instruments. 
It  provides  that  such  instrimients : 

*'(1)  Must  be  in  writing  and  signed  by  the  maker  or  drawer ;  (2)  must  con- 
tain an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money;  (3) 
must  be  payable  on  demand,  or  at  a  fixed  or  determinable  future  time;  (4) 
must  be  payable  to  order  or  to  bearer.*' 

[4]  Coming  now  directly  to  the  point  urged  by  counsel  for  the  Cat- 
tle Company,  does  the  language  above  quoted  from  the  notes  offend 
against  the  requirement  that  an  instnunent  to  be  negotiable  must  be 
payable  on  demand  or  at  a  fixed  or  determinable  future  time?  The 
only  language  contained  in  the  notes  which  could  be  claimed  to  violate 
the  above  rule  is  the  following : 

"And  sureties  consent  that  time  of  payment  may  be  extended  without  no- 
tice thereof." 
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As  between  the  Cattle  Company  and  Hugo  Nelson,  who  received 
whatever  consideration  there  was  for  the  notes,  it  may  be  said  that 
the  former  was  surety  for  the  latter,  but  in  law  and  to  the  world  the 
Cattle  Company  was  one  of  the  makers  of  the  notes,  and  all  persons 
dealing  with  them  had  the  lawful  right  to  treat  it  as  such.  The  time  of 
payment  named  in  the  notes  was  certain  when  they  were  made.  It  was 
certain  when  they  came  into  the  hands  of  Luikart,  Anthes  &  Smith  and 
George  H.  Smith.  It  is  certain  now,  and  still  it  is  claimed  that,  ever 
since  the  notes  were  made,  the  time  of  payment  has  been  uncertain. 
The  time  of  payment  of  any  promissory  note  may  be  extended,  and  no 
one  has  ever  thought  of  urging  that  fact  to  destroy  its  negotiability.  So 
the  contention  must  come  to  this :  That  it  is  the  extension  without  the 
consent  of  a  party  to  the  note  which  would  make  the  time  of  payment 
as  to  him  uncertain.  If,  however,  there  are  no  parties  to  the  notes 
whose  consent  is  not  required  before  the  time  of  payment  may  be  ex- 
tended, then  the  clause  waiving  such  consent  as  to  the  parties  not  sign- 
ing the  notes  cannot  affect  the  time  of  payment,  and  we  are  of  the  opin- 
ion that  the  present  is  such  a  case.  In  other  words,  we  are  of  the  opin- 
ion that  the  language  hereinbefore  quoted  could  not,  in  law,  have 
applied  to  any  party  signing  the  note,  and  that  therefore  it  did  not  oper- 
ate in  any  way  to  render  the  time  of  payment  of  the  note  uncertain. 
Being  of  this  opinion,  we  shall  refrain  from  discussing  the  question 
as  to  what  might  be  our  view  if  the  language,  used  in  the  note  in  re- 
gard to  consent  of  sureties,  could  be  legally  applied  to  any  party  who 
signed  the  notes.  The  decisions  upon  this  subject  are  in  conflict. 
Those  tending  to  sustain  the  views  of  the  counsel  for  the  Cattle  Com- 
pany have  all  been  examined ;  and,  having  in  view  our  construction  of 
the  language  contained  in  the  notes  in  question,  we  do  not  find  any 
of  them  parallel  to  the  case  at  bar. 

[5]  It  is  also  urged  that  the  provision  in  the  mortgage  which  was 
given  to  secure  the  notes  that  in  the  event  of  certain  contingencies 
the  whole  sum  for  which  the  notes  were  given  might  be  declared  due 
and  payable  render  the  time  of  payment  of  the  notes  uncertain,  and 
therefore  destroy  their  negotiability.  There  is  no  merit,  however,  in 
this  contention,  as  has  been  held  by  the  Supreme  Court  in  Chicago  Rail- 
way Co.  V.  Merchants'  Bank,  136  U.  S.  268,  10  Sup.  Ct.  999,  34  L.  Ed. 
349. 

The  notes,  in  our  opinion,  being  negotiable  in  form,  it  remains  to  in- 
quire as  to  the  rights  of  George  H.  Smith.  What  we  have  said  so  far 
in  this  opinion  must  result  in  an  affirmance  of  the  judgment  below,  so 
far  as  it  was  in  his  favor,  as  the  $1,600  note  was  received  by  him  in 
due  course  by  the  indorsement  of  Anthes  &  Smith.  We  think  that, 
if  George  H.  Smith  must  stand  on  the  character  of  his  own  title,  and 
cannot  claim  protection  by  virtue  of  the  title  of  Anthes  &  Smith,  then 
the  ruling  of  the  trial  court  as  to  the  other  four  notes  was-  right.  An 
indorsee  of  negotiable  paper  in  due  course  may  obtain  a  better  title 
than  his  indorser,  and  in  that  event  may  stand  upon  such  title ;  but  is 
it  necessary  that  he  be  an  indorsee  in  order  to  claim  the  title  of  a  trans- 
ferror, who  was  an  indorsee  in  due  course?  In  other  words,  cannot 
George  H.  Smith,  although  the  notes  were  transferred  to  him  by  de- 
livery, use  the  Anthes  &  Smith  title  to  insulate  the  ultra  vires  attack 
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of  the  .Cattle  Company?  Does  not  the  transferee  for  value  of  nego- 
tiable paper  obtain  whatever  title  his  transferror  had,  irrespective  of 
the  mode  of  transfer?  As  we  have  heretofore  said,  these  notes  are 
Kansas  contracts ;  and,  if  there  are  statutes  of  that  state  which  deter- 
mine the  leg:al  position  of  the  holders  thereof,  they  must  be  enforced. 
Sections  5302-5311,  Gen.  Stat.  Kan.  1909,  read  as  follows: 

**Sec.  5302— Where  the  holder  of  an  instrument  payable  to  his  order  trans- 
fers it  for  value  without  indorsing  it,  the  transfer  vests  in  the  transferee  such 
title  as  the  transferror  had  therein,  and  the  transferee  acquires,  in  addition, 
the  right  to  have  the  indorsement  of  the  transferror;  but  for  the  purpose  of 
determining  whether  the  transferee  is  a  holder  in  due  course,  the  negotiation 
takes  effect  as  of  the  time  when  the  indorsement  is  actually  made." 

**Sec.  5311 — In  the  hands  of  any  holder  other  than  a  holder  in  due  course, 
a  negotiable  instrument  is  subject  to  the  same  defenses  as  if  it  were  nonne- 
gotiable;  but  a  holder  who  derives  liis  title  through  a  holder  in  due  course, 
and  who  is  not  himself  a  party  to  any  fraud  or  illegality  affecting  the  instru- 
ment, has  all  the  rights  of  such  former  holder  In  respect  of  all  parties  prior 
to  the  latter." 

[8,  7]  The  last  clause  of  section  5302  has  no  application  to  the 
question  now  under  discussion,  for  there  never  was  any  indorsement 
of  the  four  notes  in  question  by  Anthes  &  Smith;  and  counsel  for 
George  H.  Smith  are  not  claiming  that  he  was  an  indorsee  in  due 
course,  but  that  under  the  first  clause  of  this  section  and  the  last  clause 
of  section  5311,  George  H.  Smith  obtained  whatever  title  Anthes  & 
Smith  had.  The  last  section  does  not  read:  "But  a  holder  in  due 
course  who  derives  his  title  through  a  holder  in  due  course  and  who 
is  not,"  etc.  Such  language  would  be  entirely  useless,  for  if  the  holder 
was  a  holder  in  due  course,  he  would  be  fully  protected  in  any  event. 
The  law  was  enacted  in  order  to  protect  all  holders  of  whatever  char- 
acter of  negotiable  paper,  providing  they  derive  their  title  to  the  same 
from  a  holder  in  due  course.  Anthes  &  Smith  were  holders  in  due 
course,  free  from  any  defect  of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties  among  themselves,  and  could  have 
enforced  payment  of  the  notes  for  the  full  amount  thereof  against  all 
parties  liable  thereon.  Gen.  Stat.  Kan.  §§  5305-5310.  Being  such 
holders  when  they  transferred  the  notes  to  George  H.  Smith  for  value 
without  indorsing  them,  the  transfer  vested  in  George  H.  Smith  such 
title  as  Anthes  &  Smith  had.  Section  5302,  supra.  This  provision  of 
the  law  negatives  the  idea  that  there  can  be  no  transfer  except  by  in- 
dorsement, for  the  reason  that  the  law  declares  what  title  a  transferee 
shall  acquire,  when  it  is  transferred  to  him  without  indorsement.  It 
is  true  section  5311  uses  the  word  "holder"  in  describing  the  persons 
who  shall  derive  their  title  to  negotiable  instruments  from  a  holder  in 
due  course ;  and  counsel  for  the  Cattle  Company  urge  the  proposition 
that  George  H.  Smith  was  not  a  holder  under  the  provisions  of  section 
2  of  the  Negotiable  Instruments  Law  of  Kansas.  That  section  pro- 
vides as  follows : 

"Definitions  and  meaning  of  terms.  In  this  act,  unless  the  context  other- 
wise requires:  ♦  ♦  ♦  *Holder'  means  the  payee  or  indorsee  of  a  bill  or 
note,  who  is  in  possession  of  it,  or  the  bearer  thereof."    Gen.  St  1909,  §  5248. 

The  same  section  provides  that  the  word  "bearer"  when  used  in  the 
act  means  the  person  in  possession  of  a  bill  or  note  which  is  payable 
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to  bearer.  It  is  claimed  that  George  H.  Smith  was  not  the  bearer  of 
the  notes  because  they  were  not  payable  to  bearer,  and  that  he  was 
not  a  payee  or  indorsee  for  the  reason  that  he  was  not  named  as  payee 
in  the  notes  and  they  are  not  indorsed  to  him.  It  \vill  be  noticed,  how- 
ever, that  the  law  only  provides  that  these  definitions  shall  apply  un- 
less the  context  of  any  particular  portion  of  the  law  otherwise  re- 
quires. To  decide  that  the  word  "holder"  as  used  in  the  first  part  of 
the  last  clause  of  section  5311,  hereinbefore  quoted,  does  not  include 
a  transferee  like  George  H.  Smith,  who  received  the  notes  in  question 
from  Anthes  &  Smith  without  their  indorsement,  would  be  inconsist- 
ent with  the  first  clause  of  section  5302,  above  quoted,  for  that  sec- 
tion provides  that  where  a  holder  of  an  instrument  payable  to  his  or- 
der transfers  it  for  value  without  indorsing  it,  the  transfer  vests  in 
the  transferee  such  title  as  transferror  has  therein.  This  section  sim- 
ply uses  the  words  "transfer"  and  "transferee,"  and  in  no  way  de- 
clares that  a  transferee  shall  also  be  a  holder  within  the  definition  of 
section  2,  above  mentioned.  We,  therefore,  think,  within  the  language 
of  said  section  2,  that  the  context  of  sections  5302  and  5311  require 
that  the  word  "holder,"  used  in  the  beginning  of  the  last  clause  of 
section  5311,  should  be  held  to  include  any  transferee  of  negotiable 
paper. 

The  result  of  what  we  have  said  is  that  we  are  of  the  opinion  that 
George  H.  Smith  has  the  same  title  to  the  four  notes  in  controversy 
that  was  possessed  by  Anthes  &  Smith,  by  virtue  of  the  statutes  of 
Kansas,  and  that,  possessing  such  title,  he  is  entitled  to  enforce  pay- 
ment of  the  same  against  the  Cattle  Company.  We  have  thus  far 
considered  the  question  last  discussed  with  reference  to  the  statutes 
of  Kansas,  and  we  think  our  interpretation  of  the  same  is  in  line  with 
the  decision  of  the  Supreme  Court  of  Kansas  in  Underwood  v.  Fosha, 
89  Kan.  768,  133  Pac.  866;  and  we  think  the  weight  of  authority,  in- 
dependent of  statute,  is  in  favor  of  the  views  hereinbefore  expressed. 
Section  803,  1  Dan.  Neg.  Inst.  (5th  Ed.) ;  Gunnison  County  Commis- 
sioners V.  Rollins,  173  U.  S.  255,  19  Sup.  Ct.  390,  43  L.  Ed.  689 ;  Town 
of  Fletcher  v.  Hickman,  165  Fed.  403,  91  C.  C.  A.  353 ;  CromweU  v. 
County  of  Sac,  96  U.  S.  51,  24  L.  Ed.  681 ;  Bodley  v.  National  Bank, 
38  Kan.  59,  16  Pac.  88. 

The  case  of  the  First  National  Bank  v.  McCuUough,  50  Or.  508,  93 
Pac.  366,  17  L.  R.  A.  (N.  S.)  1105,  126  Am.  St.  Rep.  758,  is  relied 
upon  by  counsel  for  the  Cattle  Company.  This  case  may  be  said  to 
be  contrary  to  the  views  hereinbefore  expressed.  It  has  been  reported 
in  17  L.  R.  A.  (N.  S.)  1105,  and  an  interesting  note  accompanies  the  re- 
port of  the  case,  in  which  the  annotator  does  not  agree  with  the  con- 
clusion reached  in  the  case  cited. 

We  place  our  decision  upon  the  statutes  of  Kansas  as  construed  by 
the  Supreme  Court  of  that  state,  and  as  we  construe  them.  We  can- 
not see  how  the  ruling  thus  established  can  work  any  injustice.  The 
Cattle  Company  could  not  have  avoided  the  notes  on  the  ground  of 
ultra  vires  in  the  hands  of  Anthes  &  Smith,  and  they  are  in  no  worse 
position  now  than  they  would  have  been  if  Anthes  &  Smith  still  owned 
them. 
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The  decree  below  is  reversed,  and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  original  bill  at  the  costs  of  the  complainant  and 
to  enter  a  decree  in  favor  of  the  cross-complainant,  George  H.  Smith, 
as  prayed  for  in  his  cross-bill,  and  that  he  also  recover  his  costs. 


(212  Fed.  63) 

KEMMERER  et  al.  v.  ST.  LOUIS  BLAST  FURNACE  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  CJircuit    February  24,  1914.) 

No.  4044. 

1.  Judgment  (§  735*)— Res  Judicata — Questions  Concluded. 

A  Judgment  of  a  state  court,  in  an  action  on  a  note  brought  by  the 
payee,  which  adjudges  that  the  maker,  who  counterclaimed  on  the 
ground  that  bonds  pledged  by  it  to  the  payee  to  secure  the  note  were 
worth  about  $4,0(X),  and  that  the  payee  sold  them  at  private  sale  and 
purchased  them,  and  aUowed  the  maker  a  credit  of  $100,  take  nothing 
by  its  counterclaim,  is  not  res  Judicata  on  the  issue  of  the  validity  of 
the  bonds. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §§  1263,  1265; 
Dec.  Dig.  §  735.*] 

2.  Corporations  (§  469*) — ^Bonds — ^Fictitious  Issue. 

Under  Const.  Mo.,  art  12,  §  8,  and  Rev.  St  Mo.  1909,  §  2981,  providing 
that  bonds  of  a  corporation  shall  be  issued  only  for  money  paid,  labor 
done,  or  property  actually  received,  and  all  fictitious  increase  of  indebt- 
edness shall  be  void,  bonds  of  a  corporation,  issued  and  pledged  to  se- 
cure a  pre-existing  debt  due  from  it,  are  invalid  where  no  consideration 
passed  to  it  from  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Corporations,  (3ent  Dig.  1 1832 ;  Dec 
Dig.  §  469.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri;   David  P.  Dyer,  Judge. 

Suit  by  M.  S.  Kemmerer  and  another,  a  copartnership,  doing  busi- 
ness as  the  'Whitney-Kemmerer  Company,  against  the  St.  Louis  Blast 
Furnace  Company  and  others.  From  a  decree  denying  relief,  complain- 
ants appeal.    Affirmed. 

Henry  B.  Davis,  of  St  Louis,  Mo.  (Charles  Erd,  of  St.  Louis,  Mo., 
on  the  brief),  for  appellants. 

William  G.  Pettus,  Lewis  &  Rice,  and  Stewart,  Bryan  &  Williams, 
all  of  St.  Louis,  Mo.,  for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

CARLAND,  Circuit  Judge.  On  October  23,  1912,  the  District 
Court  for  the  Eastern  District  of  Missouri,  Eastern  Division,  entered 
a  decree  of  foreclosure  and  sale  in  an  action  therein  pending,  wherein 
Whitney-Kemmerer  Company,  a  copartnership,  were  complainants, 
and  the  St.  Louis  Blast  Furnace  Company,  St.  Louis  Union  Trust 
Company,  and  the  McPheeters  Warehouse  Company  were  defendants. 
The  property  covered  by  the  mortgage  or  trust  deed  was  sold  and 
the  proceeds,  amounting  to  $75,000,  was  paid  to  the  receiver  appointed 

*For  other  cases  see  same  topic  ft  $  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by  the  court,  and  now  awaits  distribution.  The  court  referred  all 
claims  against  the  Blast  Furnace  Company,  the  mortgagee,  to  a  mas- 
ter, who  heard  all  parties  interested,  and  made  a  final  report  which 
was  approved  by  the  court.  Among  the  claims  presented  to  the  master 
for  allowance,  were  those  of  Whitney-Kemmerer  Company,  which 
arose  in  this  way:  October  1,  1910,  the  St.  Louis  Blast  Furnace 
Company  executed  and  delivered  its  promissory  note  to  Whitney-Kem- 
merer Company  for  the  sum  of  $3,664.62,  payable  November  25, 
1910,  with  interest  at  7  per  cent,  per  annum  from  date.  The  note 
was  given  by  the  Furnace  Company  to  Whitney-Kemmerer  Company 
in  settlement  of  a  pre-existing  and  past-due  indebtedness  for  goods, 
wares,  and  merchandise  sold  and  delivered  by  the  payee  in  said  note 
to  the  maker  thereof.  The  note  contained  a  collateral  security  agree- 
ment in  the  usual  form,  which  recited  that  $4,000  in  bonds  of  the 
Furnace  Company  were  deposited  with  Whitney-Kemmerer  Company 
as  security  for  the  payment  thereof.  Two  of  the  bonds  pledged  were 
for  $1,000  each,  and  four  for  $500  each.  They  were  part  of  a  series 
of  300  bonds,  all  of  like  date  and  tenor,  except  as  to  amount  and  ma- 
turity, aggregating  in  principal  sum  $200,000,  and  all  equally  secured 
by  a  certain  mortgage  dated  as  of  January  1,  1910,  made  by  the  Fur- 
nace Company  to  the  St.  Louis  Union  Trust  Company  as  trustee, 
being  the  same  mortgage  which  was  foreclosed  in  the  present  proceed- 
ings. About  February  1,  1911,  the  Whitney-Kemmerer  Company  sold 
the  bonds  pledged  to  secure  the  payment  of  the  note  at  private  sale 
for  $100;  D.  S.  Bygate,  acting  for  the  pledgees,  purchased  the  bonds 
for  their  use  and  benefit.  November  17,  1911,  Whitney-Kemmerer 
Company  recovered  a  judgment  against  the  Furnace  Company  on  the 
note  for  $4,237.61,  being  the  amount  of  principal  and  interest  due 
thereon,  less  the  $100  received  from  the  sale  of  the  bonds.  July  1, 
1912,  there  was  due  on  the  judgment  $4,440.60,  and  on  the  bonds  the 
sum  of  $4,480.  Whitney-Kemmerer  Company  presented  both  of  these 
claims  for  allowance  to  the  master,  claiming  that  the  amount  due  on 
the  bonds  was  a  secured  claim  under  the  mortgage.  The  master  dis- 
allowed the  amount  claimed  to  be  due  on  the  bonds,  for  the  reason 
that  the  bonds  were  void,  there  being  no  lawful  power  in  the  Furnace 
Company,  under  the  laws  of  Missouri,  to  issue  the  same  under  the  cir- 
cumstances shown  in  the  record,  the  Furnace  Company  having  been 
organized  under  the  laws  of  that  state. 

[1]  In  the  suit  on  the  note  in  the  Circuit  Court  of  St.  Louis,  the 
Furnace  Company  interposed  a  counterclaim,  wherein  it  alleged  that 
the  bonds  pledged  to  secure  the  payment  of  the  note  were  worth  ap- 
proximately $4,000,  and  that  Whitney-Kemmerer  Company  had  sold 
the  same  at  private  sale,  purchased  the  bonds  themselves  and  only 
allowed  a  credit  of  $100,  and  the  counterclaim  prayed  for  a  judgment 
against  Whitney-Kemmerer  Company  for  $3,900.  At  the  trial  the 
court  adjudged  that  the  Furnace  Company  take  nothing  by  its  coun- 
terclaim. The  Whitney-Kemmerer  Company  claimed  before  the  mas- 
ter that  the  validity  of  the  bonds  in  question  was  adjudicated  in  the 
suit  on  the  note ;  the  master  held  otherwise.  The  report  of  the  mas- 
ter having  been  approved  by  the  District  Court,  Whitney-Kenmiercr 
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Company  has  appealed  from  the  judgment  approving  the  master's  re- 
port, so  far  as  their  claim  on  the  bonds  is  concerned.  Only  two  er- 
rors are  assigned,  the  ruling  of  the  court  holding  the  bonds  invalid, 
and  the  ruling  on  the  plea  of  res  adjudicata.  The  validity  of  the 
bonds  was  in  no  wise  in  issue  in  the  suit  on  the  note,  and  the  ruling 
below  upon  the  plea  of  res  adjudicata  must  be  affirmed. 

[2]  We  now  come  to  consider  the  ruling  of  the  court  holding  the 
bonds  invalid.  The  law  of  Missouri  which  it  is  claimed  invalidates 
the  bonds  is  as  follows : 

''No  corporation  shall  issue  stock  or  bonds,  except  for  money  paid,  labor 
done  or  property  actually  received,  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void."    Const.  Mo.,  art.  12,  §  8. 

"The  stock  or  bonds  of  a  corporation  shall  be  issued  only  for  money 
paid,  labor  done  or  money  or  property  actually  received."  Rev.  St  Mo.  1909, 
I  2981. 

A  reading  of  the  plain  language  of  the  Constitution  and  statute, 
ought  to  be  sufficient  to  uphold  the  ruling  of  the  court  below.  We 
approach  the  consideration  of  the  question  involved  with  the  belief 
that  it  is  our  duty  to  give  effect  to  such  legislation  in  all  cases  where 
the  law  applies,  and  not  by  any  strained  construction  to  thwart  its 
purpose  out  of  any  consideration  of  mere  business  convenience.  This 
case  presents  a  good  illustration  of  the  evil  which  the  lawmaking 
power  sought  to  prevent.  No  consideration,  whatever,  passed  from 
Whitney-Kemmerer  Company  to  the  Furnace  Company  at  the  time 
the  bonds  were  issued  and  pledged,  and  none  ever  has  passed  on  ac- 
count of  the  bond  issue ;  still  an  indebtedness  of  $4,480  is  sought  to 
be  proved  against  the  Furnace  Company.  If  this  does  not  make  the 
amount  of  the  claim  fictitious  within  the  meaning  of  the  law,  then 
we  are  unable  to  comprehend  the  meaning  of  the  word.  Fictitious — 
not  true  or  real.    Cent.  Diet. 

In  Wisconsin  the  Legislature,  in  order  to  prevent  the  issuance  of 
bonds  by  corporations  under  such  provisions  as  above  quoted,  by 
having  a  small  consideration  pass  at  the  time  the  bonds  are  issued, 
has  provided  that  corporations  of  that  state  shall  not  issue  any  bonds 
or  other  evidence  of  indebtedness,  except  for  money,  labor  or  prop- 
erty estimated  at  its  true  value  actually  received  by  it,  equal  to  75 
per  cent,  of  the  par  value  thereof,  and  that  all  bonds  issued,  contrary 
to  the  provisions  of  this  law,  should  be  void.  Section  1753,  Wisconsin 
Statute.  Such  a  law  would  prevent  just  what  happened  in  the  case 
at  bar.  The  Whitney-Kemmerer  Company  received  the  bonds,  and 
soon  sold  them  at  private  sale  to  themselves  for  $100,  and  now  pre- 
sent a  claim  against  the  Furnace  Company  for  $4,480.  It  is  not  sur- 
prising that  the  Furnace  Company  went  into  the  hands  of  a  receiver ; 
no  corporation  could  survive  such  business  methods. 

The  Constitution  of  Arkansas  of  1874  (article  12,  §  8)  contained  a 
provision  for  all  practical  purposes  the  same  as  the  above  provision 
quoted  from  the  Constitution  of  Missouri.  In  Memphis  &  Little  Rock 
Railroad  v.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595,  the 
Supreme  Court,  in  holding  that  such  a  provision  did  not  prevent  the 
carrying  out  of  an  agreement  between  mortgage  bondholders  of  an 
embarrassed  railroad  company  in  the  state  of  Arkansas,  by  which  it 
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was  agreed  that  trustees  should  buy  in  the  mortgaged  property  on 
foreclosure,  and  convey  it  to  a  new  company  to  be  organized  by  the 
bondholders,  which  should  issue  new  mortgage  bonds  to  pay  the  ex- 
penses of  the  sale,  and  other  new  mortgage  tends  to  be  taken  by  the 
bondholders  in  lieu  of  their  old  bonds,  and  full  paid-up  stock  sub- 
ject to  the  mortgage  debt,  to  be  delivered  to  and  held  by  the  bond- 
holders without  any  payment  of  money,  said: 

'*The  prohibition  against  the  issuing  of  stock  or  bcmds,  except  for  money 
or  property  actually  received  or  labor  done,  and  against  the  fictitious  in- 
crease of  stock  or  indebtedness,  was  intended  to  protect  stockholders  against 
spoliation,  and  to  guard  the  public  against  securities  that  were  absolutely 
worthless.  One  of  the  mischiefs  sought  to  be  remedied  Is  the  flooding  of 
the  market  with  stock  and  bonds  that  do  not  represent  anything  whatever 
of  substantial  value." 

In  the  same  case  the  court  approved  the  following  language  used 
by  the  Supreme  Court  of  Illinois  in  Peoria  &  Springfield  Railroad  Co. 
V.  Thompson,  103  111.  187,  saying: 

"In  reference  to  a  provision  in  the  Constitution  of  Illinois,  adopted  in 
1870  [Const  1870,  art  11,  §  13],  containing  a  prohibition,  as  to  railroad 
corporations,  similar  to  that  imposed  by  the  Arkansas  Constitution  upon 
all  private  corporations,  the  Supreme  Court  of  the  former  state,  in  Peoria 
&  Springfield  Railroad  Co.  v.  Thompson,  103  111.  187,  201,  said:  The  lat- 
ter part  of  the  clause  of  the  Constitution  in  question,  which  declares  that 
**all  stocks,  dividends,  and  other  fictitious  increase  of  the  capital  stock  or 
indebtedness  of  such  corporation  shaU  be  void,'*  we  think,  clearly  points 
out  the  chief  object  which  the  constitutional  convention  sought  to  accomplish 
in  adopting  it;  and  to  this  we  must  look  in  a  large  degree,  for  a  solution 
of  the  language  which  precedes  it  The  object  wus,  doubtless,  to  prevent 
reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense  of  build- 
ing a  railroad  or  of  accomplishing  some  other  legitimate  corporate  purpose, 
from  fraudulentiy  issuing  and  putting  upon  the  market  bonds  or  stocks  that 
do  not  and  are  not  intended  to  represent  money  or  property  of  any  kind, 
either  in  possession  or  expectancy;  the  stock  or  bonds  in  such  case  being 
entirely  fictitious.  ♦  ♦  ♦  Under  this  provision  of  the  Constitution  railroad 
companies  have  no  right  to  lend,  give  away,  or  sell  on  credit,  their  bonds 
or  stock,  nor  have  they  the  right  to  dispose  of  either,  except  for  a  present 
consideration^  and  for  a  corporate  purpose.*  " 

Without  some  such  provision  as  is  found  in  the  laws  of  Wisconsin 
the  provisions  that  we  have  quoted  from  the  Constitution  and  law  of 
Missouri  do  not  require  that  money,  property,  or  labor,  received  in 
exchange  for  bonds,  shall  be  of  the  equal  market  value  of  the  bonds, 
provided  the  transaction  is  a  real  one,  based  upon  a  present  consider- 
ation, and  having  reference  to  legitimate  corporate  purposes.  In 
Farmers'  Loan  &  Trust  Co.  v.  San  Diego  St.  Car  Co.  (C.  C.)  45  Fed. 
518,  Judge  Ross,  in  speaking  with  reference  to  a  constitutional  pro- 
vision of  California,  similar  to  the  one  in  the  Constitution  of  Mis- 
souri, used  the  following  language: 

''This  constitutional  and  statutory  inhibition  is  plain,  and  has  but  one 
meaning — the  money  paid,  labor  done,  or  property  actually  received  must 
be  paid,  performed,  or  received,  as  the  case  may  be,  on  apcount  of  the  issu- 
ance of  the  bonds;  and  any  bonds  Issued  contrary  to  this  provision  are 
of  course  illegally  Issued.  This  provision  does  not  mean,  and  cannot  be  held 
to  mean,  that  such  bonds  may  be  Issued  as  collateral  security  for  any  sort 
of  pre-existing  indebtedness.  Now  none  of  the  bonds  in  question  are,  or 
ever  were,  issued  or  held  for  money  paid,  labor  performed,  or  property  actu- 
ally received  on  account  ^f  their  Issuance.     On  the  contrary,  aU  of  them 
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were  deUvered  and  are  held  as  collateral  security  in  part  for  pre-existing  in- 
debtedness of  the  defendant  corporation/'  eta 

In  Nichols  v.  Waukesha  Canning  Co.  (D.  C.)  195  Fed.  807,  Sanborn, 
District  Judge,  in  holding  that  the  issuance  of  bonds  by  a  corporation 
for  antecedent  debts  was  not  an  issuance  for  money,  labor,  or  prop- 
erty within  the  provisions  of  section  1753,  Statute  of  Wisconsin  1898, 
said : 

*'Ldterally  considered,  these  bonds  are  not  within  the  statute,  because  they 
were  not  issued  for  money,  nor  for  property  estimated  at  its  true  money 
value.  Existing  debts  are  not  money,  and  to  say  that  they  are  property 
capable  of  estimation  at  its  true  money  value  does  considerable  violence  to 
the  words  used.  No  property,  claim,  or  debt  was  released  or  given  up. 
Had  the  bonds  been  issued  at  the  time  of  the  respective  loans,  but  for  some 
reason  the  money  not  then  paid  over,  subsequent  payment  of  it  might  fair- 
ly be  said  to  bring  the  case  within  the  statute.  The  bonds  would  then  be 
issued  for  money,  as  in  the  Kenosha  Case  they  were  issued  for  property. 
Haynes  v.  Kenosha  Electric  Co.,  139  Wis.  227,  119  N.  W.  568.  121  N.  W.  124. 
Again,  if  the  notes  or  claims  had  been  given  up  and  canceled,  and  the  bonds 
taken  outright  at  not  more  than  four  to  three,  another  question  would  be 
presented.  This  might  be  held  the  purchase  of  property  at  not  less  than 
three-fourths  of  its  true  value.  No  such  novation,  however,  occurred.  The 
intent  and  purpose  of  the  statute  will  be  presently  considered;  but  from 
the  language  alone  it  is  clear  to  a  demonstration  that  the  issue  of  bonds 
for  a  pre-existing  debt  not  surrendered  is  not  covered.  Pre-existing  debts 
are  neither  money  nor  property  capable  of  being  valued  unless  actually  given 
up.  ♦  ♦  ♦  The  true  intent  and  purpose  of  the  statute  vnere  to  prevent 
the  creation  of  corporate  securities  not  representing  actual  value,  and  also 
to  prevent  the  sacrifice  of  such  value  by  summary  sale  of  the  bonds.  Such 
sales  of  fairly  good  securities,  which  may  have  been  pledged  at  the  lawful 
rate  of  four  to  three,  often  result  most  disastrously  to  the  debtor.  The 
bonds,  put  out  at  three-fourths  their  value,  at  forced  sale  bring  5  to  25  per 
cent  of  their  face.  This  is  applied  to  the  debt,  and  the  balance  still  stands 
against  the  debtor,  plus  the  par  value  of  the  bonds  sold.  The  sale  may  thus 
nearly  double  the  total  indebtedness.  It  is  said  in  argument  that  the  lan- 
guage of  the  Wisconsin  court  in  the  Pfister  Case,  as  to  the  necessity  of  an 
argument  [agreement]  that  pledged  bonds  shall  be  accounted  for  on  the  basis 
of  at  least  three-fourths  par,  is  a  dictum,  not  necessary  to  the  actual  decision. 
Possibly  this  is  true,  but  its  wisdom  cannot  be  gainsaid.  If  bonds  can  be 
pledged  at  75  and  then  sold  at  5,  the  restriction  imposed  by  the  statute  is 
of  no  force." 

The  history  of  the  bonds  pledged  in  this  case  makes  the  language 
above  quoted  appropriate.  In  Pfister  v.  Milw.  Elec.  Ry.  Co.,  83  Wis. 
86,  53  N.  W.  27,  bonds  for  $250,000  were  issued  as  security  for  a 
cash  loan  of  $125,000.  Chief  Justice  Lyon,  in  speaking  of  the  provi- 
sions of  the  Wisconsin  statute,  said : 

"The  object  of  the  statute  is  to  protect  stockholders  and  bona  fide  creditors 
from  the  improvident  issue  of  its  bonds  by  the  corporation,  which  might,  and, 
if  aUowed,  probably  would,  result  in  the  wrecking  of  the  corporation.  Hence 
the  statute  requires  that  no  corporate  bonds  shaU  be  issued  unless  the 
comi>any  shall  actually  receive  therefor  75  per  cent  of  their  par  value. 
When  a  corporation  puts  its  bonds  beyond  its  control  by  hypothecating  them 
as  security  for  loans,  or  for  any  other  purpose,  or  in  any  other  manner,  it 
issues  them,  within  the  meaning  and  intention  of  the  statute.  If  it  so  hy- 
pothecates them  without  stipulating  that  they  shall  be  accounted  for  at  not 
less  than  75  cents  on  the  dollar  of  their  par  value,  it  violates  the  statute, 
and  the  bonds  thus  issued  are  void.  Any  other  construction  would  render 
the  statute  a  dead  letter,  thus  defeating  all  the  wise  and  salutary  purposes 
it  was  intended  to  accomplish.    Had  the  comimny  sold  Pfister  the  250  bonds 
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for  $125,000,  it  would  have  been  a  safer  transaction  for  stockholders  and 
bona  fide  creditors  of  the  cori>oration,  for  in  that  case  nothing  would  have 
remained  due  to  Pflster.  But  now,  if  this  transaction  is  upheld,  Pflster 
may  sell  his  remaining  bonds  for  25  cents  on  the  dollar  of  thdr  face  value, 
or  less,  and  thus  leave  due  him  a  large  debt  from  the  company,  while  the 
company  would  remain  liable  for  the  full  face  value  of  tiie  bonds.  No  con- 
struction of  the  statute  which  would  permit  such  an  evasion  of  its  provisions 
can  be  tolerated." 

The  same  rule  was  adopted  by  the  Circuit  Court  for  the  Eastern 
District  of  Wisconsin  in  National  Foundry  &  Pipe  Works  v.  Oconto 
Water  Co.  (C.  C.)  52  Fed.  36,  approved  in  Mowry  v.  Farmers'  L.  & 
T.  Co.,  76  Fed.  38,  22  C.  C.  A.  52.  The  authorities  are  in  entire  har- 
mony to  the  effect  that  under  such  provisions  of  law  as  we  are  con- 
sidering, a  pledge  of  bonds  is  an  issue  thereof ;  that  where  there  is  no 
statutory  restriction  the  courts  will  ordinarily  leave  a  private  corpora- 
tion to  determine  the  amount  of  labor,  property,  or  money  which  it 
will  receive  for  its  bonds  or  other  evidence  of  indebtedness;  that  a 
private  corporation  having  authority  to  borrow  money  may  pledge  its 
bonds  for  that  purpose.  But  the  great  weight  of  authority  is  clearly 
to  the  effect  that  the  money,  labor,  or  property  received  for  the  bonds, 
whatever  its  value,  must  constitute  a  present  consideration  for  the  is- 
suance thereof.  Counsel  for  appellant  have  cited  cases  which  they 
claim  are  authority  for  the  proposition  that  a  private  corporation  may 
pledge  its  bonds  to  secure  an  antecedent  debt,  under  such  constitutional 
and  statutory  provisions  as  are  in  force  in  Missouri.  An  examination 
of  these  cases  discloses  that  not  more  than  one  of  them  can  be  said  to 
support  the  proposition  as  stated,  and  it  is  doubtful  whether  that  one, 
when  rightly  considered,  does  so.  The  case  last  referred  to  is  Nelson 
V.  Hubbard,  96  Ala.  238,  11  South.  428,  17  L.  R.  A.  375.  Under  the 
Code  of  Alabama  a  private  corporation  has  the  power — 

"to  borrow  money,  and  to  mortgage,  or  otherwise  convey  or  pledge  its  prop- 
erty, real  or  personal,  and  its  franchises  to  secure  the  payment  of  the  money 
so  borrowed,  or  any  other  debt  contracted  hy  it** 

The  Constitution  of  Alabama  has  the  same  provision  as  that  of  Mis- 
souri. The  Supreme  Court  of  Alabama  in  the  case  cited  decided  that 
a  difference  between  the  amount  of  bonds  issued  and  the  debt  does 
not  create  a  fictitious  increase  of  indebtedness  if  they  can  properly  be 
regarded  as  issued  for  money,  labor  done,  or  money  or  property  actually 
received,  and  that  the  power  to  borrow  money  given  by  the  Code  in- 
cluded the  power  to  pledge  the  bonds  of  the  corporation,  secured  by  its 
mortgage  on  property  as  collateral  security  for  debts  of  the  corporation 
presently  created  or  already  owing.  Whether  or  not  the  bonds  of  a 
private  corporation  could  be  pledged  for  an  antecedent  debt  was  not 
the  question  directly  in  issue  in  the  case,  and  we  fail  to  find  in  it  any 
strong  support  for  the  position  of  counsel.  Firth  Co.  v.  South  Caro- 
lina Loan  &  Trust  Company,  122  Fed.  569,  59  C.  C.  A.  73,  is  not  in 
point.  In  that  case  it  appears  that  the  Constitution  of  South  Carolina 
has  the  same  provision  as  that  of  Missouri,  and  the  court  decided  that 
a  pledge  of  bonds  was  an  issue  thereof,  the  bonds  in  the  case  being 
issued  for  a  present  consideration  in  money,  which  was  spent  by  the 
corporation  for  legitimate  corporate  purposes,  to  wit,  the  purchase  of 
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machinery.  The  case  also  decided  that  the  mere  fact  that  the  amount 
of  the  bonds  exceeded  the  indebtedness  did  not  create  a  fictitious  in- 
debtedness. Western  Supply  Co.  v.  U.  S.  Mex.  Trust  Co.,  41  Tex. 
Civ.  App.  478,  92  S.  W.  986,  simply  decided  that  the  Texas  Southern 
Railway  Company,  having  authority  under  the  laws  of  Texas  to  issue 
bonds,  could  pledge  them,  and  that  the  constitutional  provision  of 
Texas,  which  is  the  same  as  that  of  Missouri,  did  not  mean  that  there 
must  be  a  dollar  in  money  received  for  each  dollar  of  bonds.  Gil- 
christ Trans.  Co.  v.  Phoenix  Ins.  Co.,  170  Fed.  279,  95  C.  C.  A.  475. 
This  case  decided  that  a  pledge  of  bonds  was  an  issue  thereof  and  that 
a  private  corporation  that  had  the  power  to  borrow  money,  under  the 
laws  of  Ohio,  and  issue  bonds  and  notes  therefor,  could  pledge  its 
bonds  to  secure  another  indebtedness.  No  constitutional  or  statutory 
provisions  like  those  in  the  case  at  bar  were  considered  by  the  court. 

Farmers'  Loan  &  Trust  Co.  v.  Toledo,  54  Fed.  759,  4  C.  C.  A.  561. 
It  was  decided  in  this  case  that  under  the  laws  of  Michigan,  which  au- 
thorize railroads  to  issue  and  dispose  of  bonds  for  the  purpose  of  bor- 
rowing money,  a  railroad  company  might  pledge  its  bonds  for  money 
borrowed.  No  constitutional  or  statutory  provisions  like  those  in 
the  case  at  bar  were  in  the  case. 

Atlantic  Trust  Co.  v.  Woodbridge  Canal,  etc.,  Co.  (C.  C.)  79  Fed. 
842.  In  this  case  Judge  Morrow  decided  that  a  provision  of  the  Con- 
stitution of  California,  similar  to  that  of  Missouri,  did  not  prevent 
corporations  from  pledging  their  bonds  as  collateral  security  to  secure 
the  payment  of  a  debt  less  in  amount  than  the  amount  of  the  bonds, 
and  also  that  to  pledge  the  bonds  was  an  issue  thereof. 

We  have  examined  all  the  cases  cited  by  counsel,  and  have  examined 
all  others  which  we  have  been  able  to  find ;  and,  with  the  exception  of 
Nelson  v.  Hubbard,  supra,  we  find  the  whole  trend  of  authority  sup- 
porting the  proposition  that  there  must  be  a  present  consideration,  in 
order  to  satisfy  the  demands  of  such  constitutional  and  statutory  pro- 
visions as  are  here  involved.  Any  other  construction  simply  fritters 
away  the  safeguards  which  the  Legislature  sought  to  throw  around 
the  creation  of  corporate  indebtedness. 

The  decree  below  must  be  affirmed ;  and  it  is  so  ordered. 


(212  Fed.  69) 

ILLINOIS  CENT.  R.  CO.  v.  NELSON,  t 

^Circuit  Court  of  Appeals,  Eighth  Circuit    March  7,  1914.) 

No.  3967. 

(Syllabus  by  the  Court.) 
1.  Masteb  and   Sebvant  (§  250*) — Injuby  to   Sebvant — Pbocedube — State 

AND  FeDEBAL  IiAW. 

Where,  in  an  action  against  a  common  carrier  for  a  negligent  injury, 
the  same  party,  if  any  one,  Is  entitled  to  recover  on  the  aUeged  cause  of 
action,  and  the  rules  of  law  governing  the  trial  of  the  issues  in  the  case 
are  the  same  under  the  federal  employers'  liability  act  and  under  the 
state  laws,  and  no  question  of  Jurisdiction  is  involved,  it  is  immaterial 

*For  other  cases  see  same  topic  &  I  numb£B  in  Dec.  &  Am.  Digs.  I&d7  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  November  9.  1914. 
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whether  the  action,  trial,  and  Judgment  are  conducted  under  the  federal 
laws  or  under  the  state  laws. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  805 ; 
Dec.  Dig.  §  250.*] 

2.  Appeal  and  Ebbob  (§  854*) — Habmless  Ebbob — Ebboneous  Reason  roB 

Ruling. 

The  fact  that  a  court  gives  a  wrong  reason  for  a  right  ruling  does  not 
render  it  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3403, 
3404,  3408-3424,  3427-3430;   Dea  Dig.  §  854.*] 

3.  Witnesses  (§  269*) — Cbosb-Examination — ^Extent. 

The  party  on  whose  behalf  a  witness  is  called  has  the  right  to  restrict 
his  cross-examination  to  the  subjects  of  his  direct  examination,  and  a 
violation  of  this  right  is  reversible  error.  If  the  cross-examiner  would 
inquire  of  the  witness  concerning  matters  not  opened  on  the  direct  ex- 
amination, he  must  call  him  on  his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §f  949-954 ;  Dec. 
Dig.  f  269.*] 

4.  Damages  (|§  32,  60,  52*)— Pebsonal  Injubies. 

In  an  action  for  a  personal  injury,  the  plaintiff  may  recover  for  the 
bodily  suffering  and  mental  pain  which  are  inseparable  from,  and  so  neces*- 
sarily  and  inevitably  result  from  the  injury,  in  this  case  for  the  mental 
pain  which  the  plaintiff  sustained  while,  immediately  after  a  wreck,  he 
was  pinned  to  the  ground  so  near  a  fire  that  he  <was  in  danger  of  being 
burned  before  he  could  be  released  by  the  sawing  of  a  beam. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  |§  40,  41,  71,  100. 
255,  257-259 ;   Dec  Dig.  |§  32,  60,  52.*] 

5.  Masteb  and  Sebvant  (§  265*) — Injuby  to  Railboad  Employi^. 

It  is  not  indispensable  to  a  recovery  under  the  law  of  Iowa  (section 
1307,  Code  1873)  for  an  injury  caused  by  the  operation  of  a  railroad  by 
the  defendant  that  the  plaintiff  should  prove  that  at  the  time  he  was  in- 
jured he  was  engaged  in  the  discharge  of  some  duty  in  connection  with 
the  use  or  operation  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §f  877- 
908,  955 ;   Dec.  Dig.  §  265.*] 

6.  Tbial  (f  260*) — ^iNSTBUcjnoNS. 

The  refusal  to  give  a  requested  instruction  in  the  words  of  counsel  is 
not  error,  where  the  court  embodies  the  substance  of  the  instruction  in 
its  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  H  651-659;  Dec. 
Dig.  §  260.*] 

7.  Appeal  and  Ebbob  (§  760*) — ^Assignments  op  Ebbob — Bbief. 

Where  counsel  do  not  consider  errors  assigned  of  sufficient  importance 
to  point  out  in  th^r  brief  the  pages  in  the  bill  of  exceptions  in  the  printed 
transcript  of  the  record  where  the  rulings  of  the  court  challenged  with 
the  objections  and  exceptions  to  them  may  be  found,  the  court  will  not 
ordinarily  deem  them  of  sufficient  materiality  to  search  through  the  rec- 
ord to  find  and  discuss  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3095; 
Dec.  Dig.  f  760.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  by  Lu  Verne  D.  Nelson,  a  minor,  by  Emma  D.  Nelson,  his 
next  friend,  against  the  Illinois  Central  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

*For  other  cases  see  same  topic  ft  9  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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F.  H.  Helsell,  of  Ft.  Dodge,  Iowa  (Helsell  &  Helsell,  of  Ft.  Dodge, 
Iowa,  and  Blewett  Lee  and  W.  S.  Horton,  both  of  Chicago,  111.,  on 
the  brief),  for  plaintiff  in  error. 

M.  J.  Wade,  of  Iowa  City,  Iowa,  and  Arthur  G.  Bush,  of  Davenport, 
Iowa  (Wade,  Dutcher  &  Davis,  of  Iowa  City,  Iowa,  Ely  &  Bush,  of 
Davenport,  Iowa,  and  Loren  Risk,  of  Waterloo,  Iowa,  on  the  brief), 
for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  below,  Lu  Verne  D.  Nel- 
son, was  a  fireman  employed  by  the  Illinois  Central  Railroad  Com- 
pany in  firing  the  engine  on  the  first  section  of  its  train  No.  71  going 
west  on  the  night  of  January  6,  1912.  When  that  engine  arrived  at 
the  station  of  Wise,  it  went  out  of  commission,  the  way  car  or  caboose 
of  that  section  was  attached  to  the  rear  of  the  second  section  of  No. 
71,  and  when  this  composite  train  went  out  of  Jesup,  the  next  station 
west.  Nelson  was  riding  in  that  caboose.  About  four  miles  west  of 
Jesup,  while  that  train  was  proceeding  on  its  way,  the  third  section 
of  No.  71  ran  into  the  rear  of  it  and  seriously  injured  the  plaintiff. 
He  sued  the  company  for  negligence  and  recovered  a  judgment  of 
$6,0(X).  The  railroad  company  specifies  many  alleged  errors  in  the 
trial,  but  those  upon  which  its  counsel  seem  to  rely  most  confidently 
challenge  the  rulings  of  the  court  relative  to  the  question  whether  the 
recovery  should  have  been  had  under  the  federal  employers*  liability  act 
or  under  the  law  of  the  state  of  Iowa.  These  rulings  relate  to  motions 
to  amend  the  pleadings,  to  the  striking  out  of  evidence  tending  to 
prove  that  the  plaintiff  and  defendant  were  both  engaged  in  interstate 
commerce  when  the  plaintiff  was  injured,  to  the  admission  and  ex- 
clusion of  evidence,  and  to  instructions  to  the  jury  given  and  refused. 

[1]  In  his  original  complaint  Nelson  stated  a  cause  of  action  un- 
der both  the  federal  law  and  the  state  law.  The  defendant  answered 
that  it  admitted  that  the  plaintiff  was  injured  at  the  place  stated  in  his 
complaint,  but  that  it  denied  that  the  plaintiff  or  the  defendant  was 
engaged  in  interstate  commerce  at  the  time  of  the  accident  and  injury. 
It  alleged  that  the  plaintiff  assumed  the  risk  of  the  accident  and  that 
he  was  guilty  of  negligence  which  contributed  to  his  injury.  After 
the  jury  was  impaneled  and  before  any  evidence  was  introduced,  coun- 
sel for  the  defendant  admitted  in  open  court  that  the  defendant  was 
liable  for  the  injury  of  the  plaintiff,  unless  the  latter  assumed  the  risk 
of  his  injury  or  was  guilty  of  contributory  negligence.  Thereupon 
counsel  for  the  plaintiff  immediately  made  a  motion  to  amend  his  com- 
plaint by  striking  out  the  averment  that  the  plaintiff  and  the  defend- 
ant were  engaged  in  interstate  commerce  at  the  time  of  the  accident 
so  that  the  complaint  would  state  a  cause  of  action  under  the  law  of 
Iowa  alone.  Although  the  defendant  had  denied  in  its  answer  that 
either  of  the  parties  was  engaged  in  interstate  commerce  at  the  time 
of  the  accident,  its  counsel  objected  to  this  amendment.  Counsel  for 
the  plaintiff  then  offered  to  admit  that  both  parties  were  engaged  in 
interstate  commerce  if  counsel  for  the  defendant  would  say  that  he 
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wished  to  allege  that  fact.  His  offer,  however,  was  not  accepted,  and 
the  court  granted  his  motion  to  amend.  The  paragraph  of  defend- 
ant's answer  in  which  it  had  denied  that  either  of  the  parties  was  en- 
gaged in  interstate  commerce  at  the  time  of  the  accident  read  in  this 
way: 

"It  admits  that  at  the  time  stated  it  was  a  corporation  engaged  at  certain 
places  in  interstate  commerce,  but  it  specifically  denies  that  at  the  time  and 
I/lace  where  the  defendant  claims  he  was  injured  that  either  the  plaintiff 
or  defendant  at  the  time  of  the  accident  and  in  connection  therewith,  was  en- 
gaged in  interstate  commerce." 

As  soon  as  the  plaintiff's  amendment  which  stated  his  cause  of  ac- 
tion under  the  state  law  was  allowed,  defendant's  counsel  moved  to 
amend  this  paragraph  of  the  answer  by  substituting  for  the  words, 
**but  it  specifically  denies"  therein  the  words,  "and  it  admits  and 
avers,"  and  by  substituting  the  word  "and"  for  the  word  "or"  between 
the  words  "plaintiff"  and  "defendant."  The  court  granted  this  mo- 
tion. In  the  course  of  the  trial  evidence  was  introduced  which  tended 
to  prove  that  each  of  the  parties  was  engaged  in  interstate  commerce 
at  the  time  of  the  accident.  At  the  close  of  the  trial  no  substantial 
evidence  had  been  introduced  in  support  of  the  defense  of  assumption 
of  risk,  or  in  support  of  the  defense  of  contributory  negligence.  The 
plaintiff  then  moved  the  court  to  strike  out  the  evidence  that  the  par- 
ties were  engaged  in  interstate  commerce  at  the  time  of  the  accident 
on  the  ground  that  the  answer  did  not  set  up  that  defense,  counsel 
for  the  defendant  moved  to  amend  the  answer  so  as  to  plead  that 
defense,  but  his  motion  was  denied,  and  the  motion  of  the  plaintiff 
to  strike  out  the  evidence  was  granted. 

No  error  is  perceived  in  these  rulings.  The  defendant  was  of- 
fered its  choice  of  the  defense  of  a  cause  of  action  for  an  admitted 
liability  under  the  federal  law  or  under  the  state  law.  When  the  plain- 
tiff alleged  that  his  cause  of  action  arose  under  the  federal  law,  the 
defendant  denied  that  it  arose  under  that  law.  When  the  plaintiff 
alleged  by  an  amendment  that  his  cause  of  action  arose  under  the 
state  law,  counsel  for  the  defendant  now- insists  that  he  intended  to 
amend  his  answer  so  as  to  plead  that  it  arose  under  the  federal  law. 
The  court  held  that  his  amended  pleading  was  insufficient  to  pre- 
sent that  issue,  and  that  ruling  was  clearly  right,  for  it  was  indis- 
pensable to  a  plea  of  that  fact  that  the  defendant  should  aver  that 
the  plaintiff  and  his  employer  were  each  engaged  in  interstate  com- 
merce at  the  time  of  the  accident,  and  the  defendant  did  not  allege 
that  the  plaintiff  was  so  engaged.  There  was  no  error  in  the  grant- 
ing of  the  motion  to  strike  out  the  evidence  to  the  effect  that  the 
parties  were  engaged  in  interstate  commerce  because  there  was  no 
pleading  to  warrant  its  admission  and  it  was  no  abuse  of  discretion 
for  the  court  to  refuse  the  defendant  permission,  at  the  close  of  the 
trial,  to  inject  that  issue  into  the  case  when  the  record  conclusive- 
ly proved  that  the  only  purpose  of  the  attempt  to  introduce  it  was 
to  postpone  the  plaintiff's  recovery  of  damages  caused  Ly  the  ad- 
mitted negligence  of  the  defendant. 

Not  only  this,  but  if  there  had  been  error  in  these  rulings  it 
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would  not  have  been  fatal  to  this  trial,  because  defendant's  liability 
for  its  negligence  was  admitted,  there  was  no  substantial  evidence 
of  the  plaintiff's  assumption  of  the  risk  of  his  injury,  or  of  his  con- 
tributory negligence,  the  same  person,  the  plaintiff,  was  entitled  to 
recover  whether  his  cause  of  action  arose  under  the  federal  law  or 
under  the  state  law,  the  only  question  remaining  at  issue  was  the 
amount  of  the  recoverable  damages,  and  the  rules  for  the  measure- 
ment of  these  damages  were  identical  under  the  federal  law  and 
under  the  state  law,  so  that  it  appeared  beyond  doubt  from  the 
pleadings  and  the  evidence  that  an  error  in  these  rulings  did  not 
prejudice  and  could  not  have  prejudiced  the  defendant,  and  error 
without  prejudice  is  no  ground  for  reversal.  Where,  in  an  action 
against  a  common  carrier  for  a  negligent  injury,  the  same  party, 
if  any  one,  is  entitled  to  recover  on  the  alleged  cause  of  action,  and 
the  rules  of  law  governing  the  trial  of  the  issues  in  the  case  are 
the  same  under  the  federal  employers'  liability  act  and  under  the 
state  laws,  and  no  question  of  jurisdiction  is  involved,  it  is  imma- 
terial whether  the  action,  trial,  and  judgment  are  had  under  the 
federal  law  or  under  the  state  law. 

Because  there  was  no  substantial  evidence  to  sustain  a  verdict 
that  the  plaintiff  assumed  the  risk  of  his  injury  or  that  he  was 
guilty  of  contributory  negligence,  this  record  satisfies  beyond  doubt 
that  the  alleged  errors  in  the  rulings  of  the  court  on  these  subjects, 
as  well  as  on  matters  relating  to  the  question  whether  the  cause 
of  action  arose  under  the  federal  law  or  under  the  state  law,  did 
not  prejudice  and  could  not  have  prejudiced  the  defendant,  and  they 
are  accordingly  dismissed  without  further  discussion,  whether  they 
were  made  upon  questions  regarding  the  pleadings,  upon  the  ad- 
mission or  exclusion  of  evidence,  in  the  charge  of  the  court,  or  in 
its  refusal  of  requested  instructions. 

[3]  A  witness  was  asked  this  question  on  his  cross-examination: 

**Now,  when  a  train  was  abandoned  that  way,  and  the  engine  is  out  of 
commission,  and  they  are  taken  in  by  another  train,  what  crew  is  in  charge 
of  transportation?" 

The  plaintiff  objected  to  the  evidence  sought,  by  this  question  as  in- 
competent, irrelevant,  and  immaterial,  the  court  declared  that  if  the 
objection  that  this  was  not  proper  cross-examination  was  made  he 
would  sustain  it,  the  plaintiff  made  that  objection,  the  court  sustained 
it,  and  this  ruling  is  specified  as  error.  The  record  discloses  the  fact 
that  the  witness  had  testified  that  the  conductor  and  crew  of  the  sec- 
ond section  of  train  No.  71  pulled  the  composite  train  out  of  Jesup 
after  Nelson's  engine  was  out  of  commission.  When,  after  the  above 
ruling,  that  fact  was  called  to  the  attention  of  counsel  for  the  defend- 
ant, he  declared  that,  if  he  had  been  certain  that  the  record  so  showed 
he  would  never  have  asked  the  question,  counsel  for  the  defendant 
answered  that  the  fact  that  the  crew  of  the  second  section  pulled  the 
train  was  conceded,  and  the  witness  then  made  the  following  answers 
to  questions  by  the  court : 

•*Q.  Didn't  you  so  answer,  Mr.  O'Connor?    A.  The  engine  of  the  second  sec- 
tion pulled  the  train,  yes,  from  Wise.     Q.  Well,  the  crew  that  belonged  to 
128  C.C.A.— 34 
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that  section  would  be  operating  it,  wouldn't  they?    A.  Yes,  sir.    Q.  Nelson 
did  or  did  not  belong  to  that  crew?    A.  To  that  engine  crew  he  did  not" 

Conceding  that  if  the  evidence  of  what  crew  would  ordinarily  take 
charge  of  the  transportation  when  the  engine  of  one  train  became  out 
of  commission  and  it  and  a  part  of  its  train  was  attached  to  another 
train  was  material,  the  court  was  doubtless  in  error  in  its  view  that  the 
question  which  sought  this  evidence  was  not  proper  cross-examination. 

[2]  Nevertheless,  the  ruling  was  right  because  the  objection  that 
the  evidence  was  immaterial  was  interposed  to  it,  and  it  certainly  was 
immaterial,  and  the  fact  that  the  court  gives  a  wrong  reason  for  a  right 
ruling  does  not  make  it  erroneous.  Moreover,  the  colloquy  which  has 
been  recited  demonstrates  the  proposition  that  the  defendants  could 
not  have  been  prejudiced  by  the  ruling  in  any  event. 

It  is  specified  as  error  that  the  court  sustained  the  objection,  **Not 
proper  cross-examination,  irrelevant,  and  immaterial,"  to  the  question, 
"Did  you  see  him  (Nelson)  or  any  one  else  going  and  looking  out  the 
back  door,  or  watching  for  that  train  while  you  were  in  there  at  that 
time  ?"  which  the  defendant  propounded  to  a  witness  for  the  plaintiff. 
This  witness  had  testified  that  after  they  left  Jesup  he  was  riding  in 
the  caboose  with  Nelson  and  others  for  some  time  before  and  when 
the  accident  occurred,  and  that  the  train  had  not  stopped  after  it  left 
Jesup,  but  he  had  given  no  testimony  relative  to  his  care  or  the  care 
of  any  one  to  guard  against  the  third  section  of  train  No.  71  which 
they  all  knew  was  to  follow  it.  The  question,  therefore,  was  not  prop- 
er cross-examination,  and  there  was  no  error  in  the  exclusion  of  the 
answer  to  it.  The  party  on  whose  behalf  a  witness  is  called  has  the 
right  to  restrict  his  cross-examination  to  the  subjects  of  his  direct  ex- 
amination, and  a  violation  of  this  right  is  reversible  error.  If  the 
cross-examiner  would  inquire  of  the  witness  concerning  matters  not 
opened  on  the  direct  examination,  he  must  call  him  on  his  own  behalf. 
Harrold  v.  Territory  of  Oklahoma,  169  Fed.  47,  52,  94  C.  C.  A.  415, 
17  Ann.  Cas.  868,  and  cases  there  cited ;  Resurrection  Gold  Mining  Co. 
V.  Fortune  Gold  Min.  Co.,  129  Fed.  668,  674,  64  C.  C.  A.  180. 

[4]  After  the  wreck  Nelson  was  found  pinned  to  the  ground  by  a 
beam  across  his  broken  arm  so  near  to  a  fire  which  had  immediately 
started  that  there  was  danger  of  its  burning  him  before  the  timber 
could  be  sawed  so  that  he  could  be  released.  After  evidence  of  this 
situation  had  been  introduced,  he  was  asked  to  describe  his  feelings  or 
thoughts  at  that  time  and  place  with  reference  to  the  danger  from  that 
fire,  if  there  was  any,  and  he  answered,  over  the  objection  of  the  de- 
fendant that  it  **was  a  self-serving  declaration,  no  part  of  the  res 
gestae,  irrelevant,  incompetent,  and  immaterial,  and  that  it  embraced 
matters  which  were  not  evidential  of  an  injury,"  "I  was  in  lots  of  pain 
and  was  afraid  of  being  burned,"  and  complaint  is  made  that  the  court 
admitted  this  evidence.  But  in  an  action  for  personal  injury  the  plain- 
tiff may  recover  for  the  bodily  suffering  and  the  mental  pain,  which  are 
inseparable  from,  and  which  necessarily  and  inevitably  result  from  the 
injury  (Southern  Pacific  Co.  v.  Hetzer,  135  Fed.  272,  274,  68  C.  C.  A 
26,  1  L.  R.  A.  [N.  S.]  288),  and  the  bodily  suffering  and  mental  pain 
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of  which  this  evidence  treated  was  of  that  character.  There  was  no 
error  in  its  admission. 

[5]  Counsel  for  the  defendant  specify  as  error  the  refusal  of  the 
court  to  instruct  the  jury  that  the  plaintiff  could  not  recover  under 
the  laws  of  the  state  of  Iowa  (section  1307,  Code)  unless  he  had 
proved  that  at  the  time  of  the  accident  he  was  engaged  in  the  discharge 
of  some  duty  in  connection  with  the  use  and  operation  of  a  railroad; 
but  there  was  no  error  in  that  refusal.  Marion  v.  Chicago,  Rock  Island 
&  Pac.  Ry.  Co.,  64  Iowa,  568,  572,  21  N.  W.  86;  Pierce  v.  Central 
Iowa  Ry.  Co.,  73  Iowa,  140,  142,  34  N.  W.  783.  Moreover,  the  alleged 
errors  in  the  charge  and  rulings  of  the  court  relative  to  the  liability  of 
the  defendant  were  not  and  could  not  have  been  prejudicial  to  the  de- 
fendant because  it  had  admitted  its  liability  in  the  absence  of  assump- 
tion of  the  risk  and  contributory  negligence  by  the  plaintiff,  and  there 
was  no  substantial  evidence  to  support  either  of  those  defenses. 

[8]  Complaint  is  made  that  the  court  refused  a  request  to  instruct 
the  jury  that:  (1)  The  burden  of  proof  was  on  the  plaintiff  regarding 
the  cause  of  any  physical  condition  he  claimed,  to  establish  by  a  pre- 
ponderance of  the  evidence  the  facts  relied  upon  by  him  for  recovery ; 
(2)  that  it  was  necessary  for  him  to  prove  the  cause  or  causes  of  such 
condition  to  a  reasonable  certainty,  by  evidence  reasonably  certain  and 
sure,  and  that  such  cause  or  causes  might  not  be  determined  upon  sug- 
gestion, possibility,  guess,  or  presumed  without  proof.  But  the  court 
instructed  the  jury  that  the  questions  for  their  determination  were  the 
character  and  extent  of  the  injuries  sustained  by  the  plaintiff  in  the 
wreck  in  question  and  (2)  the  amount  for  which  the  defendant  was 
liable  to  the  plaintiff  for  such  injuries,  and  then  proceeded  to  say: 

"The  questions  you  are  to  determine  then  by  your  verdict  are  reduced  to 
those  two,  and  I  must  say  to  you  that  the  burden  of  proof  is  upon  the  plain- 
tiff in  this  case  to  establish  by  the  fair  preponderance  of  the  credible  evidence 
both  of  these  questions.  You  cannot  find  either  of  them  from  mere  con- 
jecture or  guess,  but  you  must  find  them  from  the  sworn  evidence  adduced 
and  admitted  upon  the  trial  before  you  and  by  such  reasonable  inferences  and 
deductions  that  may  be  drawn  therefrom  by  you." 

There  is  no  merit  in  this  complaint.  The  refusal  to  give  a  requested 
instruction  in  the  words  of  counsel  is  not  error  where  the  court  em- 
bodies the  substance  of  the  instruction  in  its  charge. 

[7]  There  are  other  specifications  of  error.  Counsel  for  the  de- 
fendant assigned  52.  Those  upon  which  they  appeared  upon  the  brief 
and  oral  argument  to  place  their  chief  reliance  have  now  been  discuss- 
ed and  ruled.  These  rulings  have  disposed  of  the  larger  number  and 
the  more  important  of  their  specifications.  Those  which  have  not  been 
reviewed  at  length  are  doubtless  of  little  moment,  for,  while  counsel 
have  cited  the  pages  in  the  printed  transcript  where  they  allege  in  their 
assignment  of  errors  that  these  errors  have  been  committed,  they  have 
not  deemed  them  of  sufficient  importance  to  point  out  in  their  brief 
the  pages  in  the  bill  of  exceptions  printed  in  the  transcript  as  required 
by  the  rule  and  practice  of  this  court,  where  the  proof,  if  there  be  any, 
of  their  averment  of  these  errors  may  be  found,  so  that  these  specifi- 
cations, as  well  as  some  of  those  which  have  been  searched  out,  con- 
sidered, and  ruled,  fall  under  the  familiar  rule  that : 
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"Where  counsel  do  not  consider  the  errors  which  they  assign  of  sufficient 
importance  to  point  out  in  their  brief  the  pages  in  the  bill  of  exceptions 
printed  in  the  transcript  where  the  rulings  which  they  challenge  may  be 
found,  in  accordance  with  rule  24  of  this  court  and  its  former  rulings,  the 
court  will  not  ordinarily  deem  the  questions  they  seek  to  present  of  sufficient 
materiality  to  search  through  the  record  to  find  and  review  the  rulings." 
Rule  24,  par.  2,  subd.  3.  11  C.  C.  A.  IxxxvUi,  47  Fed.  xi,  188  Fed.  xvi,  109  C. 
C.  A.  xvi ;  Rule  21  Supreme  Court,  par.  2,  subd.  3  (82  Sup.  Ct  x) ;  Chicago 
(ireat  Western  Ry.  Co.  v.  Egan,  159  Fed.  40,  46,  86  C.  C.  A.  230;  >Jorth- 
western  S.  B.  &  Mfg.  Co.  v.  Great  Lakes  B.  Works,  181  Fed.  r>8,  45,  104  C. 
C.  A.  52. 

The  search  which  has  discovered  the  rulings  the  court  has  discussed 
has  been  rewarded  by  the  disclosure  of  no  error,  and  it  now  invokes 
the  rule  and  pursues  the  search  no  farther. 

Let  the  judgment  below  be  affirmed. 


(212  Fed.  76) 

MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  et  aL  ▼.  CENTRAL  B. 
CO.  OF  NEW  JERSEY. 

(Circuit  Court  of  Appeals,  Third  arcuit    March  26,  1914.) 

No.  1782. 

1.  Municipal  Corporations  (§  974*) — Taxation — Review — Conclusiveness. 

Where  a  state  hoard  of  taxation  and  the  hoard  of  equalization  of  taxes 
had  authority  only  to  reduce  an  assessment  to  the  true  value  of  the  prop- 
erty, and  had  no  authority  to  raise  the  assessment  of  property  under- 
valued by  the  taxing  officers  on  the  complaint  of  a  party  whose  property 
was  overvalued,  their  decisions  on  appeals  by  such  party  for  the  purpose 
of  having  its  assessment  reduced  were  not  res  judicata  iu  a  suit  to  enjohi 
enforcement  of  the  tax  on  the  ground  that  the  assessment  of  its  property 
at  its  full  value,  while  other  property  was  systematically  undervalued, 
was  an  unjust  discrimination. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
2083-2086;  Dec.  Dig.  §  974.*] 

2.  Municipal  Corporations  (S  979*)  —  Taxation  —  Injunction  —  Adequate 

Remedy. 

Where  the  state  boards  having  authority  to  review  assessments  for 
taxation  and  the  common-law  courts  could  only  reduce  assessments  to  the 
true  value,  and  could  not  raise  other  assessments  systematically  made  at 
70  per  cent,  or  less  of  the  true  value,  without  making  the  165,000  or  more 
owners  parties,  and  the  taxes,  if  paid  under  protest,  could  be  recovered 
only  by  suit  against  the  state,  city,  and  county  to  whom  they  would  have 
been  distributed,  there  was  no  adequate  remedy  at  law  against  the  unjust 
discrimination  involved  in  assessing  complainant's  property  at  its  full 
value,  preventing  relief  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  fS 
2120-2123 ;   Dec.  Dig.  §  979.*] 

t.  Municipal  Corporations  (§  979*) — Taxation — Injunction — Laches. 

Where  in  1899  land  was  assessed  for  taxation,  and  a  writ  of  certiorari 
to  review  the  assessment  allowed  by  the  New  Jersey  Supreme  Court,  from 
which  court  the  case  was  taken  by  writs  of  error  to  the  Court  of  Errors 
and  Appeals  and  United  States  Supreme  Court,  which  in  1908  decided 
against  the  owner's  contention  that  the  property  was  not  taxable,  and 
during  the  pendency  of  the  litigation,  though  taxes  were  annually  as- 
sessed, nothing  was  done  toward  their  collection  or  enforcement,  a  suit 
brought  seven  months  after  the  issnins  of  the  mandate  of  the  United 

*For  other  cases  eee  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexe* 
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States  Supreme  Court  to  enjoin  the  sale  of  the  land  for  such  taxes,  on 
the  ground  that  the  land  was  assessed  at  its  full  value,  while  other  prop- 
erty was  systematically  assessed  at  70  per  cent  or  less  of  its  value,  was 
not  barred  by  laches ;  negotiations  for  the  adjustment  of  the  taxes  hav- 
ing been  pending  during  the  seven  months. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §f 
2120-2123 ;    Dec.  Dig.  §  979.*] 

4.  CouBTs  (§  282*) — United  States  Courts — ^Jurisdiction — Constitutional 

Questions. 

A  United  States  District  Court  had  Jurisdiction  of  a  suit  to  enjoin  a 
sale  of  land  for  taxes  on  the  ground  that  the  land  was  assessed  at  its 
full  value,  while  other  property  was  assessed  at  70  per  cent,  or  less  of 
Its  value,  in  violation  of  Const  U.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |i  82(^24 ;  Dec  Dig. 
S  282.*] 

5.  Constitutional  Law  (|§  213,  254*) — Due  Process— Equal  Protection  of 

THE  Laws. 

The  inhibition  of  Const  U.  S.  Amend.  14,  against  depriving  a  person 
of  life,  liberty,  or  property  without  due  process  of  law,  or  denying  the 
equal  protection  of  the  laws,  applies  not  only  to  legislative  enactments, 
but  to  such  conduct  of  the  state's  ministerial  agents  as  accomplishes  the 
purposes  denounced. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S  735 ; 
Dec.  Dig.  i§  213,  254.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;  John  Rellstab,  Judge. 

Bill  by  the  Central  Railroad  Company  of  New  Jersey  against  the 
Mayor  and  Aldermen  of  Jersey  City  and  another.  From  a  decree  in 
favor  of  complainant  (199  Fed.  237),  defendants  appeal.    Affirmed. 

John  Milton,  Corp.  Counsel,  of  Jersey  City,  N.  J.,  for  appellants. 
R.  V.  Lindabury,  of  Newark,  N.  J.,  and  George  Holmes,  of  Jersey 
City,  N.  J.,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  Judge.  The  complainant  below,  a  railroad  corpora- 
tion of  the  state  of  New  Jersey,  filed  its  bill  against  the  defendant 
below,  a  municipal  corporation  of  the  said  state,  to  restrain  the  col- 
lection of  taxes  levied  by  the  latter  on  assessments  of  complainant's 
property,  alleged  to  have  been  so  unfairly  and  inequitably  made  as 
to  violate  the  provisions  of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States.  The  defendant  below  filed  an  answer 
to  complainant's  bill.  At  the  hearing,  evidence  was  taken  in  support 
of  the  allegations  of  the  bill,  but  no  proofs  were  taken  by  the  defend- 
ant Consequently,  there  is  little  or  no  dispute  as  to  the  facts  of 
the  case,  which  may  be  summarized  (largely  from  the  brief  of  the  ap- 
pellee) as  follows: 

The  complainant  is  the  owner  of  two  tracts  of  land,  consisting  partly 
of  upland  and  partly  of  land  under  the  waters  of  the  Hudson  river. 
These  tracts  are  what  is  known  as  third-class  railroad  property — that 
is,  property  held  for  railroad  uses  but  not  yet  so  applied — and  they 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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are  therefore  taxable  locally  (Comp.  Stat.  N.  J.  1910,  vol.  4,  p.  5260, 
§  445).  Complainant  acquired  these  tracts  by  purchasing  a  strip  of 
ripa  from  the  owners,  and  then  obtaining  a  grant  from  the  state  for 
the  lands  under  water  in  front  thereof.  These  two  tracts  are  known 
respectively  as  lot  22,  block  2154,  and  lot  1,  block  1497,  and  were 
claimed  by  the  taxing  authorities  of  Jersey  City  to  be  within  its  terri- 
torial limits  for  the  purpose  of  taxation.  The  greater  part  of  these 
tracts  consists  of  lands  still  under  water,  although  a  part  of  lot  22, 
block  2154,  has  actually  been  reclaimed  by  the  complainant  and  is 
used  by  it  in  part  for  railroad  purposes,  there  being  about  six  acres 
occupied  and  used  by  its  Phillips  Street  Branch  Railroad. 

The  complainant  is  a  railroad  corporation  created  by  special  charter 
granted  by  the  state  of  New  Jersey  and  is  engaged  in  local  and  inter- 
state commerce  on  an  extensive  scale.  In  1899,  the  city  of  Jersey  City 
assessed  these  lands  for  taxation.  The  complainant,  being  advised 
that  the  lands,  at  least  so  far  as  they  lay  under  the  waters  of  the 
Hudson  river,  were  not  within  the  jurisdiction  of  the  city  of  Jersey 
City  or  of  the  state  of  New  Jersey,  applied  to  the  New  Jersey  Su- 
preme Court  for  a  writ  of  certiorari  to  review  said  assessments.  The 
writ  was  allowed.  The  New  Jersey  Supreme  Court  (70  N.  J.  Law, 
81,  56  Atl.  239)  sustained  the  authority  of  the  city  to  tax  this  prop- 
erty. A  writ  of  error  was  sued  out  from  the  New  Jersey  Court  of 
Errors  and  Appeals  to  review  this  judgment.  The  judgment  of  the 
State  Supreme  Court  was  affirmed  upon  this  writ  of  error.  72  N.  J. 
Law,  311,  61  Atl.  1118.  A  writ  of  error  was  then  sued  out  of  the 
United  States  Supreme  Court  to  review  the  judgment  of  the  New 
Jersey  Court  of  Errors  and  Appeals.  The  United  States  Supreme 
Court  in  turn  affirmed  the  judgment  of  the  state  Court  of  Appeals. 
209  U.  S.  473,  28  Sup.  Ct.  592,  52  L.  Ed.  896.  This  decision  was 
rendered  in  June,  1908,  and  a  mandate  issued,  which  was  filed  with 
the  clerk  of  the  New  Jersey  Court  of  Errors  and  Appeals  on  the  9th 
day  of  June,  1908,  but  no  judgment  has  been  entered  thereon  in  ei- 
ther of  the  state  courts. 

In  the  years  subsequent  to  1899,  the  city,  persisting  in  its  claim, 
annually  assessed  taxes  against  these  properties.  The  complainant, 
in  the  years  1900  and  1901,  appealed  to  the  State  Board  of  Taxation 
and  that  board  found  the  true  value  of  lot  1,  block  1497,  for  each 
of  said  years,  to  be  $500,000.  The  city  acquiesced  in  this  finding,  and 
for  the  years  1902,  1903  and  1904  the  local  assessors  assessed  the 
property  at  said  sum.  In  the  year  1905,  they  assessed  it  at  $550,000. 
From  this  assessment  the  complainant  filed  an  appeal,  but  the  board 
failed  to  take  action  thereon.  In  the  year  1906,  the  local  assessors 
assessed  this  lot  at  $1,125,000.  The  complainant  appealed  to  the 
Board  of  Equalization  of  Taxes,  and  that  board  determined  the  true 
value  thereof  to  be  $747,820.  The  local  assessors,  in  the  year  1907, 
assessed  this  lot  at  $1,450,000,  and  the  State  Board  of  Equalization 
of  Taxes  determined  the  true  value,  as  it  did  in  the  previous  year, 
to  be  $747,820. 

For  the  years  1899  to  1904,  both  inclusive,  the  local  assessors  as- 
sessed lot  22,  block  2154,  at  $1,603,000.     Against  these  assessments 
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for  the  years  1900,  1901  and  1902,  the  complainant  appealed  to  the 
State  Board  of  Taxation,  which  confirmed  them.  In  1903  com- 
plainant appealed,  and  again  in  1905  it  appealed,  but  the  board  failed 
to  act  on  either  appeal.  In  both  years  the  assessment  on  this  lot 
was  $1,803,000.  In  1906  the  assessment  was  $2,390,000.  Upon  an 
appeal  to  the  State  Board  of  Equalization  of  Taxes  this  latter  as- 
sessment was  reduced  to  $1,603,000.  In  1907,  the  local  assessment 
on  this  lot  was  $3,720,000,  and  on  appeal  this  assessment  was  reduced 
by  the  Board  of  Equalization  of  Taxes  to  $1,743,000.  The  increase 
of  $143,000  over  the  amount  fixed  by  the  State  Board  as  the  true 
value  of  the  property  for  the  preceding  year  was  due  to  the  fact 
that  part  of  the  lands  assessed  lying  under  water  had  been  filled  in 
and  reclaimed  by  the  complainant. 

As  the  fundamental  right  of  the  city  to  tax  these  properties  at  all 
was  involved  in  the  litigation  then  pending,  by  common  consent  of 
the  parties,  nothing  was  done  toward  the  enforcement  of  the  pay- 
ment of  these  taxes  until  after  the  decision  of  the  United  States  Su- 
preme Court.  The  city  then  took  the  matter  up  and  advertised  the 
properties  for  sale  for  the  arrears  of  taxes.  It  was  to  restrain  these 
sales  that  the  bill  in  this  case  was  filed. 

The  bill  charges  and  the  complainant  offered  proof  to  show  that  the 
assessors  of  Jersey  City,  in  the  year  1899  and  the  subsequent  years 
to  and  including  1906,  "designedly,  intentionally,  habitually  and  sys- 
tematically" undervalued  the  property  of  individuals  in  said  city  for 
the  purposes  of  taxation  and  over-valued  the  property  of  the  complain- 
ant, whereby  there  was  during  the  said  period  "designedly,  intentional- 
ly, habitually  and  systematically"  levied  by  the  authorities  of  the  said 
City  upon  and  against  the  complainant's  said  lands,  taxes  largely  in 
excess  of  those  assessed  and  levied  upon  the  property  of  individual 
owners  in  said  taxing  district  contributing  to  the  same  common  bur- 
den of  taxation. 

The  bill  further  charges  that  the  complainant  has  exhausted  all 
remedies  afforded  by  the  laws  of  the  state  of  New  Jersey,  not  only 
in  respect  of  the  correction  of  the  said  valuations  and  assessments 
of  said  lands  for  taxes,  but  also  in  respect  of  the  enforcement  thereof ; 
that  it  has.no  adequate  remedy  at  law  to  correct  the  said  valuations 
and  assessments  and  said  taxes,  or  to  prevent  the  enforcement  there- 
of;  and  that  it  has  no  adequate  remedy  at  law  to  recover  the  said 
taxes  in  case  it  pays  them  in  order  to  prevent  the  sale  of  said  prop- 
erty, as  the  Legislature  of  the  state  of  New  Jersey  has  not  provided 
any  legal  remedy  in  such  cases. 

After  the  filing  of  the  bill,  upon  a  rule  to  show  cause,  a  preliminary 
injunction  was  issued,  enjoining  and  restraining  the  defendants  from 
selling  the  said  properties,  or  any  part  thereof,  until  after  the  final  de- 
termination of  the  cause,  or  further  order  by  the  court.  Defendants 
having  taken  no  proofs,  the  case  came  on  to  be  heard  on  the  allegations 
of  the  bill  and  the  evidence  adduced  in  support  thereof.  A  final  decree 
was  entered  in  favor  of  the  complainant.  From  this  decree,  the  pres- 
ent appeal  was  taken. 

Among  other  things,  it  was  ordered  and  adjudged  by  the  said  final 
decree,  that  complainant  should  not  be  required  to  pay  taxes  to  the 
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defendants  upon  the  properties  mentioned  in  the  bill  for  the  years  1899 
to  1907,  inclusive,  upon  a  basis  of  valuation  in  excess  of  70  per  cent 
of  the  true  value  of  said  properties,  as  fixed  and  determined  for  each 
of  said  years  by  the  taxing  authorities  of  the  state  of  New  Jersey  and 
as  then  fixed  and  determined  by  the  court. 

"That  the  complainant  should  also  be  required  to  pay  interest  on  the  whole 
amount  of  said  taxes  (excluding  six  acres)  at  the  rate  of  six  per  centum  per 
annum  on  said  reduced  valuation,  from,  the  dates  that  taxes  unpaid  upon 
similar  properties  in  Jersey  City  were  due  and  demandable  in  such  years, 
respectively.'* 

The  total  taxes  calculated  on  the  above  basis  upon  the  properties 
described  in  the  bill  of  complaint,  amount  to  the  sum  of  $374,602.01. 

"That  upon  making  the  aforesaid  payments,  or  the  due  and  legal  tender 
thereof,  the  remainder  of  the  taxes  assessed  by  the  defendants  •  •  • 
upon  the  properties  aforesaid,  for  the  years  aforesaid,  shall  be  canceled  of 
record  by  the  defendants  upon  the  tax  duplicates  and  other  books  of  said 
city.  And  that  said  defendants,  their  agents,"  etc.,  are  **perpetuaUy  enjoined 
from  coUecting,  or  attempting  to  collect,  any  of  said  excess  of  taxes.** 

The  points  made  by  the  appellants  in  the  specifications  of  error  are: 

First:  That  there  was  no  evidence  to  support  the  finding  of  fact 
by  the  court  below,  that  in  assessing  the  lands  in  question,  there  had 
been  discrimination  intentionally  practiced  between  the  assessments 
made  upon  complainant's  property  and  that  of  other  owners  in  said 
city,  or  that  the  taxes  so  levied  were  greater  in  proportion  than  taxes 
contributed  by  other  taxpayers  therein. 

Second:  That  the  grievances  set  up  in  the  bill  of  complaint  were 
fully  cognizable  before  and  subject  to  adequate  correction  by  the  estab- 
lished special  tribunals  and  common-law  courts  of  the  state  of  New 
Jersey,  and  having  been  submitted  thereto  and  settled  adversely  to  the 
complainant,  are  now  res  judicata. 

Third :  That  for  its  alleged  grievances,  the  complainant  had  an  ade- 
quate legal  remedy. 

Fourth :    That  complainant  was  guilty  of  laches. 

Fifth :    That  the  court  was  without  jurisdiction. 

After  a  careful  examination  of  the  evidence  disclosed  in  the  record, 
we  have  no  difficulty  in  approving  the  findings  of  fact  made  by  the 
court  below  in  its  decree,  to  the  effect  that  for  the  years  1899  to  1907, 
inclusive,  the  taxing  authorities  of  the  city  of  Jersey  City  assessed  the 
property  of  the  complainant  described  in  the  bill  of  complaint,  at  or 
about  its  true  value,  and  during  the  same  period  designedly,  intention- 
ally, habitually  and  systematically  assessed  all  other  property  in  said 
city,  except  railroad  property,  at  seventy  per  centum  or  less  of  its  true 
value,  and  thereby  intentionally,  habitually  and  systematically  discrim- 
inated against  the  said  property  of  the  complainant,  to  the  extent  at 
least  of  thirty  per  centum  of  its  true  value.  Apart  from  the  presump- 
tion in  favor  of  a  finding  of  fact  by  the  court  of  first  instance,  we  are 
independently  of  opinion  that  the  evidence  abundantly  sustains  this 
finding. 

[1,  Z]  As  to  the  second  point,  it  is  true  that,  as  to  the  taxes  assessed 
for  1899,  the  complainant  appealed  to  the  State  Board  of  Taxation  of 
New  Jersey,  a  tribunal  which  had  power  to  review  and  ascertain  the 
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true  value  of  all  property  assessed  for  taxation  throughout  the  stacte; 
that  the  State  Board  confirmed  the  assessment  for  that  year,  made  by 
the  local  assessors ;  and  that  on  the  application  of  complainant,  a  writ 
of  certiorari  was  issued  by  the  Supreme  Court  of  New  Jersey,  and  the 
legality  of  the  said  assessment  was  reviewed  on  the  single  point  raised 
by  the  complainant,  that  the  defendant  corporation  had  no  jurisdiction 
for  the  purpose  of  taxation  upon  lands  of  the  complainant  lying  be- 
tween the  middle  of  the  Hudson  river  or  New  York  Bay  and  the  low- 
water  line  on  the  New  Jersey  shore. 

This  question  of  jurisdiction  was  decided  in  favor  of  the  defend- 
ants by  the  Supreme  Court,  whose  judgment  was  afterwards  affirmed 
by  the  Court  of  Errors  and  Appeals,  and  the  question  was  finally  set- 
tled by  the  Supreme  Court  of  the  United  States,  upon  the  appeal  of 
the  complainant,  by  a  judgment  affirming  the  jurisdiction  of  the  de- 
fendants in  the  premises.  See  209  U.  S.  473,  28  Sup.  Ct.  592,  52  L. 
Ed.  896.  Notwithstanding  the  pendency  of  this  litigation  on  the  ques- 
tion of  jurisdiction  over  the  assessments  of  1899  down  to  the  final  ad- 
judication of  the  United  States  Supreme  Court  in  1908,  the  taxes  were 
levied  for  each  year  of  that  period  down  to  and  including  1907,  and 
appeals  were  taken  by  the  complainant  to  the  State  Board  of  Taxation 
and  the  State  Board  of  Equalization  of  Taxes,  which  succeeded  it,  and 
the  assessments  of  the  legal  assessors  were  by  said  boards  reduced  to 
amounts  adjudged  by  said  boards  to  be  the  true  value  of  said  prop- 
erties of  complainant,  in  accordance  with  the  command  of  the  law 
of  New  Jersey,  requiring  all  assessments  of  property  for  the  purpose 
of  taxation  to  be  made  at  the  true  value  thereof.  It  is  also  true  that 
the  assessments  thus  made  by  these  several  boards,  of  the  properties 
at  what  was  considered  by  them  their  true  value,  are  final  and  binding 
upon  the  complainant,  as  a  determination  of  the  actual  value  of  the 
properties  so  assessed.  The  gravamen  of  the  complaint,  however,  as 
set  forth  in  the  bill,  is  not  as  to  the  values  determined  by  these  boards 
for  the  purpose  of  assessment,  but  that,  in  spite  of  such  determination, 
the  local  assessors  have  intentionally  and  systematically  assessed  all 
other  property  within  the  jurisdiction  of  the  defendant  upon  a  basis 
of  70  per  cent,  or  less  of  its  true  value,  and  thus  imposed  upon  com- 
plainant an  undue  and  unjust  share  of  the  common  burden  of  taxation. 

As  found  by  the  court  below,  complainant's  attempt  to  have  this  in- 
equality corrected,  by  requiring  all  other  properties  to  be  assessed  at 
their  true  value,  instead  of  at  70  per  cent,  thereof,  was  futile,  because 
neither  the  state  boards  nor  the  common-law  courts  of  the  state  had 
power  to  raise  such  assessments  from  70  per  cent,  or  less  of  true  value 
to  100  per  cent,  thereof,  unless  all  of  the  165,000  or  more  owners  of 
such  properties  were  made  parties,  collectively  or  individually,  in  sep- 
arate bills  to  any  proceeding  for  that  purpose  before  either  the  state 
boards  or  the  courts.  Not  only  was  the  futility  of  such  an  attempt 
apparent,  but  we  are  of  opinion  that,  as  neither  of  the  state  boards  nor 
the  common-law  courts  had  power  to  give  such  relief  upon  the  simple 
appeal  of  the  complainant,  "the  grievances  set  up  in  the  bill  of  com- 
plaint were  not  fully  cognizable  before  and  subject  to  adequate  cor- 
rection by  the  established  special  tribunals  and  the  common-law  courts 
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of  the  state  of  New  Jersey,"  and  the  doctrine  of  res  judicata  is  there- 
fore not  applicable  to  the  situation,  as  contended  by  the  appellant. 

From  what  has  been  said,  it  must  be  apparent  that  appellant's  third 
point,  viz.,  "that  for  its  alleged  grievances  the  complainant  had  an 
adequate  legal  remedy,"  cannot  be  sustained.  As  we  have  already 
said,  complainant  appealed  to  the  special  tribunals  above  referred  to, 
on  the  ground  that  its  properties  had  been  assessed  to  an  amount  be- 
yond their  true  value.  These  assessments  were  from  time  to  time, 
in  the  years  included  within  the  period  1899-1907,  reduced  by  the 
boards  appealed  to,  to  an  amount  determined  by  said  boards  to  be 
the  true  value  of  such  properties.  This  reduction  and  fixation  of  true 
value,  the  boards  were  authorized  to  make.  They  had  no  authority, 
however,  to  equalize  taxes,  by  raising  the  assessments  of  all  the  other 
property  in  the  city  from  70  per  cent,  of  true  value  to  full  value. 
From  what  has  been  already  said,  it  seems  obvious  that  no  adequate 
remedy  at  law  for  the  grievances  mentioned  in  the  bill  of  complaint 
was  afforded  by  an  appeal  to  the  State  Board  of  Equalization  of 
Taxes;  and,  as  pointed  out  by  the  learned  judge  of  the  court  below, 
suits  for  the  recovery  of  such  taxes,  if  paid  under  protest,  would 
have  to  be  brought  against  the  state,  city,  and  county,  to  whom  they 
would  have  been  distributed  by  the  collector,  thus  bringing  about  a 
vexatious  and  unnecessary  multiplicity  of  suits. 

[3]  As  to  the  fourth  point  above  referred  to,  we  do  not  find  that 
defendants'  charge,  that  the  complainant  was  guilty  of  laches  in  bring- 
ing the  present  suit,  is  justified  by  the  facts  appearing  of  record.  It 
appears  that,  after  the  assessment  of  1899,  complainant  was  advised 
that  the  lands,  so  far  as  they  lay  under  the  waters  of  the  Hudson 
river,  were  not  within  the  jurisdiction  of  the  defendant  corporation 
or  of  the  state  of  New  Jersey.  It  accordingly  applied,  as  hereinbe- 
fore stated,  to  the  New  Jersey  Supreme  Court  for  a  writ  of  certiorari, 
to  review  said  assessments.  The  writ  being  allowed,  the  New  Jersey 
Supreme  Court  sustained  the  authority  of  the  city  to  tax  this  prop- 
erty. On  a  writ  of  error,  the  Court  of  Errors  and  Appeals  of  that 
state  affirmed  the  judgment  of  the  Supreme  Court,  and  upon  a  writ 
of  error  sued  out  of  the  United  States  Supreme  Court,  the  judgment 
of  the  New  Jersey  Court  of  Errors  and  Appeals  was  affirmed  in  June, 
1908.  Though  subsequently  to  1899  the  defendant  corporation  an- 
nually assessed  taxes  against  these  properties,  by  common  consent 
of  the  parties  nothing  was  done  toward  the  collection  or  enforcement 
of  the  payment  of  these  taxes  until  after  the  decision  of  the  United 
States  Supreme  Court.  The  city  then  took  the  matter  up  and  adver- 
tised the  properties  for  sale  for  the  arrears  of  taxes,  and  it  was  to 
restrain  these  sales  that  the  bill  in  this  case  was  filed. 

[4,  5]  Having  decided  that  complainant  had  no  adequate  remedy  at 
law  for  the  grievances  complained  of,  and  that  the  Court  of  Chancery 
of  the  state  of  New  Jersey  would  have  had  equitable  jurisdiction  of 
the  bill  filed  in  this  cause,  we  have  no  difficulty  in  deciding,  as  to  the 
fifth  point,  that  the  court  below  properly  exercised  its  equitable  ju- 
risdiction in  entertaining  complainant's  suit,  on  the  ground  that  it 
involved  a  determination  of  the  question,  whether  the  acts  complained 
of  were  in  violation  of  the  fourteenth  amendment  of  the  Constitu- 
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tion  of  the  United  States.  We  take  it  to  be  well  settled,  that  the  in- 
hibition of  this  amendment,  which  forbids  any  state  to  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law,  or  to 
deny  any  person  within  its  jurisdiction  the  equal  protection  of  its 
laws,  is  not  confined  to  state  action,  as  expressed  by  its  legislative 
department,  but  applies  also  to  such  conduct  of  the  responsible  min- 
isterial agents  of  the  state  as  accomplishes  what  is  denounced  by  the 
amendment.  In  other  words,  a  state  may  do  the  things  prohibited  by 
the  constitutional  amendment  by  other  means  than  by  legislative  enact- 
ment. 

We  think,  therefore,  the  learned  judge  of  the  court  below  was  right 
in  deciding  that  the  time  which  had  elapsed  between  the  issuing  of 
the  mandate  out  of  the  United  States  Supreme  Q)urt,  formally  end- 
ing the  litigation  concerning  the  right  to  tax  at  all,  and  the  filing  of 
the  bill  in  this  cause  (about  seven  months),  in  view  of  the  then  pend- 
ing negotiations  between  complainant  and  the  said  authorities  to  ef- 
fect an  adjustment  of  such  taxes,  did  not  constitute  laches. 

Extended  discussion  as  to  these  points  is  rendered  unnecessary,  in 
view  of  the  well-considered  opinion  of  the  learned  judge  of  the  court 
below.  199  Fed.  237.  We  therefore  content  ourselves  with  the  an- 
nouncement of  the  conclusions  above  stated,  and  hereby  affirm  the 
decree  that  has  been  entered  in  this  cause. 


(212  Fed.  83) 

ALVORD  V.  RYAN. 

(arcuit  Court  of  Appeals,  Eighth  Circuit    March  5,  1914.) 

No.  135. 

(Syllabus  hy  the  Court) 

1.  Teusts  (I  35*) — ^Tbubt  Pbopebtt — ^Pbopebty  of  Bankbupt. 

Where  property  of  one  subsequently  adjudged  bankrupt  has,  before  the 
filing  of  the  bankruptcy  petition,  been  confided  by  such  person  to  another 
for  a  spedflc  purpose,  and  where  'such  property  is  subsequently,  and  with- 
out modification  of  said  original  purpose,  sold  by  such  second  party,  the 
proceeds  in  the  hands  of  the  latter  remain  characterized  by  a  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §{  45-50 ;  Dec.  Dig. 
135.*] 

2.  Bankbuptot  (S  326*) — Cuaics — SBT-OrF— Tbust  Funds. 

Such  trust  funds  may  not  be  applied  by  way  of  set-off  against  a  debt 
of  the  bankrupt  to  such  second  person,  and  this  for  the  reason  that  in 
one  instance  the  relation  is  fiduciary,  in  the  other  personal. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  514;  Dec. 
Dig.  I  326.*] 

3.  Bankbuptot  (§  326*) — Claims  —  Set-Off  —  "Mutual  DEBns"  —  "Mutual 

Cbedits." 

Under  such  circumstances,  these  do  not  constitute  "mutual  credits"  and 
"debits"  within  section  68a  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c 
541,  30  Stat  565  [U.  S.  Comp.  St  1901,  p.  3450]). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  514;  Dec 
Dig.  §  326.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4648,  4649.] 

*For  other  cases  see  same  topic  &  9  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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4.  Bankbuptcy  (I  326*)^SET-OrF — "Mutual  Credit.** 

A.,  within  two  months  of  the  filing  of  a  bankruptcy  petition  agalnf?t 
him,  transferred  certain  property  to  B.  and  C.  to  indemnify  them  against 
suretyship  for  him  upon  a  bond  discharging  an  attachment  issued  against 
him.  Subsequently  B.  and  C.  sold  the  personal  property,  and,  after 
paying  certain  expenses  of  up-keep  and  administration,  held  the  balance. 
6.  had  a  claim  against  the  bankrupt  duly  allowed  in  bankruptcy,  and 
seeks  to  offset  the  proceeds  of  the  property  against  the  debt.  Held,  that 
the  money  held  by  B.  to  the  credit  of  the  bankrupt  was  not  a  mutual 
credit  within  section  eSa  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3450])  as  against  a  debt  of  the  bank- 
rupt A.  to  such  creditor  B. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  514;  Dec 
Dig.  §  320.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Utah ;  J.  A.  Marshall,  Judge. 

Petition  by  Sarah  E.  Alvord  against  T.  D.  Ryan,  trustee  in  bank- 
ruptcy of  Joseph  L.  Alvord,  bankrupt,  praying  for  a  set-off  of  a 
claim  against  the  judgment  entered  against  her  and  another  in  the 
bankruptcy  proceedings.  Petition  for  set-off  denied,  and  petition 
dismissed  by  the  District  Court,  and  she  files  petition  to  revise.  Order 
of  District  Court  affirmed,  and  petition  to  revise  dismissed. 

J.  D.  Skeen,  D.  A.  Skeen,  and  W.  H.  Wilkins,  all  of  Salt  Lake  City, 
Utah,  for  petitioner. 

C.  R.  Hollingsworth,  of  Ogden,  Utah,  for  respondent. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

POPE,  District  Judge.    The  facts  of  this  case  are  not  disputed. 

Joseph  L.  Alvord  on  February  15,  1910,  filed  a  voluntary  petition 
in  bankruptcy.  An  adjudication  followed  on  February  18,  1910,  and 
the  respondent  Ryan  was  duly  appointed  trustee.  During  the  latter 
part  of  the  year  1909,  Alvord  had  been  engaged  in  buying  cattle,  and 
on  December  4,  1909,  had  in  his  possession  296  head  of  cattle  which 
he  had  bought  and  for  which  he  had  issued  checks  on  one  of  the  Utah 
banks.  These  checks,  in  payment  for  the  cattle,  were  issued  with  the 
specific  understanding  with  the  payees  thereof  that  they  were  not  to 
be  presented  for  10  days.  However,  this  agreement  was  not  kept 
The  checks  were  presented  and  payment  refused  by  the  bank  for  want 
of  funds.  "Thereupon  the  payees  of  the  checks  immediately  filed  suits 
in  the  courts  of  Utah  and  caused  attachments  to  issue  and  to  be 
placed  in  the  hands  of  the  sheriff  with  instructions  to  attach  and  hold 
all  property  belonging  to  Joseph  L.  Alvord.  The  latter,  believing  that 
the  cattle  along  with  his  other  property  had  been  attached,  on  Decem- 
ber 4,  1909,  induced  the  petitioner,  Sarah  E.  Alvord,  and  one  Hugh 
McLean  to  execute  undertakings  for  the  release  from  the  attachment 
of  the  296  head  of  cattle.  The  conditions  of  the  bond  were  that  the 
sureties  would  "on  demand  deliver  the  attached  property  so  released 
to  the  sheriff  to  be  applied  to  the  payment  of  any  judgment  that  may 
be  recovered  or  paid  to  the  plaintiff  (in  the  attachment  suit)  the  full 
value  of  all  property  released."    By  way  of  indemnity  Joseph  L.  Al- 

•For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexei 
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vord  executed  and  delivered  to  Sarah  E.  Alvord  and  McLean  on  the 
same  date  a  bill  of  sale  of  the  296  head  of  cattle,  and  gave  them  im- 
mediate possession  thereof.  Without  further  arrangement  and,  so 
far  as  appears  from  the  record,  without  further  authority  from  Joseph 
L.  Alvord,  the  cattle  were  subsequently  sold  by  these  transferees.  On 
March  8,  1910,  petitioner  made  proof  of  an  unsecured  debt  against 
the  bankrupt  estate  for  $3,035.12,  which  claim  was  regularly  allowed 
by  the  referee.  On  November  10,  1911,  Ryan,  the  trustee  of  the  bank- 
rupt estate,  brought  suit  in  the  tjnited  States  District  Court  for  the 
District  of  Utah  for  the  return  of  the  296  head  of  cattle,  or  for 
their  value.  Upon  the  trial  of  the  cause  the  court  found  the  defend- 
ants, Sarah  E.  Alvord  and  Hugh  McLean,  jointly  and  severally  lia- 
ble for  $3,932.82;  this  being  the  amount  realized  from  the  sale  of 
the  cattle  less  a  credit  on  account  of  expenditures  in  caring  for  the 
cattle,  and  a  further  sum  of  $500  attorney's  fees  allowed  by  the  court 
as  a  credit  against  the  proceeds  of  the  sale. 

On  May  2,  1913,  petitioner  filed  her  petition  with  the  referee  pray- 
ing for  a  set-off  of  her  claim  of  $3,035.12,  which,  as  we  have  seen,  had 
been  duly  allowed  in  the  bankruptcy  proceeding,  against  the  sum  of 
$3,932.82  for  which  judgment  had  been  entered  against  her  and  Mc- 
Lean jointly  and  severally.  She  prayed  that  she  be  required  to  pay 
to  the  trustee  simply  the  difference  between  the  two  amounts.  Ihis 
petition  for  set-off  being  denied  by  the  referee  and  being  likewise, 
upon  review,  denied  by  the  judge,  and  the  petition  being  dismissed, 
the  case  is  here  upon  the  present  petition  to  revise. 

[1,  2,  4]  The  only  question  raised  by  the  answer  to  the  petition  is 
whether  the  sum  held  by  Sarah  E.  Alvord  constitutes  a  subject  of 
set-off  against  her  claim  against  the  bankrupt  estate  within  section  68a 
of  the  Bankruptcy  Act.    That  section  is  as  follows : 

"In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be  set 
off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid." 

That  the  sum  held  by  her  is  not  available  for  that  purpose  seems 
to  us  to  be  conclusively  settled  by  two  decisions  of  the  Supreme  Court 
of  the  United  States.  In  Libby  v.  Hopkins,  104  U.  S.  303,  26  L.  Ed. 
769,  a  general  creditor  of  the  bankrupt  Hopkins  claimed  the  right  to 
apply  by  way  of  credit  and  set-off  on  his  claim  against  the  estate 
an  amount  sent  him  by  the  bankrupt,  before  the  institution  of  the 
bankruptcy  proceedings,  to  be  applied  on  another  and  secured  claim 
held  by  such  creditor  against  the  bankrupt,  and  which  amount  had 
not  been  so  applied.  The  court  held  that,  as  this  amount  was  in  the 
hands  of  the  creditor  for  a  special  purpose,  it  could  not,  upon  prin- 
ciples of  set-off,  be  used  in  extinguishment  of  another  and  different 
class  of  indebtedness.  The  court  upon  a  review  of  the  English  au- 
thorities said: 

"These  authorities  make  it  clear  that,  even  under  the  Bankrupt  Act  of  5 
Geo.  II,  the  plaintiffs  would  have  no  right  to  the  set-off  claimed  by  them. 
And  they  lose  sight  of  the  controlling  fact  that  the  money  and  the  drafts 
which  they  turned  into  money  were  remitted,  with  express  directions  to  ap- 
ply them  on  a  specific  debt.  Without  the  consent  of  Hopkins  they  could  never 
be  changed  into  a  debt  due  to  him  from  the  plaintiffs,  and  that  consent  has 
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never  been  given.  Whether  or  not  he  had  the  right  to  direct  the  application 
Is  Immaterial.  There  was  no  legal  obstacle  to  the  application  as  directed. 
The  fact  that  he  gave  the  direction  imposed  on  the  plaintiffs  the  obligation  to 
apply  the  money  as  directed,  or  to  return  it  to  him.  They  had  no  better  right 
to  refuse  to  make  the  application  and  to  retain  the  money  and  set  off  against 
it  the  debt  due  to  them  from  Hopkins,  than  if  they  had  been  directed  to  pay 
the  money  on  a  debt  due  from  him  to  another  of  his  creditors,  or  than  they 
had  to  apply  to  the  payment  of  his  debt  to  them  money  which  he  left  with 
them  as  a  special  deposit.  Hopkins  sent  them  the  money  and  drafts,  upon 
the  faith  and  trust  that  they  would  be  applied  according  to  his  instructions. 
The  refusal  so  to  apply  them  did  not  change  the  relations  of  the  parties  to 
this  fund,  nor  make  that  a  debt  v;hlch  before  such  refusal  was  a  trust  To 
so  hold  would  be  to  permit  a  trustee  to  better  his  condition  by  a  refusal  to 
execute  a  trust  which  he  had  assumed." 

The  court  further  said: 

"But  in  this  case  there  was  no  deposit.  The  relation  of  banker  and  de- 
positor did  not  arise,  consequently  there  was  no  debt.  When  A.  sends  money 
to  B.,  with  directions  to  apply  it  to  a  debt  due  from  him  to  B.,  it  cannot  be 
construed  as  a  deposit,  even  though  B.  may  be  a  banker.  The  reason  is  plain. 
The  consent  of  A.  that  it  shall  be  considered  a  deposit,  and  not  a  payment, 
is  necessary  and  is  wanting." 

Continuing,  the  court  holds  as  follows : 

'*The  remitting  of  certain  money  assets  by  Hopkins  to  the  plaintiffs,  to  be 
applied  by  them  according  to  his  instructions,  did  not  make  them  his  debtors, 
but  his  trustees.  So  that  there  were  in  the  case  no  mutual  credits  or  debts. 
The  indebtedness  was  all  on  the  side  of  Hopkins.  The  plaintiffs  owed  him 
nothing.  They  held  his  money  in  trust  to  apply  it  as  directed  by  him.  They 
refused  to  make  the  application  as  he  directed.  They  held  it,  therefore,  sub- 
ject to  his  order.  They  continued  so  to  hold  it  until  the  rights  of  the  trustee 
in  bankruptcy  attached,  and  until  he  sought  to  recover  it  by  his  counterclaim 
filed  in  this  case." 

The  same  question  was  involved  in  Western  Tie  &  Timber  Co.  v. 
Brown,  196  U.  S.  502,  25  Sup.  Ct.  339,  49  L.  Ed.  571.  There  one 
Harrison  was  adjudged  a  bankrupt,  and  among  his  creditors  was  the 
tie  company  just  named.  For  some  years  previous  Harrison  had 
owned  stores  in  the  vicinity  of  the  company's  tie  camp,  and  had  fur- 
nished the  laborers  engaged  in  that  work  with  groceries  and  other 
supplies.  The  pay  rolls  for  these  laborers,  as  sent  to  the  tie  company 
from  time  to  time,  showed  the  names  of  each  laborer,  the  amount 
he  had  earned,  and  the  value  of  the  supplies  he  had  received  from 
Harrison.  The  company  was  accustomed  to  deduct  from  the  amount 
coming  to  the  laborers  the  sums  due  Harrison,  thereupon  sending 
Harrison  a  check  for  the  aggregate  amount  of  the  supplies  which  he 
had  furnished  the  laborers,  with  the  balance  of  the  wages  going  to 
such  laborers.  On  the  date  when  the  petition  was  filed  Harrison  owed 
the  tie  company  a  large  amount  and  the  company  held  some  two 
thousand  dollars  which  was  due  him  for  supplies  he  had  furnished 
the  laborers,  and  which  they  were  under  obligation  to  remit  him  in  the 
manner  above  stated.  It  was  sought  to  hold  this  amount  as  a  set-off 
against  his  indebtedness  to  the  company.  This  the  Supreme  Court 
held  could  not  be  done.  The  matter  was  disposed  of  in  the  following 
language : 

**Thls  leaves  only  for  consideration  the  question  whether  the  tie  company 
was  entitled  to  prove  its  claim,  as  it  sought  to  do,  for  the  balance  owing,  after 
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crediting  as  a  set-off  the  'deductions  from  pay  rolls/  to  which  we  have  re- 
ferred. Now,  as  we  have  seen,  from  the  facts  found,  it  must  be  that  the 
agreement  between  Harrison  and  the  tie  company  obligated  the  latter,  when 
it  made  the  deductions  from  pay  rolls,  to  remit  to  Harrison  the  amount  of 
such  deductions  irrespective  of  the  account  between  itself  and  Harrison.  It 
follows  that  as  to  such  deductions  the  tie  company  stood  towards  Harrison  in 
the  relation  of  a  trustee,  and  therefore  the  case  was  not  one  of  mutual  credit^ 
and  debts  within  the  meaning  of  the  set-off  clause  of  the  bankrupt  law.  Libby 
V.  Hopkins,  104  U.  S.  303  [26  L.  Ed.  769]." 

[3]  The  parallelism  between  the  present  case  and  those  cited  is  so 
evident  that  discussion  would  tend  to  obscure  rather  than  to  clarify. 
The  property  transferred  to  McLean  and  Alvord  on  December  4, 
1909,  was  for  a  defined  purpose.  It  was  to  be  held  by  way  of  in- 
demnity against  a  possible  liability  on  a  bond  dissolving  attachments 
upon  which  they  were  sureties.  With  the  contingency  that  they  might 
be  liable,  removed,  as  it  was  removed,  the  duty  to  return  the  property 
to  the  bankrupt  or  to  his  trustee  arose,  and  this  duty  existed  whether 
the  property  was  held  in  its  original  form  or  whether,  as  was  done 
apparently  for  purposes  of  economy,  it  had  by  Alvord  and  McLean 
been  converted  into  cash.  In  either  event  it  was  trust  property.  It 
was  in  no  sense  a  debt  due  from  petitioner  to  Alvord.  He  at  no  time 
ever  agreed  to  consider  her  his  debtor  for  the  amount.  She  was 
always  his  trustee.  Her  holding  of  the  money  was  thus  not  in  the 
same  right  as  her  holding  of  the  claim  against  him.  The  latter  was 
personal ;  the  former  fiduciary.  These  were  thus  not  "mutual  credits" 
within  section  68a  and  the  right  of  set-off  did  not  exist. 

Some  complaint  is  also  made  by  petitioner  because  the  court  did  not 
permit  petitioner's  dividends  coming  to  her  on  her  claim  to  be  de- 
ducted from  the  amount  held  by  her  before  requiring  the  payment  of 
the  latter  to  the  trustee.  Page  v.  Rogers,  211  U.  S.  575,  29  Sup.  Ct. 
159,  53  L.  Ed.  332,  is  cited  to  the  effect  that  such  a  course  would  pre- 
vent "useless  circuity."  But  no  such  request  was  made  of  the  trial 
court.  The  matter  there  submitted  and  determined  seems  to  have  been 
purely  as  to  whether  the  set-off  should  be  allowed,  and  the  court's 
decision  was  simply  a  denial  of  that.  Presumably  the  court  will  yet, 
upon  the  proper  application,  follow  the  practice  prescribed  in  Page  v. 
Rogers.  This  decision,  which  is  upon  an  entirely  different  matter,  is 
without  prejudice  to  that. 

The  order  of  the  District  Court  denying  the  right  of  set-off  is  ap- 
proved and  confirmed,  and  the  petition  to  revise  is  dismissed. 
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(212  Fed.  4) 

INHABITANTS   OF  TOWN   OF  HARMONTT,  ME^  v.   TRUMAN. 

(Circuft  Court  of  Appeals,  First  Circuit    March  12,  1914.) 

No.  1032. 

1.  Towns  (§  52*) — Incubbing  Indebtedness — Submission  to  Vote. 

Under  Rev.  St  Me.  1883,  c.  51,  §  138,  providing  that  when  a  city  or 
town  votes  at  any  legal  meeting  on  the  question  of  loaning  its  credit  tak- 
ing stock  in  or  aiding  any  person  or  corporation,  it  shall  not  again  vote 
on  the  same  subject,  except  at  its  annual  meetings,  a  vote  at  a  special 
meeting  relative  to  issuing  bonds  in  aid  of  a  railroad  which  already  had 
teen  authorized  on  certain  conditions  by  a  vote  at  a  legal  meeting  was 
void,  and  gave  no  authority  to  issue  the  bonds  or  sell  and  deliver  them 
on  any  terms. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent  Dig.  §§  90-94 ;  Dec.  Dig. 
I  52.*] 

2.  Municipal  Cobpobations  (8  943*) — Bonds— Recital  of  Compliance  with 

Vote — Effect. 

A  recital  by  the  selectmen  of  a  town,  in  bonds  issued  by  them  in  aid 
of  a  railroad  that  they  were  issued  in  conformity  to  a  vote  of  the  mu- 
nicipality which  imposed  precedent  conditions,  did  not  estop  the  town  to 
deny  that  such  conditions  had  been  performed,  unless  the  selectmen  were 
vested  with  authority  to  determine  the  question  of  performance,  nor  un- 
less the  recital  was  such  as  would  import  compliance  with  the  conditions 
in  all  substantial  respects. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  8f 
1972-1977;   Dec.  Dijr  §  913.*] 

3.  Municipal  Cobpobations  (§  943*) — Bonds — Recital  of  Compliance  with 

Vote — Effect. 

A  vote  of  a  town  meeting  held  June  20,  1895,  authorized  the  issuance  of 
bonds  to  a  proposed  railroad  company  on  condition  that  a  guaranty  should 
be  given,  to  the  satisfaction  of  a  committee  chosen  by  the  town,  that  the 
balance  over  and  above  the  amount  of  the  bonds  necessary  for  the  con- 
struction and  completion  of  the  road  should  be  subscribed  and  furnished 
and  the  road  equipped  and  operated,  but  that  if  the  company  preferred 
not  to  give  such  guaranty,  the  selectmen  might  issue  the  bonds  and  take 
stock  in  the  railroad  upon  the  completion  thereof.  If  within  one  year 
from  that  date.  A  vote  passed  at  a  special  meeting  held  July  13,  1S5K5, 
ratified  and  confirmed  the  acts  of  the  earlier  meeting,  and  authorized  the 
issuance  of  such  bonds  upon  receipt  by  the  selectmen  of  a  guaranty  that 
the  railroad  would  be  completed  and  operated  within  six  months.  This 
vote  was  void  because  in  violation  of  a  statute  prohibiting  a  town  which 
had  once  voted  on  such  question  to  again  vote  thereon  except  at  an  an- 
nual meeting.  Without  receiving  any  guaranty  whatever  the  selectmen 
issued  the  bonds  reciting  that  they  were  issued  in  conformity  to  the  vote 
passed  at  the  meeting  hold  July  13,  1896.  Held,  that  the  terras  of  the 
two  votes  were  not  sulstantially  the  same,  and  the  bonds  could  not  be 
regarded  as  in  effect  reciting  a  compliance  with  the  valid  vote  of  June 
20,  1895,  and  the  town  was  therefore  not  estopped,  as  against  bona  fide 
purchasers,  to  deny  compliance  with  the  conditions  imposed  by  that  vote, 
since  by  the  first  vote  the  guaranty  was  to  be  passed  upon  by  an  inde- 
pendent committee,  and  not  by  the  selectmen,  and  stock,  if  taken,  was  to 
be  taken  in  a  completed  railroad  free  from  debt,  and  with  suflldent  stock 
subscribed  for  to  construct,  equip,  and  operate  it  and  the  attempted  ratifi- 
cation of  the  earlier  vote  could  not  be  regarded  as  enlarging  the  scope  of 
the  recital,  as  the  purchaser  could  not  know  thereof  without  resort  to 

*For  oth«>r  cases  see  same  topic  ft  9  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  town  records,  which  would  have  given  him  notice  of  the  earlier  vote 
and  of  the  invalidity  of  the  second  vote. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §S 
1972-1977;  Dec.  Dig.  §  943.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine;   Clarence  Hale,  Judge. 

Suit  by  Nathan  H.  Truman  against  the  Inhabitants  of  the  Town  of 
Harmony,  Maine.  From  a  decree  in  favor  of  complainant  (205  Fed. 
549)  defendant  appeals.  Reversed  and  remanded,  with  directions  to 
dismiss. 

Edward  F.  Merrill,  of  Skowhegan,  Me.  (Merrill  &  Merrill,  of 
Skowhegan,  Me.,  on  the  brief),  for  appellant. 

Sidner  St.  F.  Thaxter,  of  Portland,  Me.  (Roscoe  T.  Holt  and  Thax- 
ter  &  Holt,  all  of  Portland,  Me.,  on  the  brief),  for  appellee. 

Before  PUTNAM,  DODGE  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  appellee  (hereinafter  called  plaintiff) 
holds  17  bonds,  each  for  $500,  in  all  $8,500,  purporting  to  have  been 
issued  by  the  appellant  town  (hereinafter  called  defendant)  on  August 
1,  1896.  The  defendant  has  refused  to  pay  either  the  interest  or  the 
principal,  and  denies  their  validity. 

The  plaintiff's  bill,  filed  February  12,  1912,  alleges  that  he  can  main- 
tain no  action  at  law  upon  the  bonds,  because  at  the  date  of  their  issue 
it  was  not  in  the  power  of  the  town  to  incur  indebtedness  to  the  amount 
of  $8,500 ;  that  amount,  together  with  its  previous  outstanding  indebt- 
edness, exceeding  the  limit  of  town  indebtedness  imposed  by  the  Con- 
stitution of  Maine  by  several  thousand  dollars.  The  relief  he  asks  is 
that  the  bonds  may  be  declared  valid  and  enforced  in  equity  to  the  ex- 
tent of  that  amount  for  which  the  town  could  lawfully  have  bound  it- 
self at  the  time.  This  is  the  relief  which  the  decree  below  purports 
to  grant. 

The  plaintiff  alleges  that  the  bonds  were  issued  pursuant  to  votes 
passed  by  the  defendant  town  on  June  20,  1895,  May  11,  1896,  and 
July  13,  1896.  The  defendant  denies  that  the  bonds  were  issued  pur- 
suant to  the  votes  referred  to,  or  either  of  them,  and  alleges  that  the 
bonds  were  issued  notwithstanding  that  conditions  of  issue  imposed 
by  the  votes  had  never  been  complied  with. 

1.  The  question  thus  raised  is  the  first  question  to  be  considered.  As 
to  the  terms  of  the  votes  referred  to  and  the  circumstances  under 
which  each  was  passed  there  is  no  controversy.    They  were  as  follows : 

The  vote  of  June  20,  1895,  was  passed  at  a  lawful  special  meeting;, 
and  was,  in  substance : 

To  raise  $8,500  to  aid  in  tlie  construction  of  a  railroad  from  Hartland  to 
Harmony  village; 

To  authorize  the  selectmen  to  contract  that  said  railroad  should  be  built; 

To  subscribe  for  stock  in  the  railroad  company  as  soon  as  it  should  be 
oi^anized ; 

To  issue  bonds  of  the  town  to  the  railroad  company  for  $8,500  at  such  time 
ond  rate  of  interest  as  the  selectmen  should  deem  advisable; 

*For  oiher  cases  see  same  topic  ft  §  number  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128  C.C.A.— 35 
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"On  these  conditions": 

That  the  party  with  whom  the  selectmen  should  contract — 
"give  a  guaranty  to  the  satisfaction  of  a  committee  to  be  chosen  by  said 
town,  that  the  balance  of  the  money  over  and  above  ($8,500)  necessary  for 
the  construction  and  completion  of  said  road  and  appurtenances  to  said  Har- 
mony village  shall  be  subscribed  and  furnished,  said  road  equipped  and  op- 
erated. If,  however,  said  railroad  company  prefer  they  need  not  give  any 
guaranty  to  build  said  railroad.  But  the  selectmen  may  issue  said  bonds 
and  take  stock  in  said  railroad  as  above  upon  the  completion  of  said  road 
to  Harmony  village  if  within  one  year  from  date  of  this  meeting." 

Immediately  after  the  vote  a  committee  of  four  was  chosen  to  act 
with  the  selectmen. 

That  the  contemplated  railroad  company  was  afterward  organized 
under  the  name  of  Sebasticook  &  Moosehead  Railroad  Company  seems 
to  be  assumed  by  both  parties,  but  the  record  does  not  show  the  date 
of  its  organization.  By  a  stipulation  in  the  record,  however,  filed  May 
8,  1913,  it  appears  that  this  railroad  company  recorded  a  trust  mort- 
gage, dated  October  1,  1895,  for  $250,000,  to  secure  bondholders.  The 
record  does  not  show  that  the  selectmen  ever  subscribed  for  any  stock 
in  the  road,  although,  as  hereinafter  stated,  a  certificate  of  stock  was 
later  delivered  tp  them. 

May  11,  1896,  at  another  special  meeting,  the  town  passed  a  vote  by 
a  majority  of  81  to  45,  to — 

"change  the  contract  as  entered  into  with  the  S.  &  M.  R.  R.  Co.  by  the  select- 
men of  Harmony,  by  extending  the  time  from  June  20,  1896,  to  August  20, 
1896." 

The  record  nowhere  shows  what  this  contract  was,  nor  does  it  even 
show  affirmatively  any  contract  made  at  any  time  between  the  select- 
men and  the  railroad  company ;  but  that  there  was  some  such  contract 
seems  to  be  assumed.  This  meeting  and  vote,  however,  are  of  no 
consequence,  because,  as  the  plaintiff's  brief  states  and  the  District 
Court  has  found,  the  vote  was  not  passed  by  the  two-thirds  majority 
required  by  statute.  Neither  party  has  relied  upon  it  as  in  any  way 
material  for  the  purposes  of  the  case. 

The  vote  of  July  13,  1896,  was  passed  at  a  special  meeting  and  pur- 
ported to  be,  in  substance,  as  follows : 

That  all  the  acts  and  doings  of  the  meeting  of  June  20,  1895,  whereby  said 
town  voted  to  aid  the  Sebasticook  &  Moosehead  Railroad  Company  and  to  is- 
sue the  bonds  of  the  town  for  such  purpose  to  the  amount  of  $i8,500,  "also 
to  see  if  the  town  wiU  ratify  the  doings  of  a  special  meeting  of  said  town 
held  May  11,  1896,  for  the  purpose  of  extending  the  time  within  which  said 
railroad  should  be  built  is  hereby  ratified  and  confirmed. 

"And  said  town  is  hereby  authorized  to  subscribe  for  and  receive  8to(^ 
of  said  railroad  company  to  the  amount  of  [$8,500]. 

"And  the  sum  of  [^8,500]  is  hereby  voted  to  said  railroad  company  for  the 
said  stock  and  for  the  building  and  completion  of  said  railroad  to  Harmony 
village. 

"And  the  selectmen  and  treasurer  of  said  town  are  hereby  authorissed  to 
issue  the  bonds  of  the  town  to  such  an  amount  at  a  rate  of  interest  not  ex- 
ceeding four  per  cent  per  annum  in  such  denominations  time  and  form  as 
they  may  deem  to  the  advantage  of  said  town  and  hereby  authorize  to  sell 
and  deliver  said  bonds  for  the  purpose  of  aiding  said  (S.  &  M.  R.  R.  Co.). 

"And  the  selectmen  are  hereby  authorized,  upon  receiving  a  sufficient  guar- 
anty that  the  railroad  will  be  completed  and  operated  to  Harmony  village 
\iithin  six  months  from  date  to  deliver  said  bonds  or  the  proceeds  thereof 
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as  they  may  deem  expedient  to  said  railroad  company  upon  receiving  such 
guaranty." 

[  1  ]  At  this  meeting  of  July  13,  1896,  however,  the  town  was  wholly 
without  power  to  pass  the  above  or  any  vote  relating  to  the  subject. 
Having  voted  at  its  legal  meeting  of  June  20,  1895,  "upon  a  question 
of  loaning  its  credit,  or  taking  stock  in,  or  in  any  way  aiding"  a  corpo- 
ration, it  was  forbidden  by  the  express  terms  of  a  Maine  statute  (1883, 
c.  51,  §  138),  to  vote  again  upon  the  same  subject  except  at  an  annual 
meeting,  which  the  meeting  of  July  13,  1896,  was  not.  The  vote,  there- 
fore, being  in  direct  violation  of  the  statute,  was  wholly  null  and  void. 
It  had  no  effect  either  to  ratify  the  vote  of  June  20,  1895,  or  to  author- 
ize a  subscription  by  the  town  for  stock  in  the  railroad,  or  to  appro- 
priate $8,500,  either  for  buying  the  stock  or  for  building  the  road. 
Nor  did  it  give  the  town  officers  any  authority  to  issue  any  bonds,  or 
to  sell  and  deliver  any  for  the  purpose  of  aiding  the  railroad,  or  to 
deliver  any  to  the  railroad  company,  whether  upon  receiving  the  guar- 
anty provided  for,  or  upon  any  other  terms,  v 

The  selectmen  and  treasurer  proceeded  nevertheless,  on  August  1, 
1896,  to  sign  and  issue  17  ten-year;  4  per  cent,  bonds,  each  for  $500, 
purporting  to  be  bonds  of  the  town.  In  each  was  their  recital  that  the 
bond  was  one  of  the  series  described,  and  was — 

''issued  for  the  purpose  of  aiding  the  Sebasticook  &  Moosehead  Railroad  Com- 
pany and  in  conformity  to  the  vote  of  said  town  passed  at  a  special  meet- 
ing, held  July  13,  1806,  which  vote  is  recorded  in  the  town  records  of  said 
town  of  Harmony." 

All  the  bonds  thus  issued  were  immediately  delivered  together,  by 
the  selectmen,  to  officials  of  the  railroad  company,  but  without  receiv- 
ing any  guaranty  whatever,  from  the  railroad  or  from  any  one  else. 
These  were  the  bonds  now  held  by  the  plaintiff,  who  took  tJiem  in  the 
following  November  as  security  for  a  loan;  and,  by  the  failure  of 
the  borrower  to  pay,  he  has  since  become  the  owner  of  them.  Except 
by  the  recital  in  the  bonds,  the  evidence  does  not  charge  him  with 
knowledge  of  any  irregularities  attending  their  issue,  and  he  stands 
as  a  bona  fide  purchaser. 

It  is  to  be  noticed  that  the  issuance  and  delivery  of  the  bonds  without 
guaranty  was  no  less  in  violation  of  the  requirements  imposed  by  the 
valid  vote  passed  June  20,  1895,  than  of  the  requirements  of  the  void 
vote  on  July  13,  1896,  according  to  which  they  purported  to  have  been 
issued.  The  valid  vote  required,  not  merely  a  sufficient  guaranty  that 
the  road  should  be  completed  and  operated  within  six  months,  but  a 
guaranty  that  the  necessary  money  in  excess  of  $8,500  had  been  actu- 
ally subscribed  and  furnished  for  its  completion;  and  the  sufficiency 
of  that  guaranty  was  not  left  to  the  selectmen,  but  was  to  be  passed 
on  by  the  committee  chosen  for  the  purpose.  Or  if  a  guaranty  were 
dispensed  with,  and  the  bonds  issued  for  stock  in  the  railroad  com- 
pany without  guaranty,  this  was  only  to  be  done  upon  the  actual  com- 
pletion of  the  road  within  one  year  from  June  20,  1895.  The  select- 
men, as  is  assumed,  received  stock  in  the  railroad  company  to  the  par 
value  of  $8,500  when  they  issued  the  bonds  as  above  on  August  1, 
1896;  but  the  road  had  not  then  been  completed,  nor  was  it  ever  corn- 
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pleted  by  that  company,  which  discontinued  all  work  upon  it  soon 
afterward.  Creditors  attached  the  company's  property,  its  equity 
therein  was  levied  upon,  and  the  mortgage  it  had  given  was  foreclosed. 
The  town  offers  in  its  answer,  filed  September  2,  1912,  to  return  the 
$8,500  of  stock,  alleging  it  to  be  worthless;  and,  of  course,  on  that 
date  it  was  worthless. 

We  agree  with  the  learned  Judge  of  the  District  Court  that  if  the 
bonds  had  been  in  fact  issued  in  conformity  with  the  terms  of  the  vote 
of  June  20,  1895,  they  could  not  be  held  void  merely  because  they  re- 
cited the  void  vote  of  July  13,  1896,  as  the  authority  for  their  issue. 
Wilkes  Co.  v.  Coler,  180  U.  S.  506,  21  Sup.  Ct.  458,  45  L.  Ed.  642; 
s.  c,  190  U.  S.  107,  23  Sup.  Ct.  738,  47  L.  Ed.  971. 

The  vote  of  June  20,  1895,  having  been  the  only  lawful  vote  ever 
passed  by  the  town  relating  to  an  issue  of  its  bonds  in  aid  of  this  rail- 
road, the  question  is  how  far  the  selectmen's  recital  in  the  bonds  issued 
concludes  the  town  in  the  plaintiff's  favor  on  the  question  of  compli- 
ance or  noncompliance  with  the  conditions  which  that  vote  imposed 
upon  the  contemplated  issue. 

[2]  The  general  result  of  the  decisions  of  the  Supreme  Court  cited 
in  his  opinion  by  the  learned  Judge  of  the  District  Court,  the  earliest 
being  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579,  and  the  latest 
Evansville  v.  Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613,  40  L.  Ed.  760. 
is,  as  his  opinion  states,  that: 

**Where  a  statute  confers  power  upon  a  municipal  corporation,  upon  per- 
formance of  certain  precedent  conditions,  to  execute  bonds  in  aid  of  the  con- 
struction of  a  railroad,  •  ♦  ♦  and  imposes  upon  certain  officers  ♦  ♦  • 
the  responsibility  of  issuing  such  bonds  when  certain  conditions  have  been 
complied  with,  recitals  by  such  officers  that  the  bonds  have  k>een  issued  in 
conformity  with  the  statute  have  been  held,  In  favor  of  bona  fide  purchas- 
ers for  value,  to  import  full  compliance  with  the  statute  and  to  preclude 
inquiry  as  to  whether  the  precedent  conditions  had  been  performed  before  the 
bonds  were  Issued." 

The  same  principles  no  doubt  govern  when  the  question  is  not  as  to 
conformity  with  a  statute,  but  as  to  conformity  with  a  vote  of  the  mu- 
nicipality imposing  precedent  conditions.  But  in  order  to  enable  a 
bona  fide  purchaser  to  invoke  them,  it  must  appear  that  the  officers 
upon  whose  recital  he  relies  were  the  officers  having  authority  to  deter- 
mine whether  the  conditions  covered  by  their  recital  had  been  per- 
formed or  not,  and  their  recital  must  also  have  been  such  as  would 
import  compliance  with  the  conditions  in  all  substantial  respects.  In 
School  District  v.  Stone,  106  U.  S.  183,  at  page  187,  1  Sup.  Ct.  84,  at 
page  87  (27  L.  Ed.  90),  one  of  the  decisions  relied  on  as  above  by  the 
District  Court,  it  is  said,  after  stating  the  above  general  rule : 

"But  in  all  such  cases,  as  a  careful  examination  will  show,  the  recitals  fairly 
imported  a  compliance,  in  all  substantial  respects,  with  the  statute  giving? 
authority  to  issue  the  bonds.  We  are  unwilling  to  enlarge  or  extend  the 
rule,  now  established  by  numerous  decisions.  Sound  public  policy  forbids 
It  Where  the  holder  relies  for  protection  upon  mere  recitals,  they  should, 
at  least,  be  clear  and  unambiguous,  in  order  to  estop  the  municipal  corpo- 
ration, in  whose  name  such  bonds  have  been  made,  from  showing  that  they 
were  Issued  in  violation,  or  without  authority,  of  law." 
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The  selectmen's  recital  in  these  bonds,  therefore,  can  conclude  the 
town  in  the  plaintiff's  favor  only  so  far  as  the  selectmen  were  the  offi- 
cers vested  with  authority  to  determine  whether  the  conditions  of  the 
vote  of  June  20,  1895,  had  been  satisfied  or  not,  and  as  to  those  con- 
ditions regarding  which  they  were  vested  with  such  authority  only  so 
far  as  the  terms  of  the  recital  in  the  bonds  import  compliance  with 
them. 

[3]  If  this  recital  had  been  that  the  issue  was  in  conformity  with 
the  lawful  vote  of  June  20,  1895,  it  might  perhaps  have  been  true,  that 
vote  being  valid  and  unrevoked,  that  compliance  with  its  conditions 
was  sufficiently  recited. 

Instead  of  reciting  that  the  bonds  were  issued  in  conformity  with 
the  lawful  vote  of  June  20,  1895,  the  recital  was  only  tjiat  they  were 
in  conformity  with  the  unlawful  vote  of  July  13,  1896,  with  a  refer- 
ence to  that  vote  as  it  appeared  on  the  town  records ;  and  the  question 
is  whether  this  can  be  regarded  as  importing  compliance,  in  all  sub- 
stantial respects,  with  the  earlier  lawful  vote. 

We  are  unable  to  agree  with  the  learned  Judge  of  the  District  Court 
that  the  terms  of  the  invalid  vote  were  substantially  the  same  as  the 
terms  of  the  valid  one,  and  that  the  bonds  may,  for  that  reason,  be  re- 
garded as  substantially  reciting  a  compliance  with  the  provisions  of 
the  vote  of  June  20,  1895.  As  has  appeared,  they  differed  in  respects 
which  we  cannot  regard  as  immaterial.  By  the  former  vote  any  guar- 
anty was  to  be  passed  upon  by  the  independent  committee,  whereas, 
according  to  the  latter  illegal  vote,  it  was  to  be  passed  on  by  the  select- 
men alone.  The  former  vote,  if  stock  was  to  be  taken,  required  stock 
in  a  completed  railroad,  free  from  debt,  and,  having  sufficient  stock 
subscribed  for,  to  construct,  equip,  and  operate  it.  The  latter  illegal 
vote,  omitting  these  material  and  vital  requirements,  purported  to  au- 
thorize the  issue  of  the  bonds  for  the  stock  and  for  the  building  and 
completion  of  an  uncompleted  railroad ;  that  is,  upon  conditions  where- 
by the  town's  interests  were  by  no  means  so  carefully  protected  as 
they  had  been  in  the  lawful  vote.  Although  the  unlawful  vote  pur- 
ported to  ratify  and  confirm  the  lawful  one,  it  was  inconsistent  with 
the  lawful  vote  in  respect  of  the  conditions  imposed.  Neither  because 
of  the  attempted  ratification,  which  was  void,  nor  because  of  any  sup- 
posed conformity  between  the  two  votes,  can  we  hold  that  reciting  the 
unlawful  vote  of  July  13,  1896,  fairly  imported  substantial  compliance 
with  the  vote  of  June  20,  1895. 

The  vote  of  June  20,  1895,  was  neither  mentioned  nor  expressly 
referred  to  in  the  recital,  and  it  is  only  through  reference  to  the  town 
records  and  to  the  unlawful  vote  of  July  13,  1896,  as  it  there  appears, 
that  it  can  be  brought  in  so  as  in  any  way  to  support  or  aid  the  recital. 
The  recital  expressly  describes  the  vote  of  July  13,  1896,  as  passed  at 
a  special  meeting,  and  refers  to  the  town  records  for  its  terms.  As  it 
appeared  on  those  records,  it  showed,  by  the  attempted  ratification  con- 
tained in  it,  that  the  town  had  already  voted  upon  the  question  in- 
volved, could  not  therefore  lawfully  vote  upon  it  again  at  any  special 
meeting,  and  thus  that  the  recited  vote  was  unlawful.  We  are  unable 
to  believe  that  a  recital  by  town  officers,  which  thus  afforded  a  pur- 
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chaser  the  means  of  knowledge  that  the  vote  recited  as  authority  for 
their  issue  was  void  and  of  no  effect,  can  estop  the  town  from  asserting 
that  fact,  or  any  fact  disclosed  by  the  record  of  the  vote  so  recited  as 
authority,  showing  noncompliance  with  conditions  which  the  town 
had  in  fact  prescribed. 

The  plaintiff,  when  he  acquired  these  bonds,  had  the  means  of 
knowledge  from  them,  and  the  town  records  referred  to  in  them,  that 
the  conditions  of  the  recited  vote  were  inconsistent  with  those  im- 
posed by  the  vote  of  June  20,  1895,  and  also  that  the  ratification  at- 
tempted by  the  recited  vote  could  not  operate  as  a  ratification.  He  has 
to  rely  upon  the  recited  illegal  vote  if  he  seeks,  by  means  of  the  ratifi- 
cation attempted  in  it,  to  extend  and  enlarge  the  scope  of  the  recital 
in  the  bonds  so  as  to  include  any  of  the  terms  of  the  earlier  vote. 
Without  examination  of  the  illegal  vote,  he  could  not  have  known  that 
it  had  attempted  any  ratification,  and  examination  would  have  shown 
him,  either  that  it  was  void,  and  therefore  no  ratification,  or  that,  if 
valid,  it  repealed  instead  of  ratifying  the  conditions  of  the  former  vote. 

We  are  unable  to  hold  that  the  plaintiff,  in  taking  the  bonds,  had 
the  right  to  assume,  either  from  the  recital  they  contained  or  from 
the  purported  vote  therein  mentioned,  that  they  had  been  issued  in 
conformity  with  the  only  lawful  vote  of  the  town  upon  the  subject, 
so  as  to  preclude  the  town  from  showing  that  in  fact  there  had  never 
been  any  such  compliance.  A  presumption  in  his  favor,  as  a  bona  fide 
purchaser,  that  he  took  the  bonds  without  notice  of  any  circumstances 
impeaching  their  validity  may  be  conceded.  But,  on  the  facts  which 
appear,  we  think  the  town  may  and  does  overcome  that  prestunption. 

2.  Unless  the  plaintiff  has  the  right  to  treat  the  bonds  as  lawfully 
authorized  except  so  far  as  their  amount  is  concerned,  the  relief 
sought  in  his  bill  cannot  be  granted. 

Whether  or  not,  if  he  had  that  right,  the  bonds  could  be  adjudged 
valid  and  enforced  for  that  proportion  of  their  total  amount,  with  in- 
terest, for  which  the  town  might  lawfully  have  bound  itself  at  the  time, 
is  a  question  which  would  have  to  be  answered  in  the  negative  if,  as  in 
Hedges  v.  Dixon  County,  150  U.  S.  182,  14  Sup.  Ct.  71,  37  L.  Ed. 
1044,  the  appropriation  made  and  the  issue  of  bonds  to  the  amount 
appropriated  must  be  regarded  as  one  indivisible  transaction. 

In  that  case  the  county  had  voted  to  issue  its  bonds  to  the  amount  of 
$87,000  as  a  donation  to  a  railroad  company,  without  any  considera- 
tion whatever  to  the  county,  whether  in  the  shape  of  stock  or  other- 
wise. The  county  was  at  the  time  allowed  by  the  state  Constitution  to 
issue  bonds  for  such  a  purpose,  only  to  the  amount  of  10  per  cent  of 
its  assessed  valuation — an  amount  much  less  than  $87,000 — and  the 
bonds  were  void  at  law  for  that  reason.  It  was  held  that  what  the 
county  authorized  and  carried  into  execution  was  one  entire  transac- 
tion; that  to  reform  it  so  as  to  curtail  the  entire  issue  to  such  an 
amount  as  was  within  the  constitutional  limit  would  involve  the  mak- 
ing of  a  different  donation  from  what  the  county  voted  and  intended 
to  make,  and  that  there  was  no  jurisdiction  in  equity  so  to  modify  it 

In  the  present  case  the  issue  of  bonds  was  neither  intended  nor  voted 
as  a  donation;    the  bonds,  whether  duly  guaranteed  or  issued  upon 
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completion  of  the  road,  were  to  be  issued  in  exchange  for  an  equiv- 
alent amount  of  stock;  and  the  town  got  stock  to  3ie  amount  con- 
templated by  the  vote,  though  not  in  a  completed  railroad  or  a  road 
having  money  enough  subscribed  for  its  completion.  This  stock,  it  is 
true,  afterward  turned  out  to  be  worthless;  but  there  is  nothing  in 
the  record  which  proves  that  it  was  absolutely  without  value  when  the 
town  took  it,  or  that  it  was  then  so  regarded  by  the  parties.  The  bonds, 
though  issued  together,  bore  successive  numbers  from  1  to  17,  in- 
clusive. 

If,  in  view  of  all  these  facts,  the  transaction  need  not  necessarily  be 
regarded  as  so  far  entire  and  indivisible  that  to  adjudge  the 
bonds  valid  in  a  proportion  of  their  amount,  as  prayed  for,  would  be 
to  make  for  the  parties  a  contract  wholly  different  from  that  which 
the  town  intended  and  voted,  there  is  authority,  not  to  be  lightly  dis- 
regarded, for  saying  that  the  relief  which  the  plaintiff  asks  might  be 
granted.  Dillon,  Municipal  Corporations  (5th  Ed.)  §  203,  and  cases 
cited.  The  learned  Judge  of  the  District  Court  regarded  *the  case,  in 
this  aspect,  as  not  within  the  decision  in  Hedges  v.  Dixon  County,  and 
granted  the  relief.  The  view  we  have  taken  of  the  case  renders  it  un- 
necessary for  us  to  determine  whether  or  not  his  decree  might  have 
been  upheld  had  we  been  able  to  agree  with  him  in  holding  the  issue 
of  the  bonds  valid  for  any  purpose  in  the  plaintiff's  favor. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  dismiss  the  bill ;  and  the  ap- 
pellant recovers  its  costs  in  both  courts. 

BINGHAM,  Circuit  Judge  (concurring).  This  is  an  appeal  from 
an  order  of  the  District  Court  for  the  District  of  Maine,  overruling 
the  defendant's  demurrer,  and  from  a  final  decree  in  favor  of  the 
plaintiff,  in  an  equity  proceeding  brought  by  Nathan  H.  Truman 
against  the  town  of  Harmony,  in  which  he  asks  that  certain  bonds  of 
the  town  be  declared  good  and  valid  after  reducing  their  amount  to 
the  limit  the  town  was  authorized  to  issue,  and  for  the  payment  of 
certain  overdue  coupons  after  scaling  them  down  to  correspond  with 
the  reduced  value  of  each  bond. 

It  appears  that  the  town  on  June  20,  1895,  voted  an  appropriation  of 
$8,500  to  aid  in  the  construction  of  a  railroad  from  Hartland  to  Har- 
mony village,  in  said  Harmony,  and  authorized  its  selectmen  to  enter 
into  a  contract  with  any  party  that  the  road  should  be  built,  and  to 
subscribe  for  stock  in  the  road  to  that  amount  as  soon  as  the  railroad 
company  should  be  organized,  and  that  at  the  same  time  it  voted  to 
issue  bonds  of  the  town  to  the  railroad  company  for  said  amount,  upon 
certain  specified  conditions,  to  meet  the  subscription. 

August  1,  1896,  bonds  to  the  amount  of  $8,500,  and  in  the  sum  of 
$500  each,  were  issued  and  delivered  by  the  selectmen  of  the  town  to 
the  ofHcers  of  the  Sebasticook  &  Moosehead  Railway  Company  in  ex- 
change for  stock  of  like  amount  in  that  railroad.  At  that  time  the  out- 
standing indebtedness  of  the  town  was  such  that  its  authority  under 
the  Constitution  of  the  state  to  increase  its  indebtedness  was  limited  to 
$3,654.41.  The  bonds  were  sold  by  the  railroad,  and  the  plaintiff  sub- 
sequently became  the  holder  of  them. 
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These  facts  clearly  demonstrate  that  the  appropriation  of  $8,500,  and 
the  issuance  of  the  bonds  for  that  amount  to  meet  the  appropriation, 
was  one  entire  and  indivisible  transaction,  and  that  no  particular  num- 
ber of  the  bonds  can  be  separated  from  the  others  and  held  to  be  valid 
as  within  the  constitutional  limit  of  the  town  to  issue.  The  facts  here 
presented  are  not  the  same  as  those  in  Daviess  County  v.  Dickinson, 
117  U.  S.  657,  6  Sup.  Ct.  897,  29  L.  Ed.  1026,  and  do  not  authorize 
the  conclusion  there  reached  upon  this  question.  That  the  facts  here 
presented  warrant  the  conclusion  that  the  bonds  were  issued  as  an  en- 
tirety, is,  for  all  practical  purposes,  conceded  by  the  plaintiff.  His  bill 
proceeds  upon  the  theory  that  the  vote  and  issue  of  bonds  was  one  en- 
tire transaction;  that  as  the  transaction  called  for  an  issue  in  excess 
of  the  constitutional  power  of  the  town  to  authorize,  all  of  the  bonds 
were  illegal  and  unenforceable  at  law,  and  that  because  of  their  non- 
enforceability  as  legal  obligations  the  plaintiff  should  be  permitted  to 
come  into  equity  and  have  the  amount  of  the  excess  ascertained,  the 
bonds  scaled  down  to  the  constitutional  limit,  and  when  scaled  down, 
declared  good  and  valid.  Furthermore,  it  appears  from  the  decree  that 
this  was  the  course  pursued  at  the  trial.    In  the  decree  it  is  stated : 

'That  on  the  Ist  day  of  August,  1896,  said  respondent,  in  addition  to  the 
indebtedness  then  outstanding  against  it,  had  the  legal  power  to  create  an 
enforceable  indebtedness  to  the  amount  of  $3,654.41,  and  that  the  said  issue  of 
bonds  of  August  1,  1896,  was  yalid  to  the  extent  of  said  sum  of  $3,654.41,  and 
that  each  of  said  bonds  was  partially  valid  and  partially  invalid,  that  is  to 
say,  each  of  said  bonds  was  valid  in  the  sum  which  bears  that  proportion 
to  $500  that  $3,654.41  bears  to  $8,500,  to  wit,  .42993  per  cent ;  that  upon 
each  of  said  bonds  numbered  from  1  to  17,  inclusive,  the  said  respondent  at 
the  time  of  issuance  and  delivery  thereof,  became  bound  to  pay  to  the  owner 
and  holder  thereof  the  sum  of  $214,965,  instead  of  $500,  as  denominated  hi 
each  of  the  said  bonds." 

And,  inasmuch  as  none  of  the  bonds  were  due  at  the  time  of  the 
bringing  of  the  suit,  and  would  not  become  due  until  the  1st  of  August, 
1916,  it  was  further  ordered  and  decreed — 

*'that  the  respondent  shall  pay  the  bolder  or  holders  of  the  said  several  bonds 
at  the  maturity  thereof  the  said  sum  or  sums  of  money  for  which  the  same 
are  hereby  adjudged  valid,  and  that  the  said  town  shall  pay  interest  upon 
the  valid  portion  of  each  of  said  bonds  semiaunuaUy  untU  their  maturity, 
at  the  rate  of  4  per  cent  per  annum,  according  to  the  terms  and  provisions  of 
the  said  bonds  and  the  coupons  thereto  attached,  commencing  with  the  cou- 
pon due  August  1,  1913,  save  and  except  that  the  interest  coupons  shaU  be 
reduced  so  as  to  evidence  seminannual  interest  upon  the  sum  of  $214,965,  in- 
stead of  $500;  so  that  each  coupon  shall  represent  interest  in  the  sum  of 
$4,299,  and  the  said  bonds  shall  be  held  and  considered  in  all  respects  as 
negotiable  bonds  as  fully  as  though  the  said  recital  had  not  been  written  or 
stamped  thereon." 

And  as  to  the  interest  coupons  that  were  due,  and  which  had  not 
been  paid,  it  was  decreed  that  "the  plaintiff  shall  recover  judgment 
against  the  respondent  in  the  sum  of  $1,023.23." 

1.  The  first  question,  therefore,  presented  by  the  case  is  whether  the 
plaintiff,  as  the  owner  of  the  entire  series  of  bonds  issued  by  the  town 
in  excess  of  the  limit  fixed  by  the  Constitution  of  the  state,  and  which 
for  that  reason  are  not  enforceable  at  law,  can  invoke  the  aid  of  a 
court  of  equity  to  afford  him  relief  by  first  ascertaining  the  amount  dt 
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bonds  which  the  town  could  lawfully  have  issued,  and  then,  having 
scaled  down  the  issue  to  the  limit  thus  ascertained,  declare  such  excess 
to  be  void,  and  the  residue  good  and  valid,  and  enforce  payment  of  the 
interest  on  the  residue  against  the  town. 

In  Hedges  v.  Dixon  County  (C.  C.)  37  Fed.  304,  on  appeal  150  U.  S. 
182,  14  Sup.  Ct.  71,  37  L.  Ed.  1044,  this  very  question  was  presented 
and  decided.  In  that  case  the  plaintiffs  were  holders  of  nearly  the  en- 
tire issue  of  $87,000  in  bonds  of  the  county  of  Dixon,  in  the  state  of 
Nebraska,  which  the  county  had  issued  and  donated  to  the  Covington, 
Columbus  &  Black  Hills  Railroad  Company,  pursuant  to  a  vote  of  the 
electors  of  the  county.  In  that  case,  as  in  this,  when  the  interest 
coupons  matured,  payment  was  refused  by  the  county  officials,  on  the 
ground  that  the  bonds  were  invalid  because  they  exceeded  in  amount 
10  per  cent,  of  the  assessed  valuation  of  the  taxable  property  of  the 
county  at  the  time  of  their  issue.  And  the  plaintiffs  brought  their 
bill,  offering  to  surrender  and  cancel  so  much  of  their  bonds  as  ex- 
ceeded 10  per  cent,  of  the  assessed  value  of  the  taxable  property  of 
the  county ;  each  holder  surrendering  his  proportionate  share  of  such 
excess. 

That  case,  when  it  was  before  the  Circuit  Court  (37  Fed.  304),  was 
decided  by  Mr.  Justice  Brewer,  then  Circuit  Judge  in  the  Eighth  Cir- 
cuit, who,  in  considering  this  question  said : 

"Conceding  that  the  bonds,  as  they  stand,  are  void,  and  that  no  recovery 
can  be  had  thereon  in  a  court  of  law,  complainants  insist  that  a  court  of 
equity  has  power  to  scale  them  down  to  an  amount  equal  to  that  that  the 
county  might  lawfully  have  issued,  and  enforce  them  when  thus  scaled  down. 
It  is  said  that  the  vice  of  this  transaction  is  only  in  the  matter  of  excess; 
that  a  court  of  equity  may  expunge  the  vice,  and  enforce  the  contract  thus 
freed  from  taint  Counsel  for  complainants  concedes  that  he  has  been  un- 
able to  find  any  precedent  for  such  a  proceeding,  and  his  confession  of  in- 
ability is  satisfactory  evidence  that  no  such  precedent  exists,  so  that  the 
question  must  be  determined  by  reference  to  the  general  principles  of  law; 
and  here  it  may  be  remarked  that  the  difference  between  courts  of  law  and 
those  of  equity  is  mainly  one  of  forms  and  remedies,  rather  than  in  the 
matter  of  absolute  rights  and  obligations.  If  a  contract  be  pronounced  ab- 
solutely void  in  a  court  of  law,  it  must  expect  the  same  denunciation  in  a 
court  of  equity.  Courts  of  equity,  like  those  of  law,  must  accept  contracts  as 
they  are  made,  and  have  no  power  to  make  contracts  for  parties.  If  the 
contracts  which  parties  attempt  to  make  are  void  because  in  defiance  of  some 
statute  or  common  law,  they  are  void  alike  in  either  court,  and  neither 
court  can  change  a  void  into  a  valid  contract.  Now,  the  contract  in  this ' 
case,  in  its  inception,  was  on  the  part  of  the  county  a  single  and  indivisible 
obligation ;  that  is,  an  attempted  donation  of  $87,000  to  the  railroad  company. 
The  bonds  are  merely  evidences  of  the  contract,  the  contract  standing  be- 
hind them,  and,  whatever  separate  and  divisible  obligations  of  the  county 
exist  after  the  issue  of  the  bonds,  the  contract  in  the  first  instance  was  sin- 
gle and  entire.  Now  that  was  an  attempted  donation  of  $87,000  to  the  rail- 
road company.  Such  donation  the  county  had  no  power  to  make,  and,  after 
it  had  finished  its  action,  nothing  which  the  promisee,  the  other  party  to  the 
contract,  could  do  could  give  validity  to  the  obligation  of  the  county.  It  was 
either  good  or  bad,  dead  or  alive,  when  it  left  the  hands  of  the  promisor. 
Take  tiis  illustration:  If,  in  a  state  where  usury  avoids  the  entire  con- 
tract, a  usurious  note  be  given,  that  note  is  void,  and  no  willingness  of  the 
payee,  no  act  of  his,  can  transform  that  invalid  into  a  valid  contract.  Of 
course  it  would  be  very  satisfactory  if  the  promisee,  by  consenting  to  a  re- 
duction of  the  interest,  could  give  validity  to  a  void  promise,  vitality  to  a 
dead  contract    So  here,  if  the  promisee,  the  railroad  company,  could  reduce 
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the  extent  of  the  promise,  It  doubtless  would  be  satisfactory,  but  It  would 
be  thereby  making  a  contract,  or  attempting  to  make  a  contract,  dlflPerent 
from  that  which  the  promisor  proposed.  The  fact  that  87  bonds  were  is- 
sued, instead  of  one,  in  no  manner  changes  the  primary  obligation  attempt- 
ed to  be  assumed  by  the  county." 

And  further  on  he  says : 

"This  court  can  make  no  contract  for  the  parties.  It  must  take  the  con- 
tract which  they  made.  That  contract  was  one  that  the  county  was  not  au- 
thorized to  make.  The  bonds  were  void  as  adjudged  in  a  court  of  law,  void 
in  whole  and  in  part,  and  they  must  be  so  adjudged  in  a  court  of  equity; 
and,  the  county  having  received  notliing  of  value,  no  equitable  obligation  can 
be  enforced  against  it" 

In  the  Supreme  Court  (150  U.  S.  182,  14  Sup.  Ct.  71,  37  L.  Ed. 
1044),  Mr.  Justice  Jackson,  in  delivering  the  opinion  of  the  court,  in 
the  same  case,  at  the  bottom  of  page  1^  of  150  U.  S.,  at  page  7i  of 
14  Sup.  Ct.  (37  L.  Ed.  1044),  says: 

"What  the  county  authorized  and  carried  into  execution  in  the  present 
case,  both  by  the  vote  and  by  the  donation,  was  one  entire  transaction,  and 
if  it  should  be  so  reformed  as  to  curtail  the  entire  issue  of  bonds  to  such  an 
amount  as  was  within  the  constitutional  limits  of  the  county  to  donate,  it 
would  be  something  different  from  that  which  was  voted  by  the  county,  and 
carried  into  effect  by  the  issue  of  the  bonds.  This  would  involve  the  making 
of  a  different  donation  from  what  the  county  voted  and  intended  to  make 
to  the  railroad  company." 

Having  decided  that  the  donated  bonds  were  issued  as  one  transac- 
tion, and  that  the  issue,  if  regarded  purely  as  a  donation,  could  not  be 
reformed  by  reducing  the  amount  of  the  issue,  he  proceeds  to  consider 
what  would  have  been  the  situation  if  the  transaction  constituted  a 
contract  between  the  railroad  company  and  the  county.  As  to  this, 
he  says : 

"It  is  urged  that  the  vote  and  the  issue  of  the  bonds  constituted  a  con- 
tract between  the  railroad  company  and  the  county,  and  that  the  bonds  is- 
sued in  pursuance  thereof  should  be  scaled,  as  sought  by  the  bill,  to  bring 
the  contract  within  the  authority  of  the  county ;  that  as  the  county  Intended 
to  make  a  valid  donation,  such  reduction  of  the  amount  of  the  issue,  which 
the  complainants  offer  to  make,  should  be  sanctioned  by  the  court,  and  the 
residue  declared  valid.  But  the  difficulty  in  the  way  of  this  suggestion  is 
that,  treating  the  transaction  as  a  contract.  It  is  not  within  the  power  of 
a  court  of  equity  to  change  its  terms  and  provisions.  Besides,  it  is  not 
shown  that  the  county  would  have  voted  a  different  amount  from  what  was 
issued,  or  that  it  intended  to  issue  a  less  amount  It  is  too  well  settled  to 
need  citation  of  authorities  that  a  court  of  equity,  in  the  absence  of  fraud, 
accident,  or  mistake,  cannot  change  the  terms  of  a  contract" 

Then,  again,  on  page  192  of  150  U.  S.,  at  page  74  of  14  Sup.  Ct  (37 
L.  Ed.  1044)  he  says: 

**The  fact  that  the  complainants  have  no  remedy  at  lavr,  arising  from  the 
Invalidity  of  the  bonds,  confers  no  jurisdiction  upon  a  court  of  equity  to 
afford  them  relief.  The  established  rule,  although  not  of  universal  applica- 
tion, is  that  equity  follows  the  law,  or,  as  stated  in  Magniac  v.  Thomson,  56 
U.  S.  (15  How.)  299  [14  L.  Ed.  696]  *that  wherever  the  rights  or  the  situation 
of  parties  are  clearly  defined  and  established  by  law,  equity  has  no  power  to 
change  or  unsettle  those  rights  or  that  situation,  but  in  aU  such  instances  the 
maximum  equitas  sequitur  legem  is  strictly  applicable.'  Where  a  contract 
is  void  at  law  for  want  of  power  to  make  it,  a  court  of  equity  has  no  ju- 
risdiction to  enforce  such  contract,  or,  in  the  absence  of  fraud,  accident,  or 
mistake,  to  so  modify  it  as  to  make  it  legal  and  then  enforce  it    Courts  of 
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equity  can  no  more  disregard  statutory  and .  constitutional  requirements  and 
provisions  than  can  courts  of  law.  They  are  bound  by  positive  provisions  of 
a  statue  equally  with  courts  of  law,  and  where  the  transaction,  or  the  con- 
tract, is  declared  void  because  not  in  compliance  with  express  statutory  or 
constitutional  provisions,  a  court  of  equity  cannot  interpose  to  give  validity 
to  such  transaction  or  contract,  or  any  part  thereof." 

This  was  not  the  only  question  considered  in  that  case.  The  com- 
plainants also  sought  to  sustain  their  right  of  recovery  upon  the  ground 
that  the  county  had  received  a  benefit  from  the  construction  of  the 
railroad  which  the  bonds  were  issued  to  promote,  that  this  benefit  was 
the  equivalent  of  the  face  of  the  bonds,  and  for  the  payment  of  which 
a  contract  should  be  implied  in  law. 

After  discussing  the  cases  where  recovery  was  allowed  upon  its  ap- 
pearing that  the  municipality  had  received  full  pecuniary  considera- 
tion for  its  invalid  bonds,  and  had  applied  the  proceeds  to  the  purpose 
for  which  the  bonds  were  issued,  and  after  pointing  out  that  those 
cases  diflfered  from  the  one  the  court  was  considering  in  that  the  coun- 
ty of  Dixon  received  no  money  for  the  bonds,  the  court  said : 

**The  circumstances  and  conditions  which  gave  the  holders  of  the  bonds  an 
equitable  right  in  those  cases  to  recover  from  the  municipality  the  money 
which  the  bonds  represented  do  not  exist  in  the  case  under  consideration, 
where  the  county  received  no  part  of  the  proceeds  of  the  bonds,  and  no  di- 
rect money  benefit,  but  merely  derived  an  incidental  advantage  arising  from 
the  construction  of  the  raUroad,  upon  which  advantage  it  would  be  impossi- 
ble for  the  court  to  place  a  pecuniary  estimate,  or  to  say  that  it  would  be 
equal  to  such  portion  of  the  bonds  in  question  as  the  county  could  law- 
fully have  issued.  *  •  •  If  any  equitable  claim  arises  in  favor  of  the 
holders  of  the  bonds  it  must  be  against  the  railroad  company,  from  whom 
the  bonds  were  purchased,  and  by  whom  their  payment  was  guaranteed,  as 
that  company  was  the  recipient  of  the  legal  consideration  realized  upon  the 
negotiation  of  the  bonds." 

The  decision  in  Hedges  v.  Dixon  County  is  controlling  upon  the 
proposition  that  this  court,  as  a  court  of  equity,  is  without  authority  to 
scale  down  the  bonds,  as  was  done  by  the  District  Court  in  the  decree 
above  set  forth ;  that  it  is  for  the  parties  to  make  their  own  contracts, 
and  for  the  court  to  enforce  them  as  made  if  they  are  legal ;  that  the 
power  of  the  court  to  reform  contracts  is  limited  to.  cases  where  it  ap- 
pears that  through  fraud,  accident,  or  mistake,  some  provision  was 
inserted  in  the  contract  that  did  not  express  the  intention  of  the  par- 
ties. 

In  all  the  cases  to  which  our  attention  has  been  called,  recognizing 
the  claim  of  the  plaintiff  to  have  the  bonds  scaled  down  to  the  constitu- 
tional limit — with  the  exception  of  the  case  of  City  of  Columbus  v. 
Woonsocket  Institution  of  Savings,  114  Fed.  162,  52  C.  C.  A.  118, 
hereafter  considered — it  appeared  that  the  municipality  sought  to  be 
charged  had  received  from  the  sale  of  its  bonds  a  money  consideration 
equal  to  or  greater  than  the  reduced  value  of  the  bonds.  While  the 
result  reached  in  those  cases  was  right,  the  method  by  which  it  was 
reached  was  clearly  wrong.  It  is  a  well-recognized  principle  that,  un- 
der such  a  state  of  facts,  the  law  will  imply  a  contract  to  repay  the 
purchaser  of  the  bonds  the  money  received  by  the  municipality  there- 
for, to  the  extent  that  the  municipality  had  constitutional  and  statu- 
tory authority  to  borrow  the  money,  but  that  above  that  limit  no  con- 
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tract  will  be  implied.  Chelsea  Savings  Bank  v.  City  of  Ironwood,  130 
Fed.  (C.  C.  A.,  Sixth  Circuit)  410,  412,  66  C.  C.  A.  230;  Louisiana 
V.  Wood,  102  U.  S.  294,  26  L.  Ed.  153 ;  Litchfield  v.  Ballou,  114  U.  S. 
190,  5  Sup.  Ct.  820,  29  L.  Ed.  132;  Parkersburg  v.  Brown,  106  U.  S. 
487,  1  Sup.  Ct.  442,  27  L.  Ed.  238;  Cause  v.  Clarksville,  lOl^ed.  Cases, 
No.  5,276,  at  page  102. 

The  case  of  City  of  Columbus  v.  Woonsocket  Institute  of  Savings^ 
114  Fed.  162,  52  C.  C.  A.  118,  upon  which  the  plaintiff  chiefly  relies  in 
support  of  its  contention  as  to  scaling  down  the  bonds,  was  an  action 
at  law.  The  bonds  there  in  question  had  been  issued  as  an  entirety. 
Their  amount  exceeded  the  constitutional  limit  which  the  city  was  au- 
thorized to  issue.  The  plaintiff  sought  to  recover  the  interest  that  was 
due  on  the  entire  issue  and  the  principal  on  that  half  of  the  bonds 
which  were  then  due.  In  the  Circuit  Court  judgment  was  entered  for 
the  plaintiff  for  the  interest  on  all  the  bonds,  and  for  the  principal  on 
those  that  were  due,  and  the  city  appealed.  In  the  Court  of  Appeals 
the  judgment  of  the  Circuit  Court  was  reversed,  for  the  reason  that 
the  bonds,  having  been  issued  as  an  entirety  and  in  excess  of  the  con- 
stitutional limit,  were  illegal.  Judgment,  however,  was  entered  for  the 
appellees.  This  was  done  by  scaling  down  all  the  bonds  to  the  amount 
which  the  city  was  authorized  to  issue,  and  by  reducing  the  interest 
on  each  coupon  to  correspond  with  the  reduction  in  the  amount  of 
each  bond.  If  an  opinion  was  written  in  the  Circuit  Court,  it  does  not 
seem  to  have  been  reported,  and  the  case  as  reported  on  appeal  does 
not  disclose  whether  the  city  received  a  money  consideration  for  the 
bonds  or  not.  If  it  did  not,  the  conclusion  reached  was  erroneous,  as 
well  as  the  method  by  which  it  was  reached,  and  was  in  direct  conflict 
with  the  decision  of  the  Supreme  Court  in  Hedges  v.  Dixon  County. 
The  Hedges  Case  is  not  alluded  to  in  the  opinion,  and  apparently  was 
not  called  to  the  court's  attention.  Furthermore,  the  opinion  appar- 
ently ignores  all  the  fundamental  principles  of  law  and  equity,  and  is 
of  little  value  as  a  precedent. 

2.  Is  the  plaintiff  entitled  to  recover  on  the  theory  of  a  contract  im- 
plied in  law  ?  As  to  this,  it  may  be  said  that  the  plaintiff  introduced 
no  evidence  that  the  stock  received  by  the  town  for  the  bonds  was  of 
any  value.  The  evidence  of  the  defendant  was  that  it  was  of  no  value, 
and  in  its  answer  it  offers  to  return  the  stock  to  the  plaintiff.  The  Dis- 
trict Court  ruled  that  it  was  immaterial  what  the  value  of  the  stock 
was,  declined  to  consider  the  evidence  on  that  question,  and  the  de- 
fendant excepted.  Whether  the  stock  was  of  any  value  was  material 
upon  the  question  whether  a  contract  could  be  implied  in  law.  In  the 
absence  of  such  proof  the  law  will  not  imply  a  contract  in  favor  of 
the  plaintiff,  or  of  the  railroad  company  from  which  the  plaintiff  re- 
ceived the  stock.  Travelers'  Ins.  Co.  v.  Mayor  of  Johnson  City,  99 
Fed.  (Cir.  Ct.  App.,  Sixth  Circuit)  663,  40  C.  C.  A.  58, 49  L.  R.  A.  123 ; 
Chelsea  Sav.  Bank  v.  City  of  Ironwood,  supra. 

The  principle  underlying  contracts  implied  in  law  is  restitution,  that 
is,  that  the  defendant  has  in  his  hands  something  of  value  which,  in 
justice  and  equity,  belongs  to  the  plaintiff,  and  should  be  restored  to 
him;   but,  as  a  court  of  law  cannot  order  the  return  of  the  specific 
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thing,  because  of  its  lack  of  power  to  do  so,  it  orders  its  value  to  be 
restored.  Keener  on  Quasi  Contracts,  p.  286.  This,  however,  being 
a  proceeding  in  equity,  we  are  not  hampered  as  to  the  method  by  which 
restitution  may  be  made.  If  the  stock  is  returned  to  the  plaintiff,  it  is 
apparent  that  he  will  receive  everything  of  value  that  came  into  the 
defendant's  hands  by  reason  of  the  transaction.  Chapman  v.  County 
of  Douglas,  107  U.  S.  348,  355,  356,  2  Sup.  Ct.  62,  27  L.  Ed.  378.  The 
sum  received  by  the  railroad  in  the  sale  of  the  bonds  did  not  come  to 
the  defendant;  the  railroad  in  making  the  sale  was  not  acting  in  the 
defendant's  behalf,  but  for  itself.  See  Travelers'  Ins.  Co.  v.  Mayor 
of  Johnson  City,  99  Fed.  (Cir.  Ct.  App.,  Sixth  Circuit)  663,  666,  670, 
40  C.  C.  A.  58,  49  L.  R.  A.  123. 

3.  If  the  bonds  in  question  had  not  exceeded  the  constitutional  limit 
which  the  town  was  authorized  to  issue,  and  were  not  for  that  reason 
invalid,  or  if  the  transaction  was  not  entire,  and  their  delivery  was 
such  that  priority  could  have  been  given  to  those  issued  within  the  con- 
stitutional limit,  there  is  still  another  reason  why  the  plaintiff  could 
not  recover  upon  the  bonds,  if  they  were  due,  either  in  an  action  at 
law  or  in  equity. 

On  the  face  of  the  bonds  it  is  stated  that  they  were  issued  in  pur- 
suance of  a  vote  of  the  town  passed  at  a  meeting  held  July  13,  1896. 
The  action  of  the  town  taken  at  that  meeting  was  void  and  of  no 
effect,  as  it  was  a  special  meeting,  and  the  question  of  the  town's  "loan- 
ing its  credit  to  the  taking  of  stock"  in  the  railroad  had  been  previ- 
ously voted  upon  at  a  "regular  meeting,"  held  June  20,  1895. 

In  the  Revised  Statutes  of  Maine,  1883  (chapter  51,  §  138)  it  is  pro- 
vided that: 

"Whenever  a  city  or  town  has  voted  at  any  regular  meeting  thereof  up- 
on any  question  of  loaning  its  credit  to,  the  taking  of  stock  in,  or  in  any 
way  in  aiding  any  person  or  corporation,  said  city  or  town  shall  not  vote 
again  upon  the  same  subject,  except  at  its  annual  meeting." 

The  plaintiff  recognizes  that  the  bonds  are  in  no  sense  legal  obliga- 
tions of  the  town,  if  the  only  authority  for  their  issuance  is  that  con- 
tained in  the  vote  of  July  13,  1896.  But  he  says  that  adequate  au- 
thority for  issuing  the  bonds  is  to  be  found  in  the  vote  of  June  20, 
1895. 

An  examination  of  the  vote  of  June  20,  1895,  discloses  that  the  au- 
thority there  conferred  upon  the  selectmen  to  issue  and  deliver  bonds 
to  the  railroad  company  was  upon  the  express  condition  that  the  party 
with  whom  the  selectmen  entered  into  the  contract  to  subscribe  for 
stock  in  the  railroad  should  give  a — 

"guaranty  to  the  satisfaction  of  a  committee  to  be  chosen  by  said  town,  that 
the  balance  of  the  money  over  and  above  ($8,500)  eight  thousand  five  hundred 
dollars,  necessary  for  the  construction  and  completion  of  said  road  and  ap- 
purtenances to  said  Harmony  village,  shall  be  subscribed  and  furnished,  said 
road  equipped  and  operated." 

At  the  meeting  of  June  20  1895  the  town  chose  a  committee  of 
seven  who  were  to  decide  whether  the  guaranty  that  was. to  be  fur- 
nished complied  with  the  conditions  of  the  vote,  and  was  to  their  sat- 
isfaction. 
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The  defendant  contends  that  the  conditions  of  this  vote  were  never 
complied  with.  The  plaintiff's  answer  is  that  the  recital  in  the  bonds 
that  they  were  issued  in  conformity  to  the  vote  of  the  town  of  July  13, 
1896,  estops  the  town  from  showing  that  the  bonds  were  not  issued 
in  compliance  with  the  conditions  of  the  vote  of  June  20,  1895.  If  the 
conditions  specified  in  the  two  votes  were  the  same,  no  doubt  there 
might  be  something  in  this  contention,  but  they  are  not  the  same.  Un- 
der the  vote  of  June  20,  1895,  one  of  the  conditions  was  that  the  guar- 
anty was  to  be  passed  upon  by  the  committee  consisting  of  seven  mem- 
bers, whereas  under  the  vote  of  July  13,  1896,  it  was  to  be  passed  upon 
by  the  selectmen  alone.  Then,  again,  under  the  vote  of  June  20,  1895, 
the  condition  looked  to  an  issue  of  stock  to  be  taken  in  a  railroad 
which  was  to  be  completed,  free  from  debt,  and  a  subscription  of  stock 
was  to  be  had  sufficient  to  construct,  equip,  and  operate  it.  This  was 
a  material  and  vital  condition  precedent  to  the  issuance  of  the  bonds. 
Nothing  of  the  kind  was  contained  in  the  vote  of  July  13,  1896,  as  a 
condition,  or  otherwise,  to  the  bonds  being  issued. 

The  conditions  in  the  two  votes  not  being  the  same,  it  remains  for 
us  to  consider  whether  there  was  anything  in  the  recital  in  the  bonds 
upon  which  the  plaintiff  could  fairly  rely  as  a  representation  on  the 
part  of  the  town  that  the  conditions  of  the  vote  of  June  20,  1895,  had 
been  complied  with,  so  as  to  estop  the  town  from  showing  that  it  had 
not  been ;  for  unless  the  recital  contained  such  a  representation,  there 
can  be  no  estoppel.  There  surely  is  nothing  in  the  recital  from  which 
the  plaintiff  could  fairly  infer  that  the  bonds  were  issued  in  pursuance 
of  the  vote  of  June  20th,  or  in  conformity  with  the  conditions  of  that 
vote.  But  the  plaintiff  seeks  to  extend  and  enlarge  the  meaning  of  the 
recital  in  the  bonds  by  a  statement  in  the  vote  of  July  13,  1896,  wherein 
it  was  attempted  to  ratify  the  vote  of  June  20,  1895.  It  is  to  be  borne 
in  mind  that  the  vote  of  July  13,  1896,  through  which  the  plaintiff  seeks 
to  extend  the  scope  of  the  recital,  was  illegal  and  void,  and  it  is  incon- 
ceivable how  the  recital  in  the  bonds  can  be  extended  and  enlarged 
through  such  a  medium.  The  vote  of  July  13,  1896,  to  have  been  of 
any  force  and  effect,  must  have  been  a  legal  vote,  and,  if  a  legal  vote, 
its  conditions  being  different  from  those  contained  in  the  vote  of  June 
20,  1895,  it  would,  to  that  extent  at  least,  operate  as  a  repeal,  and  not 
as  a  ratification  of  the  conditions  of  the  vote  of  June  20,  1895. 

Furthermore,  if  the  plaintiff,  or  the  officials  of  the  railroad,  had  ex- 
amined the  vote  of  July  13th,  they  would  have  ascertained  that  its 
conditions  were  different  from  those  contained  in  the  vote  of  June 
20th,  and  inconsistent  therewith ;  and,  this  being  so,  that  the  ratifica- 
tion would  operate  to  confirm  the  vote  of  June  20th  to  the  extent  that 
it  authorized  the  appropriation  of  $8,500,  and  not  to  the  extent  that  it 
imposed  conditions  under  which  the  bonds  were  to  be  issued.  And,  if 
they  had  discovered  that  the  vote  of  July  13th  was  illegal  and  void, 
they  would  have  known  that  the  attempted  ratification  was  no  ratifica- 
tion at  all.  Without  examining  the  vote  of  July  13th,  they  would  not 
have  known  of  the  attempted  ratification  by  which  they  seek  to  extend 
and  enlarge  the  scope  of  the  recital  in  the  bonds ;  and,  if  they  had  ex- 
amined it,  they  would  either  have  learned  that  the  vote  was  void,  and 
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would  not  operate  to  ratify  the  former  vote,  or  that  it  was  valid,  and 
had  the  effect  to  repeal  the  conditions  of  the  vote  of  June  20th  instead 
of  ratifying  them.  In  any  view,  the  vote  of  July  13th  does  not  en- 
large the  recital  in  the  bonds  so  as  to  operate  as  a  representation  on  the 
part  of  the  town  that  the  conditions  of  the  vote  of  June  20th  were  com- 
plied with. 

Then,  again,  under  the  vote  of  June  20th,  the  body  authorized  on 
behalf  of  the  town  to  determine  whether  the  conditions  of  that  vote 
had  been  complied  with  was  a  committee  of  seven,  and  it  was  this 
committee,  and  this  alone,  that  could  be  said  to  be  authorized  to  make 
a  certificate  upon  the  bonds  that  they  were  issued,  in  conformity  with 
the  vote  of  June  20th,  so  as  to  work  an  estoppel.  In  Dixon  County  v, 
Field,  lllU.  S.  83,  at  page  94,  4  Sup.  Ct  315,  at  page  320  (28  L.  Ed. 
360),  it  was  held  that: 

"If  the  officers  authorized  to  Issue  bonds,  upon  a  condition,  are  not  the  ap- 
pointed tribunal  to  decide  the  fact,  which  constitutes  the  condition,  their 
recital  wiU  not  be  accepted  as  a  substitute  for  proof." 

For  these  reasons  I  concur  in  the  result  reached  in  this  case. 


(211  Fed.  1024) 

ROBERTS  V.  KENDRICK. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    April  15,  1914.) 

No.  250a 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia. 

On  motion  to  recall  mandate  and  vacate  order. 

For  former  opinion,  see  211  Fed.  970,  128  C.  C.  A.  468. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXET,  District 
Judge. 

PER  CURIAM.  At  a  former  day  of  this  term  the  following  order  was  en- 
tered: 

"By  the  Court :  The  transcript  shows  that  Judgment  was  rendered  on  May 
10,  1913,  a  motion  for  a  new  trial  was  overruled  and  refused  July  17,  1913, 
and  thereafter  a  writ  of  error  was  allowed  on  November  8,  1913,  as  follows : 
*On  consideration  whereof,  the  coutt  does  allow  and  grant  the  writ  of  error, 
upon  the  defendant  giving  bond  and  security  in  the  sum  of  $7,000 ;  and  upon 
the  giving  of  said  bond  in  said  sum  when  it  is  approved  by  the  court,  the 
Judgment  herein  rendered  in  favor  of  the  plaintiff  against  the  defendant  shall 
be  suspended,  and  supersedeas  will  be  granted  until  the  determination  of  said 
writ  of  error  by  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit*  The  defendant  in  error  on  due  notice  moves  to  dissolve  the  super- 
sedeas so  granted,  on  the  ground  that  the  writ  of  error  was  not  sued  out  and 
lodged  in  the  court  below  within  60  days  from  the  date  of  the  Judgment,  and 
we  are  satisfied  that  the  same  should  be  granted  upon  the  authority  of  Kitchen 
V.  Randolph,  93  U.  S.  86,  92,  23  L.  Ed.  810;  Sage  v.  Central  R.  R.  Co.,  93 
U.  S.  417,  23  L.  Ed.  933;  Title  Guaranty  Co.  v.  United  States,  222  U.  S.  401. 
32  Sup.  Ct  168,  56  L.  Ed.  248.  It  is  therefore  ordered  and  adjudged  that  the 
supersedeas  granted  in  this  case  on  November  8,  1913,  be  and  the  same  is 
hereby  vacated  and  annulled.    Mandate  to  that  effect  may  issue." 

The  plaintiff  in  error  on  due  notice  now  moves  the  court  to  recall  the  man- 
date and  vacate  the  foregoing  order  on  the  ground  that  the  counsel  for  the 
defendant  in  error  consented  to  the  supersedeas  and  thereby  and  in  further 
agreeing  to  the  amount  of  the  bond  therefor  the  defendant  in  error  was 
estopped  from  moving  in  this  court  to  dismiss  the  supersedeas.    Affidavits  in 
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support  and  against  the  present  motion  are  submitted.  It  appears  therefrom 
that  the  consent  claimed  was  verbal  and  was  given  after  the  60  days  had 
elapsed,  and  besides  affidavit  of  counsel  for  defendant  in  error  denies  the 
same.  ' 

Under  the  authorities  cited  in  the  order  vacating  the  supersedeas  after 
the  lapse  of  60  days  the  Judge  of  the  District  Court  was  without  authority  to 
grant  the  supersedeas.  If  one  was  granted  by  consent  of  parties,  it  was  not  a 
legal  supersedeas,  and  the  bond  given  might  be  good  as  a  common-law  obliga- 
tion ;  but  as  a  legal  bond  and  against  the  surety  it  would  not  be  good,  except 
as  a  cost  bond.  See  Steele  v.  Crider  (C.  C.)  61  Fed.  484.  On  the  showing 
made  on  this  hearing,  we  find  neither  the  consent  claimed  nor  any  estoppel. 

Motion  denied. 


<211  Fed.  628) 

UNITED  STATES  ex  rel.  BAUDER  v.  UHL  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  •177. 

L  Aliens  (|  63*) — Depobtation — Grounds — Entbt  in  Violation  of  Law. 

Under  section  2  of  the  Immigration  Act  of  Feb.  20,  1907,  c.  1134,  34 
Stat  898,  as  amended  by  Act  March  26,  1910,  c.  128,  {  1,  36  Stat  263 
(U.  S.  Comp.  St  Supp.  1911,  p.  500),  and  Act  March  4,  1913,  c.  141,  37 
Stat  737,  providing  for  the  exclusion  of  aliens  who  procure  or  attempt  to 
bring  in  women  for  any  immoral  purpose,  and  section  20,  which  provides 
that  any  alien  entering  the  United  States  in  violation  of  law  shall  upon 
the  warrant  of  the  Secretary  of  Labor  be  deported  at  any  time  within 
three  years,  where  an  alien  was  excluded  after  a  finding  by  a  Board  of 
Special  Inquiry  confirmed  by  the  Secretary  of  Labor  that  he  was  attempt- 
ing to  bring  in  a  woman  for  an  immoral  purpose,  and  thereafter  returned 
to  the  United  States  and  was  duly  admitted  without  such  finding  having 
been  reversed,  his  entry  was  in  violation  of  law  and  he  could  be  deported. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  {  112;  Dec.  Dig. 
|63.*] 

2.  Aliens  (|  53*) — ^Deportation — "Alien." 

An  alien  ^oes  not  cease  to  be  an  alien  by  declaring  his  intention  to  be- 
come a  citizen  and  taking  out  his  "first  papers,"  but  remains  such  until 
naturalization  is  complete,  within  section  20  of  the  Immigration  Act  of 
Feb.  20,  1907,  c.  1134,  34  Stat  904  (U.  S.  Comp.  St  Supp.  1911,  p.  511), 
authorizing  the  deportation  of  aliens  within  three  years. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  {  112;  Dec  Dig. 
I  53.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  302-306;  vol. 
8,  p.  7571.] 

3.  Aliens  (§  53*)— Deportation — ^Timb  fob  Pboceedino. 

Under  Immigration  Act  Feb.  20,  1907,  c.  1134,  {  20,  34  Stat  904  (U.  S. 
Comp.  St  Supp.  1911,  p.  511),  authorizing  the  deportation  at  any  time 
within  three  years  of  any  alien  entering  the  United  States  In  violation 
of  law,  where  an  alien  was  excluded  for  attempting  to  bring  in  a  woman 
for  an  immoral  purpose  and  thereafter  returned  to  the  United  States  and 
was  admitted  and  subsequently  made  a  business  trip  abroad,  he  could 
be  deported  within  three  years  from  the  time  of  his  return  from  such  trip. 

[Ed.  Note. — For  other  cases,  see  Ailens,  Cent  Dig.  {  112;  Dec.  Dig. 
§  53.*] 

4.  Aliens  (§  54*) — Deportation — Review  of  Departmental  Decision. 

Under  such  section  a  departmental  warrant  of  deportation  cannot  be 
rightfully  issued  without  some  evidence  to  support  it;  but  if  there  Is  a 

*For  other  cases  see  same  topic  &  8  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date»  ft  Rep'r  Indexes 
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proper  hearing  and  any  evidence  to  sustain  the  charge,  the  decision  of  the 
Secretary  of  Labor  as  to  the  weight  of  the  proof  must  be  accepted  by  the 
courts  as  conclusive. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  112;  Dec  Dig. 
|54.*] 

5.  AuENS  ({  46*) — Dbpobtatiow — Grounds. 

Under  such  section  intended  concubinage  is  a  ground  of  exclusion, 
though  not  a  crime  under  the  laws  of  the  United  States,  the  laws  of  the 
particular  state,  or  the  laws  of  the  country  from  which  the  aliens  come. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  |  106;    Dec.  Dig. 

6.  Aliens  ({  64*) — ^Depobtation — Wabbant  of  Abbest. 

The  warrant  of  arrest  for  the  deportation  of  an  alien  need  not  have 
the  formality  and  particularity  of  an  indictment  but  must  give  the  alien 
sufficient  information  of  the  acts  relied  on  to  bring  him  within  the  ex- 
cluded classes  to  enable  him  to  offer  testimony  in  refutation  at  the  hear- 
ing. 

[Ed.  Note.—For  other  cases,  see  Aliens,  Cent  Dig.  |  112;  Dec  Dig. 
I64.*] 

7.  Aliens  (|  54*) — ^Depobtation — ^Wabbant  of  Abbest. 

Irregularities  in  the  order  of  arrest  do  not  affect  the  status  of  an  alien 
held  upon  a  warrant  of  deportation  after  a  fair  hearing,  nor  does  the  fact 
that  the  warrant  of  deportation  is  based  in  part  upon  a  charge  not  stated 
in  the  warrant  of  arrest 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  112;  Dec.  Dig. 
I64.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Habeas  corpus  by  the  United  States,  on  relation  of  Hans  Bauder, 
against  Byron  H.  Uhl,  Acting  Commissioner  of  Immigration  at  the 
Port  of  New  York,  and  others.  From  an  order  dismissing  the  writ, 
the  relator  appeals.    Affirmed. 

McLaughlin,  Russell,  Coe  &  Sprague,  of  New  York  City  (Rufus  W. 
Sprague,  Jr.,  and  Charles  B.  Ailing,  both  of  New  York  City,  of  coun- 
sel), for  appellant. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City,  and  Ken- 
neth M.  Spence,  Asst.  U.  S.  Atty.,  of  New  York  City. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  an  inquiry  concerning  the  pro- 
posed deportation  of  the  relator  under  the  Immigration  Act  of  Febru- 
ary 20,  1907,  as  amended  by  the  acts  of  March  26,  1910,  and  March  4, 
1913.  The  case  comes  here  on  an  appeal  from  an  order  dismissing  a 
writ  of  habeas  corpus.  The  relator  is  a  citizen  of  Switzerland  who  has 
for  some  time  had  his  domicile  in  the  city  of  Chicago. 

[1]  Section  2  of  the  act  provides  that  certain  specified  classes  of 
aliens  shall  be  excluded  from  admission  into  the  United  States.  Among 
the  excluded  classes  are  "persons  who  procure  or  attempt  to  bring 
in  prostitutes  or  women  or  girls  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose. 

It  appears  that  in  June,  1910,  the  relator  attempted  to  enter  the 
United  States,  but  was  detained  by  the  immigration  officials  at  Ellis 

•For  other  caset  see  tame  topic  &  8  nitmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Island  and  a  hearing  was  had  before  a  Board  of  Special  Inquiry,  which 
board  made  a  finding  that  he  was  attempting  to  bring  a  woman  into 
the  country  for  an  immoral  purpose  and  he  and  the  woman  were  or- 
dered deported.  The  order  was  carried  into  effect.  After  his  deporta- 
tion the  relator  almost  immediately  returned  under  his  right  name  to 
the  United  States  arriving  at  New  York  on  July  12, 1910,  on  the  Kron- 
prinzessin  Cecilie  of  the  North  German  Lloyd  Line,  and  was  duly  ad- 
mitted. In  1911  he  made  a  business- trip  abroad  returning  again  under 
his  own  name  and  without  any  disguise  in  August,  coming  in  at  the 
Port  of  New  York  as  a  first  class  passenger  on  the  Kaiserin  Augusta 
Victoria.  In  the  early  part  of  the  year  1913  the  Immigration  Inspec- 
tor at  Chicago  in  a  letter  to  the  Commissioner  General  at  Washington 
suggested  his  deportation.  About  that  time  the  Swiss  government  was 
trying  to  have  the  relator  extradited  for  alleged  fraudulent  sales  of  min- 
ing stock  in  Switzerland.  The  extradition  proceeding  failed,  the  Unit- 
ed States  Commissioner  at  the  close  of  a  hearing  lasting  several  weeks 
found  that  the  charges  were  not  supported  by  the  evidence  and  that 
there  was  no  probable  cause  shown  that  a  crime  had  been  committed. 
The  extradition  proceeding  having  failed  the  immigration  authorities 
caused  the  arrest  of  the  relator  on  a  warrant  of  the  Department  of 
Labor  dated  March  7,  1913,  but  not  acted  on  until  the  middle  of  July 
when  the  arrest  was  made  and  relator  was  brought  from  Chicago  to 
New  York  for  deportation.  Thereupon  a  writ  of  habeas  corpus  was 
issued  by  the  United  States  District  Court  for  the  Southern  District  of 
New  York  to  review  the  deportation  order.  On  September  30th  an 
order  was  entered  dismissing  the  writ  and  was  taken  to  this  court. 
Section  20  of  the  act  provides : 

"That  any  alien  who  shall  enter  the  United  States  in  violation  of  law,  and 
such  as  become  public  charges  from  causes  existing  prior  to  landing,  shall, 
upon  the  warrant  of  the  Secretary  of  Commerce  and  Labor,  be  taken  into  cus- 
tody and  deported  to  the  country  whence  he  came  at  any  time  within  three 
years,"  etc. 

Section  21  provides: 

"That  in  case  the  Secretary  of  Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States  in  violation  of  this  act,  or  that 
an  alien  is  subject  to  deportation  under  the  provisions  of  this  act  or  of  any 
law  of  the  United  States,  he  shall  cause  such  alien  within  the  period  of  three 
years  after  landing  or  entry  therein  to  be  taken  into  custody  and  returned  to 
the  country  whence  he  came"  etc. 

It  thus  appears  that  what  the  government  is  now  attempting  is  not 
the  exclusion  but  the  deportation  of  the  relator  under  section  20  of 
the  act.  And  in  order  that  the  government  may  have  the  right  to  de- 
port him  he  must  have  entered  the  United  States  "in  violation  of  law.** 
The  government  alleges  that  he  entered  in  violation  of  law  because  at 
the  time  he  was  admitted  he  belonged  to  one  of  the  excluded  classes 
under  section  2,  as  his  admission  in  June,  1910,  had  been  refused  un- 
der the  finding  of  the  Board  of  Special  Inquiry  confirmed  by  the  Sec- 
retary of  Labor  that  he  was  attempting  at  that  time  to  bring  in  a  wo- 
man for  an  immoral  purpose.  The  relator  contends  that  the  statute 
is  not  to  be  construed  to  mean  that  a  person  who  has  once  been  refused 
admission  because  at  the  time  under  a  disability  imposed  by  the  stat- 
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ute  is  forever  thereafter  to  be  regarded  as  belonging  to  the  excluded 
classes  so  that  if  at  any  subsequent  time  he  enters  the  country  he  is  to 
be  held  to  have  entered  in  violation  of  law  and  to  be  subject  to  the  pen- 
alties of  the  act.  It  is  said  that  such  a  construction  of  the  act  would 
lead  to  absurd  results.  That  if  a  person  was  once  refused  admission 
on  the  ground  of  pauperism  and  subsequently  became  a  wealthy  man 
he  could  not  enter  the  country  except  in  violation  of  law.  That  might 
possibly  depend  upon  the  course  he  pursued,  and  upon  whether  a  sub- 
sequent investigation  duly  made  disclosed  the  fact  that  he  was  at  the 
time  of  his  second  application  entitled  to  admission.  We  do  not  need 
to  consider  that  question  until  it  arises.  In  the  case  at  bar  the  re- 
lator allowed  the  original  finding  to  stand  unreversed  so  that  each  time 
he  subsequently  came  into  the  country  we  must  hold  that  he  entered  in 
violation  of  law. 

[2]  The  relator  took  out  his  "first  papers"  for  naturalization  in  Sep- 
tember, 1911.  That  was  after  the  date  of  his  last  arrival  in  this  coun- 
try which  was  in  August  of  the  same  year.  But  it  was  prior  to  the  is- 
suance of  the  warrant  for  his  arrest,  which  occurred  as  already  stated, 
in  July,  1913.  The  date  of  the  "first  papers"  is,  however,  entirely  im- 
material. The  act  relates  to  the  deportation  of  "aliens"  and  there  is 
no  question  but  that  the  relator  was  an  "alien"  when  these  proceedings 
were  instituted.  A  declaration  of  intention  to  become  a  citizen  does 
not  make  the  alien  a  citizen.  An  alien  remains  such  until  naturaliza- 
tion is  complete.  Frick  v.  Lewis,  195  Fed.  693,  697,  116  C.  C.  A.  493 ; 
In  re  Moses  (C.  C.)  83  Fed.  995 ;  Minneapolis  v.  Reum,  56  Fed.  576,  6 
C.  C.  A.  31 ;  Berry  v.  Hull,  6  N.  M.  643,  30  Pac.  936. 

[3]  The  relator  claims  that  the  proceedings  for  his  deportation  were 
npt  undertaken  within  the  statutory  period.  He  contends  that  the  time 
within  which  he  should  have  been  deported,  if  properly  subject  to  de- 
portation, expired  July  12,  1913,  since  his  first  entry  after  his  exclu- 
sion was  on  July  12,  1910.  The  warrant  of  arrest  was  not  served  upon 
him  within  that  period.  This  claim  is  not  wholly  devoid  of  support  in 
the  adjudicated  cases.  In  Redfern  v.  Halpert,  186  Fed.  150,  108  C. 
C.  A.  262,  the  Fifth  circuit  held  that  the  three-year  period  begins  to 
run  from  the  date  of  the  alien's  first  entrance  into  the  country.  A  sim- 
ilar ruling  was  made  in  the  Ninth  circuit  in  United  States  v.  Naka- 
shima,  160  Fed.  842,  87  C.  C.  A.  646.  We  are  not  able  to  concur  in 
this  interpretation  of  the  statute.  It  is  contrary  to  our  understanding 
of  it  as  appears  in  our  decision  of  Taylor  v.  United  States,  152  Fed. 
1,  81  C.  C.  A.  197,  and  in  Ex  parte  Hoffman,  179  Fed.  839,  103  C.  C. 
A.  327.  While  the  case  of  Taylor  v.  United  States,  supra,  was  reversed 
by  the  Supreme  Court  in  207  U.  S.  120,  28  Sup.  Ct.  53,  52  L.  Ed.  130, 
it  has  never  been  understood  as  having  been  reversed  on  that  point. 
And  the  trend  of  the  decisions  is  in  accord  with  the  view  this  court  took 
in  the  cases  above  mentioned.  Frick  v.  Lewis,  195  Fed.  693,  698,  116  C. 
C.  A.  493.  Prentis  v.  Stathakos,  192  Fed.  469, 112  C.  C.  A.  607 ;  United 
States  V.  Williams  (D.  C.)  187  Fed.  470;  United  States  v.  Sprung, 
187  Fed.  903,  905,  906,  110  C.  C.  A.- 37;  Sibray  v.  United  States,  185 
Fed.  401,  107  C.  C.  A.  483.  The  weight  of  authority  therefore  sup- 
ports the  proposition  that  the  statutory  period  begins  to  run  only  from 
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the  date  of  the  last  entry.  In  the  case  at  bar  the  relator's  last  entry 
was  made  in  Aiigust,  1911,  so  that  his  arrest  was  clearly  within  the  stat- 
utory period.  This  makes  it  necessary  to  inquire  into  the  validity  of 
the  warrant  for  the  deportation  of  the  relator  which  has  been  issued  by 
the  Secretary  of  Labor. 

[4]  In  Bates  &  Gould  Co.  v.  Payne,  194  U.  S.  106,  109,  24  Sup.  Ct 
595,  597  (48  L.  Ed.  894),  Mr.  Justice  Brown  said: 

"The  rule  upon  this  subject  may  be  summarized  as  follows:  That  where 
the  decision  of  questions  of  fact  is  committed  by  Congress  to  the  Judgment  and 
discretion  of  the  head  of  a  department,  his  decision  thereon  is  conclusive.' " 

In  that  case  an  order  of  the  Postmaster  General  was  under  review 
on  appeal  in  an  equity  case.  In  the  case  at  bar  we  have  an  order  of 
the  Secretary  of  Commerce  and  Labor,  and  the  question  ccmies  up  in  a 
habeas  corpus  proceeding.  But  the  principle  is  the  same  in  both  cas- 
es. We  must,  however,  understand  that  the  rule  stated  by  Mr.  Jus- 
tice Brown  presupposes  that  there  was  some  evidence  to  support  the 
finding.  In  the  case  at  bar  there  must  have  been  a  hearing  and  some 
proof  to  support  the  charge  contained  in  the  warrant  that  the  relator 
attempted  to  bring  into  the  United  States  a  woman  or  girl  for  an  im- 
moral purpose,  to  wit,  concubinage.  Without  some  evidence  to  sup- 
port the  charge,  the  Department  of  Commerce  and  Labor  cannot  right- 
fully issue  its  warrant  of  deportation  and  this  court  can  order  the 
discharge  of  the  relator.  If,  however,  there  has  been  a  proper  hearing 
and  there  is  any  evidence  to  sustain  the  charge,  this  court  has  no  right 
to  consider  the  weight  of  the  proof  but  must  accept  the  decision  of 
the  Secretary  of  Labor  as  conclusive.  See  Frick  v.  Lewis,  195  Fed. 
693,  116  C.  C.  A.  493.  The  exercise  of  the  discretion  of  the  Secretary 
of  Labor,  so  far  as  it  is  authorized  by  law,  is  not  subject  to  review  in 
the  courts.  Sibray  v.  United  States  ex  rel.  Kupples,  185  Fed.  401,  107 
C.  C.  A.  483.  In  United  States  v.  Williams,  200  Fed.  538,  541,  118  C. 
C.  A.  632,  635,  we  said : 

"We  think  that  some  evidence  must  be  presented  to  Justify  a  Judgment  of 
deportation  and  that  conclusions  of  law  must  have  some  facts  upon  which  to 
rest  *  *  *  The  findings  of  these  officials  are  practically  conduslye  upon 
questions  of  fact" 

[5]  The  minutes  of  the  hearing  in  June,  1910,  before  the  Board  of 
Special  Inquiry  appear  in  the  record  in  this  proceeding.  The  minutes 
of  the  hearing  had  on  July  17,  1913,  before  the  United  States  Immi- 
gration Inspector  at  Chicago  are  also  in  the  record.  All  the  testimony 
has  been  examined  by  us  in  order  to  determine  whether  there  is  evi- 
dence to  support  the  proceeding.  The  warrant  issued  by  tht  Secre- 
tary of  Labor  on  March  7,  1913,  states  that : 

*'The  said  klien  is  a  member  of  the  excluded  classes  in  that  he  has  been  con- 
victed for  or  admits  having  committed  a  felony  or  other  crime  or  misdemeanor 
involving  moral  turpitude  prior  to  his  entry  into  the  United  States." 

There  is  nothing  in  the  record  which  sustains  this  allegation.  Illicit 
relations  between  unmarried  persons  have  not  been  made  a  crime  by 
the  laws  of  the  United  States.  And  there  is  nothing  in  the  record  to 
show  that  such  relations  have  been  made  a  crime  under  the  law  of 
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Switzerland  where  the  relations  took  place  years  before.  Neither  is 
there  anything  in  the  laws  of  the  state  of  New  York  which  makes  such 
relations  a  crime.  But  the  Supreme  Court  has  held  that  intended  con- 
cubinage is  a  ground  of  exclusion.  United  States  v.  Bitty,  208  U.  S. 
393,  28  Sup.  Ct.  396,  52  L.  Ed.  543.  The  record  shows  that  both  the 
relator  and  the  woman  admitted  that  improper  relations  had  existed  be- 
tween them  at  times  in  Switzerland,  and  that  both  denied  that  they  had 
any  immoral  purpose  in  view  in  entering  the  United  States.  But  not- 
withstanding their  denials  we  think  the  testimony  adduced  was  of  such 
a  nature  as  might  lead  to  the  belief  that  their  relations  were  not  in 
accord  with  their  declarations.  As  long  as  there  was  some  evidence  to 
support  the  finding  of  the  immigration  officials,  we  cannot  say  that  the 
order  of  deportation  was  invalid,  even  though  we  might  regard  the  tes- 
timony as  not  sufficiently  convincing.  It  is  not  within  our  province  to 
weigh  the  evidence.  The  duty  to  do  that  is  with  the  immigration  offi- 
cials and  the  Secretary  of  Labor,  and  the  responsibility  rests  solely 
upon  them,  their  decision  being  final  if  there  is  any  evidence  whatever 
to  support  it. 

[8,  7]  The  relator  asserts  that  the  warrant  of  arrest  is  defective  and 
that  he  is  entitled  to  take  advantage  of  the  defect  at  this  time  as  he  did 
not  have  a  fair  hearing.  It  is  not  necessary  that  a  warrant  of  arrest 
should  have  the  formality  and  particularity  of  an  indictment,  although 
it  is  necessary  that  the  alien  should  have  sufficient  information  of  the 
acts  relied  on  to  bring  him  within  the  excluded  classes  to  enable  him  to 
offer  testimony  in  refutation  at  the  hearing  directed  to  be  had  by  the 
warrant  of  arrest  But  this  court  held  in  United  States  v.  Williams, 
supra,  that  irregularities  in  the  order  of  arrest  do  not  affect  the  status 
of  an  alien  held  upon  a  warrant  of  deportation  after  a  fair  hearing. 
And  in  other  cases  it  has  been  held  that  the  fact  that  a  warrant  of  de-^ 
portation  is  based  in  part  upon  a  charge  not  stated  in  the  warrant  of 
arrest,  is  not  an  objection  when  the  alien  has  had  a  fair  hearing  on  the 
charge.  Siniscalchi  v.  Thomas,  195  Fed.  701,  115  C.  C.  A.  501,  and 
cases  cited. 

We  think  that,  as  there  has  been  a  fair  hearing  .and  some  evidence 
to  support  the  conclusion  reached  by  the  immigration  officials,  we  have 
no  discretion  and  must  affirm  the  order  dismissing  the  writ 

The  order  is  affirmed. 


(211  Fed.  633) 

DETROIT,  M.  &  T.  S.  L.  RT.  v.  KIMBALL. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    January  6,  1914,) 

No.  2394. 

1,  Appbal  and  Ebbob  (S  1005*) — Jubisdiction  of  Fedbbal  Coubts — Citizbn- 
SHiP  OF  Plaintiff — Detebmination. 

Where  a  federal  court  submitted  to  a  special  jury  the  question  of  the 
citizenship  of  a  plaintiff  as  bearing  on  the  question  of  jurisdiction,  and 
ImpUedly  approved  its  finding  by  overruling  a  motion  to  dismiss  for  want 
of  jurisdiction,  an  appellate  court  cannot  reverse  the  judgment  on  that 
ground,  unless  clearly  satisfied  that  the  finding  was  wrong;    and,  where 

•F'or  other  casM  see  same  topic  &  8  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indezei» 
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the  facts  shown  might  have  supported  a  finding  either  way,  the  place  of 
legal  residence  is  largely  a  question  of  plalntlff*8  actual  Intent 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {|  3860- 
3876,  3948-3950;   Dec.  Dig.  i  1005.*] 

2.  JuBT  (I  136*) — Peremptory  Challenges — ^Federal  Courts. 

The  provision  of  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat  116€r 
[U.  S.  Comp.  St  Supp.  1911,  p.  241])  i  287,  that  **in  all  other  cases  (ex- 
cept those  of  felony)  civil  and  criminal  each  party  shall  be  entitled  to 
three  peremptory  challenges"  fixes  definitely  the  number  of  such  chal- 
lenges allowable  in  a  federal  court,  and  excludes  the  operation  of  a  state 
statute  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  {{  607-618;  Dec  Dig. 
§  136.*] 

3.  Jury  (8  126*) — Challenge  for  Cause — ^Discretion  of  Court. 

Where  a  Juror  was  at  first  excused  on  a  peremptory  challenge,  but  be- 
fore he  left  the  room  was  recalled  and  the  challenge  overruled,  it  was 
within  the  discretion  of  the  court  to  overrule  a  challenge  for  cause,  based 
on  the  prejudice  whic^  would  be  caused  in  the  juror's  mind  by  the  per- 
emptory challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  |  555;  Dec.  Dig.  § 
126.*] 

4.  Evidence  (§  545*) — Competency — Opinion  of  Physician. 

*.  The  testimony  of  a  physician  held  to  show  a  sufficient  basis  for  the 
admission  of  his  opinion  as  an  expert  as  to  the  extent  of  an  injury  re- 
ceived by  a  plaintiff. 

[Ed,  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  2360-2362;  Dec. 
Dig.  {  545.*] 

5.  Damages  (§  173*) — Personal  Injury — Evidence. 

On  the  question  of  damages  from  loss  of  earning  capacity  caused  by  an 
injury  to  a  plaintiff,  who  was  engaged  in  a  gainful  occupation,  evidence  of 
actual  absence  from  business,  of  time  spent  in  a  hospital,  and  lost  through 
other  illness  caused  by  the  injury,  is  proper  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  {{  490^92,  501 ; 
Dec  Dig.  {  173.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio ;  John  W.  KilHts,  Judge. 

Action  at  law  by  Bertha  G.  Kimball  against  the  Detroit,  Monroe  & 
Toledo  Short  Line  Railway.  Judgment  for  plaintiflF,  and  defendant 
brings  error.    Affirmed: 

See,  also,  189  Fed.  409. 

Mrs.  Kimball,  who  was  the  plaintiff  below,  alleged  serious  physical  injury 
suffered  in  a  collision  while  she  was  a  passenger  on  a  railroad  of  the  plain- 
tiff in  error,  a  Michigan  corporation.  Claiming  residence  and  citizenship  in 
Ohio,  Mrs.  Kimball  brought  this  action  in  the  United  States  District  Court,  at 
Toledo,  and  eventually  recovered  the  judgment  to  reverse  which  this  writ  of 
error  is  brought 

One  of  the  defenses  set  up  In  the  answer  was  that  Mrs.  Kimball  was,  in 
truth,  a  citizen  of  Michigan,  and  not  of  Ohio,  and  hence  the  jurisdiction  of 
the  court  was  denied.  The  District  Court  held  a  preliminary  inquiry  on 
this  subject,  and  submitted  the  issue  to  a  jury,  which  found  that  she  was  a 
citizen  of  Ohio.  It  is  not  entirely  clear  whether  this  verdict  was  treated  as 
controlling  or  as  advisory  merely,  but.  upon  motion  that  the  case  be  dismissed 
for  lack  of  jurisdiction  notwithstanding  the  verdict  of  the  jury,  the  District 
Judge  filed  an  opinion  indicating  that  he  thought  the  verdict  was  right  un- 
der the  testimony,  and  he  denied  the  motion.    A  special  bill  of  exceptions, 

-*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexoa 


Digitized  by 


Google 


DETROIT,  M.  A  T.  S.  L.  RT.  V.  KIMBALL  567 

showing  the  proceedings  on  this  trial  of  the  question  of  citizenship,  was  set- 
tled and  preserved.  At  a  later  term,  the  case  came  on  for  trial  on  the  merits. 
This  trial  was  mainly  directed  to  the  question  of  damages,  since  the  facts  of 
the  collision  and  Mrs.  Kimball's  status  as  a  passenger  were  not  in  dispute. 
However,  she  was  cross-examined  at  length  as  to  her  citizenship,  and  on  that 
subject  a  showing  was  made  which  was  not  identical  with  that  which  developed 
on  the  preliminary  trial. 

The  errors  alleged  are:  (1)  In  instructions  to  the  Jury  on  the  citizenship 
trial,  and  in  not  dismissing  the  case,  on  the  final  hearing,  for  lack  of  Jurisdic- 
tion; (2)  in  overruling  a  challenge  to  a  Juror;  (3)  in  rulings  admitting  and 
excluding  testimony;  (4)  in  refusing  defendant's  requests  for  special  charges, 
and  in  the  charge  as  given. 

King,  Tracy,  Chapman  &  Welles,  of  Toledo,  Ohio,  for  plaintiff  in 
error. 

G.  B.  Keppel,  of  Toledo,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. ' 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  criticism  as  to  instructing  the  jury  on  the  preliminary  trial  is  that 
the  court  said  Mrs.  Kimball's  testimony,  referring  to  her  intention  to 
keep  her  "home"  in  Toledo,  might  properly  be  considered  as  intended 
to  refer  to  her  citizenship  status.  This  was  clearly  not  beyond  the 
proper  function  of  the  trial  judge  in  assisting  the  jury. 

As  to  the  merits  of  the  citizenship  question,  the  assignments  of  er- 
ror present  only  the  proposition  that  it  was  the  imperative  duty  of 
the  court  to  dismiss  the  case  for  lack  of  jurisdiction.  Upon  the  final 
trial,  this  issue  was  not  submitted  to  the  jury,  nor  was  any  request 
made  for  such  submission.  The  record,  therefore,  contains  a  finding 
by  a  jury,  and  (if  the  question  was  really  in  the  end  one  for  the  court) 
implies  a  finding  by  the  court  that  Mrs.  Kimball  was  a  citizen  of  Ohio. 
In  this  state  of  the  record,  the  judgment  cannot  be  overturned  on  this 
ground,  unless  we  are  clearly  satisfied  that  the  finding  is  wrong.  See 
Note  1.^  The  evidence  here  does  not  require  that  conclusion.  Mrs. 
Kimball  had,  for  some  years  before  the  accident,  maintained  a  sum- 
mer boarding  house  at  Mt.  Clemens,  Mich.,  and  each  season  had  closed 
up  the  house  and  spent  part  of  the  year  in  Cleveland,  generally  with 
her  mother.  She  testified  that,  after  the  accident  and  before  suit 
brought,  she  had  determined  to  give  up  the  Mt.  Clemens  enterprise 
and  to  make  her  permanent  home  in  Cleveland,  made  efforts  to  get 
rid  of  the  lease  of  her  Mt.  Clemens  house  and  to  sell  her  furniture, 
and  had  gone  to  Cleveland  to  stay,  and  insisted  that,  although  she  had 
been  unable  to  dispose  of  her  Mt.  Clemens  property  and  had  contin- 
ued the  business  there  about  as  before,  she  had  never  given  up  her  in- 
tention to  reside  permanently  in  Ohio.  The  proof  of  acts  evidencing 
her  intention  to  make  her  real  home  in  Ohio  is  inconclusive;  the  in- 
ference that  her  home  was  in  Michigan,  rather  than  in  Ohio,  both  be- 

1  Note  1. — For  a  discussion  of  the  burden  of  proof  on  snch  questions,  see 
opinions  of  Judges  Hook  and  Amidon  in  Hill  v.  Walker,  167  Fed.  241,  92  C. 
O.  A.  633.  The  principal  case  does  not  present  the  problem  of  a  finding  of 
diverse  citizenship  which  is  against  the  clear  weight  of  the  evidence. 
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fore  and  after  the  accident,  would  be  as  natural  from  all  her  acts  as 
any  other  inference  would  be ;  but  where  a  person  is,  during  a  series 
of  years,  habitually  living  in  two  different  states  for  parts  of  each 
year,  the  location  of  the  legal  residence  is  determined  largely  by  the 
actual  intent,  and  in  the  face  of  her  testimony  as  to  this  intent,  we  can- 
not say  that  the  findings  of  the  court  and  jury  are  clearly  wrong. 

[2]  2.  In  the  course  of  selecting  the  jury,  and  after  defendant  had 
exercised  three  peremptory  challenges, "defendant  interposed  a  fourth 
similar  challenge.  This  was,  at  first,  sustained  by  the  trial  judge,  fol- 
lowing the  Ohio  state  practice  and  a  special  rule  of  the  Circuit  Court 
(apparently  tacitly  continued  in  the  District  Court  after  January  1, 
1912^  adopting  that  practice;  but  immediately,  and  before  the  juror 
had  left  the  room,  the  judge  recalled  this  ruling  and  seated  the  juror. 
This  was  because  the  judge  thought  that  section  287  of  the  Judicial 
Code  operated  to  abrogate  the  local  rule,  and  forbade  more  than  three 
challenges  of  this  class.  In  this  we  think  the  District  Judge  was 
clearly  right  This  section  says  that  "in  all  other  cases,  civil  and  crim- 
inal, each  party  shall  be  entitled  to  three  peremptory  challenges." 
Counsel  argue  that  the  word  "entitled"  is  a  word  of  grant  and  not  a 
word  of  limitation ;  that  it  fixes  the  minimum  and  not  the  maximum. 
We  cannot  agree  with  this  construction.  We  think  this  section,  which, 
without  change  in  this  respect,  has  been  in  force  since  1872  (R.  S.  § 
819  [U.  S.  Comp.  St.  1901,  p.  629]),  is  intended  not  merely  to  give  a 
minimum  or  to  limit  the  maximum  number  of  challenges,  but  finally 
to  fix  that  number;  and.  Congress  having  spoken,  the  jury  conform- 
ity statute  (R.  S.  §  800)  had  no  further  force  (if,  indeed,  it  ever  ai>- 
plied  to  the  selection  of  jurors  on  the  trial). 

[3]  It  was  not  error  thereafter  to  overrule  the  challenge  against 
this  same  juror  based  on  the  prejudice  which  would  arise  in  his  mind 
because  he  had  been  peremptorily  challenged.  Whether  such  an  oc- 
currence would  seriously  affect  the  man's  impartiality  must  be  deter- 
mined in  each  instance  by  the  trial  judge.  His  ruling  here  was  fairly 
within  his  discretion.  Nor  can  we  think  that,  by  his  momentary  dis- 
charge, the  juror  had  become  a  mere  bystander,  incapable  of  recall 
into  the  box. 

[4]  3.  A  physician,  an  expert  witness  for  plaintiff,  was  permitted 
to  state  his  opinion  that  she  had  "an  affection  of  the  spine  at  the  elev- 
enth dorsal  vertebra — either  a  congestion  or  exudation  in  the  spinal 
column."  This  was  objected  to  and  sought  to  be  stricken  out  for  the 
reason  that  it  was  not  based  either  upon  a  hypothetical  question  or  on 
any  sufficient  knowledge,  study,  or  examination  by  the  witness.  The 
objection  rested  on  the  doctor's  admission  that  there  were  no  "ob- 
jective symptoms"  which  particularly  tended  to  support  his  diagnosis. 
He  had  testified,  however,  that,  in  making  this  diagnosis,  he  had  ex- 
amined the  spinal  column,  going  over  the  vertebrae  one  after  another, 
and  that  he  had  given  her  electric  treatment  along  the  spine,  and  had 
applied  that  treatment  repeatedly  and  especially  to  this  particular  ver- 
tebra, that  the  electrical  treatment  brought  no  reaction,  but  that  pres- 
sure caused  a  "flinching"  that  he  was  sure  was  involuntary.  There  is 
apparent  confusion  in  the  record  between  witness  and  examiner,  in 
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the  use  of  the  phrase  "objective  symptoms,"  and  it  is  not  clear  that 
when  the  doctor  disclaimed  "objective  symptoms,"  he  meant  that  his 
physical  and  electrical  examination  and  treatment  at  this  point  did  not 
disclose  local  conditions  justifying  his  conclusions.  For  all  the  record 
shows,  and  for  all  we  can  judicially  know,  the  lack  of  reaction  to  an 
electrical  shock  and  the  sensitiveness  to  pressure  at  that  point  may 
have  sufficiently  indicated  some  "exudation  or  congestion."  However 
erroneous  it  may  appear  to  an  expert,  the  doctor's  entire  testimony 
tends,  at  least,  to  support  his  inference.  There  was  no  error  in  receiv- 
ing this  statement. 

The  court  permitted  plaintiff  to  testify  that,  for  several  years  before 
the  accident,  her  average  earnings  or  net  profits  in  the  boarding  house 
business  at  Mt.  Clemens  had  been  from  $800  to  $900  a  year.  Objec- 
tions were  based  on  the  groimd  that  such  profits  were  speculative,  and 
that  they  were  not  shown  to  be  different  after  the  accident,  while  the 
true  measure  of  damages  was  her  loss  of  earning  capacity.  Whatever 
the  admissibility  of  this  testimony,  the  court  charged: 

"One  of  the  items  of  damage  claimed  here  is  in  reference  to  the  loss  suf- 
fered by  the  plaintiff  in  her  business  as  a  hotel  or  boarding  house  keeper. 
You  will  disregard  any  claims  asserted  by  her  in  that  connection." 

And  further: 

**She  would  be  entitled  to  compensation  for  the  loss  of  earning  capacity, 
if  any«  occasioned  by  reason  of  this  injury,  not  taking  into  consideration  these 
boarding  house  profits." 

This  charge  cured  the  error,  if  any,  in  admitting  testimony.  If  it 
was  thought,  as  is  now  urged,  that  the  general  permission  to  give  dam- 
ages for  "loss  of  earning  capacity,"  although  the  common  and  ordi- 
nary measure  of  damages,  was  inappropriate  in  this  case,  special  lim- 
iting instructions  should  have  been  asked. 

The  remaining  assignments  of  error  relating  to  receiving  and  re- 
jecting evidence,  we  think  do  not  merit  detailed  discussion.  If  the 
objections  involved  were  well  taken,  we  are  satisfied  that  they  involve 
nothing  seriously  prejudicial. 

[5]  4.  The  court  was  asked  to  charge  that  there  was  no  evidence 
that  plaintiff  had  suffered  any  loss  of  earning  capacity.  The  court,  on 
the  contrary,  left  this  question,  generally,  to  the  jury,  as  above  stated. 
The  request  was  based  on  the  theory  that  the  loss  of  boarding  house 
profits  could  not  be  considered,  and  that  there  was  nothing  else.  There 
was,  however,  proof  of  actual  absence  from  business,  of  time  spent 
in  a  hospital,  and  of  other  illness  and  of  physical  and  mental  suffer- 
ing. These  things,  suffered  by  one  engaged  in  a  gainful  occupation, 
naturally  imply  a  general  loss  of  earning  capacity.  Some  limitations 
of  this  general  and  naturally  implied  right  to  recover  for  such  loss 
might  have  been  proper  to  this  case,  but  they  were  not  asked. 

The  judgment  is  affirmed,  with  costs. 
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(211  Fed.  619) 

In  re  YORKVILLE  COAL  CO. 

In  re  TARRULLI  et  al. 

(Circuit  Court  of  Appeals,  Second  Circnit    January  13,  1914.) 

No.  132. 

1.  Bankbuptct  (8  293*)  —  Property  Belonoinq  to  State  —  Recovert  —  Ad- 

verse Claims — Summary  Proceedings. 

In  summary  proceedings  In  bankruptcy  by  a  trustee  against  third  per- 
sons to  recover  property  claimed  adversely,  the  bankruptcy  court  has  ju- 
risdiction to  determine  whether  the  claim  asserted  Is  merely  colorable,  but 
may  not,  against  claimants'  objection,  pass  on  the  truthfulness  of  the 
witnesses  and  the  weight  of  the  testimony  as  affecting  the  merits  of  the 
claim. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |{  411,  417; 
Dec.  Dig.  §  293.*] 

2.  Bankruptcy  (§  293*) — Adverse  Claims — ^Determination — Jurisdiction. 

Where  a  bankrupt's  trustee  sought  to  recover  possession  of  certain 
wagons  which  were  not  in  the  bankrupt's  possession  when  the  petition  was 
filed,  but  which  several  days  before  had  been  sold  by  the  bankrupt's  presi- 
dent to  claimants,  and  their  claim  of  title  pursuant  to  such  sale  was  sup- 
ported by  their  sworn  testimony  that  the  wagons  were  purchased,  paid 
for,  and  delivered  to  them,  such  testimony  showed  the  existence  of  an  ad- 
verse claim  which  was  not  merely  colorable,  however  unsustainable  on 
the  merits,  and  hence  was  not  determinable  in  summary  proceedings  in 
bankruptcy  over  claimants'  protest 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  411,  417; 
Dec.  Dig.  {  293.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  bankruptcy  proceedings  of  the  Yorkville  Coal  Com- 
pany. Petition  by  Joseph  TarruUi  and  another  to  revise  an  order  di- 
recting the  delivery  of  certain  wagons  by  petitioners  to  the  trustee. 
Order  reversed. 

An  involuntary  petition  in  bankruptcy  was  filed  against  the  Yorkville  Coal 
Company  on  December  21,  1912,  and  George  B.  Leonard  was  appointed  re- 
ceiver and  subsequently  trustee.  An  order  of  adjudication  was  entered  on 
January  7,  1913.  The  trustee,  about  March  3,  1913,  moved  that  the  petitioners 
herein,  TarruUi  and  Sandqulst,  should  be  required  to  show  cause  why  they 
should  not  be  required  to  turn  over  to  the  trustee  certain  wagons  which  it  was 
alleged  belonged  to  the  bankrupt  A  hearing  was  had  before  a  special  mas- 
ter. The  petitioners,  before  any  evidence  was  taken,  while  evidence  was  be- 
ing taken  and  at  the  conclusion  of  the  evidence,  contended  that  the  special 
master  had  not  any  jurisdiction  and  that  it  was  not  in  his  power  to  go  any 
further  than  to  see  whether  there  was  any  basis  for  an  adverse  claim.  Their 
objection  was  overruled,  and  they  took  an  exception.  The  special  master 
recommended  that  an  order  be  issued  requiring  the  petitioners  to  turn  the 
wagons  over  to  the  trustee,  and  that  they  should  be  required  to  pay  the  costs 
and  disbursements  of  the  proceeding.  Such  an  order  was  made  by  the  Dis- 
trict Court 

Peter  Klein,  of  New  York  City,  for  appellants. 
Abraham  Brill,  of  New  York  City,  for  trustee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

*For  oUier  cases  see  same  topic  6  8  mxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  question  which  comes  before  this  court  is  whether  a  bankruptcy 
court  in  a  summary  proceeding  to  determine  whether  an  adverse  claim 
existed  in  fact  at  the  time  of  the  filing  of  a  petition  in  bankruptcy  or 
was  simply  "colorable,"  has  a  right  to  pass  upon  the  truthfulness  of 
the  witnesses  and  the  weight  of  3ie  testimony  and  thus  determine  the 
merits  of  the  claim. 

The  property  involved  consists  of  three  wagons  which  the  trustee 
claims  as  the  property  of  the  bankrupt  which  claim  is  denied  by  the  pe- 
titioners, who  assert  an  adverse  title. 

[2]  It  appears  from  the  facts  disclosed  in  the  record  that  the  wag- 
ons which  the  trustee  seeks  to  recover  were  not  in  the  bankrupt's  pos- 
session on  December  21,  1912,  when  the  petition  in  bankruptcy  was 
filed.  On  that  day,  and  on  several  days  prior,  the  wagons  were  in 
the  possession  of  Sandquist.  TarruUi's  claim,  as  the  record  shows,  is 
based  upon  a  sale  which  he  alleges  was  made  of  the  wagons  to  him  by 
Benedetto,  the  president  of  the  bankrupt  corporation,  which  sale,  it  is 
alleged,  also  took  place  prior  to  the  day  when  the  petition  in  bankrupt- 
cy was  filed.  This  claim  is  supported  by  the  sworn  testimony  of  both 
TarruUi  and  Benedetto.  There  is  sworn  testimony  to  the  eflfect  that 
the  property  was  paid  for  by  TarruUi  and  delivery  was  made  under 
the  contract.  The  testimony  shows,  therefore,  an  adverse  claim,  and 
as  the  facts  upon  which  it  rests  are  stated  under  oath  as  having  oc- 
curred prior  to  the  date  when  the  petition  in  bankruptcy  was  filed,  the 
basis  for  the  adverse  claim  existed  at  the  time  of  the  filing  of  the  pe- 
tition. The  purpose  of  the  preliminary  investigation  is  to  find  out 
whether  there  are  any  facts  which  might  form  a  basis  of  an  adverse 
claim  so  as  to  send  it  to  trial  in  a  plenary  suit.  When  the  inquiry  dis- 
closes such  facts  the  purpose  of  the  preliminary  investigation  is  ac- 
complished, and  the  inquiry  should  then  have  been  brought  to  a  close. 
In  this  preliminary  investigation  in  the  bankruptcy  court  there  is  no 
right  to  try  the  claim  upon  the  merits,  to  weigh  testimony  against  tes- 
timony, and  to  find  certain  testimony  to  be  true  and  certain  testimony 
not  to  be  true.  That  would  be  to  deny  the  parties  the  right  to  a  trial 
before  a  jury. 

The  special  master  in  this  proceeding  seems  to  have  understood  that 
he  had  the  right  to  weigh  testimony  against  testimony  and  to  pass  up- 
on the  credibility  of  the  witnesses,  and  the  conclusion  he  came  to 
was  that  the  claim  made  by  TarruUi  and  supported  by  the  testimony  of 
Benedetto  that  a  sale  had  taken  place  was  untrue,  and  was  an  after- 
thought originated  after  the  filing  of  the  petition  in  bankruptcy  and 
in  order  to  defeat  the  trustee's  right  to  the  property.  He  so  reported 
to  the  District  Court,  and  recommended  that  an  order  be  entered  re- 
quiring TarruUi  and  Sandquist  to  turn  the  wagons  over  to  the  trustee, 
and  that  they  should  pay  the  costs  and  disbursements  of  the  proceed- 
ing. In  the  District  Court  the  same  course  was  pursued.  The  court 
weighed  the  evidence  and  tried  the  case  on  the  merits.  The  court  be- 
low in  its  opinion  found  in  favor  of  the  trustee,  and  against  the  claim- 
ants, saying: 

"It  is  true  that  the  testimony  is  three  to  one  against  the  trustee,  but  num- 
bers count  for  very  little.    In  the  first  place,  Benedetto*s  story  is  not  borne 
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out  by  the  books.  Moreover,  the  general  earmarks  of  the  transaction  are  so 
suspicious." 

We  think  the  court  below  fell  into  error  through  its  misapprehension 
of  the  decision  of  the  Supreme  Court  in  Mueller  v.  Nugent,  184  U.  S. 
1,  22  Sup.  Ct.  269,  46  L.  Ed.  405.  In  that  case  the  court  held  that  the 
bankruptcy  court  had  jurisdiction  in  a  summary  proceeding  to  ascer- 
tain whether  there  was  any  basis  for  an  adverse  claim  actually  exist- 
ing at  the  time  of  the  filing  of  the  petition,  or  whether  the  claim  was 
merely  "colorable."  The  court  below  evidently  thought  that,  in  order 
to  determine  whether  the  claim  asserted  by  TarruUi  and  Sandquist  was 
colorable,  it  had  the  right  to  determine  whether  the  claim  was  a  fraud- 
ulent one,  based  on  false  testimony  and  not  worthy  of  credence.  This 
certainly  was  not  the  meaning  of  the  Supreme  Court.  The  court  siaid 
that  the  bankruptcy  court  acts  within  its  jurisdiction  in  a  summary  pro- 
ceeding in  entering  into  an  inquiry  to  find  whether  there  is  any  basis 
in  fact  in  support  of  a  party's  contention  that  he  is  an  adverse  claim- 
ant. It  is  to  find  out  whether  the  claim  is  merely  colorable,  or  wheth- 
er it  is  "real,  even  though  fraudulent  and  voidable."  And  if  the  claim 
is  real,  even  though  it  may  be  fraudulent  and  voidable,  the  court  must 
decline  to  finally  adjudicate  on  the  merits.  An  adverse  claim,  in  other 
words,  does  not  fall  short  of  being  real  because  the  court  thinks  it  is 
founded  on  false  testimony  and  is  fraudulent  and  voidable.  It  should 
be  noted  that  in  the  Nugent  Case  no  adverse  claim  to  the  cash  in 
question  was  made  by  the  respondent  at  any  time  until  after  the 
decision  of  the  District  Court,  when  he  asked  to  amend  his  plead- 
ing by  asserting  that  he  held  the  money  not  as  the  agent  of  the  bank- 
rupt but  adversely  to  him.  Leave  to  amend  was  refused,  a  disposition 
of  the  matter  which  the  Supreme  Court  held  to  be  within  the  discre- 
tion of  the  District  Judge  at  that  stage  of  the  case  and  not  reviewable. 
The  Supreme  Court,  moreover,  said  of  the  proposed  amendment  that 
it— 

•'did  not  even  then  set  forth  what  money  he  had  received,  and  how  and  when 
it  came  to  his  hands,  or  the  circumstances  under  which  he  claimed  to  hold  it 
adversely,  but  put  forward  simply  a  conclusion  of  law." 

The  case  at  bar  is  materially  different.  The  claim  of  Tarrulli  and 
Sandquist  in  this  proceeding  is  a  real  adverse  claim.  That  it  may  be 
found  ultimately  to  be  fraudulent  and  voidable  is  not  at  all  material  at 
this  stage  of  the  proceedings.  The  basis  of  an  adverse  claim  is  dis- 
closed by  the  testimony  when  it  is  of  such  a  nature  that,  if  submitted 
in  a  court  and  no  evidence  is  offered  in  contradiction,  it  would  be  suf- 
ficient to  support  a  judgment  in  favor  of  the  claimant.  A  claim  is  not 
adverse  if  it  consists  merely  in  a  refusal  to  turn  over  property  to  the 
trustee,  but  it  is  not  prevented  from  being  adverse  because  it  is  based 
on  false  testimony,  or  originates  in  a  fraudulent  transaction.  When 
the  bankruptcy  court  undertakes  to  pass  upon  the  question  as  to  the 
truth  or  falsity  of  the  testimony  on  which  the  claim  rests,  it  usurps  a 
jurisdiction  which  it  does  not  possess^  and  it  assumes  to  pass  on  the 
merits. 
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In  Re  Tarbox  (D.  C.)  185  Fed.  985,  the  court  says: 
"Plainly  the  trustee  cannot  enlarge  the  referee's  Jurisdiction  merely  by  al- 
leging that  the  claim  under  which  the  property  is  held  has  not  merits  or  is 
fraudulent,  or  by  calling  it  'merely  colorable,*  when  no  other  reasons  appear 
for  so  describing  it  than  its  alleged  want  of  merit  or  fraudulent  character.*' 

And  in  Re  Blum.  202  Fed.  883,  121  C.  C.  A.  241,  the  court  said: 
"The  term  'colorable,'"  as  used  with  reference  to  adverse  claims,  means 
"merely  that  if  a  respondent  sets  up  as  facts,  and  not  as  conclusions  of  law, 
matters  which,  if  true,  would  constitute  a  statement  of  an  adverse  claim,  then 
the  claim  would  be  adverse  and  not  colorable,  and  not  within  the  Jurisdic- 
tion of  the  referee." 

The  bankruptcy  court  in  a  summary  proceeding  may  inquire  wheth- 
er a  claim  is  not  merely  asserted  (colorable),  but  whether  there  are 
facts  which,  if  true,  would  be  the  basis  for  a  legal  claim.  Whether 
the  facts  are  true  or  fraudulent  or  false  or  fictitious,  it  cannot  deter- 
mine without  the  claimant's  consent.  It  is  the  claimant's  right  to  have 
the  truth  of  the  testimony  and  the  merits  of  the  claim  determined,  if 
he  so  prefers,  in  a  plenary  suit. 

The  order  is  reversed,  with  costs  to  the  petitioners  appellants. 


<2H  Fed.  331) 

NEW  YORK,  N.  H.  &  H.  R.  CO.  ▼.  PONTILLO. 

(Circuit  Court  of  Appeals,  Second  Circuit   January  13, 1914.) 

No.  111. 

Master  and  Sebyant  (|  137*) — Negligence. 

/  Where  decedent,  a  tritck  walker  in  defendant's  employ,  was  walking  be- 

tween defendant's  main  track  and  a  siding,  in  the  clear,  as  defendant's 
train  approached  him  from  the  rear  on  the  main  track,  and  there  was 
nothing  to  indicate  to  the  fireman,  who  observed  him  for  a  quarter  of  a 
mile,  that  he  intended  to  step  on  the  track  in  front  of  the  engine,  as  he 
did  Just  prior  to  his  being  struck  and  killed,  the  fireman  was  not  negli- 
gent in  faiUng  to  signal  the  engineer  to  blow  the  whistle  to  attract  dece- 
dent's attention  to  the  approaching  train. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  209, 
270,  273,  274,  277,  278;   Dec  Dig.  $  137.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Connecticut ;  James  L.  Martin,  Judge. 

Action  by  Rosie  Pontillo,  as  administratrix  of  Angelo  Pontillo,  de- 
ceased, against  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany. The  action  was  brought  under  the  federal  Employers*  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1322])  to  recover  for  defendant's  alleged  negligence  in  caus- 
ing the  death  of  plaintiff's  intestate,  who,  at  the  time  he  was  killed, 
was  a  track  walker  on  defendant's  road  at  Hartford,  Conn.  A  ver- 
dict for  $4,000  was  rendered  in  favor  of  plaintiff,  and  defendant  brings 
error.    Reversed. 

*For  other  cases  see  same  topic  t  8  numbbb  in  Deo.  t  Am.  Diss.  1907  to  date,  St  Rep'r  Indexes 
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Joseph  F.  Berry  and  William  C.  Mitchell,  both  of  New  Haven, 
Conn.,  for  \  plaintiff  in  error. 

Clement  Scott  and  Ralph  O.  Wells,  both  of  Hartford,  Conn.,  for 
defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  Angelo  Pontillo,  the  plaintiff's  intestate,  had 
been  a  track  walker  for  about  12  years.  On  the  day  of  the  accident 
he  was  walking  in  the  middle  of  the  space  between  the  main  track,  on 
which  the  engine  which  killed  him  was  approaching,  and  a  siding.  His 
back  was  towards  the  engine  and  at  no  time  did  he  look  behind  him. 
The  space  between  the  two  tracks  was  between  7  and  8  feet.  The  en- 
gine which  struck  him  was  drawing  the  regular  train  from  Danbury  to 
Hartford.  The  train  was  running  on  time  and  at  the  usual  speed  of 
about  15  miles  an  hour.  As  the  track  curved,  the  engineer,  on  the 
right  side  of  the  engine,  was  unable  at  any  time  to  see  Pontillo.  The 
fireman  saw  him,  but  at  all  times,  until  just  prior  to  the  accident,  he 
was  walking  between  the  two  tracks  and  was  in  a  place  of  safety.  The 
engine  bell  was  ringing  at  the  time  of  the  accident,  and  had  been  ring- 
ing for  a  long  distance  prior  thereto.  When  the  engine  was  about  10 
feet  from  him,  Pontillo  shifted  his  position,  stepped  directly  in  f rcmt 
of  the  engine  and  was  killed. 
The  trial  judge  tersely  states  the  question  as  follows : 
"Plaintiff  places  her  right  of  action  upon  the  failure  of  the  fireman  to  ask 
the  engineer  to  sound  the  whistle." 

The  court  charged  the  jury,  inter  alia,  as  follows: 

"The  fireman  was  ringing  the  bell,  the  train  was  on  time;  the  other  tralA 
that  was  spoken  of  was  on  time  going  out  The  fireman  sees  a  man  walking 
the  track  in  a  place  where,  if  he  had  kept  his  position,  he  was  perfectly  safe. 
Now,  was  it  negligence  on  his  part  in  not  guessing  that  that  man  would  step 
out  of  a  safe  place  on  to  the  track  that  that  train  was  running  on,  due  that 
very  minute?  Not,  was  it  an  error  of  Judgment.  He  may  not  Judge  right 
as  to  what  a  man  will  do,  but  was  it  negligence?  If  it  was  only  an  error 
of  Judgment,  why,  even  if  the  master  was  there,  that  would  not  of  itself  be 
negligence.  Was  it  negligence  on  his  part  if  he  did  not  say  to  the  engineer, 
*There  is  a  man  on  ahead  here,  although  walking  where  he  is  safe  now,  he 
may  step  off  the  track,  and  you  better  sound  the  whistle.'  It  comes  right 
down  to  that.  So,  if  you  say  that  was  negligence,  why,  then  you  may  find  a 
verdict  for  the  plaintiff." 

Assuming  that  the  defendant  would  be  liable  for  the  negligence  of 
the  fireman,  we  are  unable  to  find  any  negligence  on  his  part.  The 
train  was  on  time,  running  at  its  usual  rate  of  speed. 

The  engineer  and  the  fireman  were  in  their  proper  places;  both 
were  looking  ahead  and  the  latter  was  ringing  the  engine  bell.  The 
fireman  saw  a  long  distance  ahead,  between  the  main  track  and  a  side 
track,  a  man  walking  in  the  same  direction  that  the  engine  was  going. 
It  is  true  that  he  testifies  that  at  the  time  he  did  not  know  that  this 
man  was  a  track  walker.  It  may  be  assumed  that  he  was  clad  in  la- 
borers' garments  and  was  carrying  the  hammer  and  wrench  used  in 
track  repairing.  However  this  may  be,  he  was  in  a  position  where  an 
ordinary  citizen  had  no  right  to  be  and  the  fireman  was,  at  least,  justi- 


Digitized  by 


Google 


GENERAL  ELECTRIG  CO.  V.  CITY  OP  DUNKIRK  575 

fied  in  assuming  that  the  man  he  saw  walking  ahead  was  familiar  with 
the  general  situation.  The  natural  inference  for  the  fireman  to  draw 
was  that,  being  in  a  safe  place,  he  would  stay  there.  If  the  fireman 
were  required  to  go  further  in  his  precautions,  he  would  naturally  as- 
sume that  if  the  man  stepped  upon  either  track  it  would  be  on  the  sid- 
ing and  not  the  main  track.  The  contingency  that  he  would  step  out 
on  the  main  track  directly  in  front  of  a  passenger  train  at  the  precise 
moment  that  it  was  due  at  that  point  without  turning  his  head,  seems 
too  remote  to  be  seriously  considered.  But  assume  that  the  fireman 
should  have  considered  it,  what  could  he  have  done?  When  the  engine 
was  a  quarter  of  a  mile  distant  there  was  no  occasion  for  apprehen- 
sion; as  they  approached  nearer  there  was  nothing  to  indicate  that 
Pontillo  intended  to  step  on  the  track  in  front  of  the  engine  and  the 
fireman  had  no  reason  to  suppose  that  he  would  do  so.  The  only  sug- 
gestion is  that  he  might  have  signaled  the  engineer  to  blow  the  whistle, 
but  he  might  well  have  hesitated  before  giving  such  a  signal.  Had  he 
done  so,  and  Pontillo,  alarmed  by  the  sudden  shriek  directly  behind 
him,  had  jumped  to  the  right  and  had  been  killed,  it  is  probable  that 
the  sounding  of  the  whistle  would  have  been  urged  as  an  act  of  the 
grossest  negligence.  In  other  words,  we  think  negligence  cannot  be 
predicated  of  the  fireman's  failure  to  signal  the  engineer  to  give  a  sig- 
nal which  might  have  converted  a  condition  of  safety  into  one  of  great 
peril.  We  cannot  believe  that  a  railroad  company  is  required  to  take 
such  extraordinary  and  speculative  precautions  as  are  here  suggested. 
The  judgment  is  reversed. 


(211  Fed.  657) 

GENERAL  ELECTRIC  CO.  v.  CITY  OF  DUNKIRK  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1914.) 

No.  124. 

Patents  (|  328*) — Validity  and  Infringement — Steam  Turbine. 

The  Emmet  patent,  No.  924,546,  for  improvements  in  steam  turbines, 
held  not  anticipated,  valid,  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Western  District  of  New  York,  granting  injunction  and  ac- 
counting in  a  suit  for  infringement  of  a  patent.  The  patent  is  num- 
ber 924,546  issued  June  8,  1909,  to  W  L.  R.  Emmet  for  improvements 
in  turbines.  The  opinion  of  Judge  Hazel  which  very  fully  sets  forth 
the  facts  will  be  found  in  211  Fed.  658. 

Thomas  F.  Sheridan  and  George  L.  Wilkinson,  both  of  Chicago, 
111.  (Edwards,  Sager  &  Wooster,  of  New  York  City,  and  Sheridan, 
Wilkinson  &  Scott,  of  Chicago,  111.,  on  the  brief),  for  appellants. 

Dyer,  Dyer  &  Taylor,  of  New  York  City  (Richard  N.  Dyer  and  John 
Robert  Taylor,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

*For  other  cases  see  eame  topic  A  S  nvaibbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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LACOMBE,  Circuit  Judge.  The  specifications  very  simply  and 
clearly  describe  the  mechanical  change  which  the  patentee  made  in  the 
structure  which  he  undertook  to  improve.  For  a  covering  ring,  com- 
posed of  a  single  integral  piece  of  metal,  shrunk  on  and  fastened  in 
place  by  screws  attaching  it  to  the  buckets,  he  substituted  a  ring  made 
in  sections  and  fastened  to  the  buckets  by  tenons  cut  out  of  the  solid 
metal  of  each  bucket  and  riveted  over  through  holes  in  the  ring.  If 
the  specifications  were  to  be  taken  as  disclosing  the  whole  situation, 
the  conclusion  would  follow  that  the  mere  substitution  of  a  riveted 
tenon  for  a  screw  was  such  an  elementary  mechanical  device  that  it 
involved  no  patentable  invention  to  make  the  change.  But  the  testi- 
mony throws  a  flood  of  light  upon  the  situation  which  confronted  Em- 
met, and,  as  it  seems  to  us  persuades  convincingly  to  a  different  con- 
clusion. The  rotors  in  these  turbines  revolve  at  enormous  speed — 6  to 
8  miles  a  minute  at  the  periphery.  The  centrifugal  stresses  and  other 
torsional — so-called  cyclonic — stresses  presented  a  problem,  for  the 
solution  of  which  the  mere  fact  that  steam  propellers  had  rings  riveted 
to  their  blades  would,  by  no  means,  be  a  sufficient  suggestion.  The 
best  effort  to  meet  the  problem,  before  Emmet  entered  the  field,  was 
a  continuous  shrunk  on  ring.  Its  continuity  was  the  feature  which 
commended  it ;  the  screws  which  fastened  it  to  the  blades,  or  to  a  few 
of  them — every  tenth  blade  usually — added  little  to  its  rigidity.  It  was 
unsuccessful;  in  the  demonstration  and  experimental  machines  in^' 
volving  the  other  improvements  which  Curtis  brought  into  the  art,  it 
was  an  element  of  imsafety.  How  should  that  difficulty  be  eliminated? 
No  one  can  read  the  testimony  of  the  various  engineers  who  were  en- 
gaged in  the  effort  to  make  the  Curtis  type  of  machine  a  success,  with- 
out realizing  that  the  answer  to  this  question  was  not  apparent  to  the 
man  "skilled  in  the  art,"  however  familiar  he  might  be  with  the  vari- 
ous ordinary  mechanical  devices  for  attaching  a  ring  to  spokes.  The 
answers  suggested  were — make  the  ring  stronger,  make  it  heavier, 
make  it — ^as  Junggren  suggested — of  a  better  grade  of  steel,  make  it 
without  a  welded  joint.  Evidently  all  were  so  impressed  with  the 
necessity  of  sticking  to  the  continuous  ring,  with  the  resisting  power 
which  its  integrity  possessed,  that  it  was  manifestly  a  new  departure 
to  cut  it  apart,  to  make  it  lighter,  and  to  impose  it  as  an  additional 
load  on  the  buckets,  instead  of  trying  to  relieve  the  buckets  by  making 
it  carry  itself.  The  evidence  clearly  indicates  to  us  that  it  was  a 
meritorious  invention. 

We  fully  concur  with  Judge  Hazel,  and  do  not  think*  it  necessary 
to  add  anything  to  his  discussion  of  the  other  points  in  the  case. 

I  vote  to  affirm. 

Decree  affirmed,  with  costs. 
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(211  Fed.  116) 

BLAKE  et  al.  v.  BALTIMORE  &  0.  S.  S.  CO.  OF  BALTIMORE  CITY  et  al 
(arcuit  Court  of  Appeals,  Fifth  Circuit    February  10, 1914.    Decree  modified' 

Marcb  3.  1914.) 
No.  2502. 

Salvage  (§  34*) — Right  to  Compensation — Nature  of  Sebvices. 

A  steamer  by  going  out  of  her  course  to  the  assistance  of  a  schooner 
which,  though  afloat,  was  lying  in  a  dangerous  anchorage,  in  response  to 
her  strenuous  call  for  help,  and  by  skillfully  towing  such  schooner  out  of 
danger  into  safe  waters,  rendered  a  salvage  service  of  meritorious  charac- 
ter for  which  it  was  entitled  to  compensation  and  reward  beyond  the 
actual  expense  for  deviation  and  the  actual  value  of  the  towage  services. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  f§  80-83;  Dec.  Dig. 
f  34.*  t 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia;   Emory  Speer,  Judge. 

Suit  by  the  Baltimore  &  Carolina  Steamship  Company  of  Baltimore 
City  and  others  against  William  L.  Blake  and  others.  From  a  decree 
in  favor  of  the  libelants  (203  Fed.  189),  defendants  appeal.    Modified. 

Daniel  H.  Hayne,  of  Baltimore,  Md.,  and  Wm.  Garrard,  of  Savan- 
nah, Ga.,  for  appellants. 

Edw.  S.  Elliott,  of  Savannah,  Ga.,  and  Geo.  Weems  Williams,  of 
Baltimore,  Md.,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PARDEE,  Circuit  Judge.  Upon  careful  consideration  of  the  evi- 
dence in  the  light  of  the  briefs,  we  concur  with  the  district  judge  in 
holding  that  the  services  rendered  by  the  steamer  Theodore  Weems, 
in  going  out  of  her  course  to  the  assistance  of  the  schooner  Fred  A. 
Davenport  on  her  strenuous  call  for  help  when  lying  in  a  dangerous 
anchorage  in  and  among  Frying  Pan  Shoals  off  the  Carolina  coast,  and 
in  skillfully  towing  the  said  Davenport  out  of  danger  into  safe  waters, 
was  a  successful  salvage  service  of  very  meritorious  character  for 
which  the  Weems  is  entitled  to  compensation  and  reward  beyond  the 
actual  expenses  for  deviation  and  the  actual  value  of  towage  services 
rendered;  and  the  only  open  question  is  the  amount  of  the  salvage 
award. 

The  appellants  contend  that  the  only  services  the  Weems  rendered 
the  Davenport  were  towage  services,  and  that  the  amount  allowed  by 
the  District  Court,  $6,500,  is  excessive  and  out  of  proportion  to  the 
services  actually  rendered,  the  risk  taken,  and  the  values  of  the  ves- 
sels and  cargoes  involved. 

The  appellees  stress  the  dangerous  situation  of  the  Davenport  the 
night  before  when  the  call  for  help  was  sent  out,  and  contend  that  on 
the  arrival  of  the  Weems  the  Davenport  was  practically  aground  and 
pounding  on  the  shoal  lumps  in  the  vicinity,  and  that  the  Weems  with 

*For  other  cases  see  same  topic  &  9  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
128  CCA. — 37  t  See  note  at  end  of  case. 
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great  difficulty  extricated  her  before  she  was  able  to  tow  her  out  to 
safe  waters. 

We  think  it  is  clear  from  the  evidence  that,  whatever  may  have  been 
the  Davenport's  condition  the  night  before  or  when  her  first  call  for 
assistance  was  sent  out,  at  the  time  the  Weems  arrived  the  Davenport 
was  afloat,  and,  although  in  a  dangerous  position,  needed  nothing  but 
towage  services  to  take  her  out  of  danger  into  safe  waters. 

While  this  is  the  case,  we  find  that  the  services  actually  rendered  by 
the  Weems  by  reason  of  the  call  for  assistance,  the  dangerous  waters 
navigated,  and  the  skillful  pilotage  required,  were  extraordinary  tow- 
age services,  and  even  upon  a  quantum  meruit  would  be  well  com- 
pensated and  require,  say,  an  allowance  of  $250  for  towage  per  se, 
$500  for  deviation,  and  $1,250  for  risk  to  steamer  and  cargo,  amount- 
ing to  $2,000;  and  doubling  that  amount  for  salvage  reward,  making 
$4,000,  about  9  per  cent,  of  the  value  of  the  Davenport,  cargo  and 
freight  (which  we  find  to  be  $44,000)  would  we  think  be  a  liberal  al- 
lowance to  the  Weems  in  the  premises,  and  be  fully  adequate  as  a  re- 
ward for  assisting  a  vessel  in  danger  and  distress  and  encourage  oth- 
ers to  do  likewise. 

For  these  reasons  the  decree  of  the  District  Court  is  amended  by  re- 
ducing the  amount  of  recovery  from  $6,500  to  $4,000,  and  as  amended 
is  affirmed. 

As  pending  this  appeal  the  appellants  took  additional  evidence,  the 
value  of  which  is  not  apparent,  thus  increasing  the  costs  in  this  court, 
the  costs  of  this  court  will  be  equally  divided. 

Modification  of  Decree. 

In  passing  upon  this  case  we  only  considered  and  decided  the  amount 
of  salvage  to  be  awarded.  In  determining  this  amount  we  considered, 
among  other  matters,  the  deviation,  the  risk  to  the  Weems  and  cargo, 
and  the  towage  services ;  but  we  made  no  specific  allowance  for  either 
risk,  cargo,  or  towage. 

We  find,  however,  that  our  former  decree  was  not  sufficiently  spe- 
cific. In  reducing  the  bulk  amount  of  salvage  awarded,  we  overlooked 
the  necessity  of  changing  other  figures  in  the  decree  amended,  par- 
ticularly in  relation  to  the  disposition  of  the  amount  awarded  between 
the  owners  of  the  Weems  and  the  master  and  crew  of  the  same — a 
matter  not  referred  to  in  the  assignments  of  error  nor  on  the  hearing 
nor  in  the  briefs. 

To  correct  this  omission  our  former  decree  is  set  aside,  and  in  lieu 
thereof : 

It  is  now  ordered  and  adjudged  that  the  decree  of  the  District  Court 
be,  and  the  saine  is,  amended  so  as  to  read  as  follows : 

"This  case  having  been  heard  on  the  pleadings  and  proof,  and  having  been 
argued  by  the  proctors  of  the  respective  parties,  and  due  deliberation  being 
had  in  the  premises,  it  is  now  ordered,  adjudged,  and  decreed  by  the  court,  in 
accordance  with  its  opinion  heretofore  filed,  that  libelants,  to  wit,  the  Balti- 
more &  Carolina  Steamship  Company  of  Baltimore  City,  a  corporation  duly 
incorporated  under  the  laws  of  the  state  of  Maryland,  and  C.  H.  Lewis,  master 
of  the  steamship  Theodore  Weems,  do  recover  against  the  respondents,  Wil- 
liam Ia  Blake,  as  managing  owner  of  the  schooner  Fred  A.  Davenport  and 
freight,  and  Maryland  Steel  Company,  owner  of  cargo,  claimants,  as  princi- 
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pals,  and  the  United  Fidelity  &  Guaranty  Company  as  surety,  the  sum  of 
four  thousand  ($4,000.00)  dollars,  and  that  said  respondents,  to  wit,  the  said 
William  L.  Blake,  as  managing  owner  as  aforesaid,  and  Maryland  Steel  Ck)m- 
pany,  as  principals,  and  the  United  States  Fidelity  &  Guaranty  Company,  as 
surety,  do  pay  the  said  libelants  the  said  sum  of  four  thousand  ($4,000.00) 
dollars,  together  with  costs  to  be  taxed.  It  Is  further  ordered  that  out  of  the 
said  sum  of  four  thousand  ($4,000.00)  dollars,  the  said  Baltimore  &  Carolina 
Steamship  Company  do  have  the  sum  of  three  thousand  and  eighty  ($3,0S0.00) 
dollars,  the  said  C.  ,H.  Lewis,  master,  do  have  the  sum  of  $120.00,  and  the 
other  officers  and  all  members  of  the  crew  of  said  steamship  do  have  each 
one  month's  wages,  which  will  aggregate  the  sum  of  eight  hundred  dollars.** 

And  as  amended  the  same  is  afRrmed.  The  costs  of  this  court  to  be 
equally  divided. 

The  petitions  for  rehearing  are  denied. 

NOTE.i 
Salvase  Awards  in  Federal  Courts. 

I.  Discretion  of  Court. 

[a]  (U.  S.  1898)  Upon  proof  that  the  public  custodian  of  lost  timber,  who 
himself  was  entitled  to  demand  75  cents  per  stick  for  timber  recovered,  paid 
regularly  to  salvors  50  cents  per  stick  for  timber  turned  over  to  him,  the 
court  allowed  a  salvor  50  cents  per  stick  as  against  the  owner  of  the  timber. 
Held  no  abuse  of  discretion.— Whltmlre  v.  Cobb,  88  Fed.  91,  31  C.  C.  A.  395. 

[b]  (U.  S.  1904)  A  salvage  award  is  not  to  be  based  on  the  mere  arbitrary 
Judgment  of  the  court,  but  must  be  governed  by  the  principles  of  the  law  of 
salvage,  which  require  the  amount  allowed  to  be  sufficiently  generous  to  en- 
courage others  to  render  Uke  service  under  like  conditions;  and  the  court,  in 
applying  these  principles,  cannot  follow  any  unvarying  rule  as  to  proportion 
with  reference  to  values. — The  Lottie  B.  Hopkins,  133  Fed.  405. 

[c]  (U.  S.  1906)  The  ancient  rule  for  the  allowance  of  a  moiety  of  the 
value  saved  in  the  salving  of  a  dereUct  to  the  salvors,  whUe  somewhat  flexi- 
ble, and  subject  to  change  in  extraordinary  cases,  is  a  safe  and  salutary  limit 
upon  Judicial  discretion,  and  not  to  be  lightly  disregarded. — The  Myrtle  Tun- 
nel, 146  Fed.  324. 

II.  Elements  in  Determination. 

[a]  (U.  S.  1896)  In  cases  of  salvage  in  harbors  where  tugs  are  abundant 
and  on  the  ground  or  near  by,  large  awards  should  not  be  made. — ^The  O.  C. 
Hanchett,  76  Fed.  1003,  22  C.  C.  A.  678. 

[b]  (U.  S.  1896)  Where  a  steamship  which  had  become  separated  from,  and 
was  unable  to  find,  a  disabled  vessel  she  was  attempting  to  save,  proceeded 
on  her  course  without  giving  notice  at  a  telegraph  station  less  than  50  miles 
off,  held,  that  this  fact  would  very  materially  reduce  the  salvage  allowed 
her,  the  vessel  having  been  finally  rescued  by  another  steamship. — ^The  Strath- 
nevls,  76  Fed.  855;  Canadian- Australian  S.  S.  Line  v.  The  Strathnevis,  Id.; 
Pacific  Imp.  Co.  v.  Same,  Id. 

[c]  (U.S.  1897)  That  a  vessel  which  has  gone  ashore  receives  injuries  in 
the  course  of  the  salvage  operations,  while  it  does  not  deprive  the  salvors  of 
their  claim  both  to  compensation  and  bounty,  Is  one  proper  to  be  considered 
in  determining  the  amount  of  the  award. — ^The  Haxby  v.  Merritt*s  Wrecking 
OrganizaUon,  83  Fed.  715,  28  C.  C.  A.  33. 

[d]  (U.  S.  1897)  That  a  vessel  is  in  part  disabled,  and  that  the  state  of 
the  wind  and  sea  is  such  as  would  in  time  probably  cause  her  to  drift  ashore, 
is  no  ground  for  greatly  increasing  the  compensation,  when  it  Is  certain  that 
assistance  would  In  any  event  have  reached  her  before  the  danger  became 
imminent—The  Montlcello  (D.  C.)  81  Fed.  211;  Padflc  Imp.  Co.  v.  Hatch,  Id. 

[e]  (U.  S.  1898)  In  fixing  the  amount  of  salvage,  the  importance  of  main- 
taining wrecking  companies  with  powerful  and  costly  appliances,  ready  at  a 

1  Supplemental  to  note  to  The  Lamington,  30  C.  O.  A.  280. 
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moment's  notice,  by  night  or  day,  to  repair  to  the  scene  of  a  disaster,  Is  to  be 
taken  into  consideration.— (I).  C.  1^97)  Merritt  v.  The  St.  Paul,  82  Fed.  104; 
Same  v.  International  Nav.  Co.,  Id.  Decree  affirmed  The  St  Paul  (iSdS)  86 
Fed.  340,  30  C.  C.  A.  70. 

[f]  (U.  S.  1899)  The  absence  of  other  assistance  is  an  important  element  to 
be  taken  into  consideration  in  determining  the  amount  of  a  salvage  award. — 
The  Boyne,  98  Fed.  444 ;  The  Volage,  Id. 

[g]  (U.  S.  1901)  Where  a  libelant  made  greatly  exaggerated  and  unwar- 
ranted claims  for  salvage  services  and  towage,  he  will  not  be  allowed  interest 
on  the  amount  awarded.— Merritt  &  Chapman  Derrick  &  Wrecking  Co.  v. 
Chubb,  113  Fed.  173,  51  C.  C.  A.  119. 

[h]  (U.S.  1903)  The  delay  and  injury  to  a  vessel  by  grounding  while  on 
her  way  to  another  port  for  a  supply  of  coal  made  necessary  by  her  going 
out  of  her  course  on  her  voyage  to  tow  a  disabled  ship  to  port  are  too  remote 
to  be  considered  as  elements  in  making  a  salvage  award,  even  if  the  ground- 
ing was  not  due  to  her  fault— The  Ereza,  124  Fed.  659. 

[i]  (U.  S.  1904)  Where  a  vessel  was  saved  from  speedy  destruction  by  the 
acts  of  salvors,  but  at  the  time  the  service  was  rendered  the  vessel  was  not  a 
derelict,  the  amount  of  salvage  should  not  be  determined  by  an  application 
of  the  rules  covering  the  apportionment  of  the  value  of  a  derelict  saved; 
nor  should  the  allowance  equal  what  the  owner,  in  the  presence  of  the  dis- 
aster, might  offer  for  the  rescue  of  the  same. — The  J.  Emory  Owen,  128  Fed. 
996. 

[J]  <U.  S.  1905)  The  saving  of  life  forms  an  essential  ingredient  where 
the  question  of  compensation  for  salvage  services  is  under  consideration. — 
The  Edith  L.  Allen,  139  Fed.  888. 

[k]  (U.  S.  1906)  Where  libelant,  who  had  rendered  a  salvage  service  to  a 
steamer,  seized  her  cargo  on  attachment  and  caused  a  considerable  loss  to 
the  owners,  although  the  shipowner  offered  to  give  security  for  the  full  amount 
of  any  claim  against  it,  a  reduction  of  the  salvage  award  on  that  account  by 
the  trial  court  will  not  be  disturbed  on  appeal. — ^The  Banes,  147  Fed.  192,  77 
C.  C.  A.  420. 

[11  (U.  S.  1907)  The  important  considerations  affecting  an  award  for  sal- 
vage service  are  whether  the  aided  vessel  could  have  saved  herself  or  was 
in  probable  danger  of  destruction  or  serious  injury,  and,  if  so,  her  value,  the 
degree  of  her  danger,  and  what  was  saved ;  also  whether  the  service  was  ren- 
dered with  promptitude,  skill,  vigor,  and  energy,  and  was  successful,  the  dan- 
ger and  hazard  in  rendering  the  service,  the  value  so  risked,  the  time  spent 
and  its  value,  and  the  damage  or  loss  to  the  vessel  by  which  the  service  was 
rendered.  The  award  should  also  be  made  with  reference  to  the  rule  that 
remuneration  should  be  liberal,  to  encourage  similar  services  in  other  cases. — 
The  W^estem  Star,  157  Fed.  489. 

[m]  (U.  S.  1912)  The  value  of  a  service  performed  is  not  to  be  estimated 
in  the  light  of  subsequent  events,  but  of  the  facts  which  seem  to  surround  it 
at  the  time.— The  Lowther  Castle,  195  Fed.  604. 

[nl  (Alaska,  1902)  Salvage  compensation  may  be  expanded  to  comprehend 
reward  for  peril  of  life  and  property.  The  amount  rests  in  the  sound  discre- 
tion of  the  court,  and  is  dependent  on  the  labor,  perils,  risk,  and  damages  in- 
curred, and  also  on  the  character  and  value  of  the  vessels  engaged. — ^The 
City  of  SeatUe,  1  Alaska,  471. 

III.  Amount  Awarded  in  General. 

[a]  (U.S.  1840)  Forty-seven  per  cent,  of  the  net  proceeds  of  a  cargo  al- 
lowed for  salvage  services. — The  Emery,  Fed.  Cas.  No.  4,445  (2  Adm.  Rec. 
342). 

[bl  (U.  S.  1859)  Forty-five  per  cent,  allowed  for  salvage  services  on  a  net 
value  of  $4,560.— The  Nathan  Hannan,  Fed.  Cas.  No.  10,029. 

[c]  (U.  S.  1897)  Where  a  tug  went  to  the  rescue  of  a  disabled  passenger 
and  freight  steamer,  drifting  in  stormy  weather,  with  the  wind  and  current, 
towards  dangerous  rocks,  and  towed  her  into  port,  there  should  be  awarded 
to  owners,  master,  and  crew  of  the  tug  $13,500  on  a  total  valuation  of  $343,- 
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000;  It  appearing  that  the  ser7ice  lasted  30  hours,  and  involved  considerable 
danger  and  risk,  as  shown  by  the  brealilng  and  loss  of  a  large  steel  hawser. — 
The  City  of  Puebla,  79  Fed.  982. 

[dj  (U.  S.  1898)  Services  of  tugs  which  came  promptly  to  the  assistance 
of  a  vessel  in  immediate  danger  of  sinliing  in  deep  water  from  collision,  and 
in  some  15  minutes,  without  danger  to  themselves,  beached  her  in  a  safe  place, 
held  to  be  salvage  services  for  which  $1,000  should  be  awarded. — (D.  C.  1897) 
The  George  W.  Clyde,  80  Fed.  157 ;  Commercial  Towboat  Co.  v.  The  George 
W.  Clyde,  Id. ;  Luckenbach  v.  Same,  Id. ;  Morning  Journal  Ass*n  v.  Same,  Id. 
Affirmed  (1898)  86  Fed.  665,  30  C.  C.  A.  292. 

[e]  (U.  S.  1899)  Where  salvage  services  which  occupied  less  than  a  day  are 
of  the  lowest  order,  and  the  crews  of  the  tugs  perform  only  services  in  the 
ordinary  course  of  employment,  the  award  to  them  should  not  be  more  than 
two  months'  pay. — Ulster  S.  S.  Co.  v.  Cape  Fear  Towing  &  Transportation 
Co.,  94  Fed.  214,  36  C.  C.  A.  201. 

[f]  (U.  S.  1899)  A  vessel  and  cargo,  of  the  estimated  value  of  $60,000, 
brought  only  $2,000  at  the  marshal's  sale,  the  great  loss  to  vessel  and  car^o 
having  been  sustained  prior  to  libelant's  finding  her.  Held,  that  a  moiety  of 
one-half  of  the  net  proceeds  is  a  reasonable  allowance  as  salvage  money. — 
The  Canada,  92  Fed.  196. 

[g]  (U.S.  1901)  The  steamer  S.  having  stranded,  the  W.  Co.,  as  salvor, 
made  a  contract  to  endeavor  to  get  her  off  and  deliver  her  at  N.  for  60  per 
cent  of  the  value  recovered.  The  contract  provided  that  such  company  should 
have  the  requisite  possession  and  control  of  the  property,  and  the  reasonable 
use  of  material  belonging  to  the  vessel.  Having  got  her  off  and  made  tem- 
porary repairs,  the  company  started  her  for  N.  in  tow  of  the  steam  tug  M. 
The  tug  becoming  temporarily  disabled,  by  losing  her  smokestack  and  rup- 
turing a  steam  pipe,  it  was  arranged  that  the  S.  should  take  her  in  tow  to  a 
place  178  miles  away,  which  was  accomplished  in  36  hours.  The  M.  was 
worth  $46,000.  The  S.,  which  was  afterwards  taken  to  N.,  there  sold  for  $45,- 
000.  Held  that,  while  the  owner  of  the  S.  was  entitled  to  compensation  for 
the  service  rendered  the  M.,  $750,  besides  an  allowance  for  extra  coal  and  oil 
consumed,  was  enough ;  the  danger  to  the  M.  not  being  serious,  and  only  the 
captain  and  engineer  of  the  S.  being  aboard  her,  she  being  otherwise  manned 
by  the  W.  Co.'s  men.— -The  I.  J.  Merritt,  106  Fed.  970. 

[hi  (U.  S.  1901)  A  percentage,  merely  as  a  basis  of  allowance,  is  not  a 
proper  guide  in  fixing  the  amount  of  an  award  for  salvage  services,  but  the 
true  rule  is  to  make  such  an  allowance  as  is  reasonable,  having  in  view  all 
the  circumstances  of  the  service,  and  such  as  will  afford  all  the  encourage- 
ment and  stimulus  to  salvage  operations  necessary  to  secure  the  most  effec- 
tive service.  The  only  proper  use  of  a  percentage  basis  is  to  furnish  a  con- 
venient mode  for  the  apportionment,  on  ship,  freight,  and  cargo,  of  the  amount 
which  the  court  otherwise  deems  reasonable  and  sufficient — The  Coya,  108 
Fed.  413. 

ti]  (U.  S.  1901)  The  admiralty  law  does  not  contain  any  scale  by  which 
to  determine  on  a  percentage  basis  the  amount  earned  by  salyors,  but  the 
rule  should  be  to  award  such  a  sum  as  will  give  a  moderately  liberal  com- 
pensation for  the  services  rendered,  considering  the  merit  of  the  service,  the 
value  of  the  property  saved,  and  all  the  other  facts  and  circumstances  ap- 
pe&rlng  in  the  particular  case. — ^The  Elm  Branch,  106  Fed.  952. 

[j]  (U.  S.  1902)  Awards  made  for  salvage  services  in  the  rescue  of  a  ship 
considered  by  the  appellate  court,  and,  under  all  the  evidence,  held  excessive, 
and  reduced.  Decree  (D.  C.)  112  Fed.  682,  modified.— The  Flottbek,  118  Fed. 
954,  55  C.  C.  A.  448. 

[k]  (U.  S.  1902)  A  sale  of  lumber  jettisoned  from  a  ship,  and  subsequently 
rafted  and  salved  by  other^  by  an  agent  of  the  ship,  at  private  sale  and  with- 
out advertisement,  does  not  fix  its  value  for  the  purpose  of  determining  the 
compensation  to  which  the  salvors  are  entitled. — ^The  Thomas  L.  James,  115 
Fed.  566. 

[11  (U.  S.  1903)  In  awarding  compensation  to  a  ship  for  salvage  services 
rendered  while  she  was  on  a  voyage  to  or  from  a  port  of  the  United  States, 
under  section  3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  445  [U.  S, 
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Comp.  St  1901,  p.  2M6]),  the  value  of  her  cargo  and  freight  are  to  be  exclud- 
ed from  consideration.--The  Ereza,  124  Fed.  659. 

[m]  (U.  S.  1903)  An  award  for  salvage  services  will  not  be  abated  because 
of  the  exorbitant  demands  of  the  salvors  made  before  suit,  where  their  libel 
demanded  no  particular  sum,  and  they  did  not  attempt  to  hold  the  vessel, 
but  permitted  her  to  go,  and  agreed  to  accept  a  bond  to  be  fixed  by  the  court. 
—The  Apache,  124  Fed.  905. 

[nl  (U.  S.)  A  cargo  of  sugar  in  port,  on  which  the  duty  had  been  paid, 
subject  to  repayment  in  case  of  its  destruction  before  landing,  was  exi)osed 
to  danger  of  injury  or  destruction  by  fire,  and  the  court  made  an  award  to 
the  salvor  equal  to  10  per  cent,  of  the  value  of  the  sugar.  Held,  that  such 
award  must  be  computed  on  the  value  of  the  sugar  with  the  duty  unpaid, 
since  that  was  its  actual  value  and  the  amount  saved  to  the  owner.  The  re- 
maining  sum,  which  went  to  make  up  the  market  value  of  the  sugar  with  the 
tax  paid,  represented  no  property  interest  in  the  thing  salved,  but  merely  the 
tax,  which  could  not  properly  be  the  subject  of  salvage;  and  its  loss,  more- 
over, would  have  been  the  loss  of  the  government,  which  had  no  interest  In 
or  relation  to  the  property,  and  could  not  be  made  a  party,  or  affected  by 
the  salvage  award.— (D.  0.  1901)  Cornell  Steamboat  Co.  v.  1,883  Bags  of  Su- 
gar, 108  Fed.  277,  affirmed  United  States  v.  Cornell  Steamboat  Co.  (1900)  26 
Sup.  Ct  648,  202  U.  S.  184,  50  L.  Ed.  987. 

[ol  (U.  S.  1910)  The  steam  schooner  Kelton,  with  a  cargo  of  lumber  in  part  on 
deck  and  in  part  below,  started  from  Grays  Harbor  to  San  Francisco,  and 
shortly  after  leaving  port  encountered  heavy  weather.  Two  days  later  she 
was  leaking  badly,  and  her  deck  load  was  jettisoned,  after  whidi  she  became 
unmanageable  and  filled.  She  finally  drifted  within  a  mile  or  a  mile  and 
a  half  of  the  shore,  where  her  anchors  were  dropped  and  held.  The  next 
day  the  sea  was  calm,  and,  in  response  to  a  distress  signal,  a  life  saving 
crew  took  the  crew  off  and  the  master  started  to  obtain  a  tug,  but  the  Kelton 
was  taken  in  tow  by  the  steam  schooner  Washington,  which  found  her  de- 
serted, and  towed  into  the  Columbia  river  and  beached.  The  place  where 
she  was  left  was  not  well  chosen,  and  a  large  amount  was  expended  in  getting 
her  afloat  and  taking  her  to  Portland.  She  should  have  been  taken  farther 
up  the  river,  and,  although  the  Washington  claimed  to  be  unable  to  do  so, 
the  assistance  of  a  tug  was  offered  her  and  refused.  The  salvage  service  was 
not  attended  with  much  danger,  and  the  towing  required  22  hours.  Held, 
that  the  Kelton  was  not  a  derelict,  and  that  the  unskillful  manner  in  which 
she  was  handled  detracted  from  the  value  of  the  service;  that  the  Washing- 
ton should  be  awarded  one-sixth  of  the  salved  value  of  vessel  and  cargo. — 
The  Minnie  E.  Kelton,  181  Fed.  237. 

IV.  Derelicts. 

[al  (U.  S.  1883)  A  steamer,  heavily  laden,  suddenly  sprung  a  leak,  and 
quickly  filled,  in  the  narrow  channel  of  the  James  river.  She  was  hastily 
abandoned  by  her  master  and  crew,  without  casting  anchor  or  setting  lights, 
and  settled  lightly  on  the  bottom,  where  she  was  liable  to  be  run  into  by 
several  large  ocean  steamers  which  were  due  to  pass  the  following  night. 
At  her  master's  request,  a  steam  yacht  went  to  her  rescue,  and  in  the  course 
of  two  or  three  hours  towed  her  to  a  wharf.  Held,  that  this  was  a  salvage 
service,  for  which  $600  should  be  awarded  on  a  salved  value  of  $2,400. — ^The 
Carrie,  88  Fed.  983. 

[b]  (U.S.  1903)  Libelant's  tug  Tyee,  worth  $90,000,  was  sent  to  the  as- 
sistance of  a  vessel  reported  to  be  in  distress  off  the  Washington  coast.  The 
weather  was  stormy,  and  navigation  dangerous.  She  found  the  British  bark 
Pinmore  anchored,  and  in  a  leaking  and  helpless  condition,  near  a  dangerous 
shore,  in  the  stormy  season,  and  deserted  by  her  captain  and  all  the  crew, 
with  nothing  except  the  fact  that  she  was  anchored  to  indicate  that  she  was 
not  a  derelict  She  was  promptly  and  skillfully  rescued  and  taken  into  port, 
some  of  the  officers  and  crew  of  the  tug  undergoing  considerable  peril  and 
hardship.  After  being  salved,  the  Pinmore  was  worth  $63,000.  Held,  that 
the  master  of  the  Tyee  was  justified  in  regarding  the  Pinmore  as  a  derelict. 
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and  in  taking  possession  of  and  salving  her,  and  that  she  should  be  treated 
as  legally  derelict  in  awarding  salvage;  that  libelant  was  entitled  to  an 
award  of  $12,000,  besides  expenditures  made  in  caring  for  the  vessel,  and 
the  crew  to  $6,200  additionaL— The  Pinmore,  121  Fed.  423. 

[c]  (U.  S.  1904)  A  salvage  award  of  $1,175  to  the  master  and  crew  of  a 
tug,  consisting  of  nine  men,  for  the  rescue  of  a  dumper  worth  $8,000,  to  $10,- 
000,  which  had  become  derelict,  and  drifted  25  miles  out  to  sea  in  a  gale,  and 
would  probably  have  been  a  total  loss,  held  not  excessive,  where  the  service 
was  entirely  successful,  and  was  performed  at  considerable  personal  risk. — 
The  Dumper  No.  8,  129  Fed.  98,  63  C.  C.  A.  600. 

[d]  (U.  S.  1905)  Where  scows  that  had  been  cut  adrift  in  a  fog  were  found 
and  taken  in  tow  by  a  tug,  and  the  scows  were  without  power  to  signal  or 
answer  signals,  and  a  wind  was  blowing  which  would  tend  to  drift  them 
towards  certain  shoals,  the  scows  w^ere  in  some  danger,  but  the  service  ren- 
dered by  the  tug  was  of  the  lowest  order  of  salvage,  for  which  $250  would 
be  allowed. — Scows  Nos.  1  &  10,  141  Fed.  477. 

[e]  (U.  S.  1906)  In  making  a  salvage  award  for  the  bringing  into  port  of 
a  derelict,  the  danger  to  navigation  from  her  remaining  afloat  should  be  taken 
into  consideration,  and  the  award  should  be  liberal,  and  such  as  to  encour- 
age the  rendering  of  such  services.— The  Theta,  135  Fed.  129. 

[f]  (U.  S.  1905)  A  salvage  award  of  $450  made  to  a  tug  for  rescuing  and 
taking  to  a  place  of  safety  a  scow  worth  $4,500,  which  had  gone  adrift  and 
filled  after  a  collision  in  New  York  Bay,  including  the  value  of  a  hawser 
destroyed  by  the  tug  in  the  service.— The  John  Fleming,  136  Fed.  486;  The 
Julia  A.  Trubee,  Id. ;  The  Scow  E.  25,  Id. 

[g]  (U.S.  1905)  A  four-masted  schooner,  bound  from  a  Florida  port  to 
New  York  in  December,  with  a  cargo  of  lumber  in  her  hold  and  on  her  deck, 
when  about  12  miles  off  Hatteras  Light,  in  the  night,  struck  some  object 
which  tore  a  large  hole  in  her  bottom,  causing  her  to  fill  until  her  deck  load 
was  under  water,  and  the  crew  were  obliged  to  stay  on  the  roof  of  the 
deckhouse.  The  schooner  was  anchored,  and  on  the  afternoon  of  the  next 
day  the  large  passenger  and  freight  steamer  Sabine,  bound  for  New  York, 
came  to  her  rescue  in  response  to  her  signals  of  distress.  The  master  and 
crew,  who  were  without  food,  and  with  their  clothing  wet  and  frozen,  aban- 
doned the  schooner  and  went  on  board  the  steamer.  After  consultation  the 
steamer  sent  men  on  board  the  schooner,  who  cut  her  anchor  chain  and  made 
fast  a  towline,  and,  with  considerable  trouble  and  some  danger  to  the  steam- 
er, she  was  safely  towed  to  New  York;  the  steamer  being  delayed  two  days 
by  the  service.  The  salved  value  of  the  schooner  cargo  and  freight  was  $25,- 
000,  and  the  value  of  the  Sabine  $300,000.  Held,  that  while  the  schooner 
was  not,  strictly  speaking,  a  derelict,  she  might  justly  be  considered  such  for 
salvage  puri)oses,  and  that  in  view  of  such  fact,  and  that  the  lives  of  the 
crew  and  of  the  master's  daughter,  who  was  on  board,  were  in  peril,  and 
were  probably  saved  by  the  Sabine,  the  latter  was  entitled  to  an  award  of 
$8,000,  besides  reimbursement  for  her  losses  and  expenses. — The  Edith  L. 
Allen,  139  Fed.  888. 

[h]  (U.  S.  1906)  A  large  schooner  became  stranded  on  Frying  Pan  Shoals 
off  the  North  Carolina  coast  in  March.  A  contract  was  made  with  the  owner 
of  tugs  to  float  the  schooner  and  deliver  her  at  a  port,  but  the  effort  was  un- 
successful. Ten  days  after  the  stranding,  and  after  she  had  been  abandoned 
by  the  master  and  crew,  she  was  moved  off  the  shoal  by  a  high  wind,  and 
one  of  the  tugs  attempted  to  tow  her  to  port,  but  was  unable  and  abandoned 
her.  Her  hull  was  under  water  and  her  masts  and  rudder  gone.  Subsequent- 
ly a  tug  from  Savannah  went  in  search  of  and  found  her,  about  100  miles 
from  Charleston,  which  was  the  nearest  port  she  could  enter  owing  to  her 
draft.  After  going  to  Charleston,  and  obtaining  the  assistance  of  two  other 
tugs,  she  was  again  found,  and  the  three  tugs  towed  her  to  that  port  nearly 
10  days  after  she  had  gone  adrift.  Meantime  the  insurer  had  sent  out  a  tug, 
which  made  a  search  for  her,  but  not  in  the  locality  where  she  could  have 
been  found.  She  was  sold  with  her  cargo  for  $24,000.  The  salvage  service 
was  performed  with  skill,  and  at  considerable  trouble  and  risk,  owing  to  her 
condition.    Held,  that  she  was  a  derelict,  and  that  the  salvors  were  entitled 
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for  their  services  to  one-half  the  proceeds  of  vessel  and  cargo  after  payment 
of  the  expenses  and  costs.— The  Myrtle  Tunnel,  146  Fed.  324. 

[1]  (U.  S.  1907)  The  schooner  Myrtle  Tunnel,  laden  with  cross-ties,  was 
disabled  by  a  hurricane  off  the  Florida  coast,  and,  a  passing  steamer  being 
unable  to  tow  her,  the  master  and  crew  took  passage  on  such  steamer  to 
Charleston  to  procure  assistance.  The  master  proceeded  to  Savannah,  where 
her  owners  resided,  who  hired  two  ocean-going  tugs  to  go  in  search  of  the 
schooner.  Three  days  later  the  steamer  Shawmut,  on  a  voyage  from  Jackson- 
ville to  Philadelphia,  finding  the  schooner  abandoned  and  water-logged,  took 
her  in  tow  and  proceeded  with  her  to  Jacksonville,  which  was  the  nearest 
port,  and  some  60  or  75  miles  distant  Owing  to  her  being  so  deep  in  the 
water,  she  could  not  be  taken  over  the  St.  John's  Bar,  and  the  master  of  the 
Shawmut,  after  a  delay  of  a  day  and  a  half,  by  direction  of  his  owners,  took 
her  to  Charleston.  One  of  the  tugs  sent  out  to  search  for  her  came  up  with 
the  Shawmut  and  her  tow  before  they  reached  the  bar,  and  demanded  that 
the  schooner  be  surrendered  to  her,  and  also  that  she  be  taken  to  Charleston, 
advising  the  master  of  the  Shawmut  that  she  could  not  cross  the  St  John's 
Bar.  The  other  tug  Joined  them  at  the  bar,  and  both  accompanied  the  Shaw- 
mut and  tow  to  Charleston.  The  value  of  the  schooner  and  cargo  was 
$38,500.  Held  that,  under  the  rule  that  a  salvor  is  bound  to  the  exercise  of 
ordinary  care  only,  the  Shawmut  was  not  chargeable  with  fault  which  de- 
prived her  of  the  right  to  salvage  or  lessened  the  amount  to  which  she  was 
entitled,  because  she  proceeded  to  the  bar  and  stayed  there  until  the  master 
could  communicate  with  her  owner's  agent  at  Jacksonville,  or  because  of  his 
refusal  of  the  assistance  of  the  tugs,  or  the  use  of  an  alleged  defective  haw- 
ser on  the  towage  to  Charleston,  which  proved  sufladent,  but  that  she  would 
not  be  allowed  for  the  hire  of  two  tugs  engaged  to  take  the  schooner  into  the 
harbor,  at  Charleston,  the  two  tugs  under  hire  from  the  owners  being  present, 
and  having  tendered  their  services;  that  under  the  circumstances,  and  in 
view  of  the  efforts  being  made  by  the  owners  to  regain  the  schooner,  which 
would  probably  have  been  successful,  the  Shawmut  was  entitled  to  an  award 
equal  to  one-third  the  value  of  the  vessel  and  cargo. — The  Shawmut,  155  Fed. 
476;  The  Myrtle  Tunnel,  Id. 

[J]  (U.  S.  1910)  The  abandonment  at  sea  by  the  master  and  crew  of  a  ves- 
sel injured  in  a  storm  so  that  she  she  was  unmanageable,  leaving  her  an- 
chored a  mile  or  two  from  shore  in  comparatively  calm  weather,  and  with 
the  full  intention  on  the  part  of  the  master  to  obtain  a  towing  vessel  and  re- 
turn, did  not  constitute  her  a  derelict,  and  a  salvor  is  not  entitled  to  com- 
pensation on  that  basis.— The  Minnie  E.  Kelton,  181  Fed.  237. 

[k]  (U.  S.  1913)  The  picking  up  of  a  lumber-laden  scow,  worth  with  cargo 
$8,000,  found  without  any  one  on  board  five  miles  from  shore,  where  she  had 
gone  adrift  two  hours  before  by  the  breaking  of  her  tow  line,  held  a  salvage 
service,  for  which,  under  the  facts  shown,  the  salvors  were  entitled  to  an 
award  of  $250,  although  the  scow  had  not  been  abandoned  by  her  tug,  which 
was  returning  for  her.— The  D.  L.  Co.  No.  XX,  205  Fed.  188. 

[11  (D.  C.  1901)  The  mate  of  a  schooner  moored  to  a  wharf,  disco  rerlng  a 
drifting  barge  across  the  bow  of  his  vessel,  boarded  her  and  made  her  fast 
to  his  own  vessel,  in  doing  which  he  injured  himself  slightly,  and  It  appeared 
probable  that,  if  left  adrift,  she  would  have  been  driven  on  the  flats  or  small 
craft  in  the  river  by  the  strong  wind  which  was  blowing,  aided  by  the  slight 
current  Held^  that  the  services  rendered  entitled  the  libelant  to  salvage  in 
the  sum  of  $25,  for  which  sum  and  costs  a  decree  was  directed  to  be  entered. 
—Fletcher  v.  The  John  I.  Brady,  19  App.  D.  C.  174. 

V.  Perils  at  Sea, 

[a]  (U.  S.  1896)  Where  a  disabled  steamship,  without  motive  power,  and 
with  one  anchor  lost,  was  found,  during  tempestuous  w^eather,  at  anchor  on 
the  lee  shore  of  an  island,  flying  a  distress  signal,  and  was  rescued  with  great 
difllculty  and  danger  by  a  steamship,  and  the  loss  of  four  days'  time,  held, 
that  she  was  in  imminent  peril,  and  being  worth,  with  her  cargo,  freight,  etc, 
$220,000,  while  the  salving  vessel  was  worth  $216,000,  an  award  of  $12,000 
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to  her  owners,  $1,800  to  her  captain,  and  amounts  varying  from  $600  to  ^100 
to  her  officers  and  crew,  was  reasonable. — The  Strathnevls,  76  Fed.  855; 
Canadian-Australian  S.  S.  Line  v.  The  Strathnevis,  Id.;  Pacific  Imp.  Co.  v. 
Same,  Id. 

[b]  (U.  S.  1899)  The  Sir  Robert  Fernie,  a  steel  bark,  worth  from  $75,000 
to  $100,000,  and  loaded  with  a  cargo  of  wheat  of  the  value  of  $96,000,  was 
moored  to  a  buoy  in  Tacoma  Harbor,  when,  about  10  o'clock  on  a  stormy 
night,  with  a  southwest  gale,  the  buoy's  anchor  chain  parted,  and  the  ship 
began  drifting  broadside  towards  the  north  shore.  Her  windlass  had  been 
taken  out  for  repair,  and  she  had  no  means  of  handling  chain  cable,  and  had 
only  part  of  her  complement  of  men.  She  sent  for  the  tug  Fairfield,  which, 
though  shortbanded,  came  to  her  assistance.  Being  unable  to  procure  further 
help,  the  Fairfield,  which  was  a  new  boat,  by  the  utmost  exertions,  during 
which  she  severely  strained  her  machinery,  succeeded  in  holding  the  ship 
oft  the  beach  near  which  she  had  drifted  until  the  wind  abated,  and,  after 
five  hours*  work,  brought  her  back  to  anchor  uninjured.  Held  that,  in  view 
of  the  certainty  that  serious  injury  would  have  resulted  to  the  cargo,  and 
probably  to  the  ship,  but  for  the  efforts  of  the  tug,  which  involved  danger  to 
both  tug  and  crew,  the  owners  and  crew  were  entitled  to  salvage,  which  was 
awarded  in  an  aggregate  of  $5,300.— The  Sir  Robert  Fernie,  96  Fed.  348. 

[c]  (U.  S.  1906)  On  October  31,  1905,  the  steel  steamer  Peter  White,  524 
feet  long  and  valued  at  $330,000,  bound  for  Duluth,  was  disabled  in  Lake  Su- 
perior 60  or  70  miles  east  of  that  port  by  the  breaking  of  her  crank  shaft 
The  water  was  rough,  and  the  wind  was  blowing  20  miles  an  hour  and  after- 
ward increased.  She  lost  her  port  anchor  and  was  drifting  at  the  rate  of 
4  miles  an  hour  toward  Outer  Island,  30  miles  distant  After  six  hours  the 
steamer  Troy  bound  from  Duluth  sighted  the  distress  signal  of  the  White 
and  went  to  her  relief,  towing  her  to  Duluth  at  a  loss  of  16  hours  from  her 
voyage.  The  Troy  was  also  a  large  steamer,  valued  at  $325,000,  with  a  cargo 
of  $250,000.  There  was  some  risk  in  making  fast  the  hawser  which  necessi- 
tated going  quite  close  to  the  White.  During  the  six  hours  preceding  the 
coming  of  the  Troy,  which  was  at  noon,  no  other  vessel  had  passed.  Held 
that,  considering  all  the  facts  and  the  considerable  peril  of  the  White,  the 
Troy  was  entitled  to  a  salvage  award  of  $5,000,  one-fourth  to  her  officers  and 
crew. — The  Peter  White,  149  Fed.  594. 

Id]  (U.  S.  1907)  A  decree  awarding  libelants  $25,  and  directing  each  party 
to  pay  their  own  costs,  was  inadequate;  libelants  being  entitled  to  at  least 
$100,  with  costs  in  the  trial  court.— Neel  v.  Iron  City  Sand  Co.,  149  Fed.  9S0, 
79  C.  C.  A.  490. 

[e]  (U.  S.  1908)  The  ocean  steamship  Sun,  on  a  voyage  from  Philadelphia 
to  an  English  port,  laden  with  oil,  broke  her  rudder  stock  under  water,  and 
was  unable  to  make  any  effective  repairs.  After  drifting  about  for  13  days, 
endeavoring  to  steer  by  the  wind,  she  signaled  for  and  obtained  the  assistance 
of  the  British  steamer  Norwood,  a  smaller  vessel  bound  for  EYance.  The 
scheme  adopted  was  for  the  Sun  to  proceed  under  her  own  steam  with  the 
Norwood  towing  behind  to  act  in  some  measure  as  a  rudder,  and  in  this 
manner  they  proceeded  to  New  York,  the  Norwood  losing  about  six  days* 
time.  She  was  of  the  value  of  from  $60,000  to  $70,000,  while  the  Sun,  which 
had  Jettisoned  about  one-third  of  her  cargo,  was  with  the  remainder  worth 
upwards  of  $500,000.  The  Sun  was  a  new  and  strong  vessel,  and  while  in 
peril  it  was  not  imminently  extreme.  Held,  that  the  Norwood  was  not  enti- 
tled to  as  large  an  award  as  though  she  had  been  under  the  risks  and  re- 
sponsibility of  towing,  and  that  under  all  the  circumstances,  having  been 
subjected  to  no  perils,  except  those  of  ordinary  navigation,  she  was  entitled 
to  a  salvage  award  of  $13,500  and  in  addition  the  extra  expenses  incurred. — 
The  Sun,  161  Fed.  385. 

VI.  Stbandino. 

[a]  (U.  S.  1893)  The  schooner  Pelican  bound  down  Lake  Superior  in  tow 
with  a  cargo  of  ore  on  the  night  of  November  18th,  broke  her  tow  line  in  a 
gale,  and,  the  towing  steamer  being  unable  to  find  her  because  of  the  dark- 
ness, she  continued  on  under  sail  until  the  21sty  when,  owing  to  the  continued 
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bad  weather,  she  anchored  to  the  north  of  Cariboo  Island,  20  miles  to  the 
north  of  the  usual  course  of  vessels  at  that  season.  Late  on  the  afternoon 
of  the  24th  her  signal  of  distress  was  seen  by  the  steamship  Pope,  also  to  the 
northward  of  her  course,  and  the  Pope  started  to  her  assistance,  but  owing 
to  a  snowstorm,  was  compelled  to  lie  by  until  the  next  day,  when  at  the  re- 
quest of  the  master  of  the  Pelican  she  was  taken  in  tow  and  safely  delivered 
that  night  at  Sault  Ste.  Marie.  The  Pelican  was  partially  disabled,  and 
partly  covered  with  ice,  and,  owing  to  her  position  and  the  lateness  of  the 
season,  was  in  considerable  peril.  Her  crew  were  also  practically  out  of  pro- 
visions. She  was  worth  with  her  cargo  and  freight  about  $16,000.  The 
Pope  with  her  cargo  was  worth  about  $325,000.  Her  earnings  were  about 
$700  per  day  gross,  and  her  expenses  about  $180  per  day.  She  was  subjected 
to  no  great  danger,  but,  by  reason  of  the  service  was  subjected  to  an  addi- 
tional delay  of  half  a  day  in  waiting  her  turn  to  pass  through  the  lock,  and 
also  to  an  extra  expense  on  account  of  Insurance  which  expired  on  the  30th. 
Held  that,  in  determining  the  amount  of  salvage  to  which  she  was  entitled, 
her  time  should  be  taken  into  account  from  the  time  she  started  to  the  as- 
sistance of  the  Pelican,  and  also  the  time  lost  In  waiting  to  pass  through 
the  locks,  which  might  properly  be  considered  as  a  proximate  result  of  the 
service,  and  that  under  all  the  facts  she  was  entitled  to  an  award  of  $1,300. 
—The  Pelican,  158  Fed.  183. 

[b]  (U.S.  1896)  Where  a  large  steamer  went  fast  aground  on  Maryland 
Shoals  (being  part  of  the  Florida  coral  reefs,  15  miles  from  the  port  of  Key 
West),  in  such  a  position  that  she  could  only  be  taken  off  Into  the  Interior  of 
the  reef,  and  was  got  off  and  piloted  out  of  the  reef,  uninjured,  after  some 
24  hours*  labor,  through  the  aid  of  a  tug  and  several  sailing  vessels  under 
the  charge  of  licensed  wreckers,  held,  that  an  award  of  $15,000,  upon  a  valu- 
ation of  $500,000,  was  not  excessive,  and  would  not  be  reduced  on  appeal ;  It 
appearing  that  six  loads  of  cargo,  admeasuring  some  300  tons,  were  taken 
out  during  a  wind  of  from  15  to  18  miles  an  hour,  with  considerable  danger, 
both  to  the  salving  vessels,  and  to  the  lives  of  their  crews. — The  Alamo  (C. 
C.  A.)  75  Fed.  602,  21  C.  C.  A.  451 ;  Lewis  v.  Atchison,  Id. 

[c]  (U.  S.  1896)  The  services  of  a  steamboat  engaged  in  the  menhaden 
fishery.  In  going  to  the  assistance  of  a  similar  steamboat  stranded  on  the 
Hrigantlne  Shoal,  lying  by  her  all  night,  and  pulling  her  off  next  morning, 
with  the  assistance  of  another  vessel,  at  considerable  risk  and  peril,  held 
to  have  been  a  salvage  service,  for  which  $1,750  should  be  allowed  on  a  val- 
uation of  $9,000,  the  salving  vessel  also  being  worth  about  $9,000. — ^The 
Ranger  (D.  C.)  75  Fed.  688. 

[d]  (U.  S.  1896)  A  four-masted  schooner,  laden  with  1,309  tons  of  coal,  was 
stranded,  during  a  gale.  In  a  dangerous  and  exposed  position.  The  K.  Tow- 
ing Co.,  which  was  called  to  her  assistance,  employed  two  ordinary  tugs  and 
several  barges,  lightered  about  350  tons  of  coal,  and  pulled  on  the  schooner, 
at  every  high  tide,  for  4%  days.  It  then  sent  a  more  powerful  tug,  which,  on 
the  seventh  day,  pulled  the  schooner  off.  The  weather  was  fair  during  all 
this  time.  The  K.  Co.  paid  $1,100  for  assistance,  and  the  services  of  the 
large  tug,  for  the  time  employed,  were  worth  $1,000  If  employed  simply  tn 
towing.  Held,  that  a  compensation  of  $6,000,  paid  by  the  owners  of  the 
schooner  to  the  K.  Co.,  would  not  be  disturbed  at  the  request  of  the  owners 
of  the  cargo,  when  called  on  to  contribute. — ^Morse  v.  Pomroy  Coal  Co.  (D. 
C.)  75  Fed.  428. 

[e]  (U.  S.  1897)  An  award  of  $3,500  to  a  Lake  steamer,  worth,  with  her 
cargo,  $40,000,  for  drawing  off  with  some  danger  to  herself  another  steamer, 
worth  about  $70,000,  from  rocks  upon  which  she  had  gone  fast,  and  was  In  a 
very  dangerous  position,  held  not  excessive ;  the  salving  steamer  having  been 
detained  about  16  hours  on  her  voyage. — The  R.  R.  Rhodes  v.  Fay,  82  Fed. 
751,  27  C.  C.  A.  258. 

[f]  (U.  S.  1897)  Where  a  steamer  stranded  on  the  eastern  shore  of  Virginia 
was  rescued  with  comparatively  little  danger  In  about  3%  days,  by  the  use 
of  tugs  and  other  appliances  belonging  to  a  wrecking  company,  and  worth 
about  $117,000,  operated  by  a  crew  of  24  men,  held,  that  an  award  by  the 
district  court  of  $27,500  on  a  salved  value  of  $100,000  was  excessive,  and 
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should  be  reduced  to  $16,666.66%,  or  one-sixth  of  the  salved  value. — ^The 
Haxby  V.  Merritt's  Wrecking  Organization,  83  Fed.  715,  28  C.  C.  A.  33. 

[g]  (U.  S.  1897)  The  services  of  a  steamer,  worth  about  $7,000,  which  was 
loaded  and  ready  to  proceed  to  sea,  In  pulling  off  at  high  tide,  at  considerable 
risk  to  herself,  after  an  unsuccessful  attempt  at  the  previous  high  tide,  a 
schooner  worth  $8,000,  grounded  In  the  shifting  sands  on  the  inner  shoal  of 
the  inlet  to  Great  Egg  Harbor,  N.  J.,  held  to  be  salvage  services,  for  which 
$500  should  be  awarded.— Flfield  v.  The  Thomas  B.  Garland,  83  Fed.  1018. 

[hi  (U.  S.  1898)  Where  the  operations  of  the  salvors  in  righting  and  se- 
curing a  stranded  vessel  save  the  cargo,  valued  at  $2,000,000,  from  a  risk  to 
which  it  was  fairly  exposed,  and  the  cargo  is  then  removed  by  them,  the 
compensation  should  be  for  salvage,  and  not  merely  the  cost  of  lighterage,  and 
an  award  of  $28,987.52,  though  most  liberal,  will  not  be  disturbed  on  appeal. 
—The  St  Paul,  86  Fed.  340,  30  C.  C.  A.  70;  International  Nav.  Co.  v.  The 
St.  Paul,  Id.  Affirming  decree  Merritt  v.  The  St.  Paul  (D.  C.  1897)  82  Fed. 
104 ;  Same  v.  International  Nav.  Co.,  Id. 

[11  (U.  S.  1898)  The  steamship  N.  having  stranded  on  Colorado  Shoals  in 
the  harbor  of  Santiago  de  Cuba,  after  several  attempts  to  pull  her  off  by  the 
large  steamer  M.  and  the  tug  C,  was  got  off  on  the  fourth  day.  A  large 
claim  of  several  thousand  dollars  was  Interposed  by  the  M.  for  injuries  to 
the  machinery  by  sanding,  the  wear  of  bearings  and  the  necessary  expense 
of  docking  and  repair,  besides  payment  for  salvage  service;  but  the  amount 
of  injury  during  the  service  not  being  definite  or  clearly  separable,  held  that 
the  latter  should  be  treated  as  among  the  incidents  and  risks  of  the  service ; 
and  that  the  M.,  considering  her  risks,  and  the  danger  and  value  of  the  N. 
($125,000),  should  be  allowed,  Including  $400.82  for  coal  and  broken  hawsers, 
the  sum  of  $7,100.84,  and  the  C.  the  sum  of  $815.— The  Niagara,  89  Fed.  1000. 

[jl  (U.  S.  1899)  An  allowance  of  $13,000  for  salvage  services  in  getting  a 
steamer  off  a  sand  bar  should  be  reduced  50  per  cent,  though  the  steamer 
was  worth  $300,000,  the  value  of  the  tugs  employed  being  only  $18,000,  all 
the  services  being  rendered  under  the  direction  and  control  of  the  master 
of  the  steamer,  the  real  services  which  put  her  afloat  being,  in  the  main,  ren- 
dered by  herself,  operated  by  the  master  and  crew,  It  appearing  probable, 
the  good  weather  continuing,  that  without  the  services  of  the  tugs  the  master 
would  have  successfully  floated  her  through  the  use  of  his  own  crew  and 
appliances,  no  risk  being  incurred  by  the  salvors,  and  the  tugs  being  exposed 
to  no  danger,  the  skill  shown  in  rendering  the  services  being  of  the  ordinary 
kind,  the  labor  being  the  ordinary  employment  of  the  tugs  and  persons  en- 
gaged, the  time  employed  being  less  than  a  day,  and  it  appearing  that  ex- 
traordinary awards  were  given  by  the  decree  to  members  of  the  crews  of  the 
tugs,  such  as  $300  to  cooks  and  firemen,  who  performed  no  services  out  of 
their  usual  routine,  and  whose  wages  were  $1  a  day. — Ulster  S.  S.  Co.  v.  Cape 
Fear  Towing  &  Transportation  Co.,  94  Fed.  214,  36  C.  C.  A.  201. 

[kl  (U.  S.  1899)  Where  a  vessel,  grounded  on  a  dangerous  reef,  where  she 
suffered  Injury  from  pounding,  even  during  calm  weather,  was  released,  en- 
tirely through  the  efforts  of  her  salvors,  only  in  time  to  escape  a  gale,  in 
which  she  would  certainly  have  been  destroyed,  and  she  had  in  her  cargo  a 
large  quantity  of  dynamite,  on  account  of  which  the  services  rendered  were 
believed  at  least  to  be  attended  with  considerable  risk,  they  cannot  be  con- 
sidered as  of  a  low  order  of  salvage  services,  to  be  sufficiently  compensated 
by  payment  for  the  actual  labor  expended.— The  Thomley,  98  Fed.  735,  39 
C.  C.  A.  248. 

[1]  (U.  S.  1900)  A  steamship  grounded  upon  a  reef  off  the  Florida  Keys. 
Her  value  with  cargo  and  freight  was  from  $200,000  to  $225,000.  She  was 
rescued  by  libelants,  who  were  licensed  wreckers,  without  injury,  and  with  the 
loss  of  but  a  small  part  in  value  of  her  cargo,  which  was  jettisoned.  She  was 
off  a  lonely  part  of  the  coast,  90  miles  from  Key  West,  and  there  was  considera- 
ble danger  from  storms  at  that  season,  although  the  weather  was  fair  during 
the  two  days  occupied  in  the  salvage  operations.  Libelants  employed  in  the 
service  some  18  or  19  wrecking  sloops  and  schooners,  valued  at  about  $27,000, 
and  120  to  130  men,  who  unloaded  upon  the  wrecking  vessels,  as  lighters,  13!) 
tons  of  cargo,  which  was  afterwards  reloaded,  and  Jettisoned  about  130  tons 
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of  lumber.  They  were  also  aided  on  the  second  day,  for  a  few  hours,  by  a 
tug  valued  at  $35,000.  The  service  was  attended  by  no  great  risk  of  life  or 
property.  The  vessel  was  once  floated  and  again  grounded,  and  there  was 
some  evidence  that  the  master  wrecker  was  in  part  in  fault  for  the  second 
grounding,  which  rendered  the  services  of  the  tug  necessary.  Held,  that  an 
award  of  $11,500  was  proper,  to  cover  all  the  services. — ^The  Alexandra,  101 
Fed.  904. 

[m]  (U.  S.  1901)  A  steamer  worth  $40,000  grounded  on  a  bar  at  the  en- 
trance to  a  bay.  The  sea  was  rough  over  the  bar,  and  the  steamer  lost  her 
rudder.  Although  she  succeeded  in  getting  oflC  the  bar,  her  anchors  failed 
to  hold,  and  she  was  again  driven  upon  it,  and  was  pounding  and  leaking 
when,  in  response  to  her  signals  of  distress,  libelants*  tug  came  to  her  aid. 
The  tug  pulled  her  from  the  bar,  towed  her  to  a  place  of  safety,  recovered 
her  rudder,  and  thereafter  rendered  other  services  in  assisting  in  her  repairs 
and  towing  her  to  her  port  of  destination.  The  tug  put  forth  no  extraordi- 
nary effort,  and  neither  she  nor  her  crew  were  subjected  to  unusual  peril. 
The  tug  was  valued  at  $25,000.  Held,  that  an  award  of  $1,000  for  the  salvage 
services,  made  by  the  district  court,  while  lower  than  would  have  been  jus- 
tified, in  view  of  the  value  of  the  vessels  and  the  peril  of  the  steamer,  would 
not  be  disturbed  on  appeal.^1901)  Simpson  v.  Dollar,  109  Fed.  814,  48  C.  C. 
A.  663;  Dollar  v.  Simpson,  Id.  Affirming  decree  The  Grace  Dollar  (D.  C. 
1900)  103  Fed.  665. 

[nl  (U.  S.  1901)  A  schooner  worth,  with  her  cargo,  $8,000,  grounded  on  the 
shoals  inside  the  mouth  of  Cape  Fear  river.  She  was  in  imminent  danger 
of  being  lost,  with  her  cargo,  by  the  action  of  the  wind  and  breakers.  She 
had  hoisted  a  distress  signal,  and  was  about  to  be  abandoned  by  her  crew, 
when  she  was  rescued,  and  towed  safely  into  port,  by  libelant's  passenger 
steamer,  which  was  worth  about  $16,000,  and  manned  by  a  crew  of  seven,  and 
which  left  her  wharf,  and  went  to  the  assistance  of  the  schooner,  there  being 
no  other  vessel  near  enough  to  give  assistance.  The  salvage  service  occupied 
an  hour,  and  was  promptly  and  efficiently  rendered.  The  steamer  passed 
through  the  breakers,  but  was  at  no  time  in  great  peril,  nor  were  the  lives 
of  those  on  board  either  vessel  in  great  danger.  Held,  that  an  award  of 
$2,000  was  excessive,  and  should  be  reduced  to  $1,000. — (1901)  The  Penobscott, 
106  Fed.  419,  45  C.  C.  A.  372,  modifying  decree  The  Penobscot  (D.  C.  1900) 
103  Fed.  205. 

[o]  (U.  S.  1902)  Salvage  services  performed  by  a  wrecking  tug  and  barge 
equipped  expressly  for  the  service,  and  having  a  crew  of  30  men,  by  which 
a  steamship  stranded  in  a  dangerous  position  on  the  coast  was  promptly  and 
skillfully  rescued  without  injury  to  herself  or  cargo,  held  to  entitle  the  sal- 
vors to  an  award  of  5  per  cent  on  the  amount  ^Ived,  the  value  of  ship  and 
cargo  being  $153,000  and  pending  freight  about  $4,000.— The  James  Turpie, 
113  Fed.  700. 

[p]  (U.S.  1902)  The  schooner  Thomas  L.  James,  loaded  with  lumber,  was 
run  ashore  by  the  master  "to  save  life'*  on  the  coast  of  North  Carolina,  dur- 
ing a  storm,  and  stranded  between  two  bars  in  a  position  of  extreme  peril. 
She  was  regarded  by  her  master  and  mate  as  being  in  an  almost  hopeless 
condition.  Her  rudder  and  some  sails  were  gone.  She  had  3  feet  of  water 
in  her  hold,  and  while  she  drew  13  feet  as  loaded  there  was  but  10^  feet 
at  the  place  of  stranding  at  ordinary  high  water.  Libelants,  10  in  number, 
went  on  board,  and  there  remained  for  3  days,  in  a  position  of  great  peril, 
most  of  the  crew  being  sick,  and  the  master  and  mate  having  been  taken  off 
the  first  day.  Libelants  pumped  out  the  vessel,  and  threw  overboard  the 
deck  load,  122,000  feet,  and  with  the  assistance  of  others  floated  the  schoon- 
er, and  brought  her  into  port  with  her  remaining  cargo.  They  also  afterwards 
rafted  and  saved  40,000  feet  of  the  lumber  jettisoned,  about  60,(X)0  more  be- 
ing saved  by  others.  The  schooner  and  remaining  cargo  saved  were  of  the 
value  of  $14,000.  Held,  that  libelants*  services  were  of  a  high  order  of  merit, 
and  the  others  assisting  in  the  salvage  not  being  before  the  court,  and  the 
amounts  paid  them  not  being  shown,  that  libelants  would  be  allowed  for  their 
services  in  salving  the  vessel  and  cargo  on  board  $1,000;  that  they  would 
further  be  allowed  one-third  the  reasonable  value  of  the  lumber  rafted  and 
salved  by  them  subsequently. — ^The  Thomas  L.  James,  115  Fed.  566. 
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[q]  (U.  S.  1903)  The  steamship  Apaclie,  a  new  vessel,  worth  from  $200,000 
to  $350,000,  and  carrying  a  cargo  valued  at  $50,000,  was  Injured  in  a  collision 
in  the  night  when  entering  Charleston  Harbor,  having  a  large  hole  knocked  in 
the  side,  which  caused  one  hold  to  immediately  fill.  She  was  beached  by  her 
master  about. 500  feet  away  from  the  main  channel  inside  the  jetties,  and 
within  the  harbor  limits,  but  about  5  miles  from  the  docks.  In  the  morning 
two  tugs  went  to  her  assistance.  They  assisted  in  pumping  her  out,  and  at 
high  tide  made  an  unsuccessful  attempt  to  pull  her  off  into  deep  water. 
About  five  days  later  a  patch  having  been  procured  and  put  on,  she  was 
again  pumped  out  and  floated,  and  then  taken  to  the  city  by  the  tugs.  She 
was  at  no  time  In  serious  danger  of  sinking,  having  six  water-tight  bulkheads, 
five  of  which  were  uninjured;  nor  did  she  settle  in  the  sand.  The  weather 
was  mild,  and  the  sea  calm,  the  highest  velocity  attained  by  the  wind  being 
30  miles  an  hour  for  a  short  time  only.  She  waa  protected  from  the  open 
sea  by  the  jetties.  During  the  five  days  the  tugs  remained  and  were  used  in 
taking  the  passengers  to  the  city,  going  on  errands,  and  doing  such  service 
as  was  required,  but  initiating  no  plans  for  relieving  the  ship,  and  rendering 
no  services  which  involved  danger.  They  were  not  equipped  for  wrecking 
purposes,  but  were  engaged  in  towing,  were  worth  from  $20,000  to  $30,000 
each,  and  their  ordinary  hire  was  worth  from  $75  to  $100  per  day.  Held,  that 
they  were  entitled  to  compensation  as  salvors,  but,  in  view  of  the  fact  that  the 
ship  was  not  in  great  peril,  and  that  the  service  was  not  dangerous  nor  ardu- 
ous, an  allowance  of  $1,500  each  was  as  large  as  could  justly  be  made. — ^The 
Apache,  124  Fed.  905. 

[r]  (U.  S.  1904)  A  salvage  award  of  $6,500  for  the  rescue  of  a  schooner 
valued,  as  saved,  with  her  cargo  and  freight,  at  $32,800,  which  was  stranded 
on  the  coast  of  New  Jersey,  reduced  on  appeal  to  $4,500;  it  appearing  to 
have  been  increased  to  some  extent  by  a  misapprehension  by  the  trial  judge 
of  the  facts  shown  by  the  evidence  as  to  the  peril  of  the  stranded  vessel. 
Decree  (D.  C.  1903)  122  Fed.  729,  reversed.— The  Edith  L.  Allen,  129  Fed. 
209,  63  C.  C.  A.  367. 

[s]  (U.  S.  1907)  The  Norwegian  bark  Launberga,  with  a  cargo  of  lumber, 
encountered  a  storm  when  between  Fensacola  and  the  Bermudas,  in  which 
her  rudder  and  steering  gear  were  damaged,  and  she  turned  westward  to 
reach  a  port  for  repairs.  September  21st  she  struck  on  Frying  Pan  Shoals  off 
the  mouth  of  Cape  Fear  river,  with  such  force  as  to  turn  her  over  on  her  side, 
and  her  mast  and  rigging  were  cut  away.  She  then  righted  and  drifted  into 
deeper  water  in  a  slough  in  the  shoals,  where  she  anchored.  The  next  day 
the  fishing  steamer  Wharton,  a  powerful  vessel  with  a  1,000  horse  power 
engine,  came  to  her  assistance,  and  with  the  assent  of  her  master  took  her  in 
tow,  and  after  12  hours  brought  her  into  port  with  her  cargo.  Owing  to  the 
fact  that  the  storm  had  drifted  away  the  lightship  and  shifted  the  buoys 
marking  the  shoals,  and  also  that  the  bottom  is  continually  shifting,  the 
task  of  extricating  the  bark  and  taking  her  into  deep  water  was  one  of  con- 
siderable difficulty,  and  in  its  performance  she  again  struck  and  suffered 
further  injury  to  her  bottom.  The  weather  was  very  calm,  and  the  sea 
smooth,  and  remained  so  for  two  days  thereafter.  The  bark  was  in  a  position 
of  peril  from  which  she  could  not  extricate  herself,  but  there  were  other 
steamers  and  tugs  available  by  which  she  could  have  been  rescued  within  a 
few  hours.  Her  value  as  salved  was  $3,100,  and  that  of  her  cargo  $11,000. 
The  value  of  the  Wharton  was  $40,000,  and  she  had  a  crew  of  24  men.  Held, 
that  the  service  was  one  of  salvage,  but  of  low  order,  as  there  was  no  especial 
danger  to  the  steamer  or  her  crew;  that  she  was  not  chargeable  with  fault 
or  want  of  skill  or  care  in  handling  the  bark  in  the  shoals  under  the  circum- 
stances; and  that  she  was  entitled  to  a  salvage  award  of  $2,000,  one  fourth 
to  be  divided  among  the  crew,  and  to  a  further  allowance  for  standing  by 
and  pumping  the  bark  after  reaching  port — The  Launberga,  154  Fed.  959. 

[tl  (U.  S.  1907)  A  naphtha  launch  60  feet  long,  and  worth  $6,500,  became 
stranded  on  a  jetty  in  the  Delaware  river,  the  rocks  piercing  holes  in  her  bot- 
tom under  the  engine  where  they  could  not  be  reached.  All  of  her  apparel 
and  the  other  property  aboard  was  taken  off,  and  she  was  left  alone  with  her 
anchors  out.    On  the  next  day  she  was  found  by  the  tug  Crawford  apparently 
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abandoned  and  in  danger  of  further  injury,  and  the  tug  undertook  her  rescue. 
She  was  hauled  off  the  rocks  to  the  mud  flats  near  by,  and  an  effort  made  to 
pump  her  out  and  repair  her  so  she  could  be  towed  without  sinking.  This 
was  found  impossible,  and  another  tug  was  procured  and  she  was  towed  to 
port  between  the  two.  After  commencing  the  work  the  tug  was  warned  by 
persons  in  a  boat  not  to  touch  the  launch,  but  had  no  reason  to  suppose  from 
their  language  that  such  persons  had  any  interest  in  her.  The  tug  devoted 
eight  days  to  the  work.  Held,  thtit  the  tug  was  not  liable  for  injuries  re- 
sulting to  the  launch,  but  that  in  view  of  the  fact  that  there  was  no  danger 
connected  with  the  work,  an  award  of  $750  therefor  was  sufficient,  with  a 
further  allowance  of  $100  for  the  helping  tug.—The  Lizzie  Crawford,  156 
Fed.  201,  203;  The  White  Seal,  Id. 

[u]  (U.  S.  1907)  The  steel  freight  steamer  Western  Star,  without  cargo, 
stranded  on  the  south  side  of  Lake  Superior  on  November  29th  during  a  very 
severe  gale.  On  the  next  day,  after  the  storm  was  over,  a  passing  steamer 
was  signaled  for  assistance,  but  continued  on  her  course.  The  following  day, 
when  the  master  and  a  part  of  the  crew  had  gone  on  shore  for  assistance, 
the  steamer  Viking  sighted  the  Star,  came  near,  and  offered  her  services, 
which  were  accepted  by  the  officer  in  charge.  A  line  was  passd  to  the  Star, 
and  after  some  hours  of  work,  during  which  the  Viking  also  became  stranded 
on  a  newly  formed  bar,  where  she  remained  for  half  an  hour,  she  succeeded 
in  pulling  the  Star  off,  and  the  latter  proceeded  to  port  alone.  The  Viking, 
with  cargo  and  freight,  was  worth  $88,000.  She  was  detained  eight  hours  by 
the  service,  suffered  some  damage,  and  ran  a  considerable  risk  of  further 
injury  by  stranding.  The  Star  was  worth  $265,000,  and  was  damaged  by  the 
stranding  to  the  extent  of  $8,000.  She  was  covered  with  ice,  and,  although 
not  in  immediate  danger,  was  in  considerable  peril,  owing  to  the  uncertainty 
of  the  weather  at  the  season  and  her  exposed  position,  and  her  ability  to 
extricate  herself  was  doubtful.  The  master,  while  on  shore,  had  hired  a 
tug  at  $250  per  day,  which  had  started  for  the  Star  and  was  paid  for  three 
days'  service.  There  were  many  other  disasters  on  the  lake,  due  to  the  storm, 
and  it  was  difficult  to  secure  wrecking  vessels.  After  the  service  was  ren- 
dered the  owners  of  the  Star  offered  to  pay  the  Viking  $1,000  therefor,  which 
was  not  accepted.  Held,  that  the  service  was  a  salvage  service  of  merit,  skill- 
fully and  successfully  performed,*  and  that  the  Viking  was  entitled  to  an 
award  of  $5,000  therefor,  including  therein  $150  for  damage  to  her  equip- 
ment—The Western  Star,  157  Fed.  489. 

[v]  (U.  S.  1907)  Injuries  suffered  and  time  lost  while  undergoing  repairs 
and  the  risk  taken  and  the  value  of  the  property  saved  may  all  be  considered 
in  determining  the  amount  of  salvage. — Gonzales  v.  United  States,  42  Gt  CL 
299. 

[w]  (U.  S.  1909)  The  steel  tug  Richmond,  135  feet  long  and  worth  before 
her  injury  $54,000,  grounded  in  a  fog  on  the  breakwater  at  Rockport,  Mass., 
at  the  extremity  of  Cape  Ann,  where  she  was  fully  exposed  to  the  seas.  The 
top  of  the  breakwater  was  of  loose  rocks  40  to  50  feet  wide  and  about  even 
with  the  surface  at  low  tide.  The  Richmond  passed  over  until  the  break- 
water was  about  under  her  center,  leaving  both  her  bow  and  stern  without 
support  at  low  tide.  She  was  towed  off  at  the  next  high  tide  by  the  tug  En- 
terprise, but  in  the  meantime  suffered  injury,  to  repair  which  cost  $3,134,  and 
there  was  great  danger  of  further  injury  if  she  remained  over  another  low 
tide.  There  was  but  one  other  vessel  that  could  have  reached  her  in  time  to 
prevent  her  so  remaining.  The  actual  pulling  by  the  "Enterprise  occupied  but 
about  15  or  20  minutes,  and  she  went  to  the  Richmond  in  the  night  from  the 
port  where  she  was  lying  and  was  gone  about  2  hours;  the  Richmond  being 
able  to  proceed  under  her  own  steam.  The  service  was  not  especially  dan- 
gerous. Heldf  that  under  the  circumstances,  and  in  view  of  the  peril  to 
which  the  Richmond  was  exposed,  the  Enterprise  was  entitled  to  an  award 
of  $1,500,  $1,000  to  the  vessel  and  $500  to  the  master  and  crew.-— The  Rich- 
mond, 181  Fed.  568. 

[x]  (U.  S.  1910)  A  salvage  award  aggregating  $17,500  made  to  four  ves 
sels  for  services  rendered  in  floating  a  steamship  valued  with  her  cargo  at 
$150,000,  stranded  near  one  of  the  Hawaiian  Islands,  which  services  extended 
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over  virtually  24  hours,  and,  with  the  effective  assistance  of  a  revenue  cutter, 
were  successful  in  releasing  the  stranded  ship  without  serious  injury. — ^The 
Loch  Garve.  182  Fed.  519,  105  C.  C.  A.  57. 

[y]  (U.  S.  1913)  Tugs  held  entitled  to  an  award  of  5  per  cent,  of  the  value 
of  a  stranded  steamship  and  her  cargo  for  her  rescue  without  injury. — ^The 
Craster  Hall,  203  Fed.  188. 

[z]  (U.  S.  1913)  A  steamer  held  entitled  to  a  salvage  award  of  $6,500  for 
rescuing  a  schooner  stranded  on  Frying  Pan  Shoals. — The  Fred  A.  Davenport, 
203  Fed.  189. 

[zz]  (U.  S.  1913)  Salvors  held  entitled  to  an  award  of  $8,000  for  the  rescue 
of  a  steamer  loaded  with  lumber,  which  had  been  disabled  by  striking  the 
bar  at  the  entrance  to  Grays  Harbor.— The  Fair  Oaks,  205  Fed.  192. 

VII.  FiBB. 

[al  (U.S.  1897)  An  award  of  $2,450  to  a  steam  barge,  worth,  with  her 
cargo,  about  $80,000,  for  going  to  the  rescue  of  another  barge  loaded  with 
coal,  which  was  on  fire  in  the  Great  Lakes,  held  not  excessive,  where  the  risk 
to  the  rescuing  vessel  was  considerable,  and  the  value  of  the  vessel  and  cargo 
saved  amounted  to  $15,000.--The  H.  E.  Runnels,  82  Fed.  755,  27  C.  C.  A.  183 ; 
Jenks  Ship-Building  Co.  v.  Wallace  &  Cunningham  Transit  Co.,  Id. 

[b]  (U.  S.  1897)  $200  awarded  to  each  of  three  tugs  which  went  to  the 
assistance  of  a  burning  barge  laden  with  cotton,  drew  her  into  the  stream, 
and  got  the  fire  under  control,  and  $100  to  each  of  four  tugs  which  then 
rendered  further  assistance  in  extinguishing  the  fire ;  the  value  of  the  barge 
and  cargo  being  about  $7,400,  and  the  risk  to  the  first-named  tugs  being  con- 
siderable.— The  Arkansas,  84  Fed.  361. 

[c]  (U.  S.  1898)  An  award  of  $500  upon  a  salved  value  of  $1,522.50  held 
excessive  for  services  rendered  by  the  first  to  arrive  and  most  efficient  of  a 
number  of  tugs  which  pumped  water  into  a  burning  barge ;  the  time  occupied 
being  about  6%  hours,  and  there  being  no  danger  to  life  or  property.  The 
award  should  be  reduced  on  appeal  to  $250. — ^The  Brandywine,  87  Fed.  652, 
31  C.  O.  A.  187. 

[d]  (U.S.  1899)  Two  large  steamships  were  lying  side  by  side  in  a  slip 
150  feet  wide,  near  the  shore  end,  fastened  together,  while  one  was  made  fast 
to  a  pier,  when,  during  the  night,  while  neither  had  steam  up,  a  fire  broke  out 
on  the  wharf,  which  burned  rapidly,  destroying  the  pier  to  which  they  were 
made  fast,  together  with  the  shipping  between  that  and  the  adjoining  pier; 
only  one  vessel,  which  had  steam  up,  being  able  to  save  herself.  The  ships 
cut  loose  from  the  pier,  but  were  unable  to  work  themselves  out  of  the  slip. 
The  pier  on  fire  was  800  feet  long ;  and  the  one  opposite,  650  feet  The  ship 
nearest  the  burning  pier  had  already  taken  fire,  when  libelants,  with  their 
tug,  came  voluntarily  to  their  assistance,  entered  the  slip,  and  succeeded  in 
towing  both  to  a  place  of  safety;  neither  having  sustained  more  than  slight 
injury.  The  ships,  with  their  cargoes,  were  of  the  value  of  about  $240,000, 
and  the  tug  was  of  the  value  of  $12,000.  The  time  consumed  in  the  service 
was  15  to  20  minutes.  There  was  no  other  assistance  at  hand.  Held,  that 
taking  into  account  the  extreme  peril  of  the  ships,  and  their  almost  certain 
loss,  as  shown  by  the  evidence  of  disinterested  witnesses,  but  for  the  timely, 
prompt,  and  energetic  assistance  rendered  by  the  tug,  libelants  were  entitled 
to  salvage  to  the  amount  of  5  per  cent  on  the  value  of  the  ship  nearest  the 
fire  and  her  cargo,  and  3%  per  cent,  on  value  of  the  other  and  her  cargo. — 
The  Boyne,  98  Fed.  444 ;   The  Volage,  Id. 

[e]  (U.  S.  1900)  A  saiUng  ship  valued  at  $60,000  was  in  Imminent  danger 
of  being  destroyed  by  fire,  which  had  started  in  the  sheds  on  a  wharf  near 
which  the  ship  lay.  She  was  on  fire  in  several  places,  when  a  tug  ran  up  un- 
der her  bow,  took  a  line  from  the  ship,  and  towed  her  aWay  immediately. 
There  was  no  difficulty  in  towing  the  ship,  and  after  the  two  vessels  left  the 
wharf  the  peril  was  over.  The  injury  to  the  ship  did  not  exceed  $150.  The 
value  of  the  tug  was  not  more  than  $3,500.  If  the  tug  had  not  been  present, 
a  fire  boat  would  have  performed  the  services.    The  tug  was  at  no  time  In 
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danger.    Held,  that  $2,500  should  be  awarded  the  tug  as  salvage. — ^The  Peru, 
99  Fed.  783. 

[f]  (U.  S.  1901)  Twenty-three  harbor  tugs,  of  the  aggregate  value  of  $300,- 
000,  extricated  from  the  docks,  which  were  on  fire,  a  steamer  worth  $2,000,- 
000.  The  moral  certainty  of  great  loss,  except  for  their  assistance,  was  the 
chief  ground  for  a  substantial  reward.  There  was  little  danger  to  the  tugs ; 
the  time  of  service  was  short,  an  hour  or  two,  except  in  the  case  of  a  few 
tugs,  which,  at  the  request  of  the  ship,  remained  by  her  till  the  next  morning, 
and  there  were  other  tugs  present  which  could  not  find  employment  Held, 
that  $20,000  should  be  awarded  for  the  service.— The  Kaiser  Wllhelm  Der 
Grosse,  106  Fed.  963. 

[g]  (U.  S.  1901)  Where  a  tug  hauled  a  ferryboat  out  of  a  slip  at  the  time 
when  danger  from  a  fire  appeared  threatening,  and  it  was  an  act  of  prudence 
to  move  such  boat  some  distance  away,  an  award  of  salvage  of  $200  will  be 
granted,  the  tug  itself  being  in  no  danger,  and  the  service  being  neither  pro- 
longed nor  laborious.--The  John  I.  Brady,  109  Fed.  912 ;  The  Dauntless,  Id. 

[hi  (U.  S.  1902)  The  amount  earned  as  salvage  by  libelant,  a  wrecking 
company,  in  raising  and  clearing  from  bodies  and  wreckage  the  steamships 
Bremen,  Main,  and  Saale  after  they  had  been  beached  following  the  fire  on 
the  Hoboken  dock  where  they  were  partly  burned,  considered  and  determined, 
— Merritt  &  Chapman  Derrick  &  Wrecking  Co.  v.  North  German  Lloyd,  120 
Fed.  17 ;  The  Saale,  Id. 

[il  (U.  S.  1902)  A  wooden  barge,  valued  at  from  $40,000  to  $50,000,  laden 
with  a  cargo  of  coal  worth  about  $10,000,  took  fire  while  lying  in  harbor,  near 
a  pier.  There  was  no  fire  boat  in  the  harbor,  and  the  barge  could  not  use 
her  own  fire  apparatus,  owing  to  the  location  of  the  fire.  In  response  to  her 
signal,  four  tugs,  which  were  all  that  were  within  reach,  each  fully  equipped 
with  fire  apparatus,  came  to  her  assistance,  and  rendered  prompt  and  efficient 
service.  After  three  or  four  hours'  work,  the  barge  was  scuttled  on  orders 
from  the  master  of  one  of  the  tugs,  and  lay  aground,  with  a  freeboard  of 
five  to  six  feet  amidships  at  high  tide.  The  tugs  continued  to  throw  water 
into  her  for  some  30  hours  before  the  fire  was  extinguished,  and  then  two  of 
them  pumped  her  out,  one  of  them  working  for  over  three  days  in  all.  Through 
their  efforts  there  was  a  saving  of  damage  on  barge  and  cargo  of  from  $20,- 
000  to  $25,000.  Held,  that  they  were  entitleed  to  an  award  for  salvage  serv- 
ices of  $4,000.--The  Independent,  113  Fed.  702. 

Ul  (U.  S.  1902)  Libelant's  tug  towed  a  schooner  from  a  pier,  near  which 
coal  pockets  were  burning,  out  into  the  stream.  The  service  occupied  but 
a  few  minutes,  and  was  attended  with  no  danger.  There  was  evidence  tend- 
ing to  show  that  the  schooner  was  not  in  serious  peril,  and,  having  an  engine, 
could  have  moved  out  by  her  own  power.  Held,  that  while  the  service  was  a 
salvage  service,  and  the  tug  was  entitled  to  better  pay  than  for  mere  towage, 
an  award  of  $50  was  sufficient  compensation. — The  William  F.  Hood,  114 
Fed.  983. 

IkJ  (U.  S.  1904)  Towing  a  vessel  from  the  vicinity  of  a  fire,  where  there 
was  remote  danger,  while  a  service  of  a  salvage  character,  does  not  call  for  a 
substantial  award.  An  allowance  of  $100  made  for  towing  a  tug  away  from 
a  fire  on  a  bulkhead,  near  which  she  was  lying,  with  other  vessels,  without 
her  regular  crew  on  board. — The  Fred  E.  Scammell,  133  Fed.  608. 

[11  (U.  S.  1904)  Where,  after  salvors  had  rendered  services  in  extinguish- 
ing a  fire  on  a  vessel,  a  government  steamer  approached  and  rendered  effi- 
cient services  in  the  extinguishment  of  the  fire,  but  made  no  claim  for  salvage 
by  reason  thereof,  the  value  of  the  services  of  such  steamer  must  be  excluded 
in  determining  the  salvage  reasonably  due  to  other  vessels. — The  J.  Elmory 
Owen,  128  Fed.  996. 

[m]  (U.  S.  1905)  A  tug  which  went  to  the  assistance  of  a  United  States 
vessel  having  on  board  ammunition  for  delivery  to  a  warship,  in  answer  to 
her  signal  for  help,  and  aided  in  putting  out  a  fire  which  had  broken  out  on 
such  vessel,  at  considerable  risk  to  the  tug  and  crew  on  account  of  the  nature 
of  the  cargo,  the  service  lasting  half  an  hour,  held  entitled  to  a  salvage  award 
of  $500  on  an  implied  contract,  under  the  provisions  of  the  Tucker  Act  of 
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March  3.  1887,  c.  359,  24  Stat.  505,  (U.  S.  Comp.  St.  1901,  p.  752).— Hartford 
&  N.  Y.  Transp.  Co.  v.  United  States,  138  Fed.  618. 

[n]  (U.  S.  1905)  Two  libelants,  who  were  in  a  skiff  and,  at  the  request  of 
the  master  of  a  steam  lighter  moored  to  a  burning  dock  in  the  night,  took 
him  and  two  deckhands  to  the  vessel,  and  assisted  them  in  casting  it  loose 
and  pushing  it  off,  rescuing  it  from  a  position  of  imminent  peril,  held  to  have, 
performed  a  salvage  service,  and  to  be  entitled  to  an  award  of  Jp200  there- 
for;  the  vessel  being  worth  $18,500.— The  America,  136  Fed.  510. 

[o]  (U.  S.  1905)  A  fire  broke  out  in  combustible  material  in  the  storeroom 
of  a  tank  steamer  lying  at  Port  Arthur,  Tex.,  and  laden  with  crude  petro- 
leum, at  about  9:30  p.  m.  Libelants'  tug  went  to  her  assistance,  and,  break- 
ing a  port  into  the  storeroom,  with  a  hose  extinguished  the  fire,  the  service  re- 
quiring an  hour  or  more.  Both  vessels  and  those  on  board  were  in  some  dan- 
ger from  a  possible  explosion  of  gas  and  oil.  The  tug  was  worth  $20,000,  and 
the  saved  value  of  steamer  and  cargo  $221,000.  Held,  that  the  salvors  were 
entitled  to  an  award  of  $9,000,  one-third  to  go  to  the  officers  and  crew. — ^The 
Toledo,  136  Fed.  959. 

[p]  (U.  S.  1905)  Libelant's  steam  propeller,  worth  $25,000,  while  towing 
a  derrick  down  the  Hudson  river,  saw  a  pier  at  Hoboken  on  fire,  and,  leaving 
her  tow,  went  into  the  adjoining  slip  and  rescued  claimant's  car  float,  worth 
$22,000,  which  lay  outside  of  a  barge  then  on  fire.  The  float  was  in  a  position 
of  considerable  danger,  and  the  steamer  was  also  subjected  to  some  risk ;  it 
being  necessary  to  play  streams  of  water  on  both  vessels  during  the  perform- 
ance of  the  service,  to  prevent  them  from  taking  fire.  Held,  that  the  serv- 
ice was  one  of  salvage,  for  which  libelant  was  entitled  to  an  award  of  $1,000. — 
The  Car  Float  No.  19,  138  Fed.  435. 

[ql  (U.  S.  1908)  The  Indian,  a  steam  vessel  with  a  gross  measurement  of 
9,191  tons,  4  boilers,  twin  screws,  and  triple  expansion  engines,  and  a  valu- 
able cargo,  was  set  on  fire  from  a  burning  wharf  and  large  warehouse,  to 
which  she  was  tied.  Though  the  pumps  were  immediately  started  and  water 
thrown  over  the  decks  and  the  woodwork  within  range  of  the  flames,  the  fire 
extended  rapidly  until  the  woodwork  and  other  inflammable  materials  on  all 
the  after  part  of  the  vessel  took  flre,  and  as  fast  as  extinguished  in  one  place 
would  break  out  again.  The  heat  was  intense,  preventing  effectual  work 
whereupon  two  tugs,  one  of  569  tons,  with  an  indicated  horse  power  of  2,500, 
and  equipped  with  pumps  of  great  capacity,  and  the  other  of  150  tons,  with  an 
indicated  horse  power  of  875,  and  equipped  with  good  pumping  machinery, 
came  to  the  Indian's  relief,  and,  after  some  delay  owing  to  the  position  of  an- 
other vessel,  succeeded  in  pulling  the  Indian  away  from  the  burning  wharf, 
when  she  was  burning  fiercely  from  the  stem  to  the  main  bridge.  After  some 
pumping  by  the  heavier  tug,  her  hose  was  carried  by  her  master  and  a  num- 
ber of  his  crew  up  to  and  upon  the  after  deck,  where  they  rendered  valuable 
assistance  in  keeping  down  the  fire  and  assuaging  the  heat.  Both  tugs  acted 
in  concert,  and  succeeded  in  extinguishing  the  flames,  after  which  the  ap- 
praised value  of  the  Indian  and  her  cargo  was  fixed  at  $463,229.17.  Held, 
that  a  salvage  allowance  of  $5,000  to  the  larger  tug,  and  $2,500  to  the  small- 
er one,  was  inadequate  in  so  far  as  the  larger  tug  was  concerned,  and  that 
the  award  as  to  it  should  be  increased  to  $7,500.— The  Indian,  159  Fed.  20, 
86  C.  C.  A.  210. 

[r]  (U.S.  1908)  A  tug  which  towed  a  steamship  worth  $65,000  from  a 
wharf  when  she  was  in  danger  of  fire  with  apparently  no  other  means  of  as- 
sistance at  hand,  the  service  lasting  about  20  minutes,  held  entitled  to  a  sal- 
vage award  of  $1,200.— The  Ragnarok,  158  Fed.  694. 

[s]  (U.  S.  1910)  The  masters  and  crews  of  three  tugs  awarded  the  total 
sum  of  $6,000  for  salvage  services  rendered  to  a  steamship,  which  caught  fire 
while  in  a  dry  dock  from  burning  buildings  in  the  shipyard ;  the  tugs,  at  the 
request  of  the  superintendent  of  the  yard,  having  rendered  the  most  effective 
service  in  extinguishing  the  fire  and  preventing  a  possible  loss  of  $140,000, 
the  service  having  been  rendered  with  great  efficiency  in  freezing  weather, 
with  some  risk  to  life  from  falling  wires  and  timbers  and  considerable  to 
health  from  exposure. — The  Jefferson,  181  Fed.  416, 
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[t]  (U.  S.  1911)  An  award  of  $500  made  to  a  tug  for  salvage  services  ren^ 
dered  to  city  scows  which  were  on  fire  in  East  River. — Oallagher  v.  City  of 
New  York,  193  Fed,  549. 

[u]  (U.  S.  1912)    An  award  of  $150  as  salvage  made  to  the  owners,  master, 

and  crew  of  a  tug  for  services  rendered  in  putting  out  a  fire  in  a  load  of 

^  rubbish  on  board  a  scow,  the  service  requiring  about  an  hour,  and  not  having 

been  attended  by  any  particular  danger  to  the  tug  or  crew.— -Conway  v.  City 

of  New  York,  194  Fed.  529. 

[v]  (U.  S.  1912)  A  salvage  award  of  $50  made  to  a  volunteer,  who,  with 
another,  took  a  tug  and  moved  a  ferryboat  from  the  vicinity  of  a  fire  at 
railroad  terminal  docks;  both  vessels  owned  by  the  railroad  company. — The 
Buffalo,  194  Fed.  900. 

[w]  (U.  S.  1912)  For  the  moving  of  a  float,  moored  in  the  vicinity  of  a  fire 
which  consumed  property  on  a  pier  and  spread  to  a  number  of  vessels  and 
lasted  all  night,  notwithstanding  the  continuous  work  of  fire  boats  and  tugs, 
the  vesFel  performing  the  serrice  was  awarded  10  per  cent,  of  the  value  of 
the  float.—L'Hommedleu  v.  Pennsylvania  R.  Co.,  195  Fed.  309. 

IX J  (U.i5. 1912)  Where  a  vessel  moved  a  vessel,  moored  in  the  vicinity 
of  a  fire  which  consumed  property  on  a  pier  and  spread  to  a  number  of  ves- 
sels and  lasted  all  night  notwithstanding  the  continuous  work  of  fire  boats 
and  tugs,  the  award  of  10  per  cent,  for  the  service  was  equally  divided  be- 
tween the  rescuing  vessel  and  its  crew. — L'Honmiedieu  v.  Pennsylvania  R. 
Co.,  195  Fed.  309. 

[y]  (U.  S.  1912)  Where  a  steamship  was  moored  to  the  pier  of  an  oil  com- 
pany at  which  there  was  a  large  number  of  tanks,  which  exploded  and  cre- 
ated a  large  fire,  and  there  were  tanks  close  to  the  vessel  which  might  have 
exploded,  and  the  engines  of  the  vessel  were  disconnected  from  the  steam, 
the  crew  of  a  rescuing  vessel  which  towed  the  steamship  to  a  safe  place  of 
anchorage  were  entitled  to  recover  $600;  the  employer  having  settled  his 
claim.— The  Lowther  Castle,  195  Fed.  604. 

[z]  (D.  C.  1905)  A  judgment  of  the  lower  court  In  admiralty  proceedings 
by  the  owner  of  a  tugboat  for  salvage  services  in  attempting  to  save  a  ferry- 
boat from  destruction  by  fire,  and  awarding  the  libelant  $100,  and  requiring 
him  to  pay  his  own  costs,  was  reversed,  and  the  libelant  awarded  $250  and 
the  costs  below  and  on  appeal,  where  it  appeared  that  there  was  some  de- 
gree of  danger  to  the  assisting  tug,  and  great  peril  to  the  ferryboat,  and  some 
property  saved  and  also  that  the  libelant  was  not  offered  by  the  libelee  any 
sum  in  settlement  of  the  claim,  but  was  forced  to  file  its  libel  or  surrender  a 
clear  right— James  Clark  Co.  v.  The  Columbia,  26  App.  D.  C.  86. 

YIII.  Sunken  Vessels  ob  Cabgo. 

[a]  (U.  S.  1903)  Libelant  at  his  own  expense  and  risk  raised  a  tug  which 
had  sunk  in  26  feet  of  water  in  a  river,  the  service  requiring  two  weeks*  work 
night  and  day,  and  an  expenditure  of  over  $1,000.  When  raised,  the  tug  was 
not  in  condition  for  use,  and  he  recalked  and  repaired  her,  putting  her  in  as 
good  condition  as  before  she  sunk.  She  was  In  imminent  danger  of  becom- 
ing a  total  loss  owing  to  the  quicksands  and  rapid  current  of  the  river,  and 
the  salvage  work  was  ingeniously  and  skillfully  done.  After  being  raised  she 
was  valued  at  from  $4,000  to  $8,000.  Held,  that  libelant  should  be  awarded 
one-fourth  the  proceeds  of  her  sale  as  salvage  compensation,  besides  the  ex- 
pense incurred,  and  next  after  that  the  cost  of  the  repairs  made,  which 
would  be  considered  as  in  the  nature  of  a  continuation  of  the  salvage  service. 
—The  Thomas  Morgan,  123  Fed.  781. 

[b]  (U.  S.  1905)  An  award  for  services  in  raising  a  sunken  dredge,  based 
on  the  finding  of  a  commissioner,  aflftrmed.  Decree  (D.  C.  1904)  132  Fed.  154, 
reversed. — Merritt  &  Chapman  Derrick  &  Wrecking  Co.  v.  Morris  &  Cumings 
Dredging  Co.,  137  Fed.  780,  70  C.  C.  A.  356. 

[c]  (U.  S.  1913)  A  libelant  which  performed  wrecking  services  in  raising 
a  sunken  steamer  held  entitled  to  compensation  at  a  rate  beyond  the  cus- 
tomary charge  for  ordinary  maritime  services. — ^The  Silver  Star,  207  Fed.  600. 

[d]  (La.  1848)  Master  of  a  steamer  which  had  sunk  with  its  cargo  em- 
ployed certain  persons  to  recover  the  submerged  property.    The  current  at  the 
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place  of  the  disaster  was  strong,  and  the  weather  inclement.  The  deposit  of 
mud  upon  the  boat  and  cargo  was  rapid,  and  the  difficulty  of  raising  the  sub- 
merged property  was  such  that  the  loss  would  probably  have  been  total,  but 
for  the  interposition  and  service  of  plaintiffs.  The  machinery  and  apparatus 
employed  were  ingenious  and  costly,  and  the  officers  and  crew  of  the  salvor 
acted  with  zeal  and  fidelity  under  circumstances  of  bodily  exposure.  Their 
labors  in  going  beneath  the  waters  were  not  only  arduous,  but  involved  some 
personal  danger.  The  time  occupied  in  raising  the  boat  and  cargo  was  about 
four  weeks.  Held,  that  the  remuneration  for  their  services  in  saving  the 
cargo  of  one-half  its  net  proceeds  at  its  sale  in  New  Orleans  at  auction,  and 
also  the  sum  of  $680,  the  amount  of  the  freight  advanced  by  the  plaintiffs 
for  bringing  the  cargo  from  the  Red  River  City,  was  not  so  unreasonable  that 
it  would  be  disturbed. — Creevy  v.  Cummlngs,  3  La.  Ann.  163,  48  Am.  Dec.  444. 

IX.  Towage. 

[a]  (U.  S.  1896)  $7,500  awarded  to  a  freight  steamer  worth  $250,000  (her 
cargo  not  being  considered,  because  of  the  Harter  Act),  for  towing  into  New 
York,  her  port  of  .destination,  being  a  distance  of  250  miles,  a  freight  steamer, 
valued,  with  her  cargo  and  freight,  at  £31,390,  which  had  been  blown  off  the 
Coast  to  the  edge  of  the  Gulf  Stream,  and  was  in  peril  only  because  she  had 
exhausted  her  coal  supply,  there  being  difficulty  and  danger  in  getting  the 
hawsers  aboard  because  of  her  terrific  rolling,  but  the  towing  being  accom- 
plished, after  the  first  few  hours,  in  a  calm  sea,  and  without  loss  except  a 
delay  of  three  days,  and  the  breaking  of  both  hawsers. — The  Alaska  (D.  C.) 
75  Fed.  430. 

[b]  (U.S.  1897)  Where  a  steamer  with  a  disabled  boiler  was  proceeding 
under  a  Jib  sail,  and  was  in  no  danger  of  going  ashore  before  assistance  sent 
for  would  arrive,  held,  that  the  taking  of  her  in  tow  by  a  passing  steamer,  in 
the  ordinary  weather  of  the  season,  If  a  salvage  service  at  all,  was  of  a  very 
low  order,  and,  the  time  consumed  being  some  five  hours,  the  sum  of  $350 
would  be  allowed ;  the  salving  vessel  being  worth  with  her  cargo  about  $445,- 
000,  and  the  salved  vessel  about  $12,000.— The  Monticello  (D.  C.)  81  Fed.  211 ; 
Pacific  Imp.  Co.  v.  Hatch,  Id. 

[c]  (U.  S.  1897)  Services  of  a  tug  In  going  to  the  rescue  of  a  disabled  pas- 
senger and  freight  steamer,  drifting,  in  stormy  weather,  with  the  wind  and 
current,  towards  dangerous  rocks,  and  towing  her  Into  port,  held  a  salvage 
service,  for  which  there  should  be  awarded  to  owners,  master,  and  crew  of 
the  tug  $13,500  on  a  total  valuation  of  $343,000,  it  appearing  that  the  service 
lasted  30  hours,  and  Involved  considerable  danger  and  risk,  as  shown  by  the 
breaking  and  loss  of  a  large  steel  hawser. — The  City  of  Puebla  (D.  C.)  79 
Fed.  982. 

[d]  (U.  S.  1897)  Fifteen  hundred  dollars  allowed,  upon  a  valuation  of  $67,- 
000,  to  a  steamer  and  cargo,  worth  $75,000,  which,  in  threatening  weather, 
at  some  risk,  took  In  tow  and  brought  to  port  a  disabled  propeller  found  in 
Lake  Michigan,  some  20  miles  from  the  west  shore,  off  the  port  of  Milwaukee. 
—The  Waverly  (D.  C.)  78  Fed.  191. 

[e]  (U.  S.  1898)  Seventeen  thousand  dollars,  with  disbursements  and  In- 
terest thereon,  awarded  a  steamer  for  bringing  into  port,  a  distance  of  about 
300  miles,  a  full-rigged  sailing  ship,  valued,  with  her  cargo,  at  about  $200,- 
000,  where,  on  account  of  long-continued  sickness,  there  were  not  sufficient 
men  out  of  the  ship's  crew  to  navigate  her,  when  the  provisions  of  the  ship 
were  nearly  exhausted,  and  when  the  state  of  the  weather  rendered  it  diffi- 
cult and  dangerous  to  perform  the  service. — ^The  T.  F.  Oakes,  87  Fed.  229. 

[fl  (U.  S.  1898)  A  tug  which  rendered  some  aid  In  drawing  a  fieet  of  canal 
boats  into  a  safe  harbor,  after  they  had  been  rescued  from  all  serious  danger 
by  other  tugs,  held  not  entitled  to  a  salvage  award,  but  merely  to  a  compen- 
sation of  $100  for  towage. — The  Weber  Bros,  and  Thirteen  Other  Canal  Boats, 
88  Fed.  92. 

[gl  (U.S.  1898)  Where  a  bark  which  had  drifted  within  from  50  to  100 
yards  of  the  Delaware  Breakwater  in  a  northeast  storm,  and  was  In  extreme 
peril  In  case  of  any  increase  in  the  storm,  was  rescued  by  a  tug  In  a  few 
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hours'  service,  held  that  one-eighth  of  her  value,  being  $3,466,  would  be 
awarded  as  salvage.— The  Itita,  88  Fed.  523. 

[h]  (U.  S.  1801))  The  personal  services  of  the  crew  of  a  steamer  which 
towed  into  port  a  raft  of  lumber  found  adrift  having  been  comparatively 
small,  and  rendered  without  danger,  an  allowance  of  $120  was  made  them, 
the  value  of  the  lumber  after  its  delivery  in  San  Francisco  being  about  $7,- 
200.— Peacock  v.  Three  Million  Feet  of  Lumber,  93  Fed.  983. 

[11  (U.  S.  1900)  The  Catalina,  a  large  Spanish  steamship  valued  at  $200,- 
000,  while  in  the  Gulf  of  Mexico,  on  her  way  in  ballast  from  a  Mexican  port 
to  New  Orleans,  broke  her  propeller  shaft  beyond  temporary  repair.  She  at- 
tempted to  proceed  by  sail,  but  was  becalmed  about  60  miles  from  the  mouth 
of  the  river,  and  during  the  night  signaled  the  Olympia,  a  steamship  bound 
outward  in  ballast,  for  assistance.  By  agreement,  the  Olympia  undertook  to 
tow  her  to  the  South  Pass,  the  amount  of  compensation  to  be  determined 
later.  The  crew  of  the  Catalina  delivered  a  hawser  on  board  the  Olympia, 
and  the  towage  was  performed  in  safety,  the  weather  being  calm  and  the 
sea  smooth.  The  Olympia  was  delayed  by  the  service  about  24  hours.  She 
was  a  vessel  worth  $75,000.  Held,  that  the  service  rendered  was  properly  a 
salvage  service,  and  entitled  to  be  compensated  as  such,  but  was  not  of  a  high 
order  of  merit;  that  as  the  service  contracted  for  was  merely  towage,  which 
was  performed  without  risk  to  the  Olympia  or  her  crew,  it  should  be  com- 
pensated on  the  basis  of  the  value  of  such  towage,  an  equal  amount  to  be 
added  as  salvage  compensation;  and,  it  appearing  tliat  $50  per  hour  was  full 
compensation  for  the  towage,  an  award  of  $2,400  should  be  made. — ^The  Cata- 
Una,  105  Fed.  633,  44  C.  C.  A.  638. 

[J]  (U.S.  1900)  The  New  Camelia,  a  steamer  worth  $35,000,  and  having 
on  board  150  passengers,  broke  her  shaft  when  about  the  middle  of  Lake 
Pontchartrain,  and  was  wholly  disabled  from  further  navigation.  She  was 
anchored,  and  a  boat  sent  to  a  port  12  miles  distant  for  a  tug.  Shortly  after- 
wards a  tug  was  sighted  and  signaled,  and  under  direction  of  her  owner,  who 
was  on  board,  such  tug  dropped  her  tow  and  proceeded  to  the  steamer.  On 
learning  the  facts  the  owner  of  the  tug  offered  to  tow  the  steamer  to  a  port, 
which  offer  was  accepted.  The  service  required  about  two  hours,  after  which 
the  tug  went  back,  and,  securing  her  tow,  proceeded  on  her  way.  It  was  in 
the  daytime,  and  the  lake  was  calm.  No  compensation  was  agreed  upon,  and 
the  owner  of  the  tug  made  no  charge  for  salvage,  but  estimated  the  value  of 
the  towage  service  rendered  at  from  $15  to  $30.  Subsequently  members  of 
the  crew  of  the  tug  libeled  the  steamer  for  salvage  services,  and  the  court 
fixed  the  value  of  such  services  at  5  per  cent,  of  the  value  of  the  vessel, 
amounting  to  $1,750,  and  apportioned  one-half  to  the  crew  of  the  tug,  which 
was  equal  to  about  three  months*  wages.  Held  that,  while  the  services  ren- 
dered might  properly  be  considered  salvage  services,  they  were  not  of  such 
an  order  of  merit  on  the  part  of  the  crew,  who  were  not  volunteers,  as  to 
justify  the  award  made  them,  but  that,  the  vessel  not  having  been  in  great 
peril,  and  the  service  having  been  offered  and  accepted  merely  as  a  towage 
service,  and  so  regarded  by  the  owner  of  the  tug,  the  total  award  should  not 
exceed  double  the  value  of  such  service  as  estimated  by  him,  one-third  to  be 
apportioned  to  the  crew.-— The  New  Camelia,  105  Fed.  637,  44  C.  C.  A.  642. 

Ik]  (U.S.  1900)  A  lightship  belonging  to  the  United  States  government 
broke  loose  from  her  moorings,  and  was  carried  out  into  Chesapeake  Bay. 
The  sea  was  described  by  many  as  being  the  highest  ever  known  in  Hampton 
Koads.  A  tug  sighted  the  lightship,  which  hoisted  a  signal  for  assistance,  de- 
scribed as  a  signal  for  a  tow.  The  tug  immediately  answered  the  signal,  but, 
owing  to  the  gale  of  wind  and  heavy  sea  prevailing,  was  unable  to  approach 
her  in  the  usual  manner  from  the  leeward,  and  pass  a  hawser,  but  had  to  go 
to  the  windward  side,  and  use  a  heaving  line.  Three  efforts  to  cast  the  line 
were  made  before  it  was  caught,  the  tug,  in  the  meantime,  being  in  the  trough 
of  the  sea,  with  the  seas  breaking  over  the  man  casting  the  line.  Some  three 
hours  later  the  lightship  was  brought  to  the  wharf.  Held,  that  $1,200  for 
salvage  service,  though  on  the  border  line  of  towage  service,  will  not  be  dis- 
turbed as  excessive.— United  States  v.  Morgan,  99  Fed.  570,  39  C.  C.  A.  653. 

[1]  (U.  S.  1901)  A  steamer  was  disabled  about  14  miles  from  a  harbor, 
and  about  4  miles  from  the  shore,  having  a  hole  6  by  12  inches  in  size,  and 
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about  6  Inches  above  the  water  line,  and  had  stopped  for  temporary  repairs. 
The  water  was  about  3  feet  deep  in  her  engine  room,  but  her  flres  were  not 
out,  and  the  sea  was  smooth.  A  steamer  with  passen;:ers  and  freight  towed 
her  to  a  neighboring  port,  the  time  consumed  being  about  Sy2  hours,  where 
temporary  repairs  were  made.  The  repairs  were  of  such  a  character  as  to 
render  the  vessel  free  from  leakage,  and  on  the  next  day  the  injured  vessel 
was  talcen  in  tow  for  San  Francisco,  using  her  own  steam,  and  arriving  there 
54  hours  after  she  was  first  talsen  in  tow.  The  value  of  the  rescued  vessel, 
with  her  cargo,  was  $24,000,  and  that  of  the  rescuing  vessel  was  |08,000.  The 
rescuing  vessel  was  detained  about  14  hours.  Held,  that  there  was  no  risk 
to  the  salvors  or  the  vessel  employed  by  them,  and,  as  the  rescued  vessel  was 
not  at  any  time  in  serious  danger,  salvage  to  the  amount  of  $1,000  would  be 
allowed.— The  Alice  Blanchard,  106  Fed.  238. 

[ml  (U.  S.  1901)  Where  a  steamer  not  engaged  in  the  towing  business,  nor 
fitted  therefor,  interrupts  her  voyage  to  tow  a  partially  disabled  vessel  into 
port,  such  facts  are  to  be  considered  in  fixing  the  amount  of  her  compensa- 
tion for  the  service,  and  she  is  entitled  to  a  larger  award  than  would  amount 
to  a  reasonable  compensation  for  the  same  service  if  performed  by  a  tug  en- 
gaged in  the  business.  In  such  case,  where  a  steamer  valued  at  $25,000  was 
delayed  in  her  voyage  eight  hours,  she  was  held  entitled  to  an  award  of  $350. 
—The  J.  C.  Pfluger,  109  Fed.  93. 

[n]  (U.  til901)  A  steamship  worth  $150,000,  and  carrying  a  crew  of  3:^ 
men,  broke  her  shaft,  and  lost  her  propeller,  when  197  miles  off  the  Oregon 
coast.  Stormy  weather  came  on,  and  she  was  unable  to  make  repairs,  or  to- 
make  a  port  of  safety  with  the  sails  she  carried.  She  drifted  in  the  direc- 
tion of  Cape  Flattery  four  days,  when  she  came  in  sight  of  a  lightship,  and 
subsequently  anchored  in  30  fathoms  of  water.  Two  passing  vessels  to  which 
she  signaled  attempted  to  take  her  in  tow,  but  failed,  owing  to  the  parting 
of  the  lines  and  the  heavy  sea.  Subsequently,  libelant's  tug,  a  powerful  and 
well-equipped  vessel,  came  to  her  assistance,  and  by  the  prompt  and  skillful 
action  of  the  master  and  crew  of  the  tug  she  was  towed  to  a  port  of  safety, 
without  injury,  arriving  the  following  morning.  The  service  was  attended  by 
considerable  peril  owing  to  the  severity  of  the  storm,  which  also  continued 
with  increasing  severity  for  some  days  thereafter;  and  the  evidence  tended 
to  show  that,  if  the  ship  had  not  been  rescued  that  day,  she  would  probably 
have  been  lost.  On  such  facts  an  award  for  salvage  was  made,  apportioned 
among  the  owners,  officers,  and  crew  of  the  tug,  amounting  in  all  to  $8,175. — 
The  Elm  Branch,  106  Fed.  952. 

[ol  (U.  S.  1903)  The  English  steamship  Yeoman,  valued  at  $500,000,  while 
on  a  voyage  from  Galveston  to  Wverpool,  in  February,  with  a  cargo  of  cot- 
ton worth  $900,000,  sighted  the  Spanish  steamship  Ereza,  415  miles  southeast 
of  the  Delaware  capes,  with  a  broken  rudder  and  disabled,  and  at  her  request 
towed  the  Ereza  to  the  Delaware  breakwater  on  her  way  to  Philadelphia. 
The  weather  was  stormy  and  the  sea  rough,  and  the  delay  caused  the  Yeoman 
by  the  service,  including  the  time  for  recoaling,  was  some  eight  or  nine  days. 
The  Yeoman  was  a  large  and  new  ship  of  7,379  tons  gross  register,  and  the 
service  was  well  performed,  without  delay  or  injury  to  the  Ereza  or  her  car- 
go. The  latter,  on  her  arrival  with  cargo  and  freight,  was  of  the  value  of 
$269,000.  Held  that.  Including  compensation  for  expenses,  delay,  and  the 
service  itself,  the  Yeoman  was  entitled  to  an  award  of  $20,000. — The  Ereza, 
124  Fed.  659. 

[p]  (U.  S.  1904)  A  salvage  award  of  $600  to  two  tugs  for  timely  and  meri- 
torious services  rendered  in  towing  to  a  place  of  safety  a  barge  worth,  with 
her  cargo,  about  $30,000,  which  had  been  anchored  inside  the  Old  Delaware 
Breakwater,  but  was  dragging  her  anchor  and  drifting  toward  the  cape  in  a 
hurricane,  field  too  small,  and  increased  to  $1,200,  in  view  of  the  evidence, 
which  showed  that  the  service  was  attended  with  considerable  danger  to  the 
rescuing  tug,  owing  to  the  high  seas,  and  that  probably  the  barge  would  have 
gone  ashore  but  for  the  assistance  given  by  the  tugs.  Decree  (D.  C.  1904) 
128  Fed.  813,  modified.— The  Marcus  Hook,  135  Fed.  744,  68  C.  C.  A.  382. 

[q]  (U.S.  1904)  For  towing  a  scow  picked  up  while  merely  drifting 
about  the  harbor  in  the  morning  in  a  moderate  wind,  when  the  tide  was  be- 
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ginning  to  flood,  and  when  a  tug  had  been  sent  for  it  by  its  owners,  compen- 
sation will  be  allowed  on  the  basis  of  a  very  low  order. of  salvage,  and  not  on 
the  basis  of  rescue  of  property  at  sea  in  imminent  peril  of  loss  or  deteriora- 
tion.—The  Hughes  Brothers  and  Bangs,  No.  49,  135  Fed.  746,  68  C.  C.  A.  384. 

[r]  (U.  S.  1904)  A  fishing  schooner  of  47  tons,  net,  valued  at  from  $600 
to  $1,000,  and  having  fish  on  board  to  the  value  of  $60,  having  lost  one  anchor 
and  her  rudder,  and  being  blown  toward  the  shore,  anchored  at  night  near  a 
ledge  on  the  south  shore  of  an  island  off  the  Maine  coast;  sending  word  by  a 
passing  schooner  for  a  tug.  The  next  morning  the  tug  Carita,  valued  at  $5,000, 
went  to  her  assistance  from  a  port  10  miles  northwest  The  wind  was  blow- 
ing heavily  from  the  southwest,  and  the  sea  was  very  rough.  One  of  the  tug*s 
coal  bunkers  was  washed  away,  and  it  was  necessary  to  board  over  the 
bunkers  to  keep  her  from  filling.  After  a  difficult  trip  the  schooner  was 
reached  and  taken  in  tow,  and,  by  careful  management,  was  brought  safely 
to  port.  The  weather  indications  were  stormy,  and  the  schooner  was  in  con- 
siderable peril,  being  held  by  a  single  anchor  on  a  rocky  bottom.  Held,  that 
the  towage  waa  a  salvage  service,  for  which  the  tug  and  her  crew  were  &i' 
titled  to  an  award  of  $200.— The  Lottie  E.  Hopkins,  133  Fed.  405. 

[s]  (U.  S.  1905)  A  steamship  bound  from  Norfolk  to  Boston,  laden  with 
coal,  when  off  the  coast  of  Delaware  picked  up  a  lumber-laden  schooner  whi<di 
had  been  seriously*  injured  in  a  collision  and  abandoned  by  her  crew,  and 
towed  her  to  the  port  of  New  York.  When  found,  the  schooner's  main  deck 
Was  under  water,  and  the  towing  was  slow  and  difficult,  owing  to  strong 
winds,  and  required  2%  days,  with  the  assistance  of  tugs  later  employed  by  the 
steamer,  which  had  previously  broken  two  hawsers.  It  was  also  attended 
with  some  danger  to  men  who  were  sent  on  board  the  schooner  to  steer  her. 
The  steamer  was  worth  $275,000,  and  the  saved  value  of  the  schooner  and  car- 
go was  about  $10,000.  A  considerable  expense  was  incurred  by  the  steamer. 
Held,  that  she  was  entitled  to  an  award  of  50  per  cent  of  the  saved  value  of 
the  schooner  and  cargo  after  paying  the  expenses. — ^The  Theta,  135  Fed.  129. 

[t]  (U.  S.  1905)  The  freight  steamer  Santurce,  on  a  voyage  from  Porto 
Rico  to  New  York,  when  in  the  vicinity  of  the  Bahamas  became  almost  whol- 
ly disabled  by  the  breaking  of  her  propeller  blades,  and,  after  proceeding 
with  sails  for  three  days.  In  answer  to  her  distress  signals  was  taken  In 
tow  by  the  Rosewood  on  a  voyage  from  Portugal  to  New  Orleans,  with  a  cargo 
of  ore,  and  towed  to  Nassau,  a  distance  of  about  240  miles.  The  service  de- 
layed the  Rosewood  about  2%  days,  and  she  was  subjected  to  some  danger, 
owing  to  unfavorable  weather.  The  time  was  early  in  January,  and  the  San- 
turce was  in  a  position  of  considerable  peril.  Each  vessel  was  of  a  net  ton- 
nage of  about  1,100.  The  Santurce,  with  cargo  and  freight,  was  of  a  value 
of  $210,000;  and  the  Rosewood,  $70,000.  Held,  that  the  Rosewood  was  en- 
titled to  a  salvage  award  of  $10,000,  In  addition  to  disbursements;  25  per 
cent,  to  go  to  the  officers  and  crew. — ^The  Santurce,  136  Fed.  682. 

[u]  (U.S.  1905)  The  steamship  Cottage  City,  1,885  gross  tonnage,  and 
worth,  with  her  cargo,  $200,000,  while  on  her  regular  trip  from  Alaska  to 
Seattle,  with  passengers  and  cargo,  on  October  14th  became  wholly  disabled 
from  proceeding,  when  In  Fltzhugh  Sound,  and,  owing  to  the  depth  of  water 
and  the  disabled  condition  6f  her  winch,  could  not  have  safely  anchored  in 
case  the  weather  had  become  rough,  as  was  likely  at  that  season.  The  steam- 
ship Dlrlgo,  843  gross  tonnage,  and  worth  $80,000,  also  on  her  trip  to  Seattle* 
answered  the  distress  signals  of  the  Cottage  City,  and,  with  the  consent  of 
her  master,  towed  her  to  Seattle,  a  distance  of  about  400  miles,  being  as- 
sisted by  a  tug  during  the  last  90  miles.  The  weather  was  fairly  good,  and 
the  danger  to  the  Dirigo  was  not  great.  Held,  that  the  service  was  a  sal- 
vage service,  and  that  the  Dirigo  was  entitled  to  an  award  of  $12,000  against 
the  Cottage  City  and  cargo.— The  Cottage  City,  136  Fed.  498. 

[v]  (U.  S.  1905)  An  award  of  $2,000  made  to  the  owners  and  crew  of  a  tug 
for  salvage  services  performed  In  towing  to  a  port  a  steam  schooner,  worth, 
with  cargo,  $50,000,  which  had  been  injured  when  passing  out  of  Gray*s  Har- 
bor, Wash.,  by  striking  the  submerged  stonework  of  a  government  jetty  at 
the  entrance  of  the  harbor,  and  which  was  disabled  and  leaking  and  in  actual 
peril,  but  not  in  Imminent  danger,  the  service  In  towing  requiring  some  four 
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or  five  hours,  but  without  extraordinary  peril  or  hardship. — ^The  South  Bay, 
139  Fed.  273. 

[w]  (U.  S.  1906)  The  three-masted  schooner  Rebecca  Shepherd,  laden  with 
stone,  left  the  port  of  Rockland,  Me.,  and  when  20  miles  out  struck  on  a 
ledge,  and,  although  she  got  off  after  pounding  for  20  minutes,  was  so  in- 
jured that  she  began  to  leak.  She  started  for  Rockland  with  the  crew  pump- 
ing, but  the  wind  and  the  tide  were  against  her,  and  the  water  in  her  hold 
was  gaining,  and  she  hoisted  a  signal  for  assistance.  The  tug  Sea  King  which 
was  towing  a  vessel  to  sea,  on  seeing  the  signal,  left  her  tow  and  went  to  the 
assistance  of  the  Shepherd,  and  towed  her  safely  into  the  harbor  of  Rockland, 
where  she  was  beached.  There  was  no  other  vessel  which  could  have  rendered 
the  service,  and  there  was  a  possibility  at  least  that  without  it  the  Shepherd 
would  have  foundered  before  reaching  port.  The  Shepherd  and  her  cargo 
were  sold  under  process  and  realized  the  sum  of  about  $30,000,  and  she  carried 
a  crew  of  eight  men.  Held,  that  for  the  salvage  service  rendered  an  award 
should  be  made  of  $450.— The  Rebecca  Shepherd,  148  Fed.  727. 

[x]  (U.S.  1906)  A  tug  became  partially  disabled  by  the  leaking  of  her 
boiler  while  passing  up  the  Atlantic  coast,  and  gave  distress  signals.  She 
was  taken  in  tow  behind  a  barge  by  another  tug  and  towed  to  a  port  The 
rescuing  tug  and  barge  were  together  worth  about  $135,000,  and  were  charter- 
ed at  $500  per  day.  They  were  delayed  1%  days  and  consumed  22  tons  of 
coal  extra  in  rendering  the  service.  The  disabled  tug  was  sold  for  $5,600. 
She  was  not  in  any  great  danger  when  taken  in  tow,  nor  were  the  other 
vessels  or  their  crews  subjected  to  any  great  danger,  or  required  to  go  on 
board  the  towed  vessel.  Held,  that  the  rescuing  tug  and  barge  were  entitled 
to  an  award  of  $1,000.— The  Chief,  147  Fed.  875. 

[xx]  (U.  S.  1906)  The  British  bark,  Besnard,  on  a  voyage  from  Montevideo 
to  New  York  in  the  winter  was  struck  by  a  waterspout  when  about  500  miles 
east  of  Charleston,  losing  a  part  of  her  masts,  and  having  left  six  only  of  her 
19  sails.  She  was  sound  in  hull,  and  able  to  make  with  her  remaining  sails 
five  or  six  knots  an  hour  with  favorable  winds,  but  the  wind  becoming  north- 
erly after  a  day  or  two,  she  turned  for  the  port  of  Charleston.  Her  master 
asked  two  or  three  passing  vessels  for  a  tow,  which  he  did  not  get,  but  at  no 
time  made  any  signal  of  distress.  One  vessel  offered  to  take  off  himself  and 
crew  which  he  refused.  He  reached  the  vicinity  of  the  Charleston  llglitshlp 
at  night,  and  anchored.  The  following  morning  libelant's  tug  went  out  and 
towed  the  bark  in.  Her  master  endeavored  to  make  a  bargain  for  the  towage, 
but  the  master  of  the  tug  declining,  he  accepted  the  service,  leaving  the  mat- 
ter open.  The  master  of  the  tug  had  received  notice  the  night  before  from  a 
passing  vessel  that  she  had  spoken  the  bark,  and  that  the  sea  was  heavy  but 
did  not  go  out  until  the  next  morning.  The  wind  was  no  more  than  fresh, 
the  bark  was  securely  anchored,  and  was  in  no  unusual  peril,  and  the  towage 
service  was  not  attended  with  danger,  and  was  no  more  than  required  by  all 
such  vessels  entering  the  port.  Held,  that  it  was  not  a  salvage,  but  merely 
a  towage,  service ;  but  that  her  master,  having  accepted  it  without  an  agree- 
ment for  the  compensation  to  be  made,  had  notice  that  something  more  than 
the  usual  charge  would  be  made,  and  an  offer  to  pay  $1,000  having  been  made, 
that  such  sum  would  be  awarded,  but  without  costs  to  libelant — ^The  Robert 
S.  Besnard,  144  Fed.  992. 

[xxxl  (U.  S.  1908)  The  tug  Dauntless,  with  a  barge  in  tow,  navigating 
Chesai)eake  Bay  at  night  in  a  gale  on  the  way  from  Baltimore  to  Norfolk,  was 
signaled  for  assistance  by  another  tug  having  five  barges  in  tow.  Anchoring 
her  own  barge  in  Hampton  Roads,  the  Dauntless  then  found  that  four  of  the 
other  tug's  barges  had  gone  adrift,  and  was  asked  to  find  them  and  take  off 
their  crews.  She  found  three  of  them  anchored  in  midchannel  a  mile  east  of 
Thimble  Light;  the  other  having  been  sunk  and  her  crew  saved  by  the  light- 
keeper.  The  tiiree  were  in  great  peril,  with  the  sea  washing  over  them,  and 
their  masters  and  crews  in  fear  of  losing  their  lives.  At  their  request,  the 
Dauntless  undertook  to  tow  them  to  safety,  and  did  so,  taking  first  one  on 
which  there  were  a  woman  and  a  child,  then  the  other  two.  The  service 
commenced  at  11:30,  and  continued  until  9  in  the  morning,  during  which 
time  weather  conditions  improved  but  little,  and  was  attended  by  consider- 
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able  danger  to  the  crew  who  were  obliged  to  go  on  board  the  barges.  Hcld^ 
that  the  service  was  not  one  of  towage. — (D.  C.)  The  Carroll,  163  Fed.  425; 
The  Nansemond,  Id.;  The  Roanoke,  Id.  Decree  reversed  (C.  C.  A.)  167  Fed. 
112,  92  C.  C.  A.  564. 

[y]  (U.  S.)  The  German  steamship  Varzin,  4,470  gross  tonnage,  on  a  voy- 
age from  Australia  to  Boston  and  New  York  with  a  cargo  of  wool  valued  at 
$1,300,000,  ship,  cargo,  and  freight  being  worth  about  $1,500,000,  broke  her 
propeller  shaft  on  January  29th,  when  some  350  miles  from  Boston.  She  was 
water-tight  and  otherwise  seaworthy,  and  proceeded  under  sail  making  some 
progress  with  fair  weather,  but  in  the  meantime  making  distress  signals. 
Her  sails  were  not  intended  for  independent  navigation,  and  she  could  not 
shape  her  course  in  bad  weather.  On  February  1st  she  was  spoken  by  the 
steamer  Erika,  bound  from  New  York  to  the  Azores  and  Lisbon,  which  finally 
agreed  to  take  her  in  tow,  and  on  the  9th  reached  Boston  with  her  in  safe- 
ty. During  the  time  there  was  stormy  weather,  in  which  the  hawser  part- 
ed, and  while  waiting  for  the  storm  to  abate  the  vessels  drifted  from  their 
course.  There  was  no  great  danger  at  any  time  to  the  Erika's  crew,  but 
during  the  heavy  weather  there  was  some  to  the  vessel  owing  to  the  heavy 
tow,  and  she  was  somewhat  strained.  Held,  that  under  the  circumstances 
and  in  view  of  the  valuable  cargo  of  the  Varzin  and  her  peril,  which,  although 
not  Immediate,  was  considerable  at  that  season,  the  Erika  was  entitled  to  a 
salvage  award  of  $45,000  In  addition  to  an  allowance  for  her  time,  coal  con- 
sumed and  repairs  and  disbursements. —  (D.  C.  1910)  The  Varzin,  180  Fed. 
892,  decree  affirmed  (1911)  The  Vargin,  185  Fed.  1007,  107  C.  C.  A.  398. 

[yy]  (U.  S.  1910)  The  ferryboat  Bay  Ridge  went  aground  in  New  York  Bay 
in  a  dense  fog,  and  in  response  to  her  signals  two  tugs  owned  by  libelant 
went  to  her  assistance.  One  broke  a  hawser  and  suffered  some  other  injuries, 
but  after  pulling  for  about  20  minutes  the  ferryboat  floated.  Held,  that  the 
service  was  one  of  salvage,  although  not  of  a  high  order,  and  that  libelant 
was  entitled  to  an  allowance  of  $300  therefor,  one-third  to  be  divided  among 
the  officers  and  crews,  and  sufficient  In  addition  to  repair  the  injured  boat. — 
Howe  V.  City  of  New  York,  184  Fed.  478. 

[zj  (U.S.  1911)  An  award  of  $194^50  In  the  aggregate  was  made  to  the 
owners,  officers,  and  crews  of  five  tugs  and  a  steamer  for  salvage  services 
rendered  in  saving  the  steamship  Maryland  and  her  cargo  which  had  caught 
fire  after  leaving  Norfolk  for  New  York,  and  had  put  in  at  the  Deepwater 
Pier  at  the  Jamestown  Exposition  at  Sewells  Point  and  landed  her  passen- 
gers; the  value  of  the  Maryland  and  cargo  being  about  $228,(X)0  and  of  the 
salving  vessels  over  $100,(X)0,  and  the  services  very  efficient  and  rendered  at 
considerable  peril  to  those  engaged. — The  Maryland,  190  Fed.  641. 

[zz]  (U.  S.  1912)  A  steamship  which  towed  a  schooner,  anchored  at  sea 
in  stormy  and  foggy  weather,  toward  her  port,  held  entitled  to  a  small  al- 
lowanc-e  as  salvage.— The  Brlna  P.  Pendleton,  200  Fed.  848. 

X.  Contracts. 

[a]  (U.  S.  1898)  On  October  5,  1894,  the  Elfrida,  a  steel  steamship,  in  bal- 
last, and  worth  about  $90,000,  grounded  on  a  bar  between  the  jetties  at  the 
mouth  of  the  Brazos  river,  on  the  coast  of  Texas.  Efforts  of  the  crew  to 
release  her  failed,  and  on  the  evening  of  the  second  day  she  was  carried  by 
a  rising  sea  across  the  end  of  one  of  the  jetties,  and  driven  further  In  shore, 
where  she  settled  in  the  sand,  being  about  1,000  feet  from  water  of  sufficient 
depth  to  float  her.  She  remained  in  such  position  for  10  days,  In  no  great 
peril  except  in  case  of  storms,  during  which  time  the  master  communicated 
by  cable  with  her  owners.  The  libelants  offered  to  attempt  the  release  of  the 
vessel  for  whatever  compensation  the  courts  should  award,  which  offer  tlie 
master  declined,  and  under  the  ad  rice  of  the  agents  of  the  owners  at  Gal- 
veston, and  Lloyd's  agent,  who  visited  the  vessel,  and  with  the  consent  of  the 
owners,  invited  bids,  and  on  October  15th  entered  Into  a  contract  with  libel- 
ants for  her  salvage  for  the  sum  of  $22,000;  the  contract  reserving  the  right 
to  the  owners  to  abandon  the  vessel  to  the  salvors  In  lieu  of  payment,  and 
providing  that  no   compensation  whatever  should  be  paid  unless  she   was 
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placed  safely  In  i)ort  within  21  days.  The  libelants  employed  in  the  service 
a  large  force  of  men,  two  tugboats,  two  lighters,  and  two  schooners,  besides 
other  equipment,  of  the  total  value  of  from  $30,000  to  $50,000.  On  October 
17th  the  vessel  was  released  without  injury,  by  the  use  of  her  own  engines 
and  the  anchors  and  cables  placed  by  the  salvors.  i/eW,  that,  under  the 
circumstances,  there  was  no  ground  for  setting  aside  the  contract,  and  that 
the  libelants  were  entitled  to  recover  the  stipulated  salvage.  Decree  (1896) 
77  Fed.  754,  23  C.  C.  A.  527,  reversed.— The  Blfrida,  19  Sup.  Ct  146,  172  U. 
S.  186,  43  li.  Ed.  413. 

[bl  .(U.  S.  1899)  A  contract  for  the  payment  of  $20,000  for  salvage  services, 
contingent  upon  their  success,  is  not  so  exorbitant  that  it  will  not  be  en- 
forced, where  the  vessel,  which,  with  her  cargo,  was  of  the  value  of  $105,000, 
was  grounded  upon  a  dangerous  reef,  where  vessels  had  previously  gone  to 
pieces,  where  there  was  no  other  assistance  available,  and  as  a  result  of  the 
services  both  vessel  and  cargo  were  saved,  with  slight  loss. — ^The  Thomley, 
98  Fed.  735,  39  C.  C.  A.  248. 

[cl  (U.  S.  1901)  A  contract  by  one  party  to  pay  at  all  events,  and  by  the 
other  to  receive  a  fixed  or  deserved  compensation  for  salvage  services,  is  as 
conclusive  and  enforceable  as  any  other  valid  contract. — Elphicke  v.  White 
Line  Towing  Co.,  106  Fed.  945,  46  C.  C.  A.  56;  White  Line  Towing  Co.  v. 
Elphicke,  Id. 

[d]  (U.  S.  1902)  An  agreement  fixing  the  price  to  be  paid  for  towing  a  ves- 
sel Into  port  will  not  be  set  aside  as  exorbitant,  although  the  price  is  con- 
siderably In  excess  of  customary  towage  rates,  where,  owing  to  the  perilous 
situation  of  the  tow,  which  was  unable  to  make  headway  against  the  seas, 
and  the  fact  that  there  was  no  other  tug  in  the  vicinity  which  could  have 
rendered  assistance,  the  service  was  in  the  nature  of  a  salvage. — ^The  Atkins 
Hughes,  114  Fed.  410;  The  Alsenborn,  Id. 

[el  (U.  S.  1904)  A  contract  to  pay  a  tug  $1,000  for  the  salvage  of  a  yacht 
worth  $20,000,  which  was  stranded  on  the  beach  off  Coney  Island,  where 
she  was  in  danger  of  "sanding  in,"  which  would  have  caused  damage  to  her, 
or  rendered  it  more  difficult  to  get  her  off,  held  not  to  be  excessive,  especially 
in  view  of  damage  to  the  extent  of  $400  received  by  the  tug  In  the  service. — 
The  Lasca,  133  Fed.  1005. 

[f]  (U.  S.  1909)  The  steamship  Manchuria  grounded  on  a  coral  reef  In  the 
bay  of  Waimanalo  on  the  northeast  side  of  the  island  of  Oahu,  Hawaii.  Be- 
ing unable  to  free  herself  with  the  aid  of  three  other  vessels  which  went  to 
her  assistance,  the  owners'  agent  applied  for  the  assistance  of  libelant's  cable 
shij).  Restorer,  a  vessel  of  4,000  horse  power,  then  lying  idle  at  Honolulu, 
libelant's  superintendent  stated  that  she  could  not  go  without  permission 
from  New  York,  which  was  cabled  for  and  obtained.  In  the  meantime  the 
master  refused  to  fire  up  unless  the  expense  was  guaranteed,  and  such  guar- 
anty was  given.  On  receiving  permission  libelant's  agent  required  a  written 
request  for  her  services,  which  being  given,  the  Restorer  went  to  the  as- 
sistance of  the  Manchuria ;  but  her  efforts,  added  to  those  of  the  other  vessels, 
were  unsuccessful,  and  on  the  next  day  an  expert  salvor  employed  by  the 
underwriters  with  a  powerful  wrecking  outfit  started  from  San  Francisco, 
arriving  nine  days  after  the  stranding.  In  the  meantime  the  Restorer  and 
other  vessels  had  assisted  In  keeping  the  Manchuria  in  position  and  from 
further  Injury,  and  she  was  retained  by  the  expert  who  took  charge  of  the 
work,  and  who  understood  that  she  was  under  employment,  until  the  Man- 
churia was  finally  released.  Throughout  libelant  and  its  representatives 
worked  with  a  view  to  making  as  large  a  salvage  claim  as  possible.  The  Re- 
storer was  at  no  time  in  any  special  peril,  nor  did  it  appear  that  her  services 
were  Indispensable  to  the  safety  or  rescue  of  the  Manchuria.  Held  that  she 
was  entitled  to  recover,  for  her  consumption  and  loss  of  stores  and  expenses 
on  account  of  the  salvage  operations,  and  to  a  per  diem  allowance  for  the 
time  employed,  but  to  no  bonus  in  addition  as  a  purely  salvage  reward. — 
Pacific  Mall  S.  S.  Co.  v.  Commercial  Pacific  Cable  Co.,  173  Fed.  28,  97  C.  C. 
A.  346. 

[gl  (U.  S.  1909)  The  schooner  Holden,  laden  with  lumber  left  WlUapa  Har- 
bor, Wash.,  for  China,  but  when  150  miles  out,  lost  her  rudder  and  rudder 
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post  In  a  storm.  She  Jettisoned  a  part  of  her  deck  load  and  rigged  a  jury 
rudder,  with  which  she  worked  her  way  back  to  the  strait  of  Juan  de  Fuca. 
which  she  reached  in  the  night  after  13  days.  In  the  morning  she  hoisted 
distress  signals.  During  the  day  she  sailed  across  the  strait,  but  came  back 
to  the  same  place  on  the  Washington  side  with  her  jury  rudder  wrecked,  and 
with  a  list  of  some  9  degrees  by  shifting  of  cargo.  Toward  night  the  steam 
schooner  Nelson  came  to  her  assistance,  and  agreed  to  tow  her  to  Port  Town- 
send.  After  considerable  difficulty  and  danger,  a  line  was  passed  aboard  and 
a  start  made;  but  during  the  night,  which  was  very  rough,  the  hawser  parted 
three  times,  and  it  was  with  difficulty  that  the  Holden  was  again  picked  up. 
At  noon  the  next  day  she  was  left  safely  anchored  in  Port  Angeles.  Heldj 
that  an  award  to  the  Nelson  and  her  officers  and  crew  of  $4,800  was  Justified; 
the  Holden  and  her  cargo  being  worth  about  $43,000.— The  Willis  A.  Holden, 
174  Fed.  5,  98  C.  C.  A.  43. 

[h]  (U.  S.  1909)  Claimant  purchased  a  wrecked  schooner,  lying  on  her  side, 
partly  submerged  in  Cape  Fear  river,  and  contracted  with  libelant,  through 
its  representative,  who  made  an  examination  of  so  much  of  the  vessel  as 
could  be  seen,  to  raise,  pump  out,  and  deliver  her  and  her  cargo  in  New  York 
for  the  sum  of  $3,750.  On  righting  her,  it  was  found  that  the  underside,  on 
Which  she  lay,  and  her  keel,  were  seriously  damaged,  necessitating  quite  ex- 
tensive repairs  before  she  could  be  pumped  out  and  towed.  Libelant  notified 
claimant  of  such  facts,  stating  that  it  would  do  the  work,  but  should  exi)ect 
additional  compensation,  to  which  claimant  replied,  in  effect,  that  he  consid- 
ered the  contract  binding.  Libelant  delivered  the  vessel  in  New  York  at  an 
expense  largely  exceeding  the  contract  price,  and  brought  suit  to  recover  as 
for  a  salvage  without  contract.  Held  that,  as  no  fraud,  misrepresentation,  or 
concealment  of  known  facts  was  shown  on  the  part  of  claimant,  but  both 
parties  contracted  with  reference  to  what  appeared  from  inspection,  both 
were  bound  by  the  contract,  and,  the  services  rendered  by  libelant  being  with- 
in its  terms,  there  could  be  no  recovery  therefor  beyond  the  contract  price. — 
The  Stanley  H.  Miner,  172  Fed.  486. 

[il  (U.  S.  1909)  Salvage  is  not  viewed  by  admiralty  courts  as  compensation 
in  quantum  meruit  or  as  remuneration  pro  opere  et  labore,  but  as  a  reward 
for  perilous  service  voluntarily  rendered,  and  Is  given  as  an  Inducement  to 
seamen  and  others  to  save  life  and  property,  and  public  policy  encourages 
mariners  to  render  such  services,  and  liberal  allowances  withdraw  the  temp- 
tation to  embezzle  and  misappropriate  the  property  saved. — ^Alaska  Explora- 
tion Co.  V.  United  States,  44  Ct  CI.  92. 

[Jl  (U.  S.  1910)  A  tug  held  entitled  to  an  award  of  $1,200,  one-third  to  the 
officers  and  crew,  for  services  rendered  in  the  rescue  of  a  barge  from  a  point 
In  lower  New  York  Harbor,  where  she  had  been  carried  from  her  slip  in 
Brooklyn  by  an  ice  floe  In  which  she  was  frozen;  the  barge  and  cargo  being 
of  the  value  of  about  $40,000.— The  Rockland  &  Rockport  Lime  Co.  No.  1, 
J  75  Fed.  524. 

[k]  (U.  S.  1910)  The  elements  which  usually  go  to  influence  the  amount 
of  a  salvage  award  are  the  value  of  the  property  salved,  the  value  of  the 
property  employed  in  the  service  and  the  hazard  It  undergoes,  the  risk  and 
peril  to  the  salvors,  the  labor  expended,  and  the  promptitude,  skill,  and  energy 
brought  to  the  service.— The  Minnie  E.  Kelton,  181  Fed.  237. 

[1]  (U.  S.  1913)  Where  a  towing  company  contracted  to  perform  all  towage 
and  wrecking  services  required  by  a  steamship  company  during  the  season 
allowing  a  uniform  discount  of  20  per  cent,  and  on  being  called  on  rendered 
services  In  an  unsuccessful  attempt  to  rescue  a  stranded  steamer.  It  cannot 
be  required  to  accept  payment  under  the  salvage  rule. — ^The  Newaygo,  205 
Fed.  178. 

Where  such  contract  authorized  the  towing  company  to  charge  extra  for 
lighters.  If  used  In  the  service,  the  use  of  one  owned  by  the  steamship  com- 
pany did  not  entitle  the  latter  to  offset  the  value  of  such  use  against  the 
claim  of  the  towing  company. — Id. 

[ml  (La.  1880)  A  contractor  to  put  a  stranded  vessel  afloat,  who  procures 
money  from  another  to  carry  out  his  enterprise  on  the  assurance  that  the 
sum  thus  obtained  Is  ample,  and  thus  a  wide  margin  is  left  for  profit,  must 
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bear  the  loss  if  It  turns  out  that  his  estimates  are  erroneous,  and  the  sum 
thus  advanced,  as  well  as  large  advances  that  followed,  consume  the  whole 
of  the  contract  price.  He  is  a  guarantor  of  the  correctness  of  his  representa- 
tions, reliance  on  which  induced  the  advances. — Roy  v.  Hill,  Man.  Unrep.  Cas. 
167. 

XI.  Apportionment. 

[a]  (U.  S.  1893)  A  steamer,  requested  by  the  man  in  charge  of  a  vessel 
Ijring  inside  the  breakwater  in  Erie  Basin  at  night  to  lie  by  and  protect  such 
vessel  from  fire,  while  buildings  on  shore  close  by  were  burning,  awarded  $75 
as  salvage  for  the  service  rendered. — ^The  River  Belle,  153  Fed.  475. 

[b]  (U.  S.  1897)  An  award  of  $400  for  the  services  of  a  tug,  consuming  16 
hours,  in  pulling  a  bark  from  the  mud  at  the  mouth  of  one  of  the  passes  of 
the  Mississippi  river,  said  amount  to  go,  live-eighths  to  the  tug's  owners,  and 
the  remainder  to  the  crew,  in  proportion  to  their  wages,  held,  on  appeal,  to 
have  been  proper  both  as  to  the  amount  and  its  distribution. — The  Laura,  83 
Fed.  311,  27  C.  O.  A.  540;   Noriea  v.  Castellano,  Id. 

[c]  (U.  S.  1897)  $2,000  awarded  on  a  salved  value  of  $14,000,  for  the  serv- 
ices of  16  tugs,  occupying  about  two  hours,  in  extinguishing  a  fire  on  a  lighter 
and  beaching  the  latter,  with  slight  risk  to  either  the  persons  or  property  of 
the  salvors ;  the  amount  to  be  distributed,  two-thirds  to  the  various  owners 
of  the  tugs,  and  one-third  to  the  crews,  in  proportion  to  their  wages. — The 
Dayton.  84  Fed.  678. 

[d]  (U.  S.  1898)  No  distinction  can  be  made  in  the  proportion  of  the  sal- 
vage award  charged  against  diCTerent  portions  of  the  cargo,  and  specie  must 
bear  the  same  pro  rata  charge  with  the  rest  of  the  cargo. — (D.  C.  1897)  The 
St.  Paul,  82  Fed.  104 ;  Merritt  v.  The  St.  Paul,  Id. ;  Same  v.  International 
Nav.  Co.,  Id.    Affirmed  (1898)  86  Fed.  340,  30  C.  C.  A.  70. 

[el  (U.  S.  1898)  The  respective  wages  received  by  the  members  of  the 
crew  of  a  salving  vessel  afiTords  a  proper  basis  for  tie  distribution  between 
them  of  the  share  of  the  salvage  awarded  to  them.— Cape  Fear  Towing  & 
Transportation  Co.  v.  Pearsall,  90  Fed.  435,  33  C.  C.  A.  161. 

[fl  (U.  S.  1898)  Where  a  tug  went  promptly  to  the  assistance  of  a  steam- 
ship on  fire  at  her  dock,  and  rendered  efficient  service  in  extinguishing  the 
fire,  the  deck  hand  going  into  the  ship's  hatch  with  the  hose  at  some  danger 
to  himself,  held,  that  $300  should  be  allowed,  one-half  to  go  to  the  master  and 
crew,  of  which  the  deck  hand  should  receive  $50. — ^The  Roman  Prince,  88 
Fed.  336. 

[g]  (U.  S.  1899)  A  fishing  schooner  on  her  voyage  from  Gloucester  to  the 
fishing  grounds  on  August  17,  1898,  found  fioatlng  in  the  water  the  body  of  a 
man  who  had  been  a  passenger  on  the  Bourgogne,  sunk  in  collision  on  July 
4th.  Upon  the  body  was  found  a  wallet  containing  coins  and  bank  notes  to 
the  value  of  $1,050.  The  body  was  immediately  buried  by  sinking  in  the 
usual  manner,  and  the  money  was  brought  back  and  paid  into  a  court  of  ad- 
miralty. The  man's  name  was  not  discovered.  The  salvage  involved  no  dan- 
ger to  vessel  or  crew.  Held,  that  in  view  of  the  probability  that  the  money 
would  not  otherwise  have  been  recovered,  and  of  the  meritorious  action  of 
the  officers  and  crew  in  bringing  it  into  court,  when  they  might  readily  have 
kept  and  divided  it  among  themselves,  one-half  the  amount  would  be  awarded 
for  the  salvage  services,  to  be  divided  between  the  owners,  master,  and  crew. 
—Gardner  v.  Ninety-Nine  Gold  Coins,  111  Fed.  552. 

[hi  (U.  S.  1900)  Libelants  and  respondents  were  associated  in  an  enter- 
prise to  raise  a  sunken  ship,  to  which  libelants  contributed  the  services  of 
two  tugs ;  the  work  to  be  done  under  the  superintendence  of  one  of  the  re- 
spondents, and  the  proceeds  to  be  divided.  After  the  enterprise  had  been 
entered  upon,  and  the  tugs  were  proceeding  to  the  locality,  one  of  them,  tem- 
porarily in  charge  of  the  superintendent,  discovered  a  schooner  aground,  and, 
under  the  direction  of  the  superintendent,  rendered  salvage  services  in  effect- 
ing her  release.  Held,  that  such  services  were  entirely  apart  from  the  com- 
mon undertaking,  and  the  award  therefor  should  be  distributed  between  the 
owners  and  crew  of  the  tug  and  the  superintendent  in  his  individual  capacity, 
unaffected  by  the  agreement  under  which  the  wrecking  operations  were  being 
conducted.— The  Cavalier,  102  Fed.  527. 
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[11  (U.  S.  1900)  The  W.,  a  steamer  carrying  freight  between  New  York 
and  New  Orleans  (her  value  being  $150,000,  her  freight  $10,000,  and  her  cargo 
of  the  value  of  $550,000) ,  became  wholly  disabled  In  a  hurricane  on  the  high 
seas.  The  V.,  a  steamer  valued  at  $250,000,  carrying  passengers  and  mails 
from  New  York  to  Havana,  sighted  the  W.,  and,  in  answer  to  her  signals  of 
distress,  came  to  her  assistance,  and,  by  request  of  her  master,  towed  her 
safely  to  the  port  of  Nassau,  250  miles,  the  trip  requiring  about  three  days. 
A  boat  of  the  V.  made  three  trips  to  the  W.,  at  some  peril,  to  carry  hawsers, 
two  of  which  parted.  No  other  vessel  was  at  hand,  and,  although  the  W.  was 
in  the  track  of  steamers  when  picked  up,  she  was  drifting  out  of  it.  Jicld, 
that  the  V.  was  entitled  to  a  salvage  award  of  $23,000,  In  addition  to  her  ex- 
penses, to  be  apportioned  pro  rata  between  the  W.,  her  freight  and  cargo, 
and  to  be  distributed,  $3,500  to  the  officers  and  crew  of  the  V., — an  extra  al- 
lowance being  made  to  the  seamen  who  manned  the  boat, — and  the  remainder 
to  the  owners.— The  Winifred,  102  Fed.  988. 

[j]  (U.  S.  1901)  A  steamer  of  the  value  of  $40,000,  being  without  rudder, 
and  aground  in  shoal  water  in  a  rough  sea,  was  towed  by  libelants'  tug  to  a 
place  of  safety;  but  neither  the  tug  nor  any  of  her  crew  was  exposed  to  the 
slightest  danger  in  performing  such  service,  and  the  ordinary  charge  for  the 
towage  of  the  vessel  would  have  been  $175.  Held,  that  the  libelants  were 
entitled  to  recover  $1,000  as  salvage,  three-fourths  of  which  sum  should  go 
to  the  tug,  and  the  balance  to  her  master  and  crew,  in  proportion  to  their 
wages.— (D.  C.  1900)  The  Grace  Dollar,  103  Fed.*  665,  decree  affirmed  Simp- 
son V.  Dollar  (1901)  109  Fed.  814,  48  C.  C.  A.  603 ;  Dollar  v.  Simpson,  Id. 

[k]  (U.  S.  1901)  In  apportioning  an  award  of  $20,000,  for  extricating  a 
steamer  worth  $2,000,000  from  burning  docks,  among  the  tugs  assisting,  there 
will  be  kept  in  view:  (a)  Their  time  of  arrival;  (b)  their  value,  size,  and 
power;  (c)  their  position,  and  the  presumptive  effectiveness  of  their  services; 
(d)  their  aid  in  rescuing  persons  from  the  fire  or  the  water;  and  (e)  their 
remaining  by,  as  requested,  after  the  principal  service  had  been  performed. — 
The  Kaiser  Wilhelm  Der  Grosse,  106  Fed.  963. 

[1]  (U.  S.  1901)  The  Coya,  a  steel  steamship,  valued,  with  her  cargo,  at 
$230,000,  was  moored  in  the  Erie  Basin  to  a  pier,  from  Which  she  was  breast- 
ed off  about  20  feet  by  two  intervening  barges.  During  the  night  the  shed 
on  the  pier  was  set  on  fire  by  a  burning  steamer,  and  burned.  Some  small 
boats  and  other  articles  on  the  upper  deck  of  the  Coya  took  fire,  but  it  was 
extinguished  by  the  ship's  own  fire  apparatus,  and  otherwise  she  was  unin- 
jured. After  the  shed  had  been  burning  for  an  hour  or  more,  the  steamer 
was  towed  out  of  the  slip  to  a  place  of  safety  by  libelant's  tugs,  six  of  which 
participated,  to  a  greater  or  less  extent,  in  the  service,  which  required  about 
an  hour.  Held  that,  considering  the  fact  that  the  ship  was  not  at  the  time 
in  present  peril,  $3,450  was  a  reasonable  and  proper  allowance  for  the  salv- 
age services,  to  be  divided  between  the  tugs  and  their  masters  and  crews  in 
proportion  to  the  services  rendered  by  each. — The  Coya,  108  Fed.  413. 

[m]  (U.  S.  1901)  The  salvage  services  rendered  by  various  tugs  to  the  burn- 
ing steamships  Bremen  and  Main,  which  took  fire  from  the  burning  of  their 
dock  at  Hoboken,  in  rescuing  seamen,  towing  the  ships  to  where  they  could 
be  beached,  and  in  putting  out  the  fire,  considered,  and  awards  made  therefor. 
—The  Bremen,  111  Fed.  228;  The  Main,  Id. 

[nl  (U.  S.  1901)  A  tug  towed  a  barge  lying  at  a  pier  out  into  the  river  to 
save  her  from  danger  from  burning  coal  pockets.  The  barge's  cargo  was 
In  no  danger,  and  the  Impending  damage  would  probably  not  have  exceeded 
$5,000.  There  was  evidence  that  the  barge  could  have  been  saved  harmless, 
without  the  tug's  Interference,  though  the  tug's  services  were  rendered  prompt- 
ly, and  when  good  judgment  warranted  them.  They  Involved  no  peril  or  suf- 
fering to  the  tug's  crew,  and,  while  It  was  stated  that  the  tug's  side  was 
blistered,  yet  the  location  of  the  fire,  the  protection  afforded  the  tug  by  the 
Intervening  barge,  and  a  failure  to  prove  pecuniary  damage,  made  serious  In- 
jury Improbable.  Held,  that  $300  salvage,  apportioned  $150  to  the  tug,  $60 
to  her  master,  and  the  balance  to  the  crew  In  proportion  to  their  wages,  was 
proper.— The  Barge  No.  127,  113  Fed.  529. 

lo]  (U.  S.  1903)  The  Lyman  M.  Law,  a  large,  deeply  laden  coal  schooner, 
was  anchored  off  the  shore  of  Cape  Cod  in  the  winter  in  a  sinking  condition. 
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abandoned  by  her  crew,  and  with  her  pumps  unable  to  reduce  the  water  In 
her  hold.  Passing  steamers  had  paid  no  attention  to  her  signals,  and  one 
refused  to  render  any  salvage  service,  but  took  oflf  her  crew,  with  their  ef- 
fects. After  lying  through  the  night,  during  which  she  had  filled  above  the 
deck  forward,  the  North  Star,  a  large  passenger  steamer,  on  her  regular  trip 
from  New  York  to  Portland,  the  schooner  Hope  Sherwood,  and  the  crew  from 
the  life  station  went  to  the  rescue  of  the  Law,  and  by  10  that  night  she  had 
been  towed  by  the  steamer  into  a  port.  With  her  cargo  and  freight  she  was 
of  the  value  of  $36,000.  The  risk  to  the  men  from  the  two  crews  and  the 
life-savers  who  went  on  board  and  remained  to  steer  and  work  the  pumps  was 
considerable,  as  she  was  in  danger  of  sinking  at  any  time,  and  there  was  also 
danger  that  the  North  Star,  which  was  not  fitted  for  towing,  might  be  dis- 
abled by  the  fouling  of  her  propeller,  owing  to  the  unmanageable  condition 
of  the  Law.  The  Sherwood,  besides  the  services  rendered  by  her  crew,  stood 
by  during  all  the  time  to  give  any  assistance  needed.  The  North  Star,  with 
her  cargo  and  freight,  was  of  the  value  of  about  $460,000.  The  services  were 
skillfully  performed,  and  the  Law  and  her  cargo  were  saved  without  loss. 
Held,  that  $12,000  would  be  awarded  as  salvage,  $9,500  to  the  North  Star 
and  crew,  and  $2,500  to  the  Hope  Sherwood  and  crew. — The  Lyman  M.  Law, 
122  Fed.  816. 

[p]  (U.  S.  1903)  The  steamer  City  of  Genoa,  while  proceeding  from  Duluth 
to  Buffalo,  laden  with  wheat,  became  disabled,  and  was  overtaken  and  taken 
in  tow  by  the  Mecosta,  belonging  to  the  same  owners  and  bound  for  the  same 
port.  While  in  Lake  Erie  the  City  of  Genoa  caught  fire  forward,  without 
fault  on  her  part,  and  in  response  to  her  signal  for  assistance  the  Mecosta 
made  fast  to  her,  and  for  seven  hours  the  crews  of  the  two  vessels  fought  the 
fire,  until  It  was  under  control.  The  work  was  skillfully  done,  and  the  fire 
confined  to  the  forward  part  of  the  vessel,  which  was  held  before  the  wind 
by  the  Mecosta,  and  the  cargo  was  not  damaged,  except  to  some  small  extent 
by  smoke  and  water.  The  Mecosta  was  In  some  peril;  her  bulwarks  being 
scorched,  and  the  lines  by  which  she  was  made  fast  being  burned.  The  fire 
was  In  the  night,  but  the  weather  was  calm,  with  little  wind.  The  Mecosta 
was  worth  $70,000;  the  City  of  Genoa,  after  the  fire,  $60,000;  and  her  cargo, 
$79,000.  Held,  that  the  Mecosta  was  entitled  to  salvage  compensation  from 
the  cargo  to  the  amount  of  $3,800,  being  about  5  per  cent,  of  its  value;  $1,- 
500  of  the  amount  to  be  distributed  among  the  crew. — Gilchrist  Transp.  Co. 
V.  110,000  Bushels  of  No.  1  Northern  Wheat,  120  Fed.  432. 
.  [q]  (U.  S.  1903)  A  tug  worth  $35,000,  which  discovered  drifting  scows 
worth  $25,000,  that  had  broken  from  their  mooring  on  a  windy,  freezing 
night,  rendered  services  for  five  or  six  hours,  keeping  them  from  the  danger 
of  being  injured  or  Injuring  anchored  vessels  In  the  line  of  drift.  She  used 
all  her  power,  and  In  doing  so  was  damaged  to  the  amount  of  $300.  Held, 
that  $2,000,  with  $200  for  the  damages,  should  be  awarded  her ;  one-third  of 
the  $2,000  to  go  to  the  master  and  crew  In  proportion  to  their  wages,  after 
allowance  of  $100  to  the  master. — Scows  Nos.  21  and  59,  121  Fed.  430. 

[r]  (U.  S.  1904)  In  fixing  the  award  for  the  salvage  of  a  vessel  while  pro- 
ceeding on  a  voyage  with  cargo,  the  freight  will  be  treated  as  divisible,  and 
the  amount  to  be  reckoned  In  the  value  of  the  salved  property  Is  the  propor- 
tion thereof  which  has  been  actually  earned  at  the  time  of  the  salvage  serv- 
ice.—Perrlam  V.  Pacific  Coast  Co.,  133  Fed.  140,  66  C.  C.  A.  206. 

[rr]  (U.  S.  1904)  A  tug  worth  $15,000,  lying  in  a  harbor  with  several  others 
and  their  tows,  on  account  of  bad  weather,  took  fire  In  the  night,  and  was 
abandoned  by  her  crew,  and  cut  adrift.  Libelant's  tug  and  another  went  to 
her  assistance,  and  succeeded  in  extinguishing  the  fire,  the  service  lasting 
from  one  to  one  and  a  half  hours.  There  was  some  danger  from  steam  ex- 
plosions, one  having  occurred  before  the  salving  tugs  reached  the  burning 
boat.  The  damage  amounted  to  $2300.  Held,  that  it  was  a  meritorious  salv- 
age service,  which  entitled  libelant  and  the  crew  of  Its  tug  to  an  award  of 
$850,  to  be  divided  between  them.— The  Joseph  Stlckney,  127  Fed.  763. 

[si  (U.  S.  1904)  A  tug  with  three  laden  barges  In  tow  was  proceeding  east- 
ward in  Long  Island  Sound,  and  when  off  Saybrook,  Conn.,  the  rear  barge 
began  to  fill,  owing  to  heavy  seas,  there  being  a  strong  wind  from  the  west 
The  tug  cast  off  the  others,  and  towed  the  sinking  barge  Into  the  river,  and, 
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at  her  request,  libelant's  tug,  then  lying  at  her  wharf,  went  to  the  rescue  of 
the  abandoned  barges,  which  were  drifting  near  the  shoals,  and  succeeded  In 
picking  them  up  and  towing  them  safely  Into  the  harbor  at  some  risk  to  her- 
self. The  two  barges  with  their  cargoes  were  of  the  value  of  about  $23,000, 
and  the  rescuing  tug  was  worth  from  $20,000  to  $25,000.  Held,  that  the 
service  was  one  of  meritorious  salvage,  which  entitled  the  tug  to  an  award 
of  $1,500,  two-thirds  to  the  owners  and  one-third  to  the  master  and  crew. 
A  further  award  of  $450  made  to  the  tug  for  70  hours'  work  in  pumping 
out  the  first  barge,  but  not  as  salvage. — The  Ira  A.  Allen,  128  Fed.  172;  The 
I.  Townsend  Burden,  Id.;  The  Harriet  R  Winne,  Id. 

[ss]  (U.  S.  1904)  Where  a  scow  owned  by  one  respondent  was  made  fast 
to  one  owned  by  the  other  respondent  Ijring  at  a  wharf,  and  the  danger  from 
the  additional  strain  was  obvious,  It  was  Incumbent  on  both  to  provide  against 
it  by  running  additional  lines  to  the  bulkhead;  and  where,  through  their 
failure  to  do  so,  they  went  adrift,  salvage  services  rendered  to  the  inner 
soow  will  be  charged  against  both. — McWilliams  v.  City  of  New  York,  134 
Fed.   1015. 

[tl  (U.  8. 1904)  Evidence  reviewed,  and  held  to  authorize  an  allowance  of 
$3,000  to  two  steamers  for  the  saving  of  another  steamer  and  cargo  from 
destruction  by  fire,  to  be  apportioned  two-thirds  to  one  and  her  crew,  and 
one-third  to  the  other  and  her  crew. — The  J.  Emory  Owen,  128  Fed.  996. 

[tt]  (U.  S.  1906)  The  three-masted  schooner  Rebecca  Shepherd,  laden  with 
stone,  left  the  port  of  Rockland,  Me.,  and  when  20  miles  out  struck  on  a 
ledge,  and,  although  she  got  off  after  pounding  for  20  minutes,  was  so  injured 
that  she  began  to  leak.  She  started  back  for  Rockland  with  the  crew  pump- 
ing ;  but  the  wind  and  tide  were  against  her,  and  the  water  in  her  hold  was 
gaining,  and  she  hoisted  a  signal  for  assistance.  The  tug  Sea  King,  which 
was  towing  a  vessel  to  sea,  on  seeing  the  signal  left  her  tow  and  went  to  the 
assistance  of  the  Shepherd  and  towed  her  safely  into  the  harbor  of  Rock- 
land, where  she  was  beached.  There  was  no  other  vessel  which  could  have 
rendered  the  service,  and  there  was  a  possibility  at  least  that  without  it  the 
Shepherd  would  have  foundered  before  reaching  port.  The  Shepherd  and  her 
cargo  were  sold  under  process  and  realized  the  sum  of  about  $4,000  net  The 
value  of  the  Sea  King  was  about  $30,000,  and  she  carried  a  crew  of  eight  men. 
Heldf  that  the  service  was  a  salvage  service  and  entitled  to  be  compensated 
as  such;  that  an  award  would  be  made  of  $450,  of  which  $50  should  be  di- 
vided among  the  crew  and  the  remainder  paid  to  the  owner. — ^The  Rebecca 
Shepherd,  148  Fed.  727. 

[ul  (U.  S.  1907)  The  passenger  steamer  Puebla,  with  185  passengers  on 
board,  broke  her  propeller  shaft  on  December  30th,  when  35  miles  off  the  Ore- 
gon coast.  There  was  a  heavy  sea,  and  her  few  sails  only  enabled  her  to 
keep  off  the  shore.  During  the  next  24  hours  she  drifted  21  miles,  and  was 
then  met  by  the  steamer  Chehalis  going  northward,  which  undertook  to  tow 
her  to  San  Francisco,  and  did  so,  with  the  assistance  of  the  steamer  Nor- 
wood, which  joined  her  the  next  day  at  her  request  The  time  required  to 
reach  San  Francisco  was  about  3%  days  after  the  service  commen<id.  The 
wind  had  moderated,  and  the  Puebla  was  not  in  any  Immediate  danger 
When  taken  in  tow ;  but  there  was  imminent  danger  of  bad  weather  at  that 
season  of  the  year,  although  none  was  encountered  during  the  towing.  Her 
salved  value  with  cargo  and  pending  freight  was  about  $310,000.  The  Che- 
halis was  worth  $100,000,  and  she  had  8  passengers.  The  Norwood  was 
worth  $121,000.  Held,  that  the  Chehalis  was  entltied  to  an  award  of  $10,500 
and  the  Norwood  $9,500.— The  City  of  Puebla,  153  Fed.  925. 

[uul  (U.  S.  1907)  The  British  steamship  t)evonian,  470  feet  long,  and  val- 
ued with  her  cargo  at  $800,000,  on  a  voyage  from  Liverpool  to  Boston,  In  Feb- 
ruary, was  driven  from  her  course  by  a  northeast  snowstorm  and  stranded  at 
Scituate  1,500  feet  from  shore,  at  1  a.  m.,  when  the  tide  was  half  flood.  At 
high  tide  she  made  an  unsuccessful  effort  to  get  off  and  afterward  pumped 
out  some  of  her  water-ballast  tanks,  lessening  her  draft  forward  2%  feet 
The  beach  was  fairly  smooth  sand,  and  at  high  tide  she  was  not  aground 
for  more  than  half  her  length,  but  at  low  tide  she  rested  on  the  bottom 
through  her  full  length,  and  received  a  considerable  Injury  from  the  buckling 
of  her  plates  and  floors,  although  not  sufficient  to  require  her  to  dock  until 
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her  return  to  Liverpool.  The  following  afternoon  the  tug  Patience,  from 
New  Jersey,  worth  about  $55,000,  left  Boston  for  the  purpose  of  offering,  and, 
arriving  at  about  high  tide,  offered,  her  serrices  to  the  steamship,  which 
were  accepted,  and,  the  Patience  having  made  fast  a  hawser  to  the  stem  of 
the  steamship  by  the  efforts  of  both  vessels,  she  was  pulled  off  and  proceeded 
to  Boston  by  her  own  steam,  without  further  injury  to  herself  or  cargo.  The 
actual  time  of  pulling  did  not  exceed  15  minutes,  and  the  tug  was  absent 
from  Boston  five  hours,  and,  while  in  some,  was  in  no  great  or  unusual,  dan- 
ger. While  the  sea  was  rough  the  wind  changed  to  northwest  soon  after  the 
stranding,  and  the  steamship  was  not  in  serious  danger  of  injury,  except 
from  resting  on  the  bottom,  and  there  were  other  vessels  at  hand  which  would 
undoubtedly  have  rescued  her  on  the  same  high  tide.  Whether  she  could 
have  released  herself  without  assistance  as  she  claimed  was  in  doubt  Held 
that  the  service  rendered  by  the  tug  was  clearly  a  salvage  service  and  enti- 
tled to  be  compensated  as  such,  and  that  a  fair  award  therefor  under  all  the 
facts  was  $4,500,  of  which  $3,300  should  go  to  the  owner,  and  $1,200  to  the 
master  and  crew. — The  Devonian,  150  Fed.  831. 

[v]  (U.  S.  1907)  Four  steamships  of  the  same  owner,  and  largely  of  wooden 
construction,  were  lying  for  the  winter  at  piers  near  each  other,  when  one 
took  fire  in  the  night  and  burned.  Another,  the  Lowell,  worth  $300,000,  which 
was  lying  In  the  same  slip,  with  only  50  feet  between  them,  was  in  imminent 
peril,  and  would  probably  have  been  destroyed  if  she  had  remained.  A  small 
tug  offered  Its  services,  but  they  were  refused,  although  probably  adequate, 
and  the  Lowell  took  a  line  from  libelant's  larger  tug,  and  was  towed  to  a 
place  of  safety;  the  service  requiring  half  an  hour.  The  tug  then  went  to 
the  assistance  of  two  smaller  tugs,  and  together  they  took  out  the  third  vessel, 
the  Puritan,  worth  $800,000,  which  was  lying  on  the  opposite  side  of  the  pier 
from  the  burning  ship  and  was  in  a  position  of  danger,  as  the  pier  was  on 
fire,  and  would  probably  have  been  injured,  but  not  destroyed.  This  service 
took  about  three-quarters  of  an  hour,  and  at  the  request  of  those  in  charge 
of  the  fourth  vessel  the  tug  then  stood  by  during  the  remainder  of  the  night, 
but  her  service  was  not  required.  The  tug  was  valued  at  $60,000.  Neither 
she  nor  her  crew  were  at  any  time  In  danger.  Held,  that  she  was  entitled 
to  a  salvage  award  of  $9,000  in  case  of  the  Lowell,  and  $5,000  In  case  of 
the  Puritan,  and  also  to  $250  for  standing  by  the  fourth  vessel  at  the  request 
of  her  owners;  three-fourths  of  such  award  to  go  to  the  owner,  and  one- 
fourth  to  the  crew.— The  Priscilla,  153  Fed.  476;  The  Puritan,  Id. ;  The  City 
of  Lowell,  Id. 

[w]  (U.  S.  1907)  An  Italian  steamship  worth  with  her  cargo  $233,000, 
while  proceeding  from  Genoa  via  Baltimore  to  New  Orleans,  when  some  dis- 
tance southwesterly  of  Cape  Lookout  Lightship,  and  after  a  severe  storm, 
discovered,  one  after  the  other,  two  schooners  dismasted  and  abandoned. 
These  were  both  taken  In  tow  and  towed  to  Charleston,  220  miles  distant, 
which  was  the  nearest  port  of  which  the  master  had  a  chart  The  steamship 
was  delayed  by  reason  of  the  service  something  over  60  hours.  The  weather 
was  good,  and  the  towing,  while  requiring  care  and  skill  and  constant  atten- 
tion day  and  night,  owing  to  the  disabled  condition  of  the  schooners,  was 
not  attended  by  any  great  risk  except  from  the  parting  of  the  hawsers,  by 
which  the  first  mate  was  killed.  The  two  vessels  with  their  cargoes  were  of 
the  value  of  $14,000.  Held,  that  the  usual  rule  in  relation  to  the  salvage  of 
derelicts  would  be  followed,  and  the  ship  awarded  one-half  the  value  saved, 
in  addition  to  the  expenses  and  losses  incurred  In  the  service. — The  Flora 
Rodgers,  152  Fed.  286 ;  The  J.  W.  Belano,  Id. 

[wl  (IJ.  S.  1907)  The  fact  that  salvors  are  assisted  by  others  who  are  not 
strangers  to  the  property  saved  does  not  accrue  to  their  benefit  even  though 
the  others  make  no  claim  to  salvage.  They  are  entitled  only  to  the  reason- 
able pro  rata  share  of  the  remuneration  which  would  be  ordinarily  awarded 
to  all  partles.--Gonzales  v.  United  States,  42  Ct  CI.  299. 

[WW]  (U.  S.  1908)  Where  a  tug  and  crew  were  entitled  to  $7,500  for  salv- 
age services  the  amount  was  distributable — ^$4,500  to  the  owner  of  the  tug, 
and  $3,000  to  the  crew.— The  Indian,  159  Fed.  20,  86  C.  C.  A.  210. 

[x]  (U.  S.  1908)  Where  salvage  service  rendered  by  a  tug  was  in  the  na- 
ture of  towage,  and  the  danger  was  not  certain  and  extreme,  an  allowance 
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of  a  lump  sum  as  compensation,  bearing  some  relation  to  the  c6st  of  the 
service  if  rendered  under  a  contract,  Is  fairer  than  a  percentage  of  the  value 
of  the  property.  Decree  (D.  C.)  163  Fed.  425,  reversed.— The  Carroll,  167  Fed. 
112,  92  C.  C.  A.  564;  The  Nansemond,  Id.;  The  Roanoke,  Id. 

[y]  (U.  S.  1908)  A  loaded  coal  barge,  worth  with  her  cargo  in  her  salved 
condition  about  $20,000,  was  found  and  rescued  by  libelant's  tug  when  about 
no  miles  off  the  New  Jersey  coast  She  had  broken  her  hawser  and  gone 
adrift  two  days  before  in  a  storm,  and  had  later  been  abandoned  by  her 
crew.  When  found  she  had  12  to  13  feet  of  water  in  her,  and  would  probably 
have  sunk  before  receiving  assistance  from  any  other  vessel.  The  service  was 
attended  with  some  danger  to  the  tug,  and  considerable  danger  to  the  me» 
who  went  on  board,  owing  to  her  condition.  Held,  that  the  tug  and  cre^ 
were  entitled  to  a  salvage  award  of  50  per  cent  of  the  salved  value. — Tb# 
Gibson,  160  Fed.  230. 

[yy]  (U.  S.  1908)  A  schooner  laden  with  railroad  ties,  and  worth  with  her 
cargo  and  freight  from  $26,000  to  $40,000,  was  so  Injured  in  a  collision  off 
the  New  Jersey  coast,  while  on  a  voyage  from  Savannah  to  New  York,  that 
she  became  water-logged  and  settled  until  the  waves  washed  her  decks.  While 
not  in  danger  of  sinking  owing  to  the  nature  of  her  cargo,  she  was  practically 
helpless,  being  unable  to  use  her  sails  or  anchors,  and  in  some  danger  of 
being  driven  ashore,  and  of  further  collision  with  other  vessels  at  night  In 
response  to  her  distress  signals  libelants'  tug,  on  the  way  to  Baltimore  with 
three  tows,  also  took  her  In  tow  to  tiie  Delaware  Breakwater,  where  she  was 
left  and  afterward  temporarily  repaired  and  taken  to  New  York  with  the 
larger  part  of  her  cargo.  In  performing  the  service,  the  tug  deviated  from 
her  course  some  35  miles  and  consumed  30  hours.  She  was  worth,  with  her 
tows  and  cargo,  some  $200,000.  The  service  was  not  attended  with  any  spe- 
cial danger.  Held  that,  while  It  was  a  salvage  service,  It  was  not  of  a  high 
order  of  merit,  and  that  the  tug  was  entitled  to  a  salvage  award  of  $3,500. — 
The  Benjamin  v.  Van  Brunt,  164  Fed.  775. 

[z]  (U.  S.  1909)  An  award  of  $4,000  made  against  the  United  States  for  the 
salvage  of  a  derelict  Iron  coal  barge  belonging  to  the  navy  and  worth  $18,000, 
which  was  picked  up  off  the  southern  coast  of  Florida  and  towed  to  Jackson- 
ville by  the  steamship  Nordkyn,  worth  about  $100,000,  then  on  a  voyage  un- 
der a  time  charter  at  a  monthly  hire  of  $4,000,  which  was  delayed  46  hours. 
The  barge  was  In  the  track  of  vessels,  and  would  probably  have  been  picked 
up  by  some  other  vessel,  but,  being  without  lights,  was  a  menace  to  naviga- 
tion. The  sea  was  somewhat  rough,  and  the  service  attended  with  some 
danger,  and  the  award  Included  $350  for  the  towage  of  the  barge  by  a  tug  up 
the  St  Johns  river.— Earn  Line  S.  S.  Co.  v.  United  States,  170  Fed.  834. 

[zz]  (U.  S.  1909)  A  salvor  of  derelict  property  who  took  the  same  to  a 
court  of  admiralty  and  libeled  it,  claiming  the  entire  proceeds,  but  was 
awarded  a  moiety  only,  the  remainder  being  deposited  in  the  registry  of  the 
court  subject  to  Its  orders,  is  entitled  to  such  balance  where,  after  the  lapse 
of  a  number  of  years,  no  owner  or  claimant  has  appeared. — In  re  Moneys  in 
Registry  of  District  Court,  170  Fed.  470. 
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(212  Fed.  d3) 

DREES  V.  WALDRON  et  al. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    February  16,  1914.) 

No.  134. 
(SyUahuB  hy  the  Court) 

1.  Equity  (S  67*) — Laches — Existence  Detebmined. 

The  doctrine  of  laches  protects  against  a  proceeding  instituted  or  prose- 
cuted without  diligence,  and  where  the  delay  and  thus  the  fault  of  one 
party  will  result  in  an  unfair  advantage  over  his  adversary.  The  exist- 
ence of  laches  Is  primarily  determined,  not  by  lapse  of  time,  but  by  con- 
siderations of  Justice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {{  191-196;  Dec. 
Dig.  §  67.*] 

2.  Equity  (§  67*) — ^Doctrine  of  Laches — Operation  and  Effect. 

The  doctrine  operates  not  only  as  against  the  filing  of  a  stale  suit,  but 
also  against  the  slothful  prosecution  of  a  suit  seasonably  filed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  191-196;  Dec. 
nig.  S  67.*] 

3.  Equity  (§  84*) — Laches — ^Detebmination. 

Where  application  is  made  to  a  court  of  equity  for  aid  toward  the 
prosecution  of  a  suit  in  another  court,  the  court  first  named  will  not 
leave  the  question  of  laches  to  such  other  court,  but  will  decline  the  relief 
where,  because  of  delay  In  the  prosecution  of  the  application,  It  would 
be  inequitable  to  grant  it. 

[Ed.  Note. — For  other  cases,  see  Equity,  Dec.  Dig.  {  84.*] 

4.  Equity  (S  67*) — Doctbine  of  Laches — Opebation  and  Effect. 

The  doctrine  of  laches  is  to  the  extent  Just  named  available  therefore 
not  only  in  defense  but  In  prevention.  It  applies  both  against  inceptive 
and  against  final  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  $$  191-196;  Dec. 
Dig.  §  67.  ♦] 

6.  Bankruptcy  (§  417*) — Dischabge — Pbooesdings  to  Revoke — ^Laches. 

A  bankrupt  was  discharged  on  October  20,  1904.  On  January  3,  1905, 
a  creditor  filed  an  application  to  revoke  the  order  of  discharge  upon  tiie 
ground  that  he  had  had  no  notice  of  the  hearing  on  discharge,  and  In 
order  that  he  might  without  prejudice  from  the  discharge  prosecute  a 
proceeding  In  the  state  court  to  subject  bankrupt's  exempt  homestead  to 
his  debt  This  application  was  not  brought  on  by  him  for  hearing  for 
over  seven  years,  during  which  time  the  bankrupt  had  died.  Held  that, 
as  against  the  heirs  and  legal  representatives  of  the  deceased  bankrupt, 
the  creditor  was  barred  by  his  laches  from  prosecuting  his  application. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  867-871; 
Dec.  Dig.  t  417.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Iowa;  Smith  McPherson,  Judge. 

Petition  by  B.  H.  Drees  against  D.  E.  Waldron,  administrator  of 
the  estate  of  Alexander  Armstrong,  deceased,  and  others,  to  vacate 
an  order  of  discharge  in  bankruptcy.  Petition  denied,  and  petitioner 
presents  petition  to  revise.  Decree  below  approved,  and  petition  to 
revise  dismissed. 

L.  H.  Salinger,  of  Sioux  City,  Iowa,  and  B.  I.  Salinger,  of  Carroll, 
Iowa,  for  petitioner. 

William  R.  Lee  and  Edwin  A.  Robb,  both  of  Carroll,  Iowa,  for 
respondents. 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128  C.C.A.— 39 
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Before  SANBORN  and  HOOK,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

POPE,  District  Judge.  On  August  6,  1904,  Alexander  Armstrong 
was  adjudged  a  bankrupt.  The  petitioner,  Drees,  was  regularly  listed 
as  a  creditor  with  his  proper  address,  Carroll,  Iowa,  given  in  the 
schedules  attached  to  the  bankrupt's  petition.  On  September  28, 
1904,  the  bankrupt  filed  his  petition  for  a  discharge,  and  upon  the 
next  day  the  referee  fixed  October  15,  1904,  as  the  date  for  filing  any 
objections  thereto.  On  September  29th,  notice  of  the  petition  for  dis- 
charge and  of  the  date  for  filing  objections  was  mailed  to  Drees  at 
his  address  above  stated.  On  September  30,  1904,  the  trustee  in 
bankruptcy  filed  with  the  referee  his  report  setting  off  to  the  bank- 
rupt the  property  exempt  to  him  by  the  laws  of  Iowa.  Among  the 
latter  was  a  homestead  composed  of  lots  14,  15,  16,  and  17  in  block 
3  in  the  town  of  Glidden,  Carroll  county,  Iowa,  valued  in  the  report 
at  $5,000.  On  October  7,  1904,  Drees  filed  with  the  referee  exceptions 
to  this  report,  and  the  hearing  of  such  was  set  for  November  10,  1904. 
On  October  28,  1904,  the  bankrupt  was  granted  his  final  discharge. 
On  November  10th  the  above-mentioned  exceptions  of  Drees  were 
overruled.  This  action  was  upon  the  concession  of  counsel  for  Drees 
— ^presumably  in  the  light  of  the  law  as  declared  in  Lockwood  v. 
Exchange  Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061,  that 
the  proper  method  of  reaching  the  homestead  property  was  by  a 
proceeding  to  subject  instituted  in  the  state  court.  On  November  22, 
1904,  pursuant  to  this  last.  Drees  filed  such  a  proceeding  in  the 
courts  of  Iowa.  This  is  still  pending.  On  January  3,  1905,  Drees 
filed  in  the  court  below  his  petition  for  the  revocation  of  the  discharge. 
On  November  6,  1909,  there  was  an  order  of  court  closing  the  banJc- 
rupt  proceedings.  In  July,  1911,  Armstrong,  the  bankrupt,  died  in 
Carroll  county,  Iowa.  In  September,  1912,  an  order  was  made  by 
the  court  below  on  application  of  Drees  for  a  hearing  on  his  petition 
to  revoke  the  discharge  filed  as  above  stated  on  January  5,  1905,  and 
upon  which  up  to  that  time  no  action  had  been  taken.  On  November 
12,  1912,  such  notice  was  given  to  respondents,  the  administrator  of 
the  estate  of  Armstrong,  and  to  his  heirs.  The  matter  having  been 
heard,  the  court  on  January  21,  1913,  denied  the  application  to  vacate 
the  order  of  discharge.  From  this  conclusion  the  present  petition 
to  revise  has  been  prosecuted. 

The  motion  to  vacate  the  order  of  discharge  presented  by  Drees 
to  the  court  below  was  upon  the  ground  that  such  was  granted  with- 
out notice  to  him.  While  conceding  that  the  letter  containing  the 
notice  was  duly  mailed  to  him  at  the  proper  address  shown  in  the 
schedule,  his  contention  and  proofs  were  that  this  letter  was  never 
received  and  that  he  had  no  actual  knowledge  of  the  application  for 
discharge  until  December  15,  1904,  whereupon  he  as  above  stated  on 
January  3,  1905,  filed  his  motion  to  revoke  upon  that  ground.  The 
opposition  to  this  motion  proceeds  chiefljr  upon  two  grounds:  First, 
that  the  mailing  of  the  notice  to  him  at  his  proper  address,  which  was 
confessedly  done,  was  a  sufficient  service  upon  him  under  section 
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58a  of  the  Bankrupt  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  561  [U.  S. 
Comp.  St.  1901,  p.  3444J),  whether  as  a  matter  of  fact  it  ever  reached 
him  or  not.  Independent  of  this  last,  it  was  in  the  second  place  con- 
tended that  there  was  such  laches  by  Drees  in  prosecuting  his  motion 
to  vacate  as  to  preclude  the  relief  sought.  The  trial  court  decided 
both  points  in  favor  of  the  respondents.  We  find  it  necessary  to  con- 
sider only  the  last  of  these  contentions. 

[1,6]  In  determining  laches,,  time  and  circumstance  are  each  ma- 
terial elements.  Upon  the  matter  of  time  it  will  be  noted  that  the 
application  was  filed  by  Drees  in  January,  1905,  and  that  he  did  not 
call  it  up  for  hearing  until  September,  1912,  and  thus  after  a  delay 
of  some  seven  years  and  nine  months.  During  this  interval  the  estate 
had  been  closed  and  Armstrong  died.  The  importance  of  Armstrong's 
death  to  some  extent  depends  upon  the  purpose  of  petitioner's  applica- 
tion to  revoke  the  discharge,  and  necessitates  a  brief  statement  of  the 
nature  of  that  application.  This  was  not  a  motion  to  revoke  under 
section  15  of  the  act.  That  section  permits  a  revocation  of  the  dis- 
charge within  a  year  when  the  discharge  has  been  obtained  by  fraud 
and  where  the  actual  facts  of  the  case  do  not  warrant  the  discharge. 
It  is  not  here  contended  either  that  the  discharge  was  obtained  by 
fraud  or  that  Armstrong  was  not  entitled  to  it  upon  the  merits.  The 
application  is  rather  an  appeal  to  the  general  powers  of  the  court,  as 
in  Re  Bimberg  (D.  C.)  121  Fed.  942,  to  recall  an  order  irregularly 
granted.  The  object  sought  to  be  attained  by  securing  the  setting 
aside  of  the  discharge  is  the  clearing  up  of  the  way  for  the  proceed- 
ings in  the  state  court.  In  this  latter  there  will  be  among  other 
questions  of  fact,  the  following:  Was  the  debt  to  Drees  from  Arm- 
strong made  before  or  after  the  acquiring  of  the  exempted  home- 
stead? If  before,  was  the  exempted  homestead  purchased  with  the 
proceeds  of  any  former  homestead  antedating  the  debt?  Was  the 
homestead  now  involved  more  valuable  than  the  first,  and,  if  so,  what 
was  the  difference  in  value  and  would  petitioner's  claim  attach  to  that 
difference?  The  result  of  granting  the  motion  here  made  will  be  to 
leave  petitioner  free  to  litigate  these  questions  in  the  state  court. 

Should  the  court  have  granted  the  petition  for  the  purposes  and 
under  the  circumstances  above  disclosed?  The  doctrine  of  laches 
protects  against  a  proceeding  instituted  or  prosecuted  without  diligence 
and  where  the  delay  and  thus  the  fault  of  one  party  results  in  an 
unfair  advantage  over  his  adversary.  The  existence  of  laches  is 
primarily  determined  not  by  lapse  of  time  but  by  considerations  of 
justice.  As  was  said  by  the  Supreme  Court  in  Patterson  v.  Hewitt, 
195  U.  S.  309,  317,  25  Sup.  Ct.  35,  36  (49  L.  Ed.  214): 

"The  statute  (of  limitation)  frequently  works  great  practical  injustice — the 
doctrine  of  laches,  never.  True,  lapse  of  time  is  one  of  the  chief  ingredients, 
but  there  are  others  of  almost  equal  importance." 

Assuming  that  the  passing  of  over  seven  years  would  not  of  itself 
constitute  a  barrier  to  this  motion,  that  interval  in  the  light  of  the 
death  meanwhile  of  Armstrong  becomes  most  important.  The  effect 
of  Armstrong's  death,  of  course,  was  to  deprive  his  side  of  the  con- 
troversy of  his  testimony  upon  all  of  the  issues  above  referred  to,  and 
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perhaps  upon  others  that  might  become  relevant.  This  was  a  very 
substantial  disadvantage  to  respondents.  True,  as  counsel  suggests, 
there  is  an  Iowa  statute  which  prevents  a  party  and  his  wife  from 
testifying  as  to  transactions  with  the  opponent  where  the  latter  is 
dead,  and  this  to  some  extent  mitigates  the  absence  of  Armstrong's 
testimony,  since,  upon  these  matters,  it  debars  Drees  and  his  wife 
from  the  stand.  But  it  is  by  no  means  certain  that  this  will  fully  meet 
the  situation.  It  is  entirely  conceivable  that  parties  other  than  Drees 
and  his  wife  heard  statements  by  Armstrong  upon  one  or  more  of 
the  issues  in  the  case,  which  statements,  if  proved,  must  go  entirely 
uncontradicted  upon  the  trial  because  of  Armstrong's  absence  by 
death.  There  may  be  other  respects  in  which  his  testimony  would 
upon  the  trial  be  found  relevant  and  desirable.  We  cannot  anticipate 
all  of  these,  nor  do  we  feel  called  upon  to  enter  into  any  close  calcu- 
lation as  to  them.  It  is  sufficient  upon  this  point  that  within  reason- 
able probabilities  based  upon  human  experience  there  will  be  highly 
material  matters  as  to  which  Armstrong's  testimony  will  be  important. 
It  is  also  urged  by  counsel  that  the  facts  provable  by  Armstrong 
could  be  established  by  other  witnesses.  Perhaps  so,  perhaps  not. 
Whether  this  would  be  true  or  not  could  be  disclosed  only  by  the 
trial  and  must  remain  uncertain  until  then.  Viewing  the  matter  also 
from  the  standpoint  of  human  probabilities,  however,  we  are  im- 
pressed with  this  fact :  Armstrong  were  he  alive  would  undoubtedly 
know  as  to  these  various  matters,  he  was  the  actor  in  them,  his  ab- 
sence relegates  the  respondents  to  the  recollection  of  third  parties  or 
of  persons  only  secondarily  interested,  a  recollection  necessarily  affect- 
ed by  the  seven  or  more  intervening  years.  On  the  other  hand,  had 
this  application  been  brought  seasonably  to  hearing,  the  necessity  upon 
respondents  to  seek  their  testimony  from  uncertain  and  secondary 
sources  would  not  have  existed.  To  countenance  this  delay  is  in  our 
judgment  to  impose  an  unjust  and  unfair  disadvantage  upon  one  of 
the  parties  and  this  we  cannot  do. 

But  aside  from  the  matter  of  mere  testimony,  it  is  clear  that  in 
the  trial  of  any  cause  the  presence  of  the  principal  party  at  interest 
is  desirable.  He  more  than  any  one  else  ordinarily  knows  of  his  case 
and  if  present  serves,  independently  of  what  he  testifies  to,  to  antici- 
pate, to  guard  against  and  overcome  adverse  conditions  and  evidence. 
The  litigant  has  the  right  to  be  present  not  only  as  a  witness  but  as  a 
party,  and,  when  this  right  is  lost  by  delay  of  the  adverse  party,  the 
latter  should  not  be  allowed  to  profit  thereby. 

[3,  4]  Nor  is  this  situation  relieved  by  petitioner's  contention  that 
the  matter  of  laches  is  one  to  be  considered  exclusively  by  the  state 
court  on  the  trial  of  the  merits,  and  that  the  only  question  here  is 
whether  or  not  such  proceedings  shall  go  to  trial  unembarrassed  by 
the  order  of  discharge.  We  cannot,  however,  view  the  matter  as  so 
little  concerning  the  bankruptcy  court.  Substantial  relief  was  sought 
from  that  court  by  petitioner,  and  it  was  asked  to  invest  petitioner's 
case  elsewhere  with  a  potentiality  which  it  would  otherwise  lack.  The 
bankruptcy  court,  as  we  have  repeatedly  had  occasion  to  observe,  is  a 
court  of  equity,  and  upon  an  appeal  to  it  for  even  this  inceptive  relief 
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such  a  court  will  decline  to  lend  its  aid  to  a  proceeding  thus  manifestly 
inequitable.  Laches  is  available  not  only  in  defense,  but  in  preven- 
tion. It  may  be  invoked  not  only  to  defeat  final  decree,  but  a  step 
opening  up  the  way  to  such  a  decree.  This  delay  of  over  seven  years 
in  bringing  this  application  to  hearing  was  entirely  without  explana- 
tion or  excuse.  The  courts  of  the  land  are  open  not  only  for  the 
seasonable  presentation,  but  for  the  prompt  determination  of  con- 
troversies. Where  parties  fail  for  so  unreasonable  a  time  even  to 
move  the  cause  for  hearing,  and  meanwhile  the  adversary  dies,  and 
with  him  pass  away  material  elements  of  defense,  the  suitor  thus 
delaying  must  expect  no  help  from  a  court  of  equity.  We  deem 
Lindeke  v.  Converse,  198  Fed.  618,  117  C.  C.  A.  322,  recently  de- 
cided by  this  court,  very  close  to  the  present  case.  There  the  bank- 
rupt had  failed  to  bring  her  petition  for  discharge  to  hearing  for  some 
four  years. 

[2]  In  holding,  contrary  to  the  ruling  below,  that  a  motion  to  dismiss 
the  petition  should  have  been  granted,  this  court  cites  Johnston  v. 
Standard  Mining  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585,  37  L.  Ed.  480, 
and  Willard  v.  Wood,  164  U.  S.  502,  17  Sup.  Ct.  176,  41  L.  Ed.  531, 
to  the  following  effect: 

"It  has  been  frequently  held  that  mere  Institution  of  a  suit  does  not  of  it- 
self relieve  a  person  from  the  charge  of  laches,  and  that,  if  he  fail  in  the 
diligent  prosecution  of  the  action,  the  consequences  are  the  same  as  though 
no  action  had  been  begun.** 

The  court,  speaking  through  Judge  Sanborn,  continues  as  follows : 

**lt  is  obvious  that  a  wise  and  Just  administration  of  this  law  requires  that 
such  issues  shall  be  framed  and  tried  before  the  memory  of  the  witnesses  fa- 
miliar with  the  transactions  of  the  bankrupt  at  and  shortly  before  the  time 
of  his  adjudication  has  been  dimmed  by  long  delay  and  before  they  and  the 
documentary  evidence  surrounding  these  transactions  have  been  scattered  or 
lost.  The  record  in  this  case  is  so  clear  and  compelling  that  the  court  is  un- 
able to  resist  the  conclusion  that  the  bankrupt  failed  to  exercise  that  rea- 
sonable diligence  in  the  prosecution  of  her  claim  for  a  discharge  which  is 
requisite  to  call  a  court  of  equity  Into  action  in  her  behalf." 

These  expressions  are  very  pertinent  here.  Without  considering  the 
first  point  raised,  we  are  of  opinion  that  petitioner's  application  is 
barred  by  his  laches,  and  the  decree  below  is,  accordingly,  approved, 
and  the  petition  to  revise  dismissed. 


(212  Fed.  d7) 

TOWNSEND  V.  ASHEPOO  FERTILIZER  OO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1914.) 

No.  1209. 

1.  Sales  (|  472*) — CoNomoNAL  Sales — Unbecobded  Contbaot. 

An  unrecorded  agreement  whereby  the  seller  of  fertiUzers  to  the  bank- 
rupt reserved  to  itself  an  interest  in  the  fertilizers  so  sold  was  within 
Civ.  Code  S.  C.  1912,  $  3740,  declaring  that  every  such  agreement  shall 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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be  void  as  to  subsequent  creditors  or  purchasers  for  value  without  notice 
unless  recorded,  etc. 

[£d.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  |§  1366-1376;  Dec 
Dig.  S  472.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlap  v. 
Mercer,  86  C.  C.  A.  448.] 

2.  Bankruptcy  (§  184*) — Choses  in  Acno^— Ownership — "Instrument" — 
**Pboperty" — Record. 

Civ.  Code  S.  C.  1912,  fi  3542,  provides  that  all  deeds  or  instruments  in 
writing  conveying  real  or  personal  estate  and  creating  a  trust  in  regard 
to  such  property  or  charging  or  incumbering  the  same,  or  instruments  in 
writing  in  the  nature  of  a  mortgage  of  any  property  real  or  personal, 
shall  be  valid,  etc.,  only  when  recorded  within  ten  days  from  the  date  of 
delivery.  Held,  that  where  a  contract  for  the  sale  of  fertilizers  provided 
that  all  goods  sold  to  the  buyer  on  credit  were  to  be  held  by  him  in  trust 
for  the  payment  of  his  obligations  to  the  seller  for  the  price  provided, 
that  the  proceeds  of  any  sale  or  sales  by  him  whether  for  cash  or  credit 
shall  represent  the  goods  sold  and  be  held  for  the  benefit  of  the  seller 
to  be  applied  in  payment  of  the  buyer's  obligations,  etc.,  the  claims  of 
the  buyer  against  his  customers  for  fertilizers  sold  to  them  constituted 
"property,"  and  the  contract  an  "instrument"  within  such  section,  and 
hence  the  instrument  was  invalid  for  want  of  record  as  against  the  buy- 
er's trustee  in  bankruptcy  to  confer  on  the  seller  a  lien  on  such  debts. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  275-277; 
Dec.  Dig.  S  184.* 

For  other  definitions,  see  Words  and  Phrases,  voL  4,  ppl  3665--366S ; 
vol.  6,  pp.  5693-5728;  vol.  8,  pp.  7768-7770.] 

Cross-petitions  to  Superintend  and  Revise,  in  Matter  of  Law,  Pro- 
ceedings of  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  M.  Smith,  Judge. 

Cross-petitions  in  bankruptcy  by  W.  H.  Townsend  and  another,  and 
by  T.  P.  Meetze,  trustee  in  bankruptcy  of  the  estate  of  W.  P.  Roof, 
and  by  the  Ashepoo  Fertilizer  Company  to  superintend  and  revise,  in 
matter  of  law,  a  decree  sustaining  in  part  an  alleged  lien  on  certain  of 
the  bankrupt's  assets.    Modified. 

George  B.  Timmerman,  of  Lexington,  S.  C.  (Thurmond,  Timmer- 
man  &  Callison,  of  Lexington,  S.  C,  on  the  brief),  for  petitioners  and 
cross-respondents. 

Geo.  F.  von  Kolnitz,  of  Charleston,  S.  C,  for  respondent  and  cross- 
petitioner. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  The  petitions  of  the  trustee  of  the  bank- 
rupt estate  of  W.  P.  Roof,  and  of  Ashepoo  Fertilizer  Company,  claim- 
ing to  be  a  lien  creditor  or  owner  of  assets  in  the  hands  of  the  trustee, 
involve  important  questions  under  the  recording  statutes  of  South 
Carolina. 

On  February  6,  1912,  Ashepoo  Fertilizer  Company  agreed  to  sell  W. 
P.  Roof  265  tons  of  fertilizers;  the  form  of  contract  adopted  being 
a  written  proposition  to  Roof  setting  forth  prices  and  terms,  duly  ac- 
cepted by  him.  The  second  paragraph  of  the  contract  contained  this 
stipulation : 

•For  oUier  cases  see  same  topic  &  8  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  Jb  Rep'r  Indexes 
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"All  of  the  said  goods  sold  to  you  on  credit  are  to  be  held  by  you  in  trust 
for  the  payment  of  your  obligations  to  Ashepoo  Company,  for  the  purchase 
price  thereof,  as  per  above  sale,  and  when  the  same  shall  be  fully  paid  then 
for  your  own  benefit,  with  full  power  in  you,  however,  to  sell  and  dispose  of 
the  same,  or  any  part  thereof,  for  cash  or  on  credit  secured  by  good  note  and 
such  other  good  securities  as  you  require ;  provided  that  the  proceeds  of  any 
such  sale  and  sales,  whether  cash  or  credit,  shall  represent  the  goods  sold  and 
be  held  by  you  upon  the  same  terms  and  for  the  same  purposes  as  the 
goods  are  held  and  the  cash  for  cash  sales  to  be  remitted,  when  the  goods 
are  sold  to  Ashepoo  Fertilizer  Company,  to  be  applied  to  the  payment  of  your 
obligation  to  them,  whether  they  have  matured  or  not,  until  they  are  paid  in 
full." 

All  fertilizers  shipped  to  Roof  in  excess  of  the  265  tons  were  to  be 
received  by  him  on  the  same  conditions.  He  was  authorized  to  collect 
from  his  customers  the  debts  contracted  for  fertilizers,  and  remit  to 
the  company  for  credit  on  the  purchase  price.  On  March  22,  1912, 
about  six  weeks  after  the  execution  of  the  contract.  Roof  was  ad- 
judged a  bankrupt.  In  the  meantime  he  had  ordered  out  and  received 
a  nvunber  of  shipments  of  fertilizer,  all  of  which  he  had  resold  to  his 
customers  except  a  little  over  a  car  load  which  was  in  his  hands  when 
the  petition  in  bankruptcy  was  filed.  The  sales  to  his  customers  had 
been  charged  to  them  on  his  books,  but  no  notes  or  other  signed  obli- 
gations had  been  taken.  Under  these  conditions  the  referee  held  that 
failure  to  record  the  agreement  made  the  reservation  of  title  or  lien 
for  the  security  of  Ashepoo  Fertilizer  Company  void  under  the  re- 
cording laws  of  South  Carolina,  not  only  as  to  the  fertilizers  in  the 
hands  of  Roof,  but  also  as  to  the  debts  of  Roof's  customers  for  sales 
made  by  him.  The  EHstrict  Judge,  on  review,  approved  the  finding 
of  the  referee  as  to  the  unsold  fertilizer,  but  held  that  the  recording 
statutes  of  South  Carolina  had  no  application  to  mortgages  or  sales 
of  choses  in  action,  and  adjudged  the  accounts  to  be  the  property  of 
Ashepoo  Fertilizer  Company.  Both  the  trustee  and  the  fertilizer  com- 
pany by  separate  petitions  ask  a  review  of  this  finding. 

It  would  be  difficult  to  frame  statutes  more  comprehensive  than 
those  of  South  Carolina  as  to  the  instruments  required  to  be  recorded. 
Section  3542  of  the  Civil  Code  provides : 

"3542.  All  deeds  of  conyeyance  of  lands,  tenements  or  hereditaments,  either 
in  fee  simple  or  for  life ;  all  deeds  of  trusts  or  instruments  in  writing,  con- 
veying either  real  or  personal  estate,  and  creating  a  trust  or  trusts  in  re- 
gard to  such  property,  or  charging  or  incumbering  the  same ;  all  mortgages 
or  instruments  in  writing  in  the  nature  of  a  mortgage  of  any  property,  real 
or  personal,  ♦  ♦  ♦  shall  be  valid,  so  as  to  affect  from  the  time  of  such  de- 
livery or  execution  the  rights  of  subsequent  creditors  (whether  lien  creditors 
or  simple  contract  creditors)  or  purchasers  for  valuable  consideration  without 
notice,  only  when  recorded  within  ten  days  from  the  time  of  such  delivery  or 
execution  in  the  office  of  the  register  of  mesne  conveyance  or  clerk  of 
court    ♦    ♦    ♦" 

To  make  the  law  still  more  comprehensive,  section  3740  was  en- 
acted : 

"3740.  Every  agreement  between  the  vendor  and  vendee,  bailor  or  bailee  of 
personal  property,  whereby  the  vendor  or  bailor  shall  reserve  to  himself  any 
interest  in  the  same,  shall  be  null  and  void  as  to  subsequent  creditors  (whether 
lien  creditors  or  £lmple  contract  creditors)  or  purchasers  for  valuable  con- 
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sideration  without  notice,  unless  the  same  be  reduced  to  writing  and  recorded 
In  the  manner  now  provided  by  law  for  the  recording  of  mortgages;  but  noth- 
ing herein  contained  shall  apply  to  livery  stable  keepers.  Innkeepers,  or  any 
other  persons  letting  or  hiring  property  for  temporary  use  or  for  agricultural 
purposes,  or  depositing  such  property  for  the  purpose  of  repairs  or  work  or 
labor  done  thereon,  or  as  a  pledge  or  collateral  to  a  loan." 

[1]  The  unrecorded  agreement  here  was  between  a  vendor  and 
vendee  whereby  the  Ashepoo  Fertilizer  Company,  as  vendor,  reserved 
.  to  itself  an  interest  in  the  fertilizers  sold  to  Roof  as  vendee ;  it  there- 
fore fell  under  section  3740  and  was  void  as  to  subsequent  creditors. 
It  follows  that  the  fertilizer  which  remained  in  the  hands  of  Roof  be- 
longs to  the  trustee  as  property  of  the  bankrupt,  free  from  any  lien 
in  favor  of  the  fertilizer  company.  Ludden  &  Bates  Southern  Music 
House  V.  Dusenburg,  27  S.  C.  464,  4  S.  E.  60;  Armour  v.  Ross,  78 
S.  C.  294,  58  S.  E.  941,  1135.  Even  if  the  contract  had  provided  for 
a  bailment  instead  of  a  sale  of  the  fertilizer,  the  same  result  would 
follow,  since  the  South  Carolina  statute  covers  bailments  as  well  as 
sales.  The  case  of  Ludvigh  v.  American  Woolen  Co.,  231  U.  S.  522, 
34  Sup.  Ct.  161,  58  L.  Ed.  345,  has  therefore  no  application. 

The  status  of  the  debts  of  Roof's  customers  for  fertilizers  sold  to 
them  represented  by  his  accounts  against  them  is  different  from  that 
of  the  fertilizers  in  his  hands  unsold.  These  accounts  were  not  in  ex- 
istence when  the  contract  was  made,  which  provided  that  they  should 
be  held  by  Roof  in  trust  for  the  payment  of  obligations  for  the  pur- 
chase money  of  the  fertilizers;  and  therefore  it  cannot  be  said  that 
the  fertilizer  company  reserved  any  interest  in  them.  They  were  not 
sold  to  Roof  nor  were  they  delivered  to  him  by  the  fertilizer  company, 
and  as  to  them  the  fertilizer  company  and  Roof  did  not  sustain  to 
each  other  the  relation  of  vendor  and  vendee  or  bailor  and  bailee. 
Hence  it  seems  clear  that  the  written  agreement  that  the  accounts 
should  be  held  by  Roof  in  trust  for  the  payment  of  his  debt  to  the 
fertilizer  company  cannot  fall  under  section  3740,  a  recording  statute 
relating  to  agreements  for  the  reservation  of  an  interest  in  property 
by  a  bailor  or  vendor. 

[2]  The  question  remains  whether  the  written  agreement  providing 
that  these  debts  should  be  held  in  trust  for  the  payment  of  Roof's 
debt  does  not  fall  under  section  3542,  above  quoted,  requiring  the  re- 
cording of  mortgages  and  "all  instruments  in  the  nature  of  a  mort- 
gage of  any  property,  real  or  personal."  That  the  contract  is  "an  in- 
strument in  the  nature  of  a  mortgage*'  seems  evident.  Herring  &  Co. 
V.  Cannon,  21  S.  C.  212,  53  Am.  Rep.  661.  Roof  is  styled  in  the  con- 
tract "buyer"  and  "purchaser";  he  is  a  debtor  because  he  is  to  give 
notes  promisinrj  unconditionally  payment  of  the  purchase  money,  and 
the  stipulations  as  to  the  fertilizer  and  the  proceeds  of  its  sale  are  to 
secure  his  unconditional  promise  to  pay.  True,  the  words  used  are 
that  he  shall  hold  the  accounts  "in  trust  for  the  payment"  of  his  ob- 
ligations; but  the  trust  was  for  no  other  purpose  than  to  secure  the 
payment  of  the  debt ;  and  it  imported  these  obligations  and  these  only, 
namely,  that  the  debtor  should  pay  the  debt  and  thus  discharge  the 
property  from  the  creditors'  claims,  or  collect  the  accounts  and  apply 
the  proceeds  to  the  debt,  or  failing  to  collect,  turn  over  the  accounts  to 
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the  creditor  to  be  disposed  of  and  accounted  for  according  to  law. 
A  paper  in  form  a  mortgage  of  the  book  accounts  without  the  stipula- 
tion that  they  should  be  held  in  trust  would  impose  upon  the  mortga- 
gor precisely  the  same  obligations.  It  is  evident  therefore  that,  as  to 
the  accounts  owing  to  Roof,  he  was  mortgagor  and  the  Ashepoo  Fer- 
tilizer Company  mortgagee. 

It  seems  no  less  evident  that  the  accounts  or  debts  owing  to  Roof 
and  covered  by  the  instrument  were  personal  property.  The  word 
"property"  is  of  the  broadest  signification,  embracing  everything  that 
has  exchangeable  value  or  goes  to  make  up  a  man's  wealth,  every  in- 
terest or  estate  which  the  law  regards  of  sufficient  value  for  judicial 
recognition.  Earle  v.  Maxwell,  86  S.  C.  1,  67  S.  E.  962,  138  Am.  St. 
Rep.  1012;  Delassus  v.  United  States,  34  U.  S.  117,  9  L.  Ed.  71. 
Nothing  is  better  settled  than  that  a  creditor  owns  debts  owing  to 
him  as  property;  and  we  are  unable  to  see  what  warrant  the  court 
would  have  to  exclude  such  property  from  the  operation  of  a  statute 
covering  all  personal  property,  on  the  ground  that  the  property  is 
choses  in  action  and  intangible.  Secret  liens  may  be  valid  in  the  ab- 
sence of  a  statute  condemning  them,  Greey  v.  Dockendorff,  231  U.  S. 
513,  34  Sup.  Ct.  166,  58  L.  Ed.  339,  but  they  are  under  just  con- 
demnation in  the  business  world,  and  we  are  not  inclined  to  indulge 
refinements  in  the  interpretation  of  the  statute  in  order  to  protect  those 
who  fail  to  record  their  papers,  and  then  when  disaster  comes  bring 
them  out  against  subsequent  creditors. 

Besides,  nothing  is  more  plainly  within  the  mischief  at  which  the 
statute  was  directed  than  an  unrecorded  mortgage  of  a  merchant's 
accounts,  especially  of  the  accounts  of  a  merchant  like  Roof  doing 
what  is  known  as  an  advancing  business.  All  know  that  the  debts 
owing  to  such  a  merchant  constitute  an  important  asset,  sometimes 
the  chief  asset,  on  which  his  credit  rests,  and  those  who  credit  him  do 
so  on  the  faith  of  these  debts  as  his  property. 

Counsel  for  the  fertilizer  company  rely  on  Chemical  Co.  v.  Johnson, 
98  N.  C.  123,  3  S.  E.  723,  and  other  like  cases  decided  by  the  Su- 
preme Court  of  North  Carolina,  holding  that  agreements  similar  to 
that  now  under  consideration  do  not  fall  under  the  recording  statutes 
of  that  state.  There  are  some  differences  between  the  statutes  of 
North  Carolina  and  South  Carolina.  But  aside  from  that,  we  are  un- 
able to  yield  even  to  that  high  persuasive  authority,  because  we  can- 
not help  thinking  the  reasoning  of  the  court  is  unsound,  in  this,  that 
it  is  founded  on  verbal  and  technical  distinctions,  which  we  have  tried 
to  show  are  unsubstantial,  between  that  which  the  parties  have  chosen 
to  call  a  trust  to  secure  a  debt,  and  a  mortgage  to  secure  a  debt.  The 
reasons  we  have  stated  for  holding  that  the  entire  instrument  falls  un- 
der the  recording  statutes  seem  to  us  convincing. 

In  the  case  of  Millikin  v.  Second  National  Bank  of  Baltimore,  206 
Fed.  14,  124  C.  C.  A.  148,  30  Am.  Bankr.  Rep.  477,  this  court  held 
that,  under  the  amendment  of  1910  to  the  Bankruptcy  Act,  the  trustee 
by  virtue  of  his  appointment  became  a  subsequent  lien  creditor  without 
notice,  holding  the  property  embraced  in  an  unrecorded  mortgage  for 
the  benefit  of  all  the  creditors.    It  follows  that  the  proceeds  of  the 
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property  herein  involved  must  be  distributed  among  all  the  creditors 
of  the  bankrupt  without  distinction. 

The  opinion  of  this  court  is  that  the  judgment  of  the  District  Court 
be  modified  to  conform  to  the  conclusions  herein  expressed. 

Modified. 


(212  Fed.  102) 

O'BRIEN  V.  NORTH  RIVER  INS.  CO.  OF*  CITY  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  3,  1914.) 

No.  1187. 

1.  Insurance  (§  507*)  —  Policy — Construction  —  Extent  of  Liabilitt  — 

"PROFrr  Due." 

PlaintiflP,  the  proprietor  of  a  hotel  in  a  city,  contracted  to  reserve  for 
T.  during  five  consecutive  days  of  a  political  convention,  slewing  accom- 
modations for  400  persons  at  $3  per  day  each,  and  gave  an  option  to  in- 
crease the  reservation  to  650  on  notice  before  a  specified  date.  After 
two  payments  had  been  made  on  the  contract,  plaintifT  obtained  from 
defendant  a  policy  of  "$10,000.  On  profit  due  the  assured  by  reason  of 
advanced  paid-up  contract  for  use  of  rooms  during  convention  week,  be- 
ginning June  24,  1912."  The  policy  also  provided  that  if  the  building 
should  be  destroyed  so  as  to  prevent  fulfillment  of  the  contract  for  the 
total  number  of  rooms,  the  insurer  should  be  liable  at  the  rate  of  $1,428.57 
per  day,  and,  in  case  of  partial  damage,  the  insurer  should  be  liable  for 
,  that  proportion  of  $1,428.57  which  the  reduction  bears  to  the  per  diem 
amount.  At  the  time  the  poUcy  was  executed  the  insurer  had  not  seen 
the  contract,  and  before  the  convention  the  hotel  was  so  damaged  that 
it  could  not  be  used  for  the  entertainment  of  guests,  and  plaintiff  was 
obliged  to  cancel  the  contract  and  return  $3,000  advance  payments  made 
thereon.  Held,  that  the  words  ''profit  due"  in  the  policy  did  not  mean 
the  amount  plaintiff  would  have  collected  from  the  person  making  the 
reservation  but  for  the  fire,  but  was  rather  the  gain  or  benefit  which 
plaintiff  exi)ected  to  derive  by  reason  of  the  contract,  not  only  from  room 
rent,  but  from  restaurant  patronage  and  other  transactions  to  be  ex- 
pected from  hotel  guests,  the  amount  of  the  poUcy  being  regarded  as  a 
fixed  valuation  thereof  in  case  of  total  loss,  and  hence  under  such  cir- 
cumstances plaintiff  was  entitled  to  recover  the  face  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  1283 ;  Dec.  Dig. 
§  507.*] 

2.  Insurance  (§  146*)--PoLicY^CoNSTRUcnoN. 

When  a  policy  of  insurance  is  susceptible  of  more  than  one  constnic- 
tion,  that  construction  Is  to  be  adopted  which  is  most  favorable  to  as- 
sured. 

[Ed.  Note.— -For  other  cases,  see  Insurance,  Cent  Dig.  H  292,  294-2d8; 
Dec.  Dig.  §  146.*1 

3.  Insurance  (§  495*) — Valued  Policy — Estoppel. 

The  principle  that  insurance  is  to  be  regarded  as  a  contract  of  indem- 
nity is  limited  by  the  rule  that  the  parties  to  the  contract  may  agree  on 
a  valuation  in  advance,  not  only  as  to  the  value  of  tangible  property,  but 
also  with  reference  to  expected  profits  or  gains,  and,  in  the  absence  of 
fraud,  the  insurer  is  estopped  to  claim  that  the  valuation  is  excessive, 
nor  will  it  be  made  the  subject  of  Judicial  Inquiry. 

lEd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  i§  1270-1272; 
Dec.  Dig.  I  495.*] 

*For  other  cases  see  same  topic  ft  8  numbbb  tn  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  IndexM 


Digitized  by 


Google 


o'bkibn  v.  nokth  river  ins.  ro.  619 

4.  Insurance  (|  542*) — Proof  of  Loss— Form. 

No  particular  form  of  proof  of  loss  under  a  policy  is  required,  so  long 
as  the  proof  Is  ample  to  enable  the  insurer  to  consider  its  rights  and  lia- 
biUties. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  1340-1346; 
Dea  Dig.  §  542.»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore;   John  C.  Rose,  Judge. 

Action  by  Frank  C.  O'Brien  against  the  North  River  Insurance 
Company  of  the  City  of  New  York.  From  a  judgment  for  plaintiff 
for  less  than  the  relief  demanded,  he  brings  error.    Reversed. 

R.  Lee  Slingluff  and  German  H.  H.  Emory,  both  of  Baltimore,  Md. 
(Gibson  &  Smith  and  Soper  &  Emory,  all  of  Baltimore,  Md.,  on  the 
brief),  for  plaintiff  in  error. 

W.  Calvin  Chesnut,  of  Baltimore,  Md.  (Charles  Markell,  of  Balti- 
more, Md.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  [1]  The  plaintiff,  Frank  C.  O'Brien,  hav- 
ing recovered  a  judgment  in  the  District  Court  on  a  directed  verdict 
for  $6,000  and  interest  on  a  policy  of  insurance  issued  by  the  defend- 
ant. North  River  Insurance  Company,  brings  the  cause  to  this  court 
by  writ  of  error,  claiming  that  the  District  Judge  should  have  directed 
a  verdict  in  his  favor  for  $10,000  and  interest.  The  decision  depends 
on  the  meaning  of  the  contract  of  insurance,  which  is  to  be  sought 
in  the  words  of  the  policy,  considered  in  the  light  of  the  circumstances 
under  which  it  was  issued. 

Great  importance  was  attached  by  the  business  men  of  Baltimore 
to  the  meeting  of  the  National  Democratic  Convention  in  that  city  on 
June  25,  1912,  and  hotel  proprietors  in  anticipation  of  the  convention 
made  contracts  for  entertainment,  from  which  they  expected  consid- 
erable profit.  On  February  9,  1912,  Frank  C.  O'Brien,  proprietor  of 
the  Eutaw  House,  made  a  contract  with  Oscar  C.  Turner  for  the 
Underwood  Marching  Club  to  reserve  sleeping  accommodations  for 
400  persons  for  five  consecutive  days,  beginning  June  24th  and  ending 
June  28th,  at  $3  a  day  for  each  person— $1,000  to  be  paid  on  signing 
the  agreement,  $1,000  on  March  1st,  $1,000  on  March  15th,  and  the 
remaining  $3,000  on  the  day  before  occupancy  of  the  rooms.  An  op- 
tion was  given  in  these  words : 

**And  it  is  further  agreed — the  option  to  increase  the  number  of  persons 
from  four  hundred  (400)  to  as  many  more  as  desired  up  to  six  hundred  and 
fifty  (650)  persons,  is  hereby  accorded  the  said  Oscar  0.  Turner,  provided  ap- 
plication is  made  for  same  not  later  than  April  15th,  1912,  at  the  same  rate, 
per  person,  and  length  of  term,  as  herein  stated,  and  payment  for  the  in- 
creased number  to  be  made— one-half  at  time  of  application  and  the  balance 
before  occupancy  of  rooms." 

The  option  was  extended  to  May  1st,  when  O'Brien  .was  notified 
that  the  additional  accommodations  would  not  be  taken.  After  two 
of  the  payments  had  been  made,  the  defendant  on  March  5th  issued 

•For  oUier  cases  see  same  topic  ^  S  nxtmbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Kep'r  Indexes 
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to  O'Brien  its  policy  of  insurance  containing  the  following,  which  is 
the  provision  involved  in  this  controversy: 

"$10,000.  On  profit  due  the  assured  by  reason  of  advanced  paid-up  contract 
for  use  of  rooms  during  convention  week,  beginning  June  24th,  1912.  It  is  a 
condition  of  this  contract  of  insurance  that  if  the  building  shall  be  destroyetl 
by  fire  or  lightning  so  as  to  prevent  the  assured  from  fulfilling  his  contract 
for  the  total  number  of  rooms,  this  company  shall  be  liable  at  the  rate  of 
$1,428.57  per  day  and  in  case  the  building  is  so  damaged  that  the  assured  can 
partially  fulfill  his  contract,  this  company  shall  be  liable  for  that  portion  of 
$1,428.57  which  the  reduction  bears  to  the  per  diem  amount 

"This  insurance  shall  reduce  In  amount  at  the  rate  of  $1,428.57  per  day, 
after  the  first  day  of  convention  week. 

**0n  property  known  as  the  'Eutaw  House,'  situate  at  the  northwest  comer 
of  Baltimore  and  Eutaw  streets,  Baltimore,  Maryland,  and  extending  through 
to  Garrett  street  and  to  an  alley  in  the  rear,  and  leased  for  hotel  and  store 
purposes. 

"It  is  understood  and  agreed  that  the  building  stands  on  leased  grounds. 
Subject  to  revision  of  rate." 

The  Eutaw  House  was  so  damaged  by  fire  on  May  25th  that  it  could 
not  be  used  for  the  entertainment  of  guests,  and  O'Brien  was  obliged 
to  cancel  his  contract  with  Turner  above  recited  and  return  $3,(XX), 
the  amount  of  advance  payments  made  thereon. 

On  the  trial  of  the  action  on  the  policy  the  District  Judge  in  charg- 
ing the  jury  sustained  and  stated  forcibly  the  position  of  the  insur- 
ance company  that  the  "profit  due"  the  insured  was  the  gross  sum  to 
be  paid  on  the  contract  between  O'Brien  and  Turner ;  that  the  gross 
sum  which  O'Brien  would  have  collected  but  for  the  fire  was  $6,000, 
and  that  therefore  the  recovery  must  be  limited  to  that  sum ;  that  the 
defendant  could  not  be  held  liable  under  the  second  clause  of  the  con- 
tract for  $1,428.57  a  day  for  seven  days  because  that  liability  was  con- 
ditioned on  the  taking  of  the  "total  number  of  rooms,"  which  was 
held  to  be  650,  of  which  250  were  not  taken. 

Analysis  of  the  contract,  we  think,  will  clear  away  the  apparent 
obscurity,  and  show  that  this  interpretation  is  not  admissible.  When 
the  insurance  company  issued  its  policy,  and  up  to  the  time  of  the 
fire,  it  had  never  seen  O'Brien's  contract  for  rooms,  and  the  evidence 
gives  no  intimation  that  it  knew  anything  more  definite  of  its  terms 
than  that  he  had  made  a  contract  for  a  large  number  of  rooms  in 
anticipation  of  the  Democratic  Convention.  That  the  insurer  in  fram- 
ing the  policy  did  not  have  in  view  a  certain  number  of  rooms  en- 
gaged and  a  certain  number  under  option  is  shown  by  the  fact  that 
the  policy  refers  to  the  contract  as  "advanced  paid-up  contract  for 
use  of  rooms,"  when  the  only  contract  in  existence  was  not  then, 
nor  at  any  time,  paid  up  in  advance;  that  it  did  not  have  in  view 
making  the  insurance  policy  coterminous  or  coincident  with  the  con- 
tract as  to  time  is  shown  by  the  fact  that  the  contract  for  rooms  calls 
for  five  days'  occupancy,  while  the  policy  insures  for  a  specific  sum 
for  the  week,  to  be  paid  for  each  day  of  seven  days ;  that  it  did  not 
mean  to  measure  and  limit  the  amount  of  insurance  by  the  gross 
amount  that  the  insured  was  to  receive  for  the  rent  of  rooms  is  shown 
by  the  fact  that  the  insurance  is  for  $10,000,  and  it  was  impossible 
for  the  insured  to  receive  that  amount  for  room  rent  under  his  con- 
tract ;  that  it  did  not  have  in  view  any  options  or  contingencies  or  oth- 
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er  particulars  of  the  contract  is  shown  by  the  fact  that  the  policy 
makes  no  reference  to  such  particulars,  and  cannot  be  made  to  fit  into 
them ;  that  the  policy  was  not  meant  to  cover  gross  receipts  is  shown 
by  the  fact  that  the  insurance  is  limited  to  profit,  and  it  was  impos- 
sible that  the  entire  gross  receipts  from  rent  of  hotel  rooms  should 
be  profit. 

It  is  true  that  the  word  "profit"  is  sometimes  used  as  synonymous 
with  gross  receipts,  as  in  insurance  policies  on  a  ship's  freight  charges. 
But  the  words  "on  profit  due  the  assured  by  reason  of  advanced  paid- 
up  contract  for  use  of  rooms"  would  be  very  inapt  to  express  insur- 
ance on  gross  receipts;  and  such  a  strained  meaning  must  be  re- 
jected when,  as  here,  it  is  incompatible  with  the  general  terms  of  the 
instrument.  The  only  meaning  of  these  words  which  will  make  the 
contract  consistent  in  its  parts  is  the  plainest  meaning,  namely,  the 
gain  or  benefit  which  it  was  expected  the  assured  would  derive  "by 
reason  of"  the  contract,  not  only  from  room  rent  but  restaurant 
patronage  and  other  transactions  to  be  expected  from  hotel  guests; 
this  gain  or  benefit  being  valued  at  $1,428.57  a  day  for  seven  days. 
The  condition  expressed  in  the  second  clause  of  the  insurance  con- 
tract relied  on  by  the  defendant  strengthens  this  conclusion ;  for  evi- 
dently it  is  a  stipulation  as  to  the  contingency  of  the  degree  of  dam- 
age from  fire,  and  not  a  contingency  as  to  the  number  of  rooms  con- 
tracted for ;  and  it  means  that,  if  the  hotel  should  be  so  damaged  by 
fire  that  all  or  "the  total  number  of  rooms"  covered  by  the  contract 
should,  for  that  reason,  become  unavailable  for  use,  then  the  loss  is 
valued  at  $1,428.57  for  each  day  of  the  week,  amounting  in  the  whole 
to  $10,000,  and  that  the  valuation  of  the  loss  should  be  reduced  in 
proportion  if  the  contract  for  rooms  should  not  be  entirely  defeated 
by  fire,  but  a  part  of  the  rooms  covered  by  the  contract  should  become 
unavailable  on  account  of  fire. 

Comparison  of  the  policy  and  the  contract  in  the  light  of  the  cor- 
respondence and  other  circumstances  indicates  that  the  insurer  did  not 
take  the  pains  to  ascertain  precisely  what  contract  the  insured  had. 
But,  however  vague  the  insurance  company's  knowledge  of  the  con- 
tract may  have  been,  there  is  no  vagueness  or  uncertainty  in  the  valua- 
tion fixed,  for  it  plainly  agreed  to  value  the  profit  on  the  contract, 
whatever  it  might  be,  at  $1,428.57  a  day  for  seven  days,  aggregating 
$10,000. 

[2]  This  conclusion  is  fortified  by  the  rule  that  when  a  policy  of 
insurance  is  susceptible  of  more  than  one  construction,  that  is  to  be 
taken  which  is  most  favorable  to  the  assured.  Liverpool,  etc.,  Ins. 
Co.  V.  Kearney,  180  U.  S.  132,  21  Sup.  Ct.  326,  45  L.  Ed.  460.  The 
adoption  of  the  defendant's  construction  would  not  only  violate  this 
rule,  but  require  that  the  court  reconstruct  the  policy  issued  into  that 
which  the  defendant  might  have  preferred  to  issue  if  it  had  informed 
itself  as  to  the  precise  terms  of  the  contract  to  which  the  insurance 
related. 

[3]  The  general  principle  that  insurance  is  to  be  regarded  a  con- 
tract of  indemnity  is  limited  by  the  rule  that  the  parties  to  the  con- 
tract may  agree  on  a  valuation  in  advance,  not  only  in  the  insurance 
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of  tangible  property,  but  of  expected  profits  or  gains,  and  that  in  the 
absence  of  fraud  this  valuation  is  controlling,  and  is  not  subject  to 
judicial  inquiry.  When  the  parties  fix  the  value  the  insurer  cannot 
be  heard  to  say  it  was  excessive.  Barclay  v.  Cousins,  2  East,  552; 
Marine  Ins.  Co.  v.  Hodgson,  10  U.  S.  (6  Cranch)  206,  3  L.  Ed.  200; 
Ins.  Co.  of  Virginia  v.  Mordecai,  63  U.  S.  (22  How.)  Ill,  16  L.  Ed. 
329;  Alsop  v.  Commercial  Ins.  Co.,  1  Sumn.  451,  Fed.  Cas.  No.  262; 
The  Main,  70  L.  J.  247,  13  Eng.  Ruling  Cases,  681 ;  Canada,  etc., 
Co.  V.  Insurance  Co.  of  North  America,  175  U,  S.  609,  20  Sup.  Ct. 
239,  44  L.  Ed.  292.  The  cases  of  Cushman  v.  Northwestern  Ins.  Co., 
34  Me.  487,  and  Michael  v.  Prussian  Natl.  Ins.  Co.,  171  N.  Y.  25,  63 
N.  E.  810,  in  their  facts  and  in  the  principles  involved  are  similar  to 
this  case,  and  in  them  the  insurer  was  held  liable  for  the  full  valuation. 
The  defendant  strongly  relies  on  cases  like  Forbes  v.  Aspinall,  13 
Eng.  Ruling  Cases,  673,  13  East,  323,  to  bring  this  case  within  the 
rule  which  the  court  thus  states  in  "The  Main,"  supra,  as  laid  down 
in  Forbes  v.  Aspinall : 

"But  that  case  is  only  an  authority  for  a  very  well-known  proposition,  viz,, 
that  where  both  parties  contemplate  the  freight  Insured  to  be  on  a  full  and 
complete  cargo,  and  when,  In  fact,  part  cargo  only  is  shipped,  the  freight  on 
the  part  cargo  Is  all  that  is  at  risk,  so  that  there  must  be  what  is  called  an 
opening  of  the  valuation.  In  strictness  It  Is  not  an  opening  of  the  valuation, 
but  is  merely  a  reduction  in  proportion  to  the  amount  of  cargo  shipped ;  the 
valuation  being  held  binding  as  a  valuation  on  that  portion  wliich  is  sMpped." 

The  present  case  does  not  fall  under  this  rule,  for  here  the  insur- 
ance was  on  the  profit  derivable  from  a  contract  for  use  of  hotel 
rooms  which  the  insurer  agreed  to  be  of  the  value  of  $10,000.  As  we 
have  seen,  the  insurer  in  agreeing  to  this  valuation  of  the  profits  could 
not  have  had  in  mind  nor  issued  its  policy  with  respect  to  any  options 
or  contingencies  expressed  in  the  contract  for  use  of  rooms  which 
might  increase  or  reduce  the  profit,  for  it  had  no  knowledge  of  such 
particulars  of  the  contract. 

No  attention  has  been  paid  to  the  usual  printed  clauses  pretending 
to  limit  liability  to  the  actual  value  of  the  property  lost,  for  the  case 
is  controlled  by  the  special  contract  which  was  written  and  pasted 
on  a  standard  policy. 

[4]  The  position  that  there  was  a  forfeiture  for  a  lack  of  adequate 
proof  of  loss  is  untenable.  Without  going  into  detail  it  is  enough  to 
say  that  no  particular  form  of  proof  of  loss  is  required,  that  the 
proof  was  ample  to  enable  the  insurer  to  consider  its  rights  and  lia- 
bilities, and  that  the  demand  of  the  insurer  as  to  the  form  of  the  proof 
embraced  the  demand  that  the  insured  should  accept  the  insurer's 
construction  of  the  policy. 

The  jury  should  have  been  instructed  to  find  a  verdict  for  the  plain- 
tiff for  $10,000  and  interest. 

Reversed. 
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(212  Fed.  107) 

CRAWFORD  V.  FAYETTEVILLE  LUMBER  &  CEMENT  CO. 

(Clrcolt  Court  of  Appeals,  Eighth  Circuit    February  16,  1914.) 

No.  4022. 

(8yllahu8  by  the  Court,) 

Master  and  Sebvant  (|  235*) — Injury  to  Servant — Liabimty  op  Master. 
Plaintiff  was  manager  for  and  the  local  representative  of  defendant,  a 
foreign  corporation.  The  buildings  in  defendant's  lumber  yard  were  in 
process  of  removal  to  a  new  location.  One  of  its  employes,  other  than 
plaintiff,  charged  with  superintending  such  removal  and  in  the  necessary 
accomplishment  thereof,  cut  a  second  story  platform  in  two,  supporting 
the  portion  left  behind  by  adequate  props.  Subsequently,  but  after  such 
employe's  connection  with  the  matter  had  ended,  and  when  the  superin- 
tendency  of  the  premises  had  again  devolved  solely  upon  plaintiff,  one  or 
more  of  such  supports,  by  some  means  undisclosed  by  the  proofs,  were 
removed.  Plaintiff  went  upon  the  platform,  and,  thus  unsecured,  it  gave 
way,  and  he  was  injured.  Held,  that  any  negligence  in  the  matter  was 
plaintiff's,  since  he  was  the  sole  representative  of  the  defendant  on  the 
ground,  and,  being  charged  with  the  responsibility  of  its  business,  any 
duty  of  discovering  the  changed  condition  of  the  platform  and  of  guard- 
ing against  it  devolved  upon  him.  Heldj  further,  that  under  such  con- 
ditions an  instruction  to  the  Jury  to  find  against  him  was  properly  given. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  710- 
722 ;   Dec.  Dig.  §  235.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;  Frank  A.  Youmans,  Judge. 

Action  by  Joseph  F.  Crawford  against  the  Fayetteville  Lumber  & 
Cement  Company,  a  corporation,  for  personal  injuries.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

Thompson  &  Smith,  of  Sapulpa,  Okl.,  for  plaintiff  in  error. 
J.  E.  Thrift,  of  Bristow,  Okl.,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

POPE,  District  Judge.  This  is  a  suit  for  personal  injuries  brought 
by  the  plaintiff  in  error,  Crawford,  against  the  defendant  company, 
for  injuries  sustained  in  the  latter 's  lumber  yard  at  Sapulpa,  Okl. 
The  company's  principal  place  of  business  was  at  Fayetteville,  Ark., 
and  plaintiff  was  its  local  manager  and  chief  representative  at  Sapul- 
pa when  the  injury  occurred.  At  the  time  of  the  injury  the  defend- 
ant's lumber  yard  at  Sapulpa,  including  not  only  the  lumber  but  the 
buildings,  was  being  moved  to  another  location  a  few  blocks  distant. 
Tlie  moving  of  the  building  and  sheds  was  under  a  contract  with  one 
Ed  Roney,  and  the  moving  of  the  lumber  and  other  stock  on  hand 
was  given  by  contract  to  one  Proctor.  The  old  yards  from  which  the 
buildings  were  being  moved  consisted  of  buildings  surrounding  what 
was  practically  a  court.  The  office  building  was  at  the  northwest  cor- 
ner of  the  yard,  and  had  two  stories,  with  two  rooms  upon  the  ground 
jfloor  and  one  or  more  rooms  on  the  second  floor.  The  front  or  west 
room  on  the  ground  floor  was  used  as  an  office,  having  two  out  doors, 
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one  opening  west  on  Park  street  and  the  other  south  into  the  court. 
The  east  room  on  the  gp"ound  floor  of  the  office  building  was  used  for 
the  storage  of  glass,  paint,  and  other  material.  The  room  (or  rooms) 
on  the  second  floor  was  also  used  for  storage,  containing  sashes,  doors, 
columns,  window  frames,  and  similar  material,  and  being  also  occu- 
pied as  a  bedroom  for  an  employe  of  the  defendant  named  Lowder- 
milk.  Just  outside  of  the  door  opening  from  the  first  story  of  the 
office  building  south  into  the  court  there  was  a  platform  from  which 
went  an  open  stairway  to  the  landing  at  the  entrance  of  the  second 
story  of  the  office  building.  This  landing  or  platform  extended  east- 
ward, not  only  to  the  east  end  of  the  office  building,  but  beyond  that 
into  and  through  the  length  of  a  lumber  shed  which  adjoined  the  office 
building  on  the  east,  and  this  platform,  thus  common  to  both  build- 
ings, constituted  the  upper  walking  space  from  which  materials  were 
handled  in  and  out  of  the  upper  deck  of  the  lumber  shed,  and  was  also 
the  means  by  which  access  was  had  to  the  room  on  the  second  floor 
of  the  office  building.  This  landing  or  platform  was  composed  of 
2x6  boards  lying  lengthwise,  five  abreast,  about  an  inch  apart.  It  was 
supported  by  arms  projecting  underneath  at  intervals  from  the  lumber 
sheds,  except  that  the  portion  which  was  adjacent  to  the  office  build- 
ing and  formed  the  landing  at  this  place  was  supported  by  the  ends 
resting  on  and  being  nailed  to  the  top  of  the  stairway  proper.  In  the 
course  of  the  work  of  moving  the  buildings  from  the  old  to  the  new 
yard  it  was  deemed  desirable  to  move  the  lumber  sheds  in  advance  of 
the  office  building,  and  to  that  end  it  became  necessary  to  disconnect 
such  sheds  from  the  office  building  at  the  west,  and  by  cutting  these 
sheds  into  appropriate  sections  to  facilitate  their  being  moved  and  to 
preserve  them  in  convenient  size  for  reinstallation  at  the  new  site.  It 
thus  became  requisite,  in  moving  the  lumber  shed  away  from  the  office 
building,  to  cut  the  platform  at  the  junction  of  the  shed  and  building. 
The  eflfect  of  this  cutting  without  more  was  to  leave  so  much  platform 
as  remained  adjacent  to  the  office  building,  a  length  of  some  10  feet, 
with  no  support  other  than  the  stairway  which  held  up  the  end  of  the 
platform  furthest  westward  from  the  cutting;  the  other  supports  be- 
ing, as  we  have  seen,  a  part  of  the  sheds,  and  being  removed  by  the 
cutting  of  the  platform.  After  the  disconnection  of  the  shed  from 
the  office  building  by  cutting  the  platform  in  the  manner  just  men- 
tioned, the  office  building  was  placed  on  rollers  and  pushed  a  foot  or 
two  west  from  the  shed,  so  as  to  clear  the  way  for  the  exit  of  the  lat- 
ter. The  office  building  remained  on  rollers  after  being  so  moved  un- 
til after  the  injury  here  involved.  The  sawing  of  the  two  buildings 
apart  was  about  the  15th  day  of  October,  1911.  The  actual  work  of 
sawing  was  apparently  done  by  employes  of  Roney  who,  as  we  have 
above  seen,  had  the  contract  to  move  the  several  buildings  from  the 
old  location,  but  the  place  where  it  was  to  be  severed  was  indicated  to 
the  contractor  by  one  C.  R.  Robertson,  representing  the  defendant 
company,  who  had  been  sent  from  Fayetteville  to  assist  in  the  re- 
moval. Robertson  upon  this  particular  occasion  arranged  for  the  sup- 
port of  the  platform  following  the  severance  by  the  following  course : 
He  placed  a  2x4  under  the  end  of  the  platform  where  it  had  been 
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sawed  apart  and  perpendicular  to  the  building.  The  end  of  the  2x4 
nearest  the  building  was  supported  by  another  2x4  nailed  underneath 
to  the  building,  and  the  end  furthest  from  the  building  and  corre- 
sponding to  the  outer  edge  of  the  platform  rested  upon  and  was  sup- 
ported by  an  upright  piece,  probably  2x4,  which  was  nailed  to  the 
platform  at  the  upper  end  and  rested  upon  the  ground  underneath. 
Thereafter,  the  office  building  having,  as  above  stated,  been  placed  on 
rollers  and  pushed  forward  a  short  distance,  the  upright  was  thereby 
to  some  extent  thrown  out  of  plumb,  in  view  of  which  Robertson  per- 
sonally nailed  the  lower  end  of  the  upright  to  the  lower  platform. 
Within  a  few  days  after  this  Robertson  was  recalled  to  Fayetteville 
by  the  company,  and  the  plaintiff  Crawford  left  in  sole  charge  of  the 
yard  until  after  the  injury.  This  latter  occurred  about  7  o'clock  on 
the  evening  of  October  26,  1911,  and  about  eight  days  after  Robert- 
son left.  »On  the  occasion  of  the  injuries  plaintiff  went  up  the  stair- 
way and  onto  the  platform  to  close  the  door  of  the  upper  room.  The 
platform  gave  way,  throwing  him  to  the  ground. 

The  court  below  directed  a  verdict  in  favor  of  the  defendant,  and 
three  assignments  of  error  are  here  made.  The  first  and  principal  one 
is  that  the  court  erred  in  directing  a  verdict  for  the  defendant.  The 
other  assignments  relate  to  an  alleged  erroneous  exclusion  of  evidence, 
and  to  an  alleged  untenable  ground  given  by  the  court  below,  to  wit, 
the  assumption  of  risk,  in  instructing  a  verdict  for  the  defendant.  If 
the  court  was  right  as  to  the  first  ground  the  other  assignments,  even 
if  well  taken,  would  not  change  the  result.  The  evidence  rejected, 
even  if  admitted,  was  not  of  this  degree  of  materiality,  and  as  to  the 
other  ground,  even  if  the  court's  reason  was  wrong,  the  case  would 
still  be  for  affirmance  if  its  conclusion  was  right. 

We  proceed,  therefore,  to  consider  whether  upon  the  whole  case 
there  was  any  basis  for  a  verdict  favorable  to  the  plaintiff.  Much  of 
defendant's  argument  both  here  and  apparently  in  the  trial  court  was 
upon  the  ground  that,  while  the  plaintiff's  case  proceeds  upon  negli- 
gence of  Robertson  in  failing  properly  to  secure  the  part  of  the  plat- 
form left  next  to  the  office  building,  there  is  no  allegation  in  the  peti- 
tion that  it  was  any  duty  of'  Robertson  to  look  after  this.  It  is  said 
that  his  sole  duty  as  alleged  was  to  superintend  the  removal  and  that 
nothing  is  alleged  as  to  any  duty,  in  effecting  such  removal,  to  leave 
the  premises  safe.  It  is  contended  that  any  breach  proved  is  thus  of 
a  duty  not  alleged  against  him,  so  that  a  recovery  is  being  sought  out- 
side the  pleadings.  It  is  also  said  that  the  proofs,  equally  with  the 
pleadings,  fail  to  show  any  employment  or  duty  covering  the  condi- 
tion of  the  portion  of  the  platform  left  behind.  To  the  argument  that 
his  alleged  principalship  in  this  particular  niatter  receives  support  in 
the  fact  that  he  actually  attempted  to  make  such  part  of  the  platform 
safe  by  placing  the  supports  above  mentioned,  it  is  answered  by  the 
defendant  that  what  he  did  was,  according  to  plaintiff's  own  testimony, 
upon  the  express  request  of  plaintiff,  and  that  the  latter  thereby  rec- 
ognized a  joint  responsibility  with  Robertson  in  the  matter. 

We  do  not  find  it  necessary,  however,  to  consider  the  question  of 
how  far  the  pleadings  allege  or  the  proofs  show  Robertson  to  have 
128  C.C.A.— 40 
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been  the  representative  of  defendant  in  making  the  platform  secure 
after  the  lumber  shed  had  been  cut  from  the  office  building.  We  as- 
sume for  all  purposes  of  the  case  that  Robertson  was  the  defendant's 
representative  in  this  very  matter.  But,  this  much  conceded,  we  still 
find  the  plaintiff  not  entitled  to  recover  because  of  the  following  state 
of  facts,  which  we  deem  conclusive  against  plaintiff's  case. 

As  has  been  above  stated,  Robertson  at  the  time  of  the  severance  of 
the  platform  provided  for  its  being  upheld  by  personally  nailing  a  tim- 
ber at  right  angles  to  the  office  building  and  underneath  the  platform 
and  supporting  this  on  the  side  next  the  office  by  an  upright  nailed 
thereto  and  on  the  side  away  from  the  house  by  an  upright,  which  was 
nailed  to  the  lower  platform.  We  state  these  to  be  the  facts  as  proved 
for  the  reason  that  we  deem  them  substantially  uncontroverted  in  the 
proofs.  Robertson  and  Barnes,  witnesses  on  behalf  of  the  defendant 
company,  so  testified,  as  did  Roney,  who  was  a  witness  for  the  plain- 
tiff. These  three  witnesses  show  definitely  that  this  was  done  when 
the  two  buildings  were  separated.  There  is  no  testimony  by  the  de- 
fendant contradicting  this.  It  is  true  that  there  is  a  general  statement 
by  the  plaintiff  Crawford  in  his  testimony  to  the  effect  that  there  never 
were  any  uprights  under  the  platform.  But  this  was  viewed  by  the 
court  below,  and  we  believe  properly  in  the  light  of  all  the  testimony 
of  Crawford,  as  referring  to  conditions  prior  to  the  separation  of  the 
buildings,  and  not  during  the  10-day  interval  between  that  separation 
and  his  injuries.  Indeed,  as  to  this  latter  interval  Crawford  testified 
quite  clearly  that  he  had  no  knowledge  of  the  surrounding  conditions. 
In  the  brief  filed  for  him  in  this  court  it  is  stated : 

"He,  plaintiff,  states  that  he  did  not  see  any  brace  or  support  there.  That 
in  fact  he  never  looked" 

We  adopt  this  as  a  fair  statement  of  plaintiff's  testimony,  which  is 
the  only  testimony  in  the  record  that  has  a  semblance  of  making  an  is- 
sue upon  the  placing  of  this  support  under  the  platform  by  Robertson. 
We  are  of  opinion  that  the  negative  statement  of  plaintiff  that  he  did 
not  see  this  support,  diluted  even  further  as  that  is  by  the  statement 
that  he  never  looked,  does  not  make  a  substantial  issue  against  the  posi- 
tive testimony  as  to  the  existence  of  this  upright.  We  must  therefore  as- 
sume as  undisputed  that  an  upright  was  placed  under  the  platform  and 
nailed  by  Robertson  at  the  time  the  platform  was  cut.  We  next  come 
to  the  further  imdisputed  fact  that  this  platform  was,  at  the  very  time 
of  its  being  thus  secured,  used,  according  to  the  testimony  of  the  plain- 
tiff's witness  Roney,  by  a  man  who  was  sent  up  on  the  roof  to  tear 
the  flue  down,  and  that  it  was  thereafter  used  daily  by  the  employe 
Lowdermilk,  who  occupied  the  upper  room  as  a  bedroom.  There  is 
further  uncontradicted  testimony  that  when  the  platform  fell,  causing 
plaintiff  the  injuries  sued  for,  there  was  no  support  thereunder  upon 
the  comer  away  from  the  house.  We  have  thus,  even  assuming  Rob- 
ertson to  have  been  the  representative  of  the  company,  the  following 
situation:  A  support  was  placed  under  the  platform;  that  support, 
as  shown  by  the  use  to  which  it  was  subjected,  was  reasonably  safe 
for  the  purposes  of  upholding  the  platform ;  such  support  was,  by  some 
means  not  disclosed  by  the  evidence,  thereafter  removed,  and  plaintiff 
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was  hurt.  To  whom  is  the  responsibility  for  not  discovering  this 
changed  condition  to  be  attributed?  Certainly  not  to  Robertson,  for 
the  utmost  that  can  be  or  is  claimed  against  him  is  that  he  was  charged 
with  the  duty  of  securely  fastening  the  platform  after  disconnecting  it 
from  its  old  support.  There  is  no  contention,  either  upon  pleadings 
or  upon  proofs,  that  he  was  charged  with  maintaining  this  in  a  safe 
condition,  for,  as  we  have  seen,  his  employment  was  special  and  tem- 
porary, and  had  no  connection  with  the  regular  business  of  the  com- 
pany. But  if  Robertson  was  not  charged  with  this  duty,  the  only  oth- 
er person  on  the  ground  who  was  charged  was  Crawford,  for,  as  we 
have  seen,  he  was  the  local  manager  and  representative  of  the  company. 
This  becomes  impressively  clear  when  we  learn  from  the  record  that 
Robertson,  almost  immediately  after  this  cutting  of  the  platform,  was 
recalled  from  Sapulpa  to  Fayetteville,  leaving  Mr.  Crawford  as  the 
sole  representative  of  the  company  in  Sapulpa.  This  summoning  of 
Mr.  Robertson  was  by  letter  from  the  president  of  the  company  at 
Fayetteville  to  Mr.  Crawford,  the  plaintiff,  dated  October  18,  1911,  in 
which  he  says  (italics  ours) : 

"I  have  written  Mr.  Kobertson  to  come  to  Fayetteville  at  once  as  I  learn 
that  the  moving  business  is  going  rather  slow.  And  that  as  It  is  Mr.  Robert- 
son will  not  be  able  to  do  anything  soon  in  the  way  of  permanent  work  on 
the  finishing  of  the  shed.  So  I  thought  it  best  that  he  come  to  Fayetteville, 
as  we  are  having  a  good  business  hera  And  the  mUlwork  is  getting  behind. 
And  I  also  thought  that  as  It  now  is  at  Sapulpa  with  the  business  dropping 
off  that  you  would  be  able  to  give  this  moving  matter  all  of  the  attention  that 
it  would  likely  need,  and  when  the  sheds  are  moved  and  loaded  as  the  con- 
tract calls  for  with  the  parties  that  are  doing  the  moving  then  It  will  be  a 
small  job  to  get  someone  to  fix  the  roof  of  the  shed.  So  I  will  now  leave  this 
matter  in  your  hands" 

It  resulted  from  this  letter  that,  not  only  by  reason  of  his  position  as 
local  manager,  but  by  express  terms,  the  whole  business  was  upon 
Robertson's  withdrawal  left  in  plaintiff's  hands.  If,  therefore,  as  nec- 
essarily followed  from  the  proofs  above  outlined,  there  was  a  removal 
of  the  support  to  the  platform  by  some  unknown  cause  during  the  10 
days  intervening  between  Robertson's  withdrawal  and  plaintiff's  in- 
jury, the  duty  of  knowing  that  such  existed  was  upon  the  plaintiff  as 
the  company's  responsible  representative  upon  the  ground.  The  plat- 
form was  within  a  few  feet  of  the  office  where  plaintiff  was  conducting 
the  business  of  the  company,  and  within  a  short  distance  of  the  door 
through  which  plaintiff  was  repeatedly  passing  in  the  performance  of 
that  duty.  If,  as  must  necessarily  have  been  the  case,  it  was  during 
this  interval  that  the  platform  became  unsafe,  plaintiff,  as  the  repre- 
sentative of  the  company  present  for  the  purpose  of  keeping  its  affairs 
in  proper  shape,  was  the  one  charged  with  ascertaining  and  remedying 
such  condition.  Upon  him,  and  upon  no  other  employe,  rested  the  duty 
of  inspection  in  order  that  life  and  limb  of  himself  and  of  others  going 
upon  this  platform  might  not  be  jeopardized.  That  he  instead  of  an- 
other received  the  injuries  renders  him  the  unfortunate  victim  of  his 
own  oversight.  Certainly  to  hold  that  a  representative  of  the  company, 
who  has  failed  to  discover  an  easily  ascertained  defect  contrary  to  a 
duty  resting  upon  him  to  so  discover,  can  recover  for  injuries  resulting 
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therefrom  would  be  to  overlook  the  ancient  principle,  founded  alike  in 
morals  and  in  law,  that  no  one  may  profit  by  his  own  wrong. 

It  should  be  said  in  conclusion  that  this  disposition  of  the  case  is  not 
upon  any  principle  of  assumed  risk.  We  accept  plaintiff's  position 
that  he  had  not  noticed  the  absence  of  this  support  placed  there  by 
Robertson  on  or  about  October  15th,  and  that  he  thus  did  not  realize 
the  danger  involved  in  his  going  upon  the  upper  platform  thus  unsu|>- 
ported.  Thus  viewing  the  matter,  the  doctrine  of  assumed  risk  does 
not  apply,  since  that  involves,  not  only  knowledge  of  the  situation,  but 
appreciation  of  the  danger.  We  hold,  however,  against  plaintiff  upon 
the  ground  that  it  was  his  duty  to  have  known  of  the  removal  of  this 
support,  and  his  failure  so  to  know  made  his  injury,  in  effect,  self-in- 
flicted, and  he  cannot  subject  fiis  principal,  the  defendant  company,  to 
an  action  of  damages  for  his  own  wrong. 

The  judgment  is  accordingly  affirmed. 


(212  Fed.  112) 

BIRGE-FORBES  CO.  v.  HEYE.1 

HEYB  v.  BIRGE-FORBES  CO. 

(Circuit  Court  of  Appeals,  Fifth  CJircult    February  17,  1914.) 

No.  2540. 

1.  Factors  (§  45*) — Reimbursement  of  Factors  for  Payments  to  Buyers. 

An  agent  for  a  seller  of  cotton,  under  the  rules  of  a  cotton  exchange 
by  which  he  became  a  guarantor  to  the  buyers,  could  recover  from  the 
seller  only  the  amount  paid  by  him  as  guarantor  to  buyers  pursuant  to 
arbitration  under  the  rules  of  the  exchange,  and  not  the  amount  for 
which  he  had  become  liable  but  had  not  paid. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent  Dig.  §f  60,  63,  64 ;  Dea 
Dig.  §  45.*] 

2.  Arbitration  and  Award  (§  74*) — Vacation  of  Award  by  New  Agreement. 

An  award  on  the  arbitration,  under  the  rules  of  a  cotton  exchange,  of 
disputes  and  controversies  between  a  seller  and  buyers,  was  not  waived 
or  vacated  by  a  subsequent  agreement  between  the  seller  and  its  agent, 
who,  under  the  rules  of  the  exchange,  was  a  guarantor  to  the  buyers  to 
submit  the  matters  covered  by  the  awards  to  another  arbitration,  which 
agreement  was  never  carried  into  effect;  it  being  between  different  par- 
ties than  those  to  the  awards. 

[Ed.  Note.T-For  other  cases,  see  Arbitration  and  Award,  CJent  Dig.  { 
342;   Dec.  Dig.  §  74.*] 

In  Error  and  Cross-Error  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Texas ;  Gordon  Russell,  Judge. 

Action  by  Carl  R.  Heye  against  the  Birge-Forbes  Company.  Judg- 
ment for  plaintiff,  and  both  parties  bring  writs  of  error.    Affirmed. 

H.  O.  Head  and  Jesse  F.  Holt,  both  of  Sherman,  Tex.,  for  plaintiff 
in  error  and  defendant  on  cross-writ. 

Robert  Harrison  and  R.  M.  Rowland,  both  of  Ft.  Worth,  Tex.,  for 
defendant  in  error  and  plaintiff  on  cross-writ. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
fRehearing  denied  March  12,  1914. 
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PER  CURIAM.  This  case  is  clearly  stated  in  the  oral  charge  given 
to  the  jury  on  the  trial  as  follows: 

**Thls  case  was  filed  by  the  plaintiff,  Carl  R.  Heye,  based  upon  the  claim 
that  he  had  paid  out  something  over  $76,000,  or  had  become  liable  for  that 
sum  of  money,  on  account  of  certain  findings  of  the  Bremen  board  of  arbi- 
tration of  the  Bremen  Cotton  Exchange  in  ascertaining  the  differences  in  the 
staple,  grade,  and  quantity  of  certain  cottons  sold  by  him  as  the  agent  of  the 
defendant  company  on  the  Bremen  market  The  claims  that  he  acted  as  the 
agent  of  the  defendant  company,  and  made  sales  of  cotton  between  the  1st 
of  October,  1910,  and  May  1,  1911.  He  alleges  that  it  was  agreed  that  the 
cotton  he  sold  as  the  agent  of  the  defendant  company  was  to  be  sold  under 
the  rules  of  the  Bremen  Cotton  Exchange,  and  among  those  rules  was  a 
stipulation  that  all  differences  as  to  grade  and  quality  were  to  be  arbitrated 
by  the  board  of  arbitrators  provided  for  by  the  rules  which  have  been  intro- 
duced in  evidence  in  this  case.  He  claims  that  between  the  dates  I  have 
indicated,  viz.,  October  1,  1910,  and  May  1,  1911,  something  over  15,000  bales 
of  cotton  were  sold  by  him  as  the  agent  of  the  defendant  company  to  certain 
buyers  in  Bremen,  Germany,  and,  after  the  sales  were  made,  reclamations 
were  made  by  those  buyers,  and  disputes  and  controversies  arose  as  to  the 
quality,  grade,  and  staple  of  the  cotton,  and  that  those  disputes  and  contro- 
versies, under  the  rules  of  the  Bremen  Cotton  Exchange,  were  submitted  to 
the  board  of  arbitrators ;  that  those  arbitrators  acted  in  accordance  with  the 
rules  of  the  Bremen  Cotton  Exchange  and  made  their  award ;  that  thereafter 
that  award  was  appealed  from  to  the  board  of  appeal,  also  provided  for  by 
the  rules  of  the  Bremen  Cotton  Exchange,  and  the  board  of  appeal  made  Its 
award ;  and  that  by  virtue  of  these  rules  and  these  awards  he  became  liable 
to  the  buyers  of  the  cotton  in  about  the  sum  of  $74,333.33.  He  alleges  that,  in 
addition  to  this  item  of  award,  he  paid  out  on  the  cotton  so  sold  for  the  de- 
fendant company  the  sum  of  $1,730.16  for  losses  and  deficiencies  in  the  weight 
of  the  cotton.  As  far  as  the  latter  sum,  $1,730.16,  is  concerned,  which  the 
plaintiff  alleges  that  he  paid  out  for  losses  and  deficiencies  in  the  weight  of 
the  cotton,  there  is  no  controversy  whatever  in  the  testimony.  The  plaintiff 
alleges  that  he  paid  those  amounts,  and  there  is  no  testimony  in  behalf  of 
the  defendant  company  contradicting  the  evidence  of  the  plaintiff  on  that 
point  Therefore  it  would  be  my  duty  to  instruct  you  to  render  a  verdict 
for  the  plaintiff,  Heye,  for  the  sum  of  $1,730.16,  being  the  amount  of  losses 
and  deficiencies  in  the  weights  of  the  cotton  in  controversy  in  this  suit 

"As  to  the  other  part  of  the  controversy,  the  defendant  Berge-Forbes  Com- 
pany, claims  that  it  is  not  liable  to  the  plaintiff  for  the  amount  of  the  awards 
for  the  reasons  set  out  in  its  amended  original  answer  filed  in  this  case  Janu- 
ary 6,  1913.  Without  attempting  to  make  an  elaborate  statement  of  the  rea- 
sons set  out  in  the  answer,  the  defense  revolves  around  two  propositions 
named  in  that  answer.  One  of  them  is  that  the  plaintiff,  Heye,  cannot  re- 
cover on  the  awards  made  by  the  Bremen  board  of  arbitration,  for  the  reason 
that  on  the  27th  day  of  January,  1911,  the  findings  of  the  Bremen  board  of 
arbitration  were  set  aside  and  annulled  by  an  agreement  made  between  the 
parties  to  this  suit  on  that  date.  The  defendant  alleges  that  it  became  dis- 
satisfied with  the  findings  of  the  Bremen  board  of  arbitration,  and  that  there 
were  various  negotiations  between  the  defendant  company  and  the  plaintiff, 
Carl  R.  Heye,  prior  to  the  27th  of  January,  1911,  which  culminated  on  that 
date  in  the  agreement  which  has  been  read  in  evidence,  and  which  is  attached 
as  an  exhibit  to  the  answer  of  the  defendant  company,  and  the  defendant 
company  claims  that  that  agreement  amounted  in  law  to  a  setting  aside  and 
annuling  of  the  findings  of  the  Bremen  board  of  arbitration. 

"It  is  in  e\idence  that  the  agreement  of  January  27,  1911,  was  never  car- 
ried out.  The  arbitrators,  who  were  agreed  upon  in  that  agreement  of  Janu- 
ary 27,  1911,  refused  to  act  because  of  the  fact,  as  is  alleged,  that  they  claimed 
that  there  was  not  sufficient  data  upon  which  they  could  reach  a  conclusion 
at  Liverpool,  the  place  where  the  arbitration  provided  for  in  the  agreement 
was  to  occur. 

"There  was  some  testimony  one  way  and  the  other  as  to  whether  the  plain- 
tiff or  the  defendant  company  was  chargeable  with  the  blame  for  not  carrying 
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out  the  agreement  of  the  27th  of  January,  1911,  but  I  do  not  believe  there  is 
any  testimony  sufficient  upon  which  to  base  a  finding  that  either  the  plaintiff 
or  the  defendant  company  was  at  fault  for  failing  to  carry  out  that  agree- 
ment In  other  words,  it  was  an  agreement  attempted  to  be  made  to  arbi- 
trate which  was  never  executed,  and  this  through  no  fault  of  either  of  them, 
as  the  court  believes  from  the  testimony. 

"The  question  for  the  court  to  decide  is  whether  the  agreement  of  January 
27,  1911,  amounted  to  an  abandonment  and  annulment  of  the  findings  of  the 
board  of  arbitration  and  the  appeal  board  of  arbitration. 

"The  court  has  come  to  the  conclusion  in  this  case  that  the  plaintifTs  cause 
of  action  rests  upon  the  finding  of  the  board  of  arbitration  provided  for  by 
the  rules  of  the  Bremen  CJotton  Exchange ;  that  that  finding  by  the  board  of 
arbitration  constituted  his  cause  of  action.  If  the  Bremen  board  of  arbitra- 
tion had  found  nothing  in  favor  of  the  parties  to  whom  the  cotton  was  sold, 
and  who  have  claims  for  reclamation,  then  plaintiff  would  have  nothing  to 
pay,  and  would  have  no  cause  of  action  against  the  defendant  company,  so 
that  the  basis  of  this  suit,  which  constitutes  his  cause  of  action,  is  that  he 
had  been  compelled,  under  the  rules  of  the  Bremen  Cotton  Exchange,  to  pay 
out  certain  sums  found  against  the  defendant  company  by  the  board  of  ar- 
bitration of  that  Cotton  Exchange. 

"Now  when,  for  any  reason,  the  agreement  of  January  27,  1911,  failed  to 
become  operative,  it  remitted  the  plaintiff  to  his  original  cause  of  action,  which 
was  the  finding  of  the  Breman  board  of  arbitration,  and  upon  that  he  sues, 
and  therefore  the  court  is  of  opinion  that  the  agreement  of  January  27,  1911, 
while  it  would  have  been  effective,  if  it  had  been  carried  out,  but  not  having 
been  carried  out,  and  without  the  fault  of  either  party,  the  plaintiff  was  re- 
mitted to  his  original  cause  of  action,  which  Is  the  finding  of  the  board  of  ar- 
bitration of  the  Bremen  Cotton  Exchange. 

"The  other  proposition  that  was  raised  was  that  the  rules  of  the  Bremen 
Cotton  Exchange  were  modified  by  the  Instructions  given  by  the  defendant 
company  on  the  21st  of  August,  1908,  together  with  the  reply  thereto  made 
by  the  plaintiff  on  the  14th  of  December,  1908,  and,  that  the  record  may  be 
as  complete  as  possible  on  this  particular  phase  of  the  case,  I  call  the  at- 
tention of  the  Jury  to  the  statements  contained  In  the  letter  which  the  de- 
fendant company  wrote  to  the  plaintiff  on  the  21st  of  August,  1908,  and  which 
letter  I  quote  In  full  as  follows:  *Replylng  to  yours  of  the  3d  Inst,  as  you  seem 
to  think  you  will  be  able  to  do  a  large  business  for  us,  and  as  our  relations 
have  always  been  very  pleasant  we  will  drop  the  question  of  reducing  ex- 
penses by  employing  an  agent  for  the  present  and  continue  our  present  rela- 
tions for  the  coming  season.  However,  It  must  be  understood  that  you  will 
push  our  sales  as  much  as  possible.  We  would  like  to  have  all  sales  made 
with  the  understanding  that  arbitration  differences  for  grades  and  a  staple 
will  be  those  in  effect  (the  actual  differences  made  on  df  and  six  cotton  sold 
by  us)  at  the  time  of  the  sale  instead  of  the  last  day  of  landing.' 

"The  defendant  company  had  the  right  to  Ingraft  that  change  on  the  rules 
of  the  Bremen  Cotton  Exchange  so  far  as  the  liabilities  and  obligations  of 
the  plaintiff  In  this  case  were  concerned.  If  the  proposition  In  that  letter  ma- 
tured Into  a  contract  (that  Is,  If  the  minds  of  the  parties  met  as  to  that  par- 
ticular phase  which  the  defendant  company  sought  to  Ingraft  on  the  rules  of 
the  Bremen  CJotton  EJxchange),  so  that  the  court  must  look  to  the  testimony 
In  the  record  to  determine  whether  the  minds  of  the  parties  met  and  agreed 
upon  any  change  of  the  rules  of  the  Bremen  Cotton  Exchange.  Now  the  let- 
ter of  the  defendant  company  of  August  21,  1908,  reached  the  plaintiff,  and 
on  December  14,  1908,  the  plaintiff  replied  to  It  and  I  now  quote  his  reply: 
'Thanking  you  for  your  favor  of  August  21,  I  am  glad  to  note  that  you  are 
willing  to  continue  our  agreeable  relations  and  beg  to  assure  you  once  more 
I  always  shall  use  all  ability  and  activity  to  push  business,  and  to  make  same 
as  extensive  and  satisfactory  as  possible.  I  note  you  wish  It  to  be  under- 
stood that  all  arbitrations  buyers  should  demand  are  to  be  based  on  those 
grades  and  staple  differences  In  force  on  date  of  sale,  and  I  shall  govern  my- 
self accordingly  in  future.  However,  I  find  It  necessary  to  mention  I  fear  we 
often  shall  meet  some  objections  as  to  this  condition,  for  Bremen  buyers  prin- 
cipally wish  to  buy  exactly  on  Bremen  rules.    They  are  hard  to  be  had  for 
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any  exceptions;  nevertheless,  I  shall  try  and  also  in  this  point  do  my  best 
for  you.  If,  however,  later  on  the  resp.  conditions  shall  prove  to  hinder  busi- 
ness, I  shall  let  you  know/ 

"The  statement  which  the  plaintiif  appears  to  acquiesce  in  and  agree  to  be 
bound  by  is  the  statement  contained  in  this  letter  that  *all  arbitrations  buyers 
should  demand  are  to  be  based  on  those  grade  and  staple  differences  in  force 
on  date  of  sale,  and  I  shall  govern  myself  accordingly  in  future.' 

"It  is  conceded  in  the  argument  in  the  case  by  the  attorneys  on  both  sides 
that  subsequent* to  the  writing  of  the  letter  of  December  14,  1908,  the  arbi- 
tration buyers  did  demand  were  based  on  those  grade  and  staple  differences 
in  force  on  the  date  of  the  sale,  and  tiierefore  whatever  there  was  in  the  prop- 
osition contained  in  the  letter  of  August  21,  1908,  by  the  plaintiff  has  been 
carried  out  and  complied  with  in  the  transactions  which  occurred  between 
the  parties  subsequent  to  that  date,  and  there  is  nothing  in  the  finding  of  the 
Bremen  board  of  arbitration  of  the  Bremen  Cotton  Exchange  which  contra- 
vened that  particular  phase  which  the  defendant  company  proposed  and  which 
the  plaintiff  accepted.  They  went  along  subsequent  to  that  time  and  arbi- 
trated the  differences  under  the  rules  of  the  Bremen  Cotton  Exchange,  simply 
asking  that  one  modification  as  contained  in  the  request  of  the  defendant 
company  of  August  21,  1908,  and  answered  in  the  letter  of  the  plaintiff  of 
December  14,  1908. 

[1]  "This  being  so,  the  court  is  of  opinion  that  the  plaintiff  in  this  case  is 
entitled  to  recover,  not  only  the  amount  paid  for  the  deficiencies  in  weight, 
but  for  whatever  amount  he  paid  as  the  guarantor  of  the  defendant  company's 
contract  of  sale  with  the  buyers  at  Bremen.  There  is  an  issue  in  the  case  as 
to  whether  the  plaintiff  should  recover  the  amount  of  $85,000,  being  the  total 
amount  of  money  which  he  paid  and  claims  to  be  liable  for,  plus  the  seventeen 
hundred  and  some  odd  dollars  which  he  paid  as  deficiencies  in  weight,  or 
whether  the  liability  of  the  defendant  company  to  the  plaintiff  is  covered  by 
the  amount  of  money  which  he  actually  paid  out  on  ac^CQiint  of  those  contracts 
as  such  guarantor  and  surety. 

"The  court  is  of  opinion  that  the  measure  of  liability  at  present  which  the 
defendant  company  is  under  to  the  plaintiff  is  the  amount  of  money  he  actually 
paid  out,  and  not  the  amount  of  money  which  he  may  be  liable  to  pay,  but 
which  has  not  yet  been  paid.  It  is  undisputed  that  the  amount  of  money  he 
has  paid  out  on  account  of  the  finding  of  the  board  of  arbitration  of  the 
Bremen  Cotton  Exchange,  and  which  has  been  in  evidence  to  you,  is  $36,610.96, 
and  therefore  I  direct  the  Jury  to  return  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $1,730.16  for  deficiencies  in  weight,  etc.,  of  the  cotton,  and  the 
further  sum  of  $36,610.96  being  the  amount  of  the  award  of  the  board  of  ar- 
bitrators of  the  Bremen  Cotton  Exchange  which  the  plaintiff  has  paid." 

[2]  As  to  the  contention  stressed  in  this  court  that  the  awards  made 
under  the  rules  of  the  Bremen  Cotton  Exchange  were  waived  and  va- 
cated  by  the  subsequent  agreement  to  submit  matters  covered  by  said 
awards  to  another  arbitration,  it  is  only  necessary  to  point  out  that  the 
awards  under  the  rules  of  the  Bremen  Cotton  Exchange  were  between 
Birge-Forbes  &  Co.  and  the  various  purchasers  of  cotton,  and  that  the 
subsequent  agreement  to  arbitrate  was  between  diflFerent  parties,  to 
wit,  Birge-Forbes  &  Co.  and  their  selling  agent,  Carl  R.  Heye. 

We  find  no  error  in  the  charge  given  by  the  trial  judge,  nor  revers- 
ible error  in  any  of  the  rulings  of  the  court  as  to  the  admission  of  evi- 
dence, and  therefore  that  none  of  the  assignments  of  error  are  well 
taken. 

The  judgment  of  the  District  Court  is  affirmed  on  both  writs;  the 
costs  of  this  court,  including  the  transcripts,  to  be  equally  divided. 
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(212  Fed.  116) 

UNITED  STATES  v.  HOLLAND- AMERICA  LINE. 

(Circuit  C^urt  of  Appeals,  Second  Circuit    February  10,  1914.) 

No.  121. 

1.  Aliens  (§  53*) — Iicpobtation— Support  Pending  Examination — Contbact. 

The  immigration  commissioners  having  threatened  to  cause  the  alien 
immigrants  arriving  at  New  York  to  be  inspected  on  board  their  respective 
•  vessels  in  order  to  compel  defendant  steamship  company  to  comply  with 
a  rule  requiring  it  to  pay  expenses  of  aliens  pending  examination  and 
entry  or  deportation,  defendant  wrote  the  commissioner  that  **untll  the 
matter  was  decided  differently  by  proper  authority  it  would  continue  to 
pay  the  coat  of  maintenance  pending  examination."  After  this  the  ques- 
tion was  submitted  to  the  Secretary  of  Commerce  and  Labor  in  another 
case,  and  he  decided  in  favor  of  the  steamship  company  and  against  the 
United  States.  Held,  that  such  determination  was  a  different  decision 
by  proper  authority  within  defendant's  letter,  and  it  was  therefore  under 
no  contract  liability  to  continue  to  pay  such  expenses. 

[Ed.  Note. — For  other  cases,  see  Aliens,  CJent  Dig.  §  112;  Dec.  Dig.  S 
53.*] 

2.  Aliens  (5  53*) — Immigbation — Examination — Cost  or  Maintenance — Li- 

ability or  Steamship  Companies — Statutes— Construction. 

Immigration  Act  Feb.  20,  1907,  c  1134,  f  16,  34  Stat.  903  (U.  S.  Comp. 
St.  Supp.  1911,  p.  50S),  provides  that  steamship  companies  importing  aliens 
shall  be  liable  for  the  detention  and  maintenance  of  immigrants  landed 
temporarily  for  examination  at  places  where  they  remain  in  the  com- 
pany's charge,  and  then  declares  that,  when  the  government  uses  a  suit- 
able building  for  detention  and  examination,  the  immigration  oflScers  shall 
take  charge  of  them  and  the  company  shall  be  relieved  of  responsibility 
thereafter  for  their  detention  unless  the  immigrants  are  returned  for  de- 
portation. Section  19  provides  that  in  case  of  immigrants  brought  to 
the  United  States  in  violation  .of  law  the  steamship  company  shall  pay 
the  cost  of  their  maintenance  while  on  land  as  well  as  the  expense  of 
their  return,  and  makes  the  master  or  owner  of  the  vessel  guilty  of  a 
misdemeanor  if  he  shall  make  any  charge  for  the  return  of  such  aliens 
or  shall  take  any  security  from  him  for  the  payment  of  such  charge. 
Hcldy  that  suitable  buildings  having  been  constructed  at  Ellis  Island  in 
New  York  Harbor  for  the  examination  of  incoming  aliens,  which  build- 
ings are  supported  by  the  immigration  head  tax,  where  aliens  are  landed 
at  such  island  and  are  detained  for  treatment  either  iti  hospitals  there  or 
in  private  hospitals  on  shore  pending  determination  of  their  right  to  enter 
and  are  subsequently  admitted,  the  aliens  during  such  time  are  not  "in 
charge"  of  the  steamship  companies,  which  are  not  liable  for  their  main- 
tenance during  such  period. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  f  112;  Dec  Dig.  f 
53.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  the  United  States  against  the  Holland-America  Line. 
Judgment  for  defendant  (205  Fed.  943),  and  the  United  States  brings 
error.     Affirmed. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  A.  S.  Pratt,  Asst  U.  S. 
Atty.,  both  of  New  York  City. 
L.  H.  Beers,  of  New  York  City,  for  defendant. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

*ror  other  cases  see  same  topic  &  S  kumbsb  in  Dec.  A  Am.  Digs.  1907  to  date.  A,  Rep'r  Indexe* 
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WARD,  Circuit  Judge.  The  United  States  brought  this  action  to 
recover  expenses  incurred  for  maintenance  and  medical  care  and  treat- 
ment of  certain  alien  immigrants  afflicted  with  diseases  not  warrant- 
ing deportation,  brought  to  this  country  by  the  defendant,  while  held 
for  examination  as  to  their  right  to  enter.  All  of  them  were  properly 
brought  here  and  were  subsequently  admitted.  As  at  that  time  there 
was  no  hospital  for  contagious  diseases  at  Ellis  Island,  such  of  them 
as  were  so  afflicted  were  sent  to  state  hospitals  under  contracts  with 
the  government.  The  others  were  sent  to  the  hospital  at  Ellis  Island. 
The  cause  was  tried  before  Judge  Mayer  upon  an  agreed  statement 
of  facts,  a  jury  being  waived,  and  he  entered  judgment  in  favor  of 
the  defendant,  dismissing  the  complaint.  The  government  takes  this 
writ  of  error. 

The  complaint  rests  the  right  to  recover  upon  two  grounds :  First, 
that  these  expenses  are  imposed  upon  the  defendant  by  the  Act  of 
February  20,  1907;  second,  that  the  defendant  has  agreed  to  pay 
them.  Taking  up  iJie  latter  cause  of  action  first:  The  immigration 
authorities,  under  section  22  of  the  act  authorizing  them  to  make  rules 
"not  inconsistent  with  law,"  adopted  a  regulation  to  the  effect  that 
these  expenses  should  be  paid: 

"(4)  By  steamship  companies. — Aliens  not  falling  within  any  of  the  fore- 
going classes  whom  it  is  necessary  for  any  reason  to  hold  or  to  treat  in  hos- 
pital pending  determination  of  right  to  land,  or  awaiting  deportation  under 
order  of  rejection  of  a  board  of  special  inquiry  or  of  the  department  (sec.  19). 

**(d)  Covering  cases  of  the  character  mentioned  in  class  4  of  the  preceding 
paragraph,  bills  for  hospital  treatment  and  maintenance  shall  be  rendered 
monthly  by  hospitals  against  the  steamship  companies  responsible,  through  the 
office  of  the  commissioner  of  immigration  or  inspector  in  charge,  the  latter's 
approval  to  be  attached  to  the  bills,  if  found  correct,  before  forwarding  them 
to  the  companies  for  settlement.  Officers  of  the  immigration  service  will  in 
all  such  cases  look  to  the  steamship  companies  for  settlement  of  the  hospital 
bill.  It  any  steamship  company  refuses  to  pay  such  bills  rendered  with  the 
approval  of  the  immigration  officials,  it  will,  of  course,  be  necessary  to  re- 
quire thereafter  that  all  aliens  brought  by  the  vessels  of  such  company  shall 
be  held  on  board  ship  until  their  applications  for  admission  have  been  Anally 
adjudicated." 

[1]  The  steamship  companies  always  protested  against  this  rule 
as  not  consistent  with  law  and  finally  refused  to  pay.  Thereupon  the 
immigration  commissioner  wrote  a  letter  dated  July  21,  1894,  to  the 
defendant,  the  last  clause  of  which  is: 

"It  now  becomes  my  duty  to  execute  the  departmental  instructions  above 
recited,  and  I  hereby  give  notice  that  on  and  after  Monday,  July  23,  1894,  I 
shall  cause  all  aUen  immigrants  arriving  at  this  port  to  be  inspected  on  board 
their  respective  vessels,  or  at  the  docks,  as  expeditiously  as  possible,  causing 
as  little  delay  and  inconvenience  as  the  proper  discharge  of  my  duties  will 
admit  of,  instead  qt  bringing  such  alien  immigrants  to  Ellis  Island  for  insi)ec- 
tion,  as  heretofore.  But  passengers  by  such  lines  as  have  complied  with  the 
law  and  the  rules  and  regulations  of  the  Treasury  Department  will  be  received 
at  Ellis  Island  and  there  inspected  in  accordance  with  the  practice  heretofore 
prevailing. 

"I  should  be  glad  to  receive  an  early  reply  stating  the  attitude  which  you 
desire  to  assume  with  reference  to  the  subject  of  this  letter." 

This  was  followed  by  further  correspondence,  resulting  in  a  letter 
from  the  Netherlands-American  Steam  Navigation  Company,  the 
predecessor  of  the  defendant,  dated  July  25th,  as  follows: 
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"In  reply  to  your  yesterday's  favor  I  now  beg  to  inform  you,  that  the  Nether- 
lands-American Steam  Navigation  Company  will,  until  the  matter  is  decided 
dilterently  by  proper  authority,  continue  to  pay  the  cost  of  maintenance,  pend- 
ing examination  at  Ellis  Island,  of  all  immigrants  brought  by  their  steamships 
to  the  port  of  New  York,  and  that  we  are  ready  to  give  bond  to  that  effect. 

"Please  inform  me,  if  this  meets  your  requirements,  so  as  to  secure  the  ex- 
amination of  immigrants  arriving  by  our  steamers  at  Ellis  Island  as  hereto- 
fore and  oblige." 

The  government  being  satisfied  with  this  letter,  no  bond  was  ever 
given. 

Early  in  1909  the  Cunard  Line,  by  an  appeal  from  a  decision  of  the 
commissioner  of  immigration  at  New  York,  submitted  the  question  to 
Mr.  Straus,  then  Secretary  of  Commerce  and  Labor,  in  the  case  of 
expenses  incurred  in  connection  with  a  family  named  Toth.  Just  be- 
fore leaving  office  he  decided  in  favor  of  the  company,  but  none  of 
his  successors  has  followed  his  decision. 

September  16,  1909,  the  companies,  relying  upon  this  decision  of 
Mr.  Straus,  notified  the  immigration  authorities  that  they  would  not 
longer  "be  responsible  for  such  expenses  except  for  a  period  long 
enough  to  enable  the  examining  medical  officer  to  determine  definitely 
the  nature  of  the  alien's  affliction."  This  we  think  was  quite  in  ac- 
cordance with  the  defendant's  undertaking  in  its  letter  of  July  25th. 
The  matter  had  been  "decided  differently  by  proper  authority,"  viz., 
Secretary  Straus,  and  the  United  States  cannot  sustain  its  claim  upon 
the  second  cause  of  action. 

To  escape  the  alternative  presented  by  the  rule,  of  having  all  im- 
migrants detained  aboard  for  examination,  a  course  which  would 
have  turned  its  steamers  into  hospital  ships,  broken  up  its  sailing 
schedules  and  destroyed  its  business,  the  defendant  continued  to  pay 
these  bills,  leaving  the  United  States  to  collect  in  this  action  at  law 
the  bills  rendered,  but  not  paid,  in  the  brief  interval  from  August  1 
to  September  16,  1909. 

[2]  This  leaves  us  to  consider  the  first  cause  of  action  and  to  in- 
quire whether  the  act  does  impose  the  obligation  to  pay  these  expenses 
upon  the  steamship  companies.  Concededly  it  does  not  do  so  ex- 
pressly, and  the  United  States  has  to  rely  upon  necessary  implication. 

Congress  has  made  it  perfectly  clear  in  section  19  that  in  the  case 
of  immigrants  brought  to  this  country  in  violation  of  law  the  com- 
pany shall  pay  "the  costs  of  their  maintenance  while  on  land  as  well 
as  the  expense  of  the  return  of  such  aliens."  It  has  gone  farther 
and  made  the  master  or  owner  guilty  of  a  misdemeanor  if  "he  shall 
make  any  charge  for  the  return  of  any  such  alien  or  shall  take  any 
security  from  him  for  the  payment  of  such  charge."  The  plain  in- 
tent of  these  stringent  provisions  is  to  compel  the  companies  to  be 
vigilant  in  examining  intending  passengers  before  embarkation  with 
a  view  of  refusing  such  as  are  excluded  by  the  act.  There  can,  of 
course,  be  no  inference  from  these  precise  provisions  that  the  com- 
panies are  to  pay  for  the  expenses  in  question,  about  which  nothing 
at  all  is  said  in  the  act. 

The  legal  fiction  that  the  immigrants  were  not  landed  until  they  had 
been  admitted  did  not  leave  the  defendant  "in  charge"  of  them  or 


Digitized  by 


Google 


UNITED  STATES  V.  HOLLAND- AM  ERICA   LINE  635 

make  it  liable  for  their  maintenance  and  care.  It  only  negatived  any 
presumption  that,  because  of  actual  landing,  they  had  been  admitted 
or  that  the  defendant's  obligation  to  return  them  if  ordered  to  be  de- 
ported was  at  an  end. 

Section  16  of  the  act  recognizes  these  considerations  in  disposing 
of  the  custody  of  the  immigrants  before  admission: 

"Sec.  16.  (Inspection  by  immigration  officers — on  shipboard — at  immigrant 
stations.)  That  upon  the  receipt  by  the  immigration  officers  at  any  port  of 
arrival  of  the  lists  or  manifests  of  incoming  aliens  provided  tot  in  sections 
twelve,  thirteen,  and  fourteen  of  this  act,  it  shall  be  the  duty  of  said  officers 
to  go  or  to  send  competent  assistants  to  the  vessel  to  which  said  lists  or  mani- 
fests refer,  and  there  inspect  all  such  aliens,  or  said  immigration  officers  may 
order  a  temporary  removal  of  such  aliens  for  examination  at  a  designated 
time  and  place,  but  such  temporary  removal  shall  not  be  considered  a  land- 
ing, nor  shall  it  relieve  the  transportation  lines,  masters,  agents,  owners,  or 
consignees  of  the  vessel  upon  which  said  aliens  are  brought  to  any  port  of  the 
United  States  from  any  of  the  obligations  which,  in  case  such  aliens  remain 
on  board,  would,  under  the  provisions  of  this  act,  bind  the  said  transportation 
lines,  masters,  agents,  owners,  or  consignees:  Provided,  that  where  a  suitable 
building  is  used  for  the  detention  and  examination  of  aliens  the  immigration 
officials  shall  there  take  charge  of  such  aliens,  and  the  transportation  com- 
panies, masters,  agents,  owners,  and  consignees  of  the  vessels  bringing  such 
aliens  shall  be  relieved  of  the  responsibility  for  their  detention  thereafter 
until  the  return  of  such  aliens  to  their  care." 

The  section  holds  the  companies  liable  for  the  detention  and  main- 
tenance of  immigrants  landed  temporarily  for  examination  at  places 
where  they  remain  in  the  companies'  charge.  Then  it  goes  on  to  pro- 
vide that,  where  the  government  uses  a  suitable  building  for  deten- 
tion and  examination,  the  immigration  officials  shall  take  charge  of 
them,  and  the  companies  shall  be  relieved  of  responsibility  thereafter 
for  their  detention  until  the  immigrants  are  returned  for  deportation. 
The  buildings  on  Ellis  Island  are  just  such  suitable  buildings,  erected, 
indeed,  by  means  of  the  head  money  tax  of  $4  paid  by  the  companies 
on  each  alien  immigrant  as  required  by  the  act.  So  also  the  state 
hospitals  where  immigrants  having  contagious  diseases  were  at  that 
time  sent  until  they  could  be  removed  to  Ellis  Island  for  examina- 
tion wefe  suitable  buildings,  and  the  expense  so  incurred  was  de- 
frayed by  the  government  out  of  the  same  source.  We  think  the 
immigration  officials,  and  not  the  defendant,  were  in  the  language  of 
the  act  in  charge  of  the  immigrants  in  question  at  both  places,  for  all 
purposes. 

This  construction  appeals  to  our  sense  of  fairness.  The  companies 
are  required  to  pay  head  money  on  the  passengers  they  bring  here  to 
provide  moneys  for  defraying  the  expense  of  regelating  immigration 
under  the  act  and  no  use  of  such  funds  could  be  more  appropriate  than 
to  apply  them  to  the  ex.penses  of  aliens  pending  examination  who  are 
rightfully  brought  here  and  are  eventually  admitted.  It  is  stipulated 
by  the  parties  that  these  moneys  are  more  than  enough  in  amount  to 
do  so  after  payment  of  all  other  expenses.  If  Congress  had  thought 
it  just  that  the  companies  should  pay  these  charges,  we  think  it  would 
have  said  so  in  express  terms,  as  it  did  in  the  case  of  immigrants 
brought  here  in  violation  of  law.  It  seems  to  us  that  the  rule  adopted 
by  the  immigration  authorities  was  not  consistent  with  law  and  was 
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oppressive  because  it  compelled  the  companies  to  pay  in  order  to 
escape  the  alternative  of  having  their  steamers  turned  into  hospitals 
and  houses  of  detention.    Such  payments  were  not  volimtary.    They 
could  not  in  the  nature  of  things  have  been  resisted. 
Judgment  affirmed. 


i:ii2  tea.  rzv) 

BETTS  et  al.  v.  GAHAGAN  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1914.) 

No.  1193. 

1.  Adverse  Possession  (§  72*) — "Colob  of  Title" — Bond  fob  Tttlb. 

Where  a  l>ond  for  title  is  unconditional  and  calls  for  no  future  payment, 
the  presumption,  in  the  absence  of  any  evidence  to  the  contrary,  is  that 
the  price  was  paid  before  or  at  the  time  of  the  signing,  so  that  it  is  "color 
of  title"  to  support  adverse  possession  within  the  seven-year  statute  of 
limitations.    Revisal  N.  C.  1905,  f  382. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  §§  430- 
434;   Dec.  Dig.  f  72.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1264-1273; 
vol.  8,  p.  7606.1 

2.  Adverse  Possession  (|  115*) — Colob  of  Title — Bond  fob  Title. 

Where  the  purchaser  in  a  bond  for  title  which  failed  to  definitely  de- 
scribe the  several  tracts,  excepting  one  procured  six  years  later,  a  convey- 
ance from  a  third  person,  and  the  papers  did  not  refer  to  each  other,  and 
the  descriptions  in  the  bond  and  conveyance  did  not  correspond  in  area, 
the  court  could  not  hold,  as  a  matter  of  law,  that  the  bond  was  merged  in 
the  conveyance  so  as  not  to  constitute  color  of  title,  but  the  question  was 
for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possession,  Cent  Dig.  $f  314, 
691-701 ;  Dec.  Dig.  f  115.*] 

3.  Adverse  Possession  (§  75*) — Colob  of  Title — Instbuiients  Cbeatino. 

A  deed  by  the  heirs  of  a  deceased  owner  of  land  for  partition  thereof 
is  not  color  of  titie  within  the  seven-year  statute  of  limitations.    Revisal 
'     N.  C.  1905,  §  382. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  f§  448- 
450;  Dec.  Dig.  f  75.*] 

1.  Adverse  Possession  (§  71*) — Colob  of  Title — Instruments  Cbeatino. 

A  deed  by  a  grantee  in  a  deed  of  partition  by  heirs  of  tiie  deceased 
owner  to  a  third  person  of  the  land  conveyed  to  the  grantee  in  the  parti- 
tion is  color  of  title  within  the  seven-year  statute  of  limitations,  where 
the  third  person  had  no  interest  in  the  land  outside  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  S§  41i>- 
429 ;  Dec.  Dig.  $  71.*] 

5.  Advebse  Possession  (§  57*) — Acts  Constitutinq. 

Proof  that  land  was  cultivated  under  one  claiming  title  and  that  tim- 
ber was  cut  thereon  as  needed,  unaccompanied  by  any  evidence  of  the 
length  of  time  of  the  occupancy  by  cultivation,  did  not  establish  title  by 
adverse  possession  without  color  of  title  under  the  20-year  statute  of  lim- 
itations.   Revisal  N.  C.  1905,  §  384. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  K  277, 
278,  655,  667,  687 ;   Dec.  Dig.  S  57.*] 

6.  Appeal  and  Error  (§  930*) — Verdict — Pbesumftions. 

Where  the  pleadings  raised  two  issues,  and  on  the  trial  one  was  sup- 
ported by  evidence,  and  the  other  not,  a  favorable  verdict  will  b€  sus- 
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tained  on  appeal  on  the  presumption  that  the  jury  based  its  verdict  on 
the  issue  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3755- 
8761;  Dec.  Dig.  5  930.*] 

7.  Appeal  and  Ebrob  (§  1068*) — Habicless  Ebrob — E^bbobs  in  Instbuctions. 

Where,  in  an  action  for  the  recovery  of  land,  defendant  relied  on  the  7 
and  20  year  statutes  of  limitations,  and  the  evidence  Justified  a  finding 
in  his  favor  under  the  7-year  statute,  but  there  was  no  evidence  to  sup- 
port a  verdict  under  the  20-year  statute,  the  error  in  refusing  to  charge 
that  defendant  could  not  hold  under  the  20-year  statute  was  not  reversi- 
ble, since  it  could  not  be  inferred  that  the  verdict  was  based  on  a  finding 
of  adverse  possession  for  20  years  merely  because  the  court  refused  to 
charge  that  there  was  no  evidence  of  adverse  possession  for  20  years. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  K  422&- 
4228,  4230;   Dec.  Dig.  f  1068.*] 

8.  Evidence  (|  274*)— Declabations — Admissibility. 

Where,  In  an  action  for  the  possession  of  land,  defendant  relied  on  color 
of  title,  and  that  a  poplar  was  on  the  line  of  the  true  location  of  the 
tract  as  described  by  the  papers,  constituting  his  color  of  title,  and  a  plat 
showed  that  the  line  called  for  would  run  near  the  poplar,  testimony  that 
the  deceased  owner  of  the  adjacent  land  had  pointed  out  the  poplar  as  on 
the  line  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  1121-1134; 
Dec.  Dig.  §  274.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Asheville ;  James  E.  Boyd,  Judge. 

Action  by  Harriet  L.  Betts  and  another  against  Ben  W.  Gahagan 
and  others.  There  was  a  judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

See,  also,  205  Fed.  890,  124  C.  C.  A.  203. 

Zebulon  Weaver  and  Alf  S.  Barnard,  both  of  Asheville,  N.  C.  (Duff 
Merrick,  of  Asheville,  N.  C,  on  the  brief),  for  plaintiffs  in  error. 

JuHus  C.  Martin,  of  Asheville,  N.  C.  (Martin,  Rollins  &  Wright,  of 
Asheville,  N.  C,  on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  This  is  one  of  the  many  perplexing  cases 
depending  on  location  and  adverse  possession  of  lands  long  regarded 
of  such  small  value  that  their  boundaries  and  even  their  titles  were 
considered  of  little  consequence.  The  action  is  for  the  recovery  of 
possession  of  a  small  strip  of  land  on  which  is  situated  a  baryte  mine 
operated  by  the  defendants.  The  verdict  and  judgment  was  in  favor 
of  the  defendants,  and  the  plaintiffs  ask  for  a  reversal,  alleging  error  in 
the  admission  of  testimony  and  in  the  charge  to  the  jury,  and  insisting 
that  the  District  Judge  should  have  directed  a  verdict  in  favor  of  the 
plaintiffs. 

There  is  no  dispute  as  to  the  regularity  of  the  plaintiffs'  claim  of 
title  commencing  with  a  grant  from  the  state  of  North  Carolina  to 
John  Gray  Blount,  dated  November  29,  1796,  for  300,000  acres,  and 
running  through  successive  conveyances  to  the  plaintiff  Harriet  L. 
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Betts,  who  conveyed  after  the  commencement  of  the  action  to  the 
plaintiff  Laurel  River  Logging  Company. 

After  proof  of  their  own  title,  the  plaintiffs,  for  the  purpose  of  show- 
ing that  the  defendants'  title  was  derived  from  the  same  source  and 
did  not  cover  the  land  in  dispute,  introduced  a  bond  for  title  from 
John  Gray  Blount,  from  whom  plaintiffs  claimed,  to  James  Allen,  his 
heirs  and  assigns,  dated  October  25,  1828,  covering  7,000  acres,  and  a 
deed  of  conveyance  from  Blount's  executors  to  George  W.  Gahagan, 
the  ancestor  of  the  defendants,  dated  January  29,  1835.  The  evidence 
of  Garrett,  the  surveyor  appointed  by  the  court  on  behalf  of  plaintiffs, 
was  to  the  effect  that  the  location  by  survey  of  this  conveyance  from 
Blount's  executors  to  Gahagan  excluded  the  land  in  dispute ;  and  the 
plaintiffs  contended  that  while  the  conveyance  to  Gahagan  did  not  ex- 
pressly refer  to  the  bond,  and  there  was  no  direct  evidence  of  its  as- 
signment, yet  the  circumstances  led  inevitably  to  the  conclusion  that 
the  deed  was  given  to  Gahagan  as  assignee  of  Allen  in  performance  of 
the  bond. 

The  circumstances  mainly  relied  on  to  support  this  position  are: 
(1)  That  Allen  gave  to  George  W.  Gahagan  his  bond  for  title  dated 
February  11,  1828,  covering  several  tracts  of  land  in  the  same  vicinity, 
the  description  of  one  of  the  tracts  corresponding  in  a  general  way 
with  one  of  those  conveyed  by  Blount's  executors  to  George  W.  Gaha- 
gan ;  and  (2)  that  the  conveyance  to  George  W.  Gahagan  by  Blount's  ex- 
ecutors excepts  all  the  lands  conveyed  away  before  October  25,  1828, 
the  date  of  the  bond  from  Blount  to  Allen.  Upon  the  inference  of  fact 
thus  arrived  at,  that  the  conveyance  to  George  W.  Gahagan  of  Janu- 
ary 29,  1835,  was  in  satisfaction  of  the  bonds  from  Blount  to  Allen 
and  from  Allen  to  Gahagan,  the  plaintiffs  rest  the  legal  proposition 
that  both  bonds  were  merged  in  the  conveyance  and  any  claim  by  the 
defendants  under  either  of  them  as  color  of  title  or  otherwise  could 
not  extend  beyond  the  land  covered  by  the  deed. 

The  defendants  denied  that  the  conveyance  from  Blount's  executors 
to  their  ancestor,  George  W.  Gahagan,  did  not  cover  the  land  in  dis- 
pute, and  relied  also  on  the  claim  of  adverse  possession  for  20  years 
without  color  of  title,  and  adverse  possession  for  7  years  with  color  of 
title,  under  the  following  sections  of  the  Revisal  of  North  Carolina  of 
1905: 

"382.  Seven  years'  possession  under  color.  When  the  person  in  possession 
of  any  real  property,  or  those  under  whom  he  claims,  shall  have  been  pos- 
sessed of  tlie  same,  under  known  and  visible  lines  and  boundaries,  and  un- 
der colorable  title  for  seven  years,  no  entry  shall  be  made  or  action  sustained 
against  such  possessor  by  any  person  having  any  right  or  title  to  the  same, 
except  during  the  seven  years  next  after  his  right  or  title  shall  have  de- 
scended or  accrued,  who  in  default  of  suing  within  the  time  aforesaid,  shall 
be  excluded  from  any  claim  thereafter  to  be  made;  and  such  possession,  so 
held,  shall  be  a  perpetual  bar  against  all  persons  not  under  disability." 

"384.  Twenty  years*  adverse  possession.  No  action  for  the  recovery  of 
real  property,  or  the  possession  thereof,  or  the  issues  and  profits  thereof,  shall 
be  maintained  when  the  person  in  possession  thereof,  or  the  defendant  in 
such  action,  or  those  under  whom  he  claims,  shall  have  possessed  such  real 
property  under  known  and  visible  lines  and  boundaries  adversely  to  all  other 
persons  for  twenty  years;  and  such  possession  so  held,  shall  give  a  title  in 
fee  to  the  possessor,  in  such  property,  against  all  persons  not  under  disa- 
bility." 
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[1  ]  We  consider  first  whether  the  trial  judge  should  have  instructed 
the  jury  as  requested  by  counsel  for  plaintiffs  that  the  evidence  was 
not  sufficient  to  bring  the  defendants'  possession  under  the  protection 
of  section  382.  The  plaintiffs  contend  that  the  defendants  produced  no 
color  of  title.  Against  this  contention  the  defendants  relied  on  several 
papers,  the  first  being  the  bond  for  title  from  Allen  to  George  W.  Ga- 
hagan  above  mentioned.  By  this  paper  Allen  undertook  to  make  title 
to  George  W.  Gahagan  within  12  months  from  February  11,  1828.  to 
several  tracts  of  land  all  of  which  were  very  indefinitely  described,  ex- 
cept the  last,  which  was  to  run  "with  the  road  one  hundred  rods  wide 
so  as  to  let  the  said  road  be  in  the  middle."  The  survey  of  this  loca- 
tion shows  that  a  tract  of  land  laid  off  by  measuring  50  rods  on  each 
side  of  the  road  referred  to.  as  it  varies  its  course,  will  cover  the  land 
in  dispute. 

[2]  Since  the  bond  is  unconditional  and  calls  for  no  future  payment, 
the  prestunption  is  that  the  purchase  price  was  paid  before  or  at  the 
time  the  bond  was  signed ;  and,  after  payment  of  the  purchase  money, 
a  bond  for  title  is  *'color  of  title"  to  support  adverse  possession  even 
against  the  vendor.  Avent  v.  Arrington,  105  N.  C.  377,  10  S.  E.  991. 
It  follows  that  this  bond  for  title  could  be  relied  on  as  color  of  title 
unless  it  was  merged  in  a  conveyance  from  Blount's  execiitors  to  George 
W.  Gahagan.  If,  as  contended  by  plaintiffs,  the  conveyance  made  in 
1835  was  given  and  accepted  as  a  performance  of  the  bond,  then  the 
bond  could  not  be  relied  on  against  the  vendor  or  his  grantees,  as  color 
of  title  to  land  beyond  the  limits  of  the  conveyance,  for  the  conveyance 
would  be  a  satisfaction  of  all  rights  of  the  vendee  under  the  bond.  Al- 
though there  is  reason  to  infer  that  the  conveyance  in  this  instance  was 
in  satisfaction  of  the  bond,  it  would  not  be  safe  to  say  that  the  evidence 
admits  of  no  other  reasonable  inference.  Against  such  an  inference  are 
the  considerations  that  the  papers  do  not  in  any  way  refer  to  each  oth- 
er, that  they  are  more  than  six  years  apart  in  date,  that  the  bond  and 
the  conveyance  were  executed  by  different  persons  in  a  remote  period 
when  little  attention  was  given  to  exact  locations  or  sources  of  title, 
and  that  there  was  evidence  that  they  did  not  correspond  in  area.  From 
these  facts  it  would  not  be  unreasonable  to  infer  that  George  W.  Ga- 
hagan entered  and  held  under  the  Allen  bond,  and  afterwards  to 
strengthen  his  claim  to  this  land  and  to  acquire  title  to  other  lands  took 
an  independent  conveyance  from  the  executors  of  Blount.  The  District 
Judge  was  therefore  right  in  refusing  to  hold  the  Allen  bond  for  title 
unavailable  to  the  defendants  as  color  of  title. 

The  plaintiffs  were  entitled,  however,  to  the  instruction  requested 
that,  if  the  jury  found  that  the  conveyance  to  George  W.  Gahagan  was 
made  for  the  purpose  of  carrying  out  the  terms  of  the  bond  from  Allen, 
then  the  defendants  could  not  rely  on  the  bond  as  color  of  title ;  but  this 
principle  was  made  sufficiently  clear  in  the  general  charge. 

[3]  The  paper  next  relied  on  as  color  of  title  was  an  agreement  or 
deed  made  by  the  heirs  of  George  W.  Gahagan  for  the  partition  of  the 
lands  inherited  from  him.  This  paper  did  not  purport  to  evidence  an 
acquisition  of  any  rights  in  land,  but  only  the  assignment  of  a  right  al- 
ready existing.  It  was  not  available,  therefore,  as  color  of  title.  Car- 
son v.  Carson,  122  N.  C.  645,  30  S.  E.  4. 
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[4]  The  deed  from  W.  W.  Gahagan  to  R.  M.  Gahagan  and  B.  F. 
Gahagan  dated  June  10,  1890,  covering  the  land  received  by  W.  W. 
Gahagan  in  the  division  of  his  father's  estate,  stands  on  a  different  foot- 
ing. It  purports  to  convey  the  land  to  grantees  who  had  no  interest, 
and  is  good  as  color  of  title  to  the  land  it  calls  for.  One  of  the  bound- 
aries named  in  this  deed  is  the  land  then  held  by  John  Landers ;  and 
there  was  evidence  that  a  poplar  tree  was  on  the  line  between  Landers 
and  Gahagan,  and  that  the  disputed  land  was  on  the  Gahagan  side  of 
this  line.  There  was  also  evidence  that  the  Gahagans  opened  the  mine 
in  1894  or  1895,  and  had  claimed  and  worked  it  as  their  own  since  that 
time.  It  seems  clear  therefore  that,  on  the  issue  of  adverse  possession 
under  color  of  title  for  seven  years,  there  was  strong  evidence  to  go  to 
the  jury  under  both  the  Allen  bond  for  title  and  the  conveyance  from 
W.  W.  Gahagan  to  R.  M.  and  B.  F.  Gahagan. 

[6]  The  District  Judge  also  refused  to  charge  the  jury  as  requested 
by  plaintiffs  that  there  was  no  evidence  sufficient  to  warrant  a  finding 
that  the  defendants  were  protected  by  adverse  possession  without  color 
of  title  for  20  years,  under  section  384  of  the  statutes.  As  already 
stated,  there  was  evidence  from  which  the  inference  might  reasonably 
be  drawn  that  there  was  a  defined  line  recognized  and  observed  by  the 
Gahagans  and  the  owners  of  the  adjacent  lands  for  30  or  more  years 
as  the  eastern  boundary  of  the  Gahagan  lands,  which  leaves  the  disputed 
land  on  the  Gahagan  side.  The  testimony  of  R.  M.  Gahagan,  James 
M.  Landers,  and  Wade  Gahagan  tended  to  establish  this  line  and  a 
known  poplar  as  one  of  its  marks.  But  careful  consideration  of  the 
record  leads  to  the  conclusion  that  there  was  no  evidence  of  the  ad- 
verse possession  required  by  the  law  for  20  years  before  the  commence- 
ment of  the  action.  It  is  true  that  B.  W.  Gahagan  testified  that  the 
Gahagans  had  been  in  possession  as  far  back  as  he  could  remember, 
but  the  facts  upon  which  he  based  this  conclusion  were  that  at  one  time 
some  of  the  disputed  land  was  cultivated  under  the  Gahagans,  and 
that  they  cut  timber  occasionally  as  they  needed  it.  There  is  no  evi- 
dence how  long  the  occupancy  by  cultivation  continued,  and  the  occa- 
sional cutting  of  timber  could  not  sustain  a  claim  of  adverse  possession. 
Shaffer  v.  Gaynor,  117  N.  C.  15,  23  S.  E.  154;  Rowe  v.  Lumber  Co., 
128  N.  C.  301,  38  S.  E.  896. 

[8,  7]  But  it  does  not  follow  that  there  must  be  a  new  trial  for  the 
refusal  to  charge  that  the  jury  could  not  find  a  verdict  for  the  defend- 
ants on  the  claim  of  adverse  possession  for  20  years.  Juries,  it  is 
true,  do  sometimes  find  verdicts  without  any  evidence,  and  the  entire 
lack  of  evidence  proves  caprice ;  but,  in  the  absence  of  a  showing  of 
caprice,  courts  should  attribute  to  jurors  fair  intelligence  and  presume 
that  they  have  acted  on  evidence  and  not  without  it.  Hence  when  in 
the.  pleadings  two  vital  issues  are  made,  and  on  the  trial  one  is  sup- 
ported by  evidence  and  the  other  not,  a  favorable  verdict  should  be 
sustained  on  the  presumption  that  the  jury  based  its  verdict  on  a  favor- 
able decision  of  the  issue  supported  by  evidence.  Applying  this  rule, 
it  must  be  inferred  here  that  the  jury  reached  their  negative  verdict  on 
the  issue,  "is  the  plaintiff  the  owner  of  and  entitled  to  the  possession 
of  the  land  in  controversy,"  either  on  a  finding  that  the  true  location 
of  defendants'  title  embraced  the  land  in  dispute,  or  a  finding  that  the 
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defendants  had  held  the  land  in  dispute  adversely  for  7  years  with 
color  of  title,  or  on  finding  both  these  issues  in  favor  of  the  defendants ; 
for  there  was  evidence  justifying  a  finding  favorable  to  the  defendants 
on  both.  It  cannot  be  inferred  that  the  verdict  was  rested  on  a  finding 
without  evidence  to  support  it  that  the  defendants  had  held  the  land  in 
dispute  adversely  for  20  years.  It  is  true  that  the  refusal  to  charge  as 
requested  indicated  the  absence  of  a  clear  conviction  on  the  part  of 
the  District  Judge  that  there  was  no  evidence  of  adverse  possession  for 
20  years;  and  from  this  the  inference  may  be  drawn  that  the  jury,  ei- 
ther independently  or  under  the  influence  of  the  refusal  of  the  trial 
judge  to  charge  as  requested,  might  not  have  had  a  clear  conviction  that 
there  was  no  evidence  in  favor  of  the  defendants  on  the  point.  Assum- 
ing this  to  be  so,  nevertheless,  an  appellate  court  should  not  do  the  tech- 
nical thing  of  setting  aside  a  verdict  obtained  after  a  long  and  expen- 
sive trial,  on  the  possibility  that  the  jury  might  have  done  the  unrea- 
sonable thing  of  basing  their  verdict  on  testimony  which  is  so  shadowy 
that  this  court  considers  it  no  evidence,  and  which  received  no  more 
consideration  from  the  trial  judge  than  was  implied  in  the  mere  fact 
of  submitting  it  to  the  jury.  The  bald  technical  nature  of  such  a  deci- 
sion is  more  apparent  when  it  is  observed  that  the  two  issues  of  adverse 
possession  for  20  years,  and  adverse  possession  for  7  years  with  color 
of  title  were  independent,  and  that  there  was  strong  evidence  supporting 
the  defendants'  side  of  the  latter  issue.  For  this  reason,  the  error  of 
refusing  to  charge  that  the  defendants  could  not  hold  the  land  under 
the  claim  of  adverse  possession  for  20  years  cannot  be  allowed  to  result 
in  a  new  trial. 

The  point  has  been  expressly  decided  in  City,  etc.,  R.  Co.  v.  Svedborg, 
194  U.  S.  201,  24  Sup.  Ct.  656,  48  L.  Ed.  935.  In  that  case  the  trial 
judge  refused  to  instruct  the  jury  that  the  verdict  must  be  for  the  de- 
fendant unless  they  found  negligence  on  the  part  of  a  motorman,  and 
instructed  that  the  verdict  must  be  for  the  defendant  unless  the  jury 
found  negligence  on  the  part  of  the  motorman  "or  conductor,  or  both." 
The  court  disposes  of  the  matter  in  this  language : 

*'It  is  contended  that  it  was  error  prejudicial  to  the  railway  company  to 
have  added  these  words  to  the  instruction  asked,  because  by  so  doing  the 
Jury  were,  in  effect,  told  that  there  was  sufficient  evidence  upon  wliich  to 
base  an  inquiry  whether  the  conductor  was  guilty  of  negligence;  whereas, 
the  company  insists  there  was  not  the  slightest  proof  showing  negUgence  on 
the  part  of  the  conductor. 

"We  need  not  review  the  evidence  as  to  the  conductor;  for  if,  as  the  de- 
fendant insists,  there  was  no  evidence  ifehatever  showing  negligence  upon  tlie 
part  of  the  conductor,  then  the  modification  made  by  the  court  could  not  have 
BO  misled  the  Jury  as  to  prejudice  the  defense." 

[8]  The  remaining  assignment  of  error  relates  to  the  admission  of 
the  testimony  of  W.  W.  Gahagan  that  John  Landers,  deceased,  who 
owned  the  adjacent  land,  had  pointed  out  a  poplar  as  being  on  the  Ga- 
hagan line.  The  claim  of  the  defendants  was  that  this  poplar  was  on 
the  line  of  the  true  location  of  the  papers  on  which  the  defendants  re- 
lied as  title  and  color  of  title,  and  the  plat  introduced  shows  that  the 
line  of  the  land  called  for  by  the  Allen  bond  for  title,  relied  on  as  color 
of  title,  would  run  very  near  the  poplar.    Under  these  circvunstances, 
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the  evidence  came  clearly  within  the  rule  of  admissibility  of  such  evi- 
dence, thus  stated  in  Mendenhall  v.  Cassells,  20  N.  C.  45  : 

"We  receive  it  In  regard  to  private  boundaries,  but  we  require  that  It 
should  either  have  something  definite  to  which  it  can  adhere,  or  that  it  should 
be  supported  by  proof  of  correspondent  enjoyment  and  acquiescence.  A  tree, 
line,  or  water  course  may  be  shown  to  have  been  pointed  out  by  persons  of 
a  bygone  generation  as  the  true  line,  or  water  course,  called  for  In  an  old 
deed  or  grant.  A  field,  house,  meadow,  or  wood  may  be  shown  to  have  been 
reputed  the  property  of  a  particular  man  or  family,  and  to  have  been  claimed, 
enjoyed,  and  occupied  as  such." 

This  rule  has  been  restated  and  affirmed  in  cases  too  numerous  for 
citation.    The  judgment  of  the  District  Court  is  affirmed 
Affirmed. 


(212  Fed.  126) 

EASTERN  OIL  CO.  v.  HOLCOMB  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  23,  1914.) 

No.  3963. 

1.  Courts  (|  356*)  —  Federal  Courts  —  Decisions  Reviewable  —  Judicial 

Character  of  Tribunal. 

Under  Rev.  St  §  649  (U.  S.  Comp.  St  1901,  p.  525),  providing  that  Is- 
sues of  fact  in  any  Circuit  Court  may  be  tried  by  the  court  without  a 
jury  when  the  parties  in  writing  waive  a  Jury,  and  Judicial  Code,  S  291 
(Act  March  3.  1911,  c.  231,  36  Stat.  1167  [U.  S.  Comp.  St  Supp.  1911,  p. 
243]),  providing  that  when  in  any  law  any  reference  is  made  to  or  any 
power  conferred  upon  the  Circuit  Courts,  it  shall  be  deemed  to  refer  to 
and  confer  such  power  upon  the  District  CJourts,  issues  of  fact  in  the  Dis- 
trict Court  may  be  tried  without  a  Jury,  and  the  former  rule  that  the  de- 
cision upon  such  a  trial  by  consent  is  the  dedsion  of  an  arbitrator  and  not 
reviewable  no  longer  ai)plies. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f  937;  Dec  Dig.  i 
356.* 

Orders,  decrees,  and  Judgments  reviewable  in  the  Circuit  Court  of  Ap- 
peals, see  notes  to  Salmon  v.  Mills,  13  C.  C.  A.  374;  Taylor  v.  Breese, 
90  C.  C.  A.  566.] 

2.  Jury  (|  31*) — Trial  by  Court  Without  Jury — Power  op  Court. 

Rev.  St  §  649  (U.  S.  Comp.  St  1901,  p.  525),  authorizing  trials  of  Is- 
sues of  fact  by  the  court  without  a  Jury  when  the  parties  so  stipulate  in 
writing,  made  applicable  to  the  District  Courts  by  Judicial  Code,  S  291, 
is  not  repugnant  to  Rev.  St  §  566  (U.  S.  Comp.  St  1901,  p.  461),  provid- 
ing that  with  certain  exceptions  issues  of  fact  in  the  District  Courts  shall 
be  tried  by  Jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  §f  204-219;  Dec.  Dig. 
f  31.*] 

3.  Appeal  and  Error  (|  761*) — Briefs — Form  and  Requisites. 

Under  Rev.  St  §  700  (U.  S.  Comp.  St  1901,  p.  570),  providing  tliat  when 
an  issue  of  fact  is  tried  without  a  Jury  the  rulings  of  the  court  in  the 
progress  of  the  trial,  if  excepted  to  at  the  time  and  duly  presented  by  a 
bill  of  exceptions,  may  be  reviewed  on  writ  of  error  or  appeal,  it  is  the 
rulings  in  the  progress  of  the  trial  excepted  to  at  the  time  that  may  be 
reviewed,  and  it  is  not  proper  to  combine  the  assignments  of  error  and 
argue  them  as  if  the  court  had  power  to  retry  the  case  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3096; 
Dec.  Dig.  §  761.  ♦] 

•For  other  cases  see  same  topic  &  9  number  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indextt 
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4.  Appeal  and  Erbob  (§  500*) — Record— Presentation  of  Gboxtnds  of  Re- 

view. 

Where,  thougl^  appellant  excepted  to  appellee's  proposed  findings  of 
fact,  the  record  showed  no  ruling  thereon,  and  the  court  made  findings 
of  its  own,  the  appellate  court  would  not  search  the  record  and  ascertain 
for  itself  whether  or  not  the  objections  were  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  §f  2295- 
2298;   Dec.  Dig.  f  500.*] 

5.  Appeal  and  Error  (§  1078*) — Assignments  of  Error — ^Waiver  by  Failure 

TO  Urge. 

Questions  presented  by  the  record,  but  not  argued  by  counsel,  will  not 
be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4256- 
4261;    Dec.  Dig.  f  1078.*] 

6.  Appeal  and  Error  (§  274*) — Reservation  op  Grounds  of  Review. 

Exceptions  to  the  findings  in  a  case  tried  without  a  Jury  present  noth- 
ing for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1591, 
1592,  1605,  1606,  1607,  1624,  1631-16^15;    Dec  Dig.  §  274.*] 

7.  Appeal  and  Error  (§  761*) — Briefs — Form  and  Requisites. 

Though  appellant,  instead  of  arguing  rulings  excepted  to,  combined 
the  assignments  of  error  and  presented  the  case  as  if  the  appellate  court 
could  retry  it  on  the  merits,  the  suflSciency  of  the  findings  to  support  the 
Judgment  would  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3096; 
Dec.  Dig.  §  761.*] 

8.  Mines  and  Minerals  (§  74*) — Leases — ^Assignment — Actions — Findings. 

In  an  action  for  the  agreed  consideration  for  the  assignment  of  an  oil 
and  gas  lease  ooverlng  land  subject  to  a  prior  lease,  which  provided  that 
it  should  be  null  and  void  unless  a  well  was  commenced  within  one  year 
or  unless  $160  a  year  was  paid  in  advance,  defended  on  the  ground  of 
mutual  mistake  and  breach  of  warranty,  where  the  trial  court  found  that 
no  well  was  commenced  under  the  prior  lease  and  that  the  stipulated  pay- 
ment was  not  made  a  Judgment  for  plaintiffs,  was  supported  by  the  find- 
ings. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §  202 ; 
Dec.  Dig.  §  74.*] 

9.  Mines  and  Minerals  (§  74*) — ^Leases — ^Assignment — Implied  Warranty. 

Where,  on  the  assignment  of  an  oil  and  gas  lease  covering  land  subject 
to  a  prior  lease  which  provided  that  it  should  be  void  unless  a  well  was 
commenced  within  one  year  or  unless  $160  a  year  should  be  paid  in  ad- 
vance for  the  delay  in  commencing  a  well,  the  assignors  did  not  represent 
as  a  fact  that  no  well  had  been  commenced  or  that  the  j)ayment  had  not 
been  made,  but  merely  stated  that  they  were  so  informed  by  the  lessors, 
and  the  bank  in  which  the  payment  was  to  be  deposited  and  the  agent 
of  the  assignee  had  all  the  information  that  the  assignors  had,  there  was 
no  warranty  by  the  assignors  with  respect  to  the  prior  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §  202 ; 
Dec.  Dig.  §  74.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  by  M.  A.  Holcomb  and  another  against  the  Eastern  Oil  Com- 
pany.   Judgment  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

*For  other  canes  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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John  H.  Carter,  of  Tulsa,  Okl.  (Robert  J.  Boone,  of  Tulsa,  Okl.,  and 
George  C.  Butte  and  Sam  H.  Lattimore,  both  of  Muskogee,  Okl.,  on 
the  brief),  for  plaintiff  in  error. 

George  S.  Ramsey,  of  Muskogee,  Okl.  (C.  L.  Thomas,  of  Muskogee, 
Okl.,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

GARLAND,  Circuit  Judge.  Holcomb  and  Hall  brought  suit  against 
the  oil  company  to  recover  the  sum  of  $3,200  alleged  to  be  due  them 
as  the  purchase  price  of  an  oil  and  gas  mining  lease.  The  suit  was 
commenced  in  the  United  States  Circuit  Court  for  the  Eastern  District 
of  Oklahoma,  February  9,  1911,  and  tried  in  the  United  States  Circuit 
Court  for  said  district,  June  12,  1912.  By  stipulation  in  writing  the 
case  was  tried  and  determined  by  the  court  without  the  intervention 
of  a  jury.  The  court  heard  the  evidence  and  made  special  findings  of 
fact  and  conclusions  of  law  which  resulted  in  a  judgment  in  favor  of 
Holcomb  and  Hall.  The  oil  company  has  removed  the  case  here  by 
writ  of  error. 

[1,  2]  It  is  urged  by  counsel  for  Holcomb  and  Hall  that  this  court 
has  no  power  to  review  the  errors  assigned,  for  the  reason  that  section 
566,  R.  S.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  461),  provides  that  "the  trial 
of  issues  of  fact  in  the  District  Courts,  in  all  causes  except  ♦  *  ♦ 
shall  be  by  jury,"  and  that  no  authority  has  ever  been  given  said  courts 
to  try  issues  of  fact  without  the  intervention  of  a  jury.  It  is  true  that 
prior  to  January  1,  1912,  there  had  been  no  provision  made  by  law  for 
the  trial  of  issues  of  fact  in  the  District  Court,  by  the  court,  without 
the  intervention  of  a  jury.  Therefore  it  has  been  uniformly  decided 
that  if  the  parties  to  a  civil  action  in  the  District  Court,  by  agreement, 
submitted  the  questions  of  fact  in  dispute  to  a  judge  for  decision  upon 
the  evidence,  he  did  not  exercise  judicial  authority  in  deciding,  but 
acted  rather  in  the  character  of  an  arbitrator,  and  no  review  of  his 
decision  could  be  had.  Rogers  v.  United  States,  141  U.  S.  548,  12 
Sup.  Gt.  91,  35  L.  Ed.  853 ;  United  States  v.  Cleage,  161  Fed.  85,  88 
G.  G.  A.  249  (8th  Gt.) ;  United  States  v.  Louisville  &  N.  R.  Co.,  167 
Fed.  306,  93  G.  C.  A.  58  (6th  Gt.);  St.  Joseph  Stockyards  Go.  v.  United 
States,  187  Fed.  104,  110  G.  G.  A.  432  (8th  Gt).  It  is  claimed  that 
this  is  still  the  law  in  the  District  Courts,  for  the  reason  that  section 
649,  R.  S.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  525),  which  provides  that 
issues  of  fact  in  civil  cases  in  any  Circuit  Court  may  be  tried  and  deter- 
mined by  the  court,  without  the  intervention  of  a  jury,  does  not  apply. 
We  think  counsel  are  in  error  in  this  contention.  Section  291  of  the 
Judicial  Code  reads  as  follows : 

"Wherever,  In  any  law  not  embraced  within  this  act,  any  reference  is  made 
to,  or  any  power  or  duty  is  coiiterred  or  imposed  upon,  the  Circuit  CJourts* 
such  reference  shall,  upon  the  taking  effect  of  this  act,  be  deemed  and  held 
to  refer  to,  and  to  confer  such  power  and  impose  such  duty  upon,  the  Dis- 
trict Courts." 

This  section  clearly  confers  upon  the  District  Courts  the  power  to 
try  issues  of  fact  by  the  court  as  provided  in  section  649.  It  is  claimed, 
however,  that  if  this  be  so  section  649  and  section  566,  which  has  not 
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been  repealed,  are  repugnant  to  each  other.  This  is  not  so.  Section 
648,  R.  S.  U.  S.  (U.  S.  Corap.  St.  1901,  p.  525),  provided  for  trial  by 
jury  in  the  Circuit  Courts  in  practically  the  same  language  as  566  did 
in  the  District  Courts,  but  section  649  has  never  been  considered  as 
repugnant  to  section  648.  Section  566  or  648,  when  read  in  connection 
with  section  649,  must  be  construed  as  declaring  that  the  trial  of  is- 
sues of  fact  in  the  District  Courts  shall  be  by  jury,  except  where  the 
parties  shall  stipulate  in  writing  to  waive  a  jury.  Section  649  provides 
that  where  a  jury  is  waived,  as  was  done  in  this  case,  "the  finding  of 
the  court  upon  the  facts,  which  may  be  either  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a  jury."  Section  700,  R.  S.  U. 
S.  (U.  S.  Comp.  St.  1901,  p.  570)  which  is  applicable  to  this  court,  as 
well  as  the  Supreme  Court,  provides  as  follows : 

"When  an  Issue  of  fact  in  any  dvil  cause  In  a  Circuit  Court  is  tried  and 
determined  by  tlie  court  without  the  intervention  of  a  jury,  according  to  sec- 
tion 649,  the  rulings  of  the  court  in  the  progress  of  the  trial  of  the  cause,  if 
excepted  to  at  the  time,  and  duly  presented  by  a  bill  of  exceptions,  may  be 
reviewed  by  the  Supreme  Court  upon  a  writ  of  error  or  upon  appeal;  and 
when  the  finding  is  special  the  review  may  extend  to  the  determination  of 
the  sufficiency  of  the  facts  found  to  support  the  judgment" 

[3-7]  We  thus  see  that  it  is  the  rulings  of  the  court  in  the  progress 
of  the  trial  of  the  cause,  if  excepted  to  at  the  time,  that  we  have  the 
power  to  review.  No  rulings  to  which  counsel  for  the  oil  company 
excepted  during  the  trial  appear  in  the  record,  except  certain  rulings 
in  relation  to  the  admission  and  exclusion  of  evidence  and  the  ruling 
of  the  court  in  overruling  in  part  the  demurrer  of  the  oil  company 
to  the  complaint.  These  rulings,  although  assigned  as  error,  have  not 
been  argued  either  orally  or  in  the  brief ;  but  the  57  assignments  of 
error  have  been  combined  together  and  argued  to  the  court  under  the 
heads  of  "Mutual  Mistake,"  "Implied  Warranty  of  Title,"  and 
"Breach  of  Warranty."  In  other  words,  the  case  is  presented  to  us  as 
if  we  were  a  court  of  original  jurisdiction  empowered  to  try  the  case 
upon  its  merits  as  was  the  District  Court.  Counsel  for  the  oil  com- 
pany did  object  as  is  shown  by  the  record  to  the  proposed  findings  of 
fact  requested  by  counsel  for  Holcomb  and  Hall ;  but  the  record  shows 
no  ruling  of  the  court  upon  the  same,  and  whether  the  objections  were 
sustained  or  overruled  nowhere  appears.  The  court  subsequently 
made  findings  of  its  own,  and  this  court  could  not  be  expected  to  go 
through  the  record  and  ascertain  for  itself  whether  or  not  the  court 
sustained  or  overruled  the  objections  to  the  proposed  findings.  An- 
other reason  why  the  objections  to  the  proposed  findings  do  not  call 
upon  us  to  consider  the  same  is  that  nowhere  in  the  brief  is  the  point 
made  or  argued  that  the  findings  of  the  court  are  not  sustained  by  the 
evidence.  The  rule  in  such  cases  is  that,  if  counsel  declines  to  argue 
questions  presented  by  the  record,  the  court  will  not  further  consider 
them.  The  findings  of  the  court  under  the  statute  had  the  same  effect 
as  the  special  verdict  of  a  jury,  and  mere  exceptions  to  a  special  ver- 
dict of  a  jury  would  present  nothing  for  review ;  neither  does  the  ex- 
ception to  the  findings  in  the  present  record.  It  is  plain  therefore  that 
there  is  no  question  open  to  review  on  the  present  record,  except 
whether  the  facts  found  by  the  trial  court  support  its  judgment.    Sec- 
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tion  700,  R.  S.  U.  S. ;  United  States  Fidelity  &  G.  Co.  v.  Board  of 
Commissioners,  145  Fed.  144,  76  C.  C.  A.  114  (8th  Ct.);  Gibson  v. 
Luther,  196  Fed.  203,  116  C.  C.  A.  35  (8th  Ct.);  Felker  v.  First  Na- 
tional Bank,  196  Fed.  200,  116  C.  C.  A.  32  (8th  Ct.) ;  Keeley  v.  Ophir 
Hill  Consolidated  Mining  Co.,  169  Fed.  598,  95  C.  C.  A.  96  (8th  Ct.) ; 
York  V.  Washburn,  129  Fed.  564,  64  C.  C.  A.  132  (8th  Ct.);  Chicago 
G.  W.  Ry.  Co.  V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  176  Fed. 
237,  100  C.  C.  A.  41,  20  Ann.  Cas.  1200  (8th  Ct.) ;  Allen  v.  Knott,  171 
Fed.  76,  96  C.  C.  A.  180  (8th  Ct.) ;  Barnard  v.  Randle,  110  Fed.  906,  49 
C.  C.  A.  177  (8th  Ct).  This  presents  a  question  of  law  to  which  such 
argument,  as  has  been  made,  may  be  properly  addressed.  Guaranty 
Trust  Co.  of  New  York  v.  Koehler,  195  Fed.  669,  115  C.  C.  A.  475 
(8th  Ct.).  Following  the  argument  of  counsel  for  the  oil  company, 
the  questions  to  be  considered  may  be  arranged  as  follows:  First, 
do  the  findings  of  the  trial  court  show  that  there  was  such  a  mutual 
mistake  of  fact  on  the  part  of  both  Holcomb  and  Hall  and  the  oil 
company,  when  the  contract  for  the  purchase  of  the  lease  was  made,  as 
would  allow  the  oil  company  to  avoid  the  contract ;  second,  if  the  con- 
tract was  a  valid  one,  was  there  an  implied  warranty  of  title;  and, 
third,  if  there  was  an  implied  warranty  of  title,  was  there  such  a 
breach  thereof  as  would  allow  the  oil  company  to  rescind  the  contract. 
In  order  to  make  plain  the  contentions  of  counsel,  it  will  be  necessary 
to  briefly  state  the  nature  of  the  transaction  between  the  parties. 

[8,9]  On  November  8,  1909,  Charles  M.  Brian  and  Hettie  Brian, 
for  themselves,  and  Charles  M.  Brian,  as  guardian  of  Mary  Ellen 
Brian,  executed  and  delivered  to  James  Brann  an  oil  and  gas  mining 
lease  covering  a  tract  of  land  in  Okmulgee  county,  Okl.  This  lease 
contained  the  following  clause : 

**In  case  no  weU  be  commenced  on  the  above  premises  within  one  year 
from  the  date  hereof,  this  lease  shall  become  null  and  void  and  without  any 
further  effect  whatever,  unless  the  lessee  shall  pay  for  the  delay  at  the  rate 
of  one  hundred  sixty  ($160.00)  dollars  In  advance  for  each  and  every  year 
hereafter  until  a  well  is  commenced  or  his  lease  surrendered  as  hereinafter 
provided.  Such  payments  may  be  made  in  hand  or  deposited  in  Citizens'  Na- 
tional Bank  at  Okmulgee,  Oklahoma." 

November  12,  1910,  Hettie  E.  Brian,  Charles  M.  Brian,  and  Charles 
M.  Brian,  as  guardian  of  the  estate  of  Mary  Ellen  Brian,  a  minor, 
made,  executed,  and  delivered  to  Holcomb  and  Hall  for  the  sum  of 
$900  an  oil  and  gas  mining  lease  covering  the  same  property  as  the 
lease  by  the  same  parties  to  Brann.  On  the  same  day  Holcomb  and 
Hall  assigned  their  lease  to  the  Eastern  Oil  Company  for  the  agreed 
consideration  of  $3,200,  and  the  further  sum  of  $3,200  on  condition 
that  oil  should  be  found  on  the  land  in  paying  quantities.  There  is 
no  dispute  but  what  the  assignment  of  the  lease  was  made  to  the  oil 
company  and  that  the  oil  company  agreed  to  pay  therefor,  the  consid- 
eration above  mentioned.  The  oil  company  refused  to  pay  the  $3,200 
cash  for  the  alleged  reason  that  the  lease  to  Brann  had  been  contin- 
ued by  the  payment  by  Brann  of  the  $160  mentioned  in  the  para- 
graph that  we  have  hereinbefore  quoted;  no  well  having  been  com- 
menced on  the  land  as  provided  in  the  lease.  The  whole  controversy, 
therefore,  was  over  the  question  as  to  whether  the  Brann  lease  had 
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been  continued  in  force  and  as  to  whether  Holcomb  and  Hall  had 
represented  to  the  agent  of  the  oil  company  that  the  Brann  lease 
as  a  fact  had  been  rendered  void  by  the  failure  of  Brann  to  pay 
$160  in  advance  to  the  lessors  or  deposit  the  same  in  the  Citizens' 
National  Bank,  Okmulgee,  Okl.,  on  or  before  the  expiration  of  one 
year  from  date  of  the  lease.  If  the  payment  of  the  $160  was  not 
made  within  the  time  provided  for  in  the  lease,  the  lease,  according 
to  its  terms,  became  null  and  void,  and  the  oil  company  would  have  no 
defense  against  the  claim  of  Holcomb  and  Hall.  K  the  payment  of  the 
$160  was  made  in  accordance  with  the  terms  of  the  lease,  then  the 
lease  was  continued  in  force;  and  the  oil  company  claims  that  both 
Holcomb  and  Hall  and  itself,  having  believed  that  the  Brann  lease 
had  not  been  continued  in  force  by  the  payment  of  the  $160;  that 
there  was  such  a  mistake  of  fact  by  both  parties  that  the  oil  company 
could  avoid  the  contract  for  the  assignment  of  the  Holcomb  and  Hall 
lease  to  it ;  and  that,  if  the  contract  was  valid,  then,  the  lease  being 
personal  property,  there  was  an  implied  warranty  accompanying  its 
sale,  and,  that  warranty  having  been  breached,  it  can  avoid  the  con- 
tract for  that  reason.  Under  the  findings  made  by  the  court,  we  do 
not  think  that  either  of  the  defenses  of  counsel  for  the  oil  company 
can  be  maintained. 

The  trial  court  found  as  a  fact  that  no  well  was  commenced  on  the 
land  described  in  the  Brann  lease  within  one  year  from  the  date  there- 
of, and  that  Brann  did  not  pay  for  the  delay,  the  sum  of  $160,  in  ad- 
vance, either  to  the  lessors  or  deposit  the  same  in  the  Citizens'  National 
Bank  at  Okmulgee,  Okl.,  on  or  before  November  8,  1910.  This  finding 
in  itself  would  defeat  the  claim  of  the  oil  company ;  but  the  court  pro- 
ceeded further  and  found  that  Holcomb  and  Hall  did  not  represent  as 
a  fact  that  no  well  had  been  commenced  upon  the  land  or  that  the  $160 
for  the  delay  had  not  been  paid  to  the  lessors  or  deposited  in  the  bank, 
but  their  statements  were  that  they  were  informed  by  the  lessors  and 
the  bank  that  the  payment  had  not  been  made,  and  the  court  further 
found  that  the  agent  of  the  oil  company,  who  negotiated  the  assign- 
ment of  the  lease,  had  all  the  information  as  to  what  Brann  had  done 
or  not  done  in  complying  with  the  terms  of  his  lease  that  Holcomb 
and  Hall  had.  These  findings  compel  a  judgment  in  favor  of  Holcomb 
and  Hall  against  the  oil  company,  as  under  these  findings  the  Brann 
lease  had  become  null  and  void,  or,  if  that  is  not  so,  Acre  was  no 
warranty. 

Judgment  affirmed. 
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(212  Fed.  132) 

ORDER    OF    UNITED    COMMERCIAL    TRAVELERS    OF    AMERICA    v. 

YOUNG. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  2,  1914.) 

No.  3986. 

1.  Insurance   (§   755*) — B^atebnal   Insurance — ^autuobitt  of   Local   Of- 

ficers. 

The  secretary  treasurer  of  a  local  council  of  a  fraternal  insurance 
order  has  no  authority  to  waive  the  constitution  and  by-laws  of  the  or- 
der stipulating  for  payment  to  a  beneficiary  a  specified  sum  on  the  death 
of  a  member  in  good  standing,  but  that  members  shall  be  deemed  in  good 
standing  so  long  only  as  they  pay  dues  and  assessments  as  they  become 
due,  and  that  any  member  failing  to  pay  them  at  maturity  shall,  by 
virtue  thereof,  forfeit  his  good  standing,  and  a  practice  between  the  local 
ofiicer  and  a  member  thereof  for  the  payment  of  dues  and  assessments 
after  maturity  is  not  binding  on  the  order  unless  authorized  or  ratified. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  1907-1916; 
Dec.  Dig.  §  755.*] 

2.  Appeal  and  Error  (§  750*) — Questions  Reviewable — ^Exceptions. 

Where,  in  an  action  against  a  fraternal  insurance  order,  defended  on 
the  ground  that  the  member  was  not  in  good  standing  at  his  death,  the 
court  over  the  objection  of  the  order  admitted  evidence  of  a  custom  be- 
tween an  officer  of  a  local  council  of  the  order  and  the  member,  for  pay- 
ment of  dues  and  assessments  after  maturity,  and  defendant  excepted 
before  the  jury  retired  to  a  charge  that  there  had  been  testimony  as  to 
the  custom,  and  that  such  testimony  was  withdrawn  except  as  to  the 
question  of  payment  on  the  ground  that  it  failed  to  specify  with  sufficient 
particularity  the  evidence  intended  to  be  withdrawn,  and  the  portion  of 
the  charge  was  assigned  as  error,  the  ruling  on  the  evidence  was  re- 
viewable, though  not  assigned  as  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f{  3074- 
30S3;   Dec.  Dig.  §  750.*] 

3.  Appeal  and  Error  (§  1053*) — Review — Admission  op  Evidence — Cubing 

OF  Error  by  Instructions. 

In  an  action  against  a  fraternal  insurance  order,  defended  on  the 
ground  that  the  member  was  not  at  his  death  In  good  standing,  because 
of  his  failure  to  pay  dues  and  assessments  at  maturity,  the  error  in  ad- 
mitting evidence  of  the  custom,  between  the  secretary  of  the  local  coun- 
cil and  the  member,  permitting  the  payment  of  dues  and  assessments 
after  maturity,  was  not  cured  by  an  instruction  withdrawing  the  testi- 
mony as  to  custom,  except  as  to  the  question  of  payment  since  all  the 
evidence  as  to  custom  related  to  the  issue  of  payment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  If  4178- 
4184 ;   Dec.  Dig.  f  1053.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;   Smith  McPherson,  Judge. 

Action  by  May  Baker  Young  against  the  order  of  United  Com- 
mercial Travelers  of  America.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed,  and  new  trial  granted. 

Lowry  F.  Sater,  of  Columbus,  Ohio  (James  J.  Smith,  of  Ottumwa, 
Iowa,  and  Vorys,  Sater,  Seymour  &  Pease,  of  Columbus,  Ohio,  on  the 
brief),  for  plaintiff  in  error. 

R.  L.  Parrish,  of  Des  Moines,  Iowa  (Gilmore  &  Moon,  of  Ottumwa, 
Iowa,  and  A.  L.  Hager,  of  Des  Moines,  Iowa,  on  the  brief),  for  defend- 
ant in  error. 

*For  other  cases  see  same  topic  &  S  nu.\:ber  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

GARLAND,  Circuit  Judge.  This  action  was  brought  by  May 
Baker  Young,  as  plaintiff,  against  the  Order  of  United  Commercial 
Travelers  of  America,  as  defendant,  to  recover  as  beneficiary  the 
sum  claimed  to  be  due  her  upon  the  death  of  her  husband,  Lew  H. 
Young,  a  member  of  the  order.  Section  5  of  article  6  of  the  constitu- 
tion and  by-laws  of  the  defendant  provides : 

**If  any  member  of  the  order  (other  than  a  social  member)  who  has  paid, 
when  due,  all  fees,  fines,  costs,  dues  and  assessments  charged  or  levied 
against  him,  shall  sustain,  during  the  continuance  of  his  membership,  and 
while  in  good  standing,  bodily  injury  effected  through  external,  violent 
and  accidental  means,  which  alone  and  Independent  of  all  other  causes  shall 
occasion  death  Immediately  or  within  six  months  from  the  happening  there- 
of, the  Order  of  United  Commercial  Travelers  of  America,  within  ninety 
days  of  receipt  of  satisfactory  proof  of  said  accidental  death,  shall  pay  to 
the  person  or  persons  entitled  thereto  the  sum  of  five  thousand  (?5,000.00) 
dollars,  and  shall  also  pay  to  the  person  or  persons  entitled  thereto,  as 
aforesaid,  thirteen  hundred  ($1,300.00)  dollars  in  weekly  installments  of 
twenty-five  ($25.00)  dollars  each,  the  first  of  such  ^"^ekly  installments  to 
be  paid  within  ninety  days  from  the  receipt  of  such  proof  of  death." 

Section  4  of  article  4  of  the  constitution  of  defendant  provides : 

•*A11  members  of  the  order  shall  be  considered  in  good  standing  so  long 
only  as  they  pay,  when  and  as  the  same  become  due  and  payable,  all  fees, 
fines,  costs,  dues  and  assessments  charged  or  levied  against  them,  and  sup- 
port the  principles  of  the  order,  and  faithfully  observe  its  constitution,  by- 
laws, rules  and  edicts  approved  by  the  Supreme  Executive  Committee  or  the 
Supreme  Council,  as  such  constitution,  by-laws,  rules  and  edicts  now  exist, 
or  as  they  may  hereafter  be  added  to,  revised,  altered  or  amended." 

Section  7  of  article  4  provides : 

"Any  member  who  fails  to  pay  the  fees,  fines,  costs,  dues  or  any  assess- 
ment charged  or  levied  against  him,  when  and  as  same  become  due  and  paya- 
ble, shall  immediately  on  the  happening  of  such  default  and  by  virtue  there- 
of forfeit  his  good  standing  in  the  order,  and  he  and  every  person  or  persons 
claiming  under  him  and  by  virtue  of  his  membership  shall  likewise,  at  the 
time  such  default  occurs  and  by  virtue  thereof,  forfeit  all  right  to  indemnity 
and  benefits  of  whatsoever  character;  while  he  thus  continues  in  bad  stand- 
ing, the  sending  to  him  of  notice  of  any  assessment  or  the  making  of  de- 
mand on  him  for  any  fees,  fines,  costs,  dues  or  assessments  shall  not  con- 
stitute or  be  a  waiver  of  such  forfeiture." 

As  a  defense  the  defendant  pleaded  as  follows : 

*'The  defendant  further  alleges  that  the  said  Lew  H.  Young,  at  the  time 
of  his  death,  had  failed  to  pay  assessment  No.  105,  which  became  due 
and  payable  on  the  24th  day  of  April,  1911,  and  that  by  reason  of  said 
default,  and  by  virtue  thereof,  he  forfeited  his  good  standing  in  the  de- 
fendant order,  and  continued  to  be  in  default  up  to  and  including  the  10th 
day  of  May,  A.  D.  1911,  the  date  of  his  death,  and  that  by  reason  of  his 
negligence,  refusal,  and  failure  to  pay  said  assessment  on  or  before  the  24th 
day  of  April,  1911,  and  \Nlthin  the  time  as  provided  for  by  the  provisions 
of  the  constitution  and  by-laws  of  the  defendant  order,  the  said  Lew  H. 
Young  forfeited  any  and  all  rights  to  indemnity,  or  death  benefits,  to  which 
he,  the  plaintiff,  or  any  other  person  or  persons,  might  claim  under  and 
by  reason  of  his  membership  in  said  defendant  order." 

On  the  trial  of  the  action  the  defendant  called  as  a  witness,  C.  C. 
Porter,  secretary  treasurer  of  Ottumwa  Council  No.  169,  who  testified 
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on  direct  examination  that  Lew  H.  Young,  at  the  time  of  his  death 
on  May  10,  1911,  had  not  paid  assessment  No.  105,  due  April  24,  1911, 
nor  his  quarterly  dues  which  were  due  and  payable  April  1,  1911.  On 
cross-examination  counsel  for  the  plaintiff,  for  the  purpose  of  show- 
ing that  there  was  a  practice  or  custom  prevailing  with  reference  to 
the  payment  of  dues  and  assessments  by  some  members  of  Ottumwa 
Council  No.  169,  among  whom  was  Lew  H.  Young,  which  permitted 
those  members  to  pay  their  dues  or  assessments  at  any  time  prior  to 
the  date  that  the  secretary  treasurer  was  obliged  to  report  the  same 
to  the  Supreme  Council,  propounded  the  following  questions  to  the 
witness : 

**Q.  Didn't  you  frequently,  when  he  failed  to  pay  his  dues,  didn't  you  pay 
them  yourself? 

"Mr.  Sater:    I  object  to  that  as  incompetent,  irrelevant,  and  immaterial. 

"The  Court:    He  may  answer. 

**A.  Occasionally.  Q.  Occasionally  paid  them  yourself?  A.  Yes,  sir.  Q. 
Didn't  you  have  an  understanding  with  Mr.  Young  that  he  would  not  be 
obliged  to  pay  his  dues  until  the  time  you  had  to  pay  them  to  the  com- 
pany? A.  No,  sir.  Q.  Do  you  remember  conversation  I  had  with  you,  Mr. 
Moon  and  I  had  with  you?  Along  last  summer  in  this  city?  A.  Perhaps. 
Q.  Didn't  you  at  that  time  say  to  me  and  Mr.  Moon  that  there  were  15  or 
20  of  these  members  that  you  were  carrying  along  in  this  way?  A.  Per- 
haps. Q.  Didn't  you  say  you  were  interested  in  carrying  them  along?  A. 
Perhaps.  Q.  Didn't  you  say  to  us  that  time  that  if  Lew  Young  had  been 
living  when  you  sent  in  your  money  you  would  have  sent  in  the  money 
and  reported  him  in  good  standing? 

**Mr.  Sater:  We  object  to  that  as  not  binding  upon  the  company.  (No 
ruling). 

"A.  Perhaps.  Q.  Isn't  it  true.  A.  It  may  be  true.  If  you  and  Judge 
Moon  would  say  that  I  said  so,  then  I  would  confirm  that  I  said  so.  Q. 
Isn't  it  true  that  you  paid  these  dues  whether  you  paid  them  in  or  not? 

"Mr.  Sater:  I  would  like  to  make  one  general  objection  here,  your  honor, 
as  incompetent  and  immaterial,  and  anything  done  by  this  witness  was  not 
binding  upon  the  defendant. 

"The  Court:    Objection  overruled  and  defendant  excepts. 

"Q.  You  are  acquainted  with  Mrs.  Young?  A.  Yes,  sir.  Q.  She  frequently 
called  you  upon  the  phone  regarding  Mr.  Young's  dues?  A.  Never,  to  my 
knowledge.  Q.  When  Mr.  Young's  dues  would  become  due  and  they  were 
not  paid,  would  she  not  call  you  up  on  the  phone,  and  you  said,  'That  is  all 
right  until  I  have  to  send  oflC  the  money?'  A.  Never,  to  my  best  knowledge 
and  beUef." 

[1]  It  was  clearly  error  to  permit  the  witness  to  be  interrogated  as 
to  the  custom  and  practice  existing  in  regard  to  th^  collection  of  dues 
from  Lew  H.  Young,  as  Porter  had  no  authority  whatever  to  waive 
the  provisions  of  the  constitution  and  by-laws  of  the  order,  and  it  was 
not  claimed  or  shown  that  the  order  had  ever  authorized  or  ratified 
any  such  practice.  Northern  Assurance  Co.  v.  Grandview  Bldg.  As- 
soc, 183  U.  S.  308,  22  Sup.  Ct.  133,  46  L.  Ed.  213 ;  Modern  Woodmen 
of  America  v.  Tevis,  117  Fed.  369,  54  C.  C.  A.  293 ;  Supreme  Council 
of  Royal  Arcanum  v.  Taylor,  121  Fed.  66,  57  C.  C.  A.  406 ;  Scottish 
Union  &  Nat.  Ins.  Co.  v.  Encampment  Smelting  Co.,  166  Fed.  231, 
92  C.  C.  A.  139;  New  York  Life  Ins.  Co.  v.  Slocum,  177  Fed.  842, 
101  C.  C.  A.  56;  Locomotive  Engineers'  Mut.  Life  &  Ace.  Ins.  Assoc. 
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V.  Thomas,  206  Fed.  409,  124  C.  C.  A.  291 ;  Slocum  v.  New  York  Life 
Ins.  Co.,  228  U.  S.  374,  33  Sup.  Ct.  523,  57  L.  Ed.  879. 

The  ruling  of  the  court  in  overruling  the  objection  of  counsel,  how- 
ever, is  not  assigned  as  error.  This  omission  undoubtedly  was  caused 
by  th«  fact  that  when  the  court  came  to  charge  the  jury,  it  used  the 
following  language : 

**There  has  been  a  good  deal  of  testimony  In  this  case  with  reference  to 
the  habit  or  custom  at  Ottumwa  between  Mr.  Young  and  the  witness  Porter 
who  \^ti8  secretary  of  the  local  organization.  That  testimony  is  withdrawn 
from  your  consideration  except  as  to  one  phase;  as  to  the  question  of  pay- 
ment" 

[2,  3]  Laying  aside  the  question  as  to  whether  the  court  could  have 
cured  the  error  committed  in  the  admission  of  evidence  as  to  a  custom 
and  practice  between  the  witness  and  Lew  H.  Young,  by  merely  say- 
ing to  the  jury  that  it  was  withdrawn,  we  think  that  the  language  of 
the  court  wholly  failed  to  accomplish  the  purpose  that  the  court  had 
in  view.  The  court  withdrew  from  the  consideration  of  the  jury  the 
testimony  with  reference  to  the  habit  or  custom  at  Ottumwa  between 
Mr.  Young  and  the  witness  Porter,  except  on  the  question  of  payment. 
All  of  the  evidence  as  to  the  habit  or  custom  between  Lew  H.  Young 
and  the  witness  Porter  was  on  the  question  of  payment.  So  far  as 
the  jury  were  concerned  nothing  was  withdrawn,  and  the  jury  may 
have  found  that  by  the  custom  and  practice  existing  between  the  wit- 
ness and  Lew  H.  Young,  the  payment  of  assessment  and  dues  at  the 
time  they  were  required  to  be  paid  by  the  constitution  and  by-laws 
of  the  order,  was  not  necessary.  Counsel  for  the  defendant,  before 
the  retirement  of  the  jury,  excepted  to  the  language  above  set  forth, 
on  the  ground  that  it  failed  to  specify  with  sufficient  particularity  the 
evidence  intended  to  be  withdrawn,  and  this  portion  of  the  charge  of 
the  court  is  assigned  as  error.  So  we  think  that  the  court's  attention, 
both  at  the  time  the  evidence  was  admitted  and  at  the  time  the  charge 
was  given  to  the  jury,  was  sharply  called  to  the  contention  of  counsel 
for  the  defendant  in  regard  to  this  character  of  evidence.  We,  there- 
fore, are  of  the  opinion  that  the  error  committed  by  the  court  in  the 
admission  of  evidence  as  to  the  custom  existing  between  Lew  H. 
Young  and  Secretary  Porter  was  not  cured  by  what  the  court  said 
to  the  jury,  and  that  in  the  case  at  bar  the  error  was  very  prejudicial 
for  the  reason  that  the  record  presents  a  very  serious  question  as  to 
whether  the  assessment  due  April  24,  1911,  or  the  quarterly  dues  which 
became  due  and  payable  April  1,  1911,  were  ever  paid;  and  the  evi- 
dence in  regard  to  the  custom  might  have  been  all  that  saved  the  case 
for  the  plaintiff.  We  do  not,  however,  express  any  opinion  as  to 
whether  the  evidence  as  to  payment  did  or  did  not  require  the  case 
to  be  submitted  to  the  jury.  There  was  nothing  stated  by  the  court 
to  the  jury  upon  the  question  of  waiver,  for  the  reason,  undoubtedly, 
that  the  trial  court  thought  the  evidence  on  that  question  was  with- 
drawn.    So  the  jury  was  not  instructed  upon  the  subject  of  waiver, 
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and  under  the  charge  of  the  court  the  jury  might  well  consider  all 
the  evidence  that  was  admitted  upon  the  question  of  payment. 

For  the  error  in  admitting  the  evidence  as  to  the  custom  and  prac- 
tice in  regard  to  the  payment  of  dues  and  assessments  existing  be- 
tween Secretary  Porter  and  Lew  H.  Young,  the  judgment  below  must 
be  reversed  and  the  case  remanded,  with  instructions  to  grant  a  new 
trial ;  and  it  is  so  ordered. 


(212  Fed.  140) 

FIRST  NAT.  BANK  OF  CAPITOL  HILL  v.  MURRAY,  Comptroller  of  the 

Currency. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  16,  1914.) 

No.  3901. 

1.  Banks  and  Banking  (>  234*) — ^National  Banks — Organization. 

There  is  no  right  to  organize  and  carry  on  the  business  of  a  national 
bank  except  on  the  conditions  and  in  the  manner  prescribed  by  the  acts 
of  Congress  regulating  national  banks  (Rev.  St  U.  S.  §§  5134,  5190,  5191 
[U.  S.  Comp.  St  1901,  pp.  3454,  3486] ;  Act  March  14,  1900,  c  41.  31  Stat 
48  [U.  S.  Comp.  St.  1901,  p.  3461] ;  Act  May  1,  1886,  c.  73,  24  Stat  18  [U. 
S.  Comp.  St.  1901,  p.  3462];  Act  June  20,  1874,  c  343,  18  Stat  123  [U. 
S.  Comp.  St.  1901,  p.  3487] ;  Act  March  3,  1887,  c.  378,  24  Stat  559  [U. 
S.  Comp.  St  1901,  p.  3490]),  of  which  aU  must  take  notice. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  879- 
967,  970-1127 ;    Dec.  Dig.  §  234.*] 

2.  Banks  and  Banking  (§  235*) — ^National  Banks— Contbol — Cokptboixeb 

OP  Currency — Acts — Review. 

Acts  of  the  Comptroller  of  the  currency  witliln  the  National  Banking 
Law  conferring  on  him  extensive  powers  of  control  and  visitation  over  na- 
tional banks  are  not  subject  to  review  by  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  879- 
887 ;   Dec.  Dig.  $  235.*] 

3.  Banks  and  Banking  (§  239*) — Nationai.  Banks — Organization — Change 

OF  Location — Condition^--Comptrolijeb  of  Currency. 

The  National  Banking  Acts  require  the  Comptroller's  certificate  of 
organization  of  a  national  bank  to  state  the  place  where  its  operations 
are  to  be  carried  on,  and  declares  that  its  business  shall  be  transacted 
at  an  office  or  banking  house  at  the  place  specified.  The  reserve  required 
of  a  national  bank  in  a  nonreserve  locality  is  but  15  per  cent,  of  its  de- 
posits, while  25  per  cent  is  required  in  a  reserve  city.  A  national  bank 
in  a  city  of  more  than  50,000  is  required  to  have  a  capital  of  $200,000.  but 
with  the  approval  of  the  Secretary  of  the  Treasury,  it  may,  hi  a  place  of 
3,000  inhabitants  or  less,  have  a  capital  of  $25,000.  Such  banks  may 
change  their  place  of  business  from  one  place  to  another  in  the  same  state 
not  more  than  30  miles  distant  with  the  approval  of  the  Comptroller, 
but  such  change  is  not  valid  until  the  Comptroller  has  issued  his  cer- 
tificate of  approval.  Held,  that  where  a  national  bank  located  in  a  suburb 
outside  the  corporate  limits  of  Oklahoma  City,  having  a  population  of 
not  to  exceed  3,000,  was  chartered  with  a  capital  of  $25,000,  and,  after 
the  suburb  had  been  included  in  the  city,  the  Comptroller  refused  per- 
mission to  move  the  bank's  place  of  business  into  the  business  section  of 
the  city  unless  it  increased  its  capital  to  at  least  $200,000  and  agreed  to 
comply  with  the  law  regulating  reserves  in  reserve  cities,  of  which  Okla- 
homa City  was  one,  the  alteration  of  the  city's  boundaries  did  not  entitle 
the  bank  to  so  remove  without  compliance  with  the  Comptroller's  condi- 
tions,   and,   it  having  removed   without  fulfilling   such   conditions,   the 

*For  other  cases  see  same  topic  &  §  nxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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CJomptroUer  was  entitled  to  maintain  a  suit  for  the  forfeiture  of  its 
charter. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f  893 ; 
Dec.  Dig.  §  239.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Action  by  Lawrence  O.  Murray,  as  Comptroller  of  the  Currency, 
against  the  First  National  Bank  of  Capitol  Hill.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C.  B.  Stuart  and  A.  C.  Cruce,  both  of  Oklahoma  City,  Okl,  and  W. 
I.  Gilbert,  of  Los  Angeles,  Cal.,  for  plaintiff  in  error. 

Isaac  D.  Taylor,  Asst.  U.  S.  Atty.,  of  Guthrie,  Okl.  (Homer  N. 
Boardman,  U.  S.  Atty.,  of  Oklahoma  City,  Okl.,  on  the  brief),  for  de- 
fendant in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  The  First  National  Bank  of  Capitol  Hill, 
Okl.,  complains  of  a  judgment  in  a  suit  by  the  Comptroller  of  the 
Currency  forfeiting  its  charter  because  its  directors  knowingly  violated 
the  national  banking  laws.  Section  5239,  Rev.  St.  (3  U.  S.  Comp.  St. 
1901,  p.  3515). 

The  bank  was  chartered  in  1909  with  a  capital  of  $25,000  to  do 
business  in  the  village  of  Capitol  Hill,  Okl.,  a  suburb  outside  the  cor- 
porate limits  of  Oklahoma  City.  Less  than  a  month  afterwards,  by 
proceedings  under  the  local  laws,  the  limits  of  the  city  were  enlarged 
to  include  the  village.  Capitol  Hill  had  not  exceeding  3,000  inhabit- 
ants; Oklahoma  City  a  population  of  over  50,000.  Thereupon  the 
bank,  desiring  to  remove  its  banking  house  to  the  business  section  of 
Oklahoma  City  within  its  original  limits,  applied  to  the  Comptroller 
for  permission  to  do  so.  The  Comptroller  refused  to  permit  the 
change  unless  the  bank  increased  its  capital  stock  to  at  least  $200,000, 
changed  its  name  to  Capitol  Hill  National  Bank  of  Oklahoma  City, 
and  agreed  to  comply  with  the  provisions  of  the  law  relating  to  re- 
serves to  be  held  by  banks  in  reserve  cities,  Oklahoma  City  being  of 
that  character.  The  bank  having  declined  to  comply  with  these  condi- 
tions and  having  removed  its  place  of  business  to  the  location  desired, 
the  Comptroller  brought  action  with  the  result  above  indicated. 

The  statutes  relating  to  the  situation  provide  as  follows:  The  or- 
ganization certificate  of  a  national  banking  association  must  state  the 
name  adopted  which  is  subject  to  the  approval  of  the  Comptroller.  It 
must  also  state  the  place  where  its  operations  of  discount  and  deposit 
are  to  be  carried  on,  and  its  usual  business  shall  be  transacted  at  an 
office  or  banking  house  in  the  place  so  specified.  The  reserve  required 
to  be  maintained  by  a  national  bank  in  a  nonreserve  locality  is  15  per 
cent,  of  its  deposits,  while  in  a  reserve  city  it  is  25  per  cent.  Generally 
a  national  bank  cannot  be  organized  with  a  capital  less  than  $100,000, 
nor,  in  a  city  of  more  than  50,000  inhabitants,  with  a  capital  less  than 

^For  other  cases  see  same  topic  A  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


654  128  C.  C.  A.  REPORTS 

$200,000 ;  but,  with  the  approval  of  the  Secretary  of  the  Treasury,  it 
may,  in  a  place  of  3,000  inhabitants  or  less,  have  a  capital  of  at  least 
$25,000,  and  in  a  place  of  not  exceeding  6,000  inhabitants  a  capital  not 
less  than  $50,000.  A  national  bank  may  change  its  name  or  the 
"place"  where  its  operations  of  discount  and  deposit  are  carried  on  to 
any  other  **place"  in  the  same  state  not  more  than  30  miles  distant 
with  the  approval  of  the  Comptroller,  but  no  such  change  shall  be  valid 
until  the  Comptroller  has  issued  his  certificate  of  approval.  Sections 
5134,  5190,  Rev.  St.  (U.  S.  Comp.  St.  1901,  pp.  3454,  3486);  Act  of 
March  14,  1900,  c.  41,  31  Stat.  48  (U.  S.  Comp.  St.  1901,  p.  3461); 
Act  of  May  1,  1886,  c.  7i,  24  Stat.  18  (U.  S.  Comp.  St.  1901,  p.  3462) ; 
section  5191,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  3486);  Act  June  20. 
1874,  c.  343,  18  Stat.  123  (U.  S.  Comp.  St.  1901,  p.  3487) ;  Act  March 
3,  1887,  c.  378,  24  Stat.  559  (U.  S.  Comp.  St.  1901,  p.  3490). 

[1]  There  is  no  right  to  organize  and  carry  on  the  business  of  a 
national  bank  except  upon  the  conditions  and  in  the  way  prescribed  by 
the  acts  of  Congress,  of  which  all  must  take  notice.  McCormick  v. 
Market  Bank,  165  U.  S.  538,  17  Sup.  Ct.  433, 41  L.  Ed.  817. 

[2^  3]  Extensive  powers  of  control  and  visitation  have  been  confided 
to  the  Comptroller  of  the  Currency,  and  his  acts  within  the  law  are 
not  subject  to  review  by  the  courts.  The  above  provisions  of  the  acts 
of  Congress  were  intended  to  secure  uniformity,  efficiency,  and  safety 
in  the  conduct  of  the  business  authorized,  and  they  should  be  construed 
in  the  light  of  that  purpose.  It  is  important  that  there  should  be  a 
due  proportion  between  the  capitalization  and  the  amount  of  deposits 
which  may  reasonably  be  expected  in  a  village,  town  or  city  in  which 
a  bank  is  located.  The  value  of  a  bank  as  an  aid  to  business  is  af- 
fected by  the  amount  it  is  authorized  to  lend  its  customers,  and  a  na- 
tional bank  is  prohibited  from  lending  a  single  borrower  more  than  a 
prescribed  per  cent,  of  its  paid  capital.  The  larger  or  more  populous 
the  locality,  the  greater,  ordinarily,  may  be  the  needs  of  customers. 
Again,  the  maximum  limit  of  the  required  surplus  which  makes  for 
financial  soundness  of  such  institutions  is  also  proportioned  to  the 
amount  of  capital.  The  reserve  required  by  the  law  was  15  per  cent, 
in  Capitol  Hill ;  it  is  25  per  cent,  in  Oklahoma  City.  We  do  not  think 
the  Capitol  Hill  Bank  acquired,  through  the  action  of  the  local  au- 
thorities, immunity  from  those  requirements  of  the  Comptroller  which 
could  have  been  imposed  had  it  first  sought  a  certificate  of  author- 
ity to  do  business  in  Oklahoma  City.  It  insists  upon  carrying  its 
meager  equipment  just  acquired  into  the  larger  and  more  important 
field  of  action  solely  because  of  a  local  occurrence  foreign  to  the  spirit 
and  intent  of  the  federal  statutes  and  in  which  no  one  charged  with 
the  administration  of  those  statutes  participated.  If  it  should  prevail 
in  this,  a  way  is  pointed  out  by  which  interested  persons  advised  of 
impending  changes  of  municipal  limits  may  evade  the  commands  and 
prohibitions  of  Congress  on  a  subject  peculiarly  within  its  exclusive 
jurisdiction.  Had  the  bank  sought  authority  at  first  to  do  business  in 
the  city  on  village  conditions,  it  would  certainly  have  been  refused  as 
contrary  to  law ;  it  should  not  be  indirectly  secured  in  the  way  shown. 
Though  the  separate  identity  of  the  village  has  been  by  the  action  of 
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the  local  authorities  and  for  local  governmental  purposes  merged  in 
that  of  the  city,  the  city  is  not  in  the  circimistances  of  this  case  the 
same  "place"  as  the  village  within  the  meaning  of  the  federal  statutes 
and  the  action  of  the  Comptroller  sought  and  obtained  by  the  organ- 
izers of  the  bank. 
The  judgment  is  affirmed. 


<212  Fed.  143) 

THULLEN  V.  TRIUMPH  ELECTRIC  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    March  30,  1914.) 

No.  1817. 

Injunction  (J  143*) — Pbeliminart  Injunction — Right  to  Writ — Equity 
Rules. 

Where,  in  a  suit  to  compel  specific  performance  of  a  contract  to  assign 
to  complainant  any  patents  obtained  on  Inventions  conceived  by  defend- 
ant whUe  in  complalnant^s  employ,  the  bill  charged  that  defendant  had 
obtained  a  specific  patent  on  an  electric  motor  controller,  but  had  refused 
to  assign  the  same,  and  was  endeavoring  to  sell  the  patent  to  others,  and, 
if  he  succeeded  in  transferring  the  same  to  Innocent  third  parties,  com- 
plainant would  be  remediless,  it  sufficiently  showed  that  in  that  event 
complainant  would  suffer  immediate  and  irreparable  loss,  so  as  to  entitle 
it  to  a  preliminary  injunction  without  notice  against  such  transfer,  under 
equity  rule  73  (33  Sup.  Ct.  xxxlx),  providing  that  no  restraining  order 
shall  be  granted  without  notice,  unless  it  clearly  appears  from  specific 
facts  that  immediate  or  irreparable  loss  or  damage  will  result  from  the 
refusal  thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  |  315;  Dec. 
Dig.  §  143.  ♦] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

.Suit  by  the  Triumph  Electric  Company  against  Louis  H.  Thullen. 
From  an  interlocutory  decree,  granting  complainant  a  preliminary  in- 
junction (209  Fed.  938),  defendant  appeals.    Affirmed. 

E.  H.  Fairbanks  and  Furth,  Singer  &  Bortin,  all  of  Philadelphia, 
Pa.,  for  appellant. 

Henry  N.  Paul,  Jr.,  of  Philadelphia,  Pa.,  and  Lawrence  K.  Sager, 
of  New  York  City,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  by  the  defendant  below 
from  an  interlocutory  decree  granting  a  preliminary  injunction,  upon 
a  bill  of  complaint,  duly  sworn  to,  alleging  that  by  virtue  of  certain 
agreements  between  complainant  and  defendant,  complainant  is  the 
owner  of  letters  patent  No.  1,070,638,  issued  to  defendant  August 
19,  1913,  and  asking  for  a  decree  establishing  such  ownership  and 
compelling  the  defendant  to  execute  a  proper  transfer  of  the  same  to 
plaintiff.  From  the  allegation  of  the  bill,  the  moving  affidavit?,  and 
the  opinion  of  the  court  below,  granting  the  motion  for  a  preliminary 
injunction,  the  following  statement  of  facts  is  summarized: 

*For  oth^r  ca'^es  pee  tame  topic  &  §  numbrr  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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The  complainant,  the  Triumph  Electric  Company,  is  a  corporation 
engaged  in  the  manufacture  of  electric  apparatus  and  machinery  of 
various  general  types,  including  electric  motors  for  various  purposes. 
The  defendant  was  employed  by  the  complainant  from  about  Decem- 
ber, 1909,  until'  April,  1913,  as  its  chief  electrical  engineer.  Just  be- 
fore the  time  of  his  employment,  the  parties  made  an  agreement  in  the 
form  of  a  letter,  dated  November  22,  1909,  which  is  set  forth  in  the 
bill  of  complaint.  By  subsequent  letters,  this  agreement  was  kept 
in  force  until  February  1,  1913,  with  the  exception  of  a  change  in 
the  amount  of  compensation  and  terms  of  payment  not  here  material. 

The  making  of  these  agreements  is  not  in  controversy,  and  it  is 
conceded  that  the  particular  part  of  the  agreement  involved  is  con- 
tained in  the  second  and  third  paragraphs  of  the  letter  of  November 
22,  1909,  as  follows : 

"It  is  mutually  understood  and  agreed  that  you  will  devote  your  entire 
time  and  attention  to  the  interests  of  this  company,  that,  while  in  its  em- 
ploy, In  the  event  of  any  design  being  capable  of  being  made  the  subject- 
matter  of  a  patent  application,  such  application  and  patent  shall  be  assigned 
to  the  company,  they  paying  the  necessary  attorney  and  Patent  Office  fees. 

"It  is  understood  that  this  does  not  apply  to  any  patentable  design  you 
may  discover,  not  applicable  to  the  line  manufactured  by  this  company." 

While  the  defendant  was  employed  under  this  agreement,  he  in- 
vented a  "control  system  for  electric  motors"  and  applied  for  a  pat- 
ent upon  said  system  on  December  11,  1912.  The  patent  was  granted 
to  defendant  August  13,  1913,  after  his  employment  had  terminated. 
Complainant  alleges  that,  upon  learning  of  the  granting  of  this  pat- 
ent, and  that  defendant  was  endeavoring  to  dispose  of  the  same  to 
other  parties,  it  promptly  brought  the  suit  in  the  case  now  before  us, 
oh  November  20,  1913.  The  bill  alleges  that  the  plaintiff  was  en- 
gaged in  the  manufacture  and  sale  of  electrical  apparatus  of  all  types 
and  classes  for  many  different  purposes,  and  that  the  defendant  has 
acted  as  its  chief  electrical  engineer  and  had  supervision  of  the  design 
and  manufacture  of  electrical  apparatus  and  systems  of  all  kinds,  in- 
cluding control  systems  for  electric  motors,  and  that  in  pursuance  of 
his  duties  as  such  electrical  engineer,  defendant  made  experiments 
and  research  work,  particularly  on  the  design  of  control  systems  for 
electric  motors,  in  the  factory  and  at  the  expense  of  the  complainant, 
these  experiments  and  research  work  leading  to  the  development  and 
invention  by  the  defendant  of  improved  designs  in  various  types  and 
classes  of  apparatus  and  electrical  systems. 

The  bill  further  alleges  that,  while  in  the  employ  of  the  plaintiff, 
the  defendant  invented  and  applied  for  the  patent  here  in  controversy, 
for  "control  system  for  electric  motors,"  that  the  invention  of  this 
patent  was  made  by  the  defendant  in  the  course  of  his  regular  duties, 
under  the  terms  of  the  agreement,  and  that  the  apparatus  embodying 
the  patented  system  was  built  at  plaintiff's  factory,  at  the  expense 
of  the  plaintiff,  for  one  of  its  customers,  in  the  regular  course  of 
plaintiff's  business.  It  is  further  alleged,  and  the  allegation  is  sup- 
ported by  the  moving  affidavits,  that  the  device  of  the  said  patent  was 
applicable  to  the  class  or  line  of  goods  manufactured  by  complainant. 

Motion  was  made  for  a  restraining  order,  upon  the  affidavit  of  the 
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president  of  the  complainant  company  setting  forth  that  he  had  been 
informed  and  believed  that  defendant  was  about  to  dispose  of  the  title 
or  rights  under  the  patent,  and  that  he  is  continuing  the  endeavor 
to  make  such  disposal.  The  affidavit  further  states  that  the  only 
recourse  which  plaintiff  has  for  protecting  its  rights  under  the  patent 
and  to  prevent  an  innocent  third  party  from  obtaining  the  rights 
thereunder,  without  notice  of  plaintiff's  claim,  is  to  resort  to  this  ac- 
tion and  obtain  a  restraining  order,  preventing  transfer  of  such  rights 
without  notice.  Appellant  objects  to  the  granting  of  the  restraining 
order,  on  the  ground  that  it  was  ex  parte,  without  notice  to  defendant 
and  without  any  averment  of  "immediate  and  irreparable  loss  or  dam- 
age,*' contrary  to  the  requirement  of  the  seventy-third  equity  rule  of 
the  Supreme  Court  (33  Sup.  Ct.  xxxix).  As  that  rule  only  requires 
that  no  restraining  order  shall  be  granted  without  notice  to  the  op- 
posite party,  unless  it  shall  clearly  appear  from  specific  facts  that 
immediate  and  irreparable  loss  or  damage  will  result  to  the  applicant^ 
it  is  only  necessary  to  point  out  what  is  very  obvious  from  the  rec- 
ord, that  the  specific  facts  shown  by  affidavit  make  it  appear  that  such 
irreparable  loss  to  the  complainant  will  occur  unless  it  may  have  the 
restraining  order  and  preliminary  injunction  appealed  from,  if  at  final 
hearing  the  complainant  establishes  his  title  to  the  property  which  is 
the  subject  matter  of  the  suit. 

Defendant  does  not  deny  that  he  was  attempting  to  dispose  of  the 
patent,  and  it  is  apparent  that  if  such  transfer  were  made  to  innocent 
third  parties,  for  value,  without  notice,  complainant  would  be  remedi- 
less, so  far  as  any  enforcement  of  its  right  to  a  transfer  of  the  patent 
from  the  defendant  is  concerned,  should  that  right  be  established  by 
final  decree. 

There  could  hardly  be  a  better  illustration  of  the  office  and  neces- 
sity of  a  restraining  order  than  is  presented  by  the  case  before  us. 

The  preliminary  injunction  as  decreed  is  the  ordinary  one  issued 
for  the  purpose  of  preserving  the  subject  matter  in  dispute,  until  time 
and  opportunity  is  afforded  for  a  judicial  investigation  of  the  rights 
in  controversy.  The  learned  judge  of  the  court  below  has  carefully 
discussed  the  moving  papers  for  the  preliminary  injunction  and  the 
counter  affidavits  of  the  defendant,  and  has  found  a  prima  facie  case 
in  favor  of  the  complainant,  justifying  him  in  the  exercise  of  his  ju- 
dicial discretion  in  granting  the  preliminary  injunction  asked  for.  He 
has,  moreover,  carefully  safeguarded  the  defendant's  rights,  by  re- 
quiring that  the  complainant  shall  give  bond  in  $5,000  to  secure  de- 
fendant from  loss,  in  the  event  of  complainant's  failing  at  final  hear- 
ing to  establish  its  right  to  the  ownership  of  the  patent. 

From  a  careful  examination  of  the  record  and  the  opinion  of  the 
court  below,  we  think  that  neither  the  restraining  order  nor  the  pre- 
liminary injunction  was  improperly  or  unwisely  issued.     The  decree 
of  the  court  below  is  therefore  affirmed. 
128  C.C.A.— 42 
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(212  Fed.  8S) 

DEAN  V.  DAVIS  et  aLt 

In  re  JONES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  11,  1914.) 

No.  1194. 

1.  Appeal  and  Ebbob  (§  854*) — Review — Affibmance — Gbounds. 

A  Judgment  appealed  from  will  be  affirmed  if  the  appellate  court  finds 
in  the  record  any  reason  which  it  considers  sound,  though  such  reason 
may  liave  been  rejected  by  the  trial  Judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3493, 
3404,  3408-3424,  3427-3430;   Dec.  Dig.  {  854.*] 

2.  Bankbuptct  (8  303*) — ^Fbaudulent  Conveyance — Insolvency — Evidence. 

In  a  suit  by  a  bankrupt's  trustee  to  set  aside  a  deed  of  trust  executed 
by  the  bankrupt  to  his  brother-in-law  for  a  present  advancement  of  funds 
to  satisfy  a  pressing  creditor,  on  the  ground  that  such  deed  of  trust  was 
fraudulent  as  to  creditors  in  violation  of  Bankr.  Act  July  1,  1898,  c  541,  S 
67e,  30  Stat  564  (U.  S.  Comp.  St.  1901,  p.  3449),  evidence  held  to  warrant 
a  finding  that  the  beneficiary  in  the  deed  at  the  time  of  making  the  ad- 
vancement knew  that  the  bankrupt  was  insolvent  and  that  the  effect  of 
the  deed,  if  enforced,  would  be  to  deprive  other  creditors  of  an  equal  par- 
ticipation in  the  distribution  of  assets. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  458-462; 
Dec.  Dig.  f  303.*] 

8.  Bankbuptcy   (§   165*) — Pbefebences — Pbesent   Considebation — Payment 
OF  Old  Debt. 

Where  defendant,  with  knowledge  of  the  bankruptcy  of  his  brother-in- 
law,  in  answer  to  an  appeal  for  aid  went  to  a  bank  which  was  pressing 
the  bankrupt  for  payment  of  certain  notes  and  advanced  funds  to  take  up 
the  notes,  receiving  them  from  the  bank  without  their  being  marked  paid, 
and  for  such  advancement  on  the  maturity  of  the  first  of  a  series  of 
notes  given  by  the  bankrupt  for  the  advancement  took  a  deed  of  trust 
covering  all  the  bankrupt's  property,  of  which  the  trustee  immediately 
took  possession,  defendant  thereby  participated  as  agent  of  the  bankrupt 
in  paying  the  bank,  taking  up  the  notes  and  securing  the  debt  the  notes 
given  to  him  being  regarded  as  mere  substitution  for  those  held  by  the 
bank,  and  hence  the  deed  of  trust  though  given  for  a  present  advance- 
ment was  an  unlawful  preference  in  violation  of  Bankr.  Act  July  1,  1898, 
C  541,  {  60b,  30  Stat  502  (U.  S.  Comp.  St  1901,  p.  3445). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  If  259,  260, 
266;   Dec.  Dig.  §  16o.*] 

4.  Bankbuptcy  (§  178*) — Fbaudulent  Conveyances — Deed  of  Tbust. 

The  deed  was  also  constructively  fraudulent  as  against  the  bankrupt's 
other  creditors  in  violation  of  Bankr.  Act  July  1,  1898,  c.  541,  |  67e,  30 
Stat.  564  (U.  S.  Comp.  St  1901,  p.  3449),  and  was  therefore  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  221,  264- 
274,  283,  284;  Dec.  Dig.  1 178.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Richmond :  Henry  A.  M.  Smith,  Judge. 

Action  by  R.  Beale  Davis,  trustee  in  bankruptcy  of  the  estate  of 
R.  Crawley  Jones,  bankrupt,  and  others,  against  Claude  M.  Dean. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Wyndham  R.  Meredith,  of  Richmond,  Va.,  for  appellant 
Bartlett  Roper,  Jr.,  of  Petersburg,  Va.,  for  appellees. 

*For  oU^er  ce  es  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  R«p'r  Index« 
fRehearlng  denied  June  13.  1914. 
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Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  The  property  of  R.  Crawley  Jones,  bank- 
rupt, was  sold  by  consent,  and  the  proceeds  of  the  sale  are  now  in  the 
hands  of  the  trustees  awaiting  final  decision  of  the  question  whether 
they  should  be  paid  to  the  general  creditors  of  the  bankrupt  or  to 
Claude  M.  Dean,  who  claims  under  a  deed  of  trust  or  mortgage  al- 
leged by  the  creditors  to  be  invalid  under  the  terms  of  the  bankruptcy 
statute. 

The  District  Judge  held :  First,  that  Dean  was  not  a  creditor  when 
the  trust  deed  was  executed,  but,  on  the  contrary,  took  the  trust  deed 
as  security  for  money  lent  at  the  time,  and  that  therefore  the  deed  of 
trust  could  not  be  annulled  as  a  preference  given  to  an  existing  cred- 
itor under  section  60b  of  the  Bankrupt  Statute;  and,  second,  that 
while  Dean  had  no  purpose  to  benefit  himself  and  was  guilty  of  no 
moral  obliquity,  yet  that  when  he  accepted  the  deed  of  trust  he  had 
reasonable  cause  to  believe  that  Jones  was  insolvent  and  that  its  effect 
would  be  to  defeat  the  provisions  of  the  Bankrupt  Law,  and  on  this 
ground  adjudged  the  deed  of  trust  fraudulent  under  section  67e  of 
Bie  act. 

The  petition  of  the  trustee  attacking  the  trust  deed  seems  to  have 
been  framed  in  main  reliance  on  section  60b,  forbidding  preferences  to 
antecedent  creditors  rather  than  on  section  67e  declaring  void  transfers 
made  to  hinder,  delay,  or  defraud  creditors.  But  this  is  not  important, 
since  the  allegations  of  fact  contained  in  the  petition  are  sufficient 
to  support  a  decree  annulling  the  deed  of  trust  under  either  section. 

[1]  This  court  must  affirm  the  judgment  of  the  trial  court  if  it 
finds  in  the  record  any  reason  which  it  considers  sound,  even  though 
the  District  Judge  may  have  rejected  that  reason  and  rested  his  de- 
cree on  some  other  ground.  Erwin  v.  Lowry,  48  U.  S.  (7  How.)  172, 
12  L.  Ed.  655.  We  are  free  therefore  to  consider  whether  the  deed 
to  Dean  should  be  annulled  as  an  unlawful  preference  under  section 
60b,  although  the  District  Court  held  that  it  was  not  such  a  preference. 

[2]  The  material  facts  may  be  thus  shortly  stated:  R.  Crawley 
Jones,  a  merchant  and  farmer  at  Darvills,  Va.,  was  adjudged  a  bank- 
rupt on  April  25,  1910,  under  a  petition  filed  by  his  creditors  Decem- 
ber 24,  1909.  On  September  1,  1909,  Jones  wrote  and  sent  by  his 
father,  J.  Samuel  Jones,  the  following  letter  to  his  brother-in-law, 
Claude  M.  Dean,  residing  in  Richmond: 

"I  am  in  serious  trouble  and  need  your  help  at  once,  badly,  being  charged 
with  a  very  grave  offense  under  the  law  and  if  arrested  for  same,  although  I 
afterwards  prove  myself  innocent,  it  would  be  a  disgrace  to  me  and  my  fam- 
ily. If  I  can  get  hold  of  $1,600  in  cash  I  will  be  saved,  so  for  God's  sake  loan 
it  to  me  and  save  my  wife  and  child  from  disgrace.  If  you  will  do  this  I  will 
give  you  notes  for  the  amount,  and  a  deed  of  trust  on  everything  I  have  or 
possess  to  secure  you.  All  I  need  is  a  little  time,  for  I  have  enough  to  more 
than  pay  you  five  times  over  again.  It  is  absolutely  necessary  that  I  have 
this  money  at  once.  As  soon  as  I  quiet  this  matter  up  I  will  see  you  and  ex- 
plain all.  Please  do  this  for  me  and  my  famUy  at  once,  for  I  have  no  time 
to  lose  or  explain  further.  Find  notes  inclosed  for  the  amount  and  as  soon 
as  you  prepare  deed  of  trust  I  will  sign  same." 
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Inclosed  with  the  letter  were  notes  dated  September  1,  1909,  one 
being  for  $100  and  the  others  for  $500  each,  the  first  due  September 
10,  1909,  and  the  others  at  30,  60,  and  90  days  after  date.  The  charge 
against  Jones  referred  to  in  the  letter  was  the  forgery  of  the  indorse- 
ments of  certain  notes  held  by  Virginia  National  BarJc  of  Petersburg. 
Dean  had  no  previous  knowledge  of  R.  Crawley  Jones'  embarrass- 
ment, and  J.  Samuel  Jones  assured  him  that  his  son's  debts  were  com- 
paratively small.  Actuated  entirely  by  a  desire  to  aid  his  brother-in- 
law,  with  no  expectation  of  benefit  to  himself.  Dean  immediately 
agreed  to  procure  the  $1,600  requested.  On  September  3d  he  went 
with  J.  Samuel  Jones  to  the  bank,  furnished  the  money,  which  was 
handed  to  the  cashier  by  J.  Samuel  Jones,  and  received  from  the 
cashier  by  the  hand  of  J.  Samuel  Jones  the  notes,  some  of  which  had 
not  matured,  without  mark  of  payment.  The  cashier  testified  the 
notes  were  not  marked  paid  because  he  understood  the  transaction  to 
be  a  sale  of  the  notes  to  J.  Samuel  Jones,  while  Dean's  explanation 
was  that  the  stamp  was  not  convenient  at  the  time.  R.  Crawley  Jones 
was  not  present,  but  there  can  be  no  doubt  that  Dean  was  acting 
not  only  on  his  own  behalf,  but  on  behalf  of  R.  Crawley  Jones,  the 
debtor,  in  conjunction  with  J.  Samuel  Jones.  The  deed  of  trust 
purporting  to  secure  the  four  notes  which  had  been  sent  to  Dean 
with  the  letter  was  not  executed  until  September  11th,  one  day  after 
the  first  note  for  $100  given  to  Dean  had  matured;  the  explanation 
being  that  R.  Crawley  Jones  was  so  engaged  in  harvesting  his  crop 
that  he  could  not  spare  the  time  to  go  to  Richmond.  The  deed  of  trust 
covered  all  the  property,  both  real  and  personal,  of  the  debtor;  and 
the  day  after  its  execution  Dean  directed  his  father,  E.  C.  Dean,  who 
was  the  trustee  named  in  the  deed,  to  seize  and  sell  the  property.  The 
trustee  took  possession  on  September  13th,  for  the  purpose  of  fore- 
closure and  sale.  There  was  a  senior  mortgage  on  the  land  which 
was  barely  met  by  foreclosure  sale. 

The  insolvency  of  R.  Crawley  Jones  at  the  time  of  this  transaction 
is  admitted;  and  it  is  difficult  to  imagine  stronger  reasons  for  Dean 
to  believe  him  insolvent,  short  of  having  an  accurate  balance  sheet 
of  his  assets  and  liabilities.  The  appeal  in  the  letter  to  Dean  of  Sepn 
tember  1st  signified  acute  financial  distress,  and  was  notice  that  Jones 
had  exhausted  his  credit,  and  had  come  to  the  end  of  his  ability  to 
obtain  money  in  the  ordinary  course  of  business.  True,  it  appears 
from  Dean's  testimony  that  he  had  the  general  opinion  or  assurance 
from  the  debtor  and  his  father  that  the  debtor  had  ample  assets  and 
small  liabilities,  but  this  assurance  was  on  its  face  obviously  irrecon- 
cilable with  the  declared  condition  of  pecuniary  distress.  All  men  of 
affairs  know  that  it  is  probable  almost  to  the  point  of  certainty  that 
a  merchant  brought  to  the  condition  indicated  by  the  letter  of  Jones 
to  Dean  would  be  owing  considerable  debts  for  goods  purchased. 
One  who  takes  a  mortgage  under  such  conditions  covering  a  debtor's 
entire  property  is  charged  with  the  knowledge  which  due  investigation 
as  to  debts  and  incumbrances  would  have  given.  A  reasonable  man 
must  be  charged,  too,  with  knowledge  that  the  execution  of  a  mort- 
gage covering  the  entire  property  of  a  merchant  usually  means  a  sus- 
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pension  of  his  business  and  bankruptcy.  The  immediate  seizure  of 
the  property  for  default  in  the  payment  of  a  small  note,  assuming  it 
to  have  been  made  in  good  faith,  shows  that  Dean  believed  that  prompt 
seizure  and  sale  of  the  entire  property  was  necessary  to  collect  even 
his  secured  debt.  Without  further  discussion  it  seems  clear  that  the 
conclusion  of  the  District  Judge  on  this  point  is  supported  by  the  great 
weight  of  evidence. 

[3]  We  are  unable  to  agree  with  the  District  Judge  that  the  mort- 
gage is  Iprotected  from  attack  as  an  unlawful  preference  on  the  ground 
that  it  was  given  for  a  present  consideration  and  not  to  obtain  a  pref- 
erence for  a  pre-existing  debt.  It  is  true  that  Dean  lent  the  money 
at  the  time  the  mortgage  was  executed,  and  the  principle  is  settled  by 
the  Supreme  Court  in  Van  Iderstine  v.  National  Discount  Co.,  227  U. 
S.  575,  33  Sup.  Ct.  343,  57  L.  Ed.  652,  that  the  mere  knowledge  of 
a  lender  that  the  money  borrowed  is  to  be  applied  to  an  existing  debt 
does  not  make  the  security  given  invalid  under  section  60b  as  an  un- 
lawful preference  or  under  section  67e  as  a  fraud.  But  Dean  has 
much  more  to  overcome  than  mere  knowledge  that  the  money  lent  was 
to  be  used  to  pay  an  existing  debt.  Charged  with  notice  of  the  in- 
solvency of  the  debtor,  his  purpose  was  to  extricate  Jones  from  em- 
barrassment by  acting  with  and  for  him  in  preferring  a  pressing  debt. 
In  pursuance  of  this  purpose,  as  agent  for  the  debtor  and  in  his  be- 
half, he  actively  participated  in  satisfying  the  pressing  creditor,  and 
taking  up  the  pressing  debt  by  means  of  the  secured  debt  to  himself. 
Even  if  the  bank's  notes  had  been  marked  paid,  the  whole  transac- 
tion showed  on  its  face  that  there  was  not  that  novation  that  the  bank- 
rupt statute  contemplates  as  necessary  to  the  protection  of  a  lender. 
Looking  away  from  the  form  to  the  substance,  by  his  participation 
as  agent  of  the  insolvent  debtor  in  paying  the  bank  and  taking  up 
the  notes  and  securing  the  debt,  DeaAtied  himself  to  the  old  debt,  and 
the  notes  given  to  him  must  be  regarded  mere  substitution  of  new 
papers  for  the  old. 

Where  in  such  a  transaction  the  lender  acts  as  agent  for  the  cred- 
itor; the  security  has  been  held  invalid.  In  re  Beerman  (D.  C.)  112 
Fed.  663;  Alexander  v.  Redmond,  180  Fed.  92,  103  C.  C.  A.  446; 
Walters  v.  Zimmerman  (D.  C.)  208  Fed.  62;  Van  Iderstine  v.  Na- 
tional Discount  Co.,  supra.  The  reason  is  still  stronger  for  holding 
it  invalid  when  the  lender  acts  as  the  agent  of  the  debtor  with  the 
distinct  purpose  of  aiding  him  to  prefer  a  particular  debt  for  his  own 
benefit.  If  it  were  otherwise,  the  purpose  of  the  statute  in  securing 
equality  among  creditors  could  be  defeated  at  the  will  of  the  debtor 
by  the  device  of  substituting  a  new  debt  for  the  old.  The  application 
of  the  principle  on  which  this  conclusion  rests  in  the  administration 
of  trusts  and  in  other  branches  of  the  law  is  familiar.  The  deed  of 
trust  to  Dean  must  therefoi^  be  declared  void  under  section  60b  as  an 
unlawful  preference. 

[4]  The  mortgage  is  also  obnoxious  to  condemnation  under  section 
67e,  as  held  by  the  District  Judge.  We  should  not  attempt  to  add 
anything  to  his  convincing  decree  on  this  point  but  for  the  strong  re- 
liance of  counsel  for  appellant  on  the  case  of  Van  Iderstine  v.  Na- 
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tional  Discount  Co.,  227  U.  S.  575,  33  Sup.  Ct  343,  57  L.  Ed.  652, 
recently  decided.  That  case  really  holds  nothing  more  than  had  been 
previously  decided  in  Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436, 
'53  L.  Ed.  772,  16  Ann.  Cas.  1008,  namely,  that  section  67e  applies 
only  to  actual  fraud  as  distinguished  from  a  mere  preference,  and  that 
the  fact  that  the  lender  knew  at  the  time  of  making  the  loan  and  tak- 
ing the  security  that  the  borrowed  money  would  be  used  to  prefer  a 
creditor  did  not  make  the  transaction  fraudulent.  But  here  there  was 
not  only  knowledge  of  an  intended  preference,  but  actual  participa- 
tion by  the  lender  as  agent  of  the  borrower  and  for  his  benefit  in 
carrying  out  the  plan  of  preference  which  it  was  obvious  would  re- 
sult in  closing  the  business  of  the  debtor.  Actual  fraud  has  a  large 
signification,  and  embraces  any  undue  advantage  taken  of  another. 
I>ean,  it  is  true,  had  no  corrupt  motive  to  benefit  himself;  on  the 
contrary,  he  was  impelled  by  a  laudable  and  unselfish  impulse  to  aid 
his  brother-in-law  in  his  troubles,  and  in  the  effort  actually  incurred 
labor  and  expense  with  no  gain  to  himself.  But  the  conclusion  can- 
not be  escaped  that  in  his  general  zeal  he  lost  sight  of  the  rights  of 
the  creditors.  Having  the  strongest  reason  to  believe  Jones  insolvent, 
he  took  a  mortgage  of  his  entire  property  in  order  to  enable  him  to 
prefer  one  creditor  to  the  exclusion  of  all  others  and  enforced  the 
mortgage,  with  the  apparent  consent  of  the  debtor,  by  seizure  almost 
at  the  instant  of  execution  of  the  maturity  of  one  small  note.  As  a 
reasonable  man,  he  must  be  charged  with  knowledge  that  this  course 
would  inevitably  result  in  the  reduction  of  the  value  of  the  assets  of 
a  debtor  already  insolvent,  the  payment  of  his  preferred  debt  and 
the  failure  to  pay  other  debts.  All  this  was  aiding  and  acting  with 
Jones  to  compass  the  preference  of  one  creditor  to  the  exclusion  of 
others — to  take  undue  advantage  of  other  creditors  by  depriving  them 
of  their  rights  conferred  by  t\m  Bankrupt  Law  to  share  equally  in 
the  distribution  of  the  assets  of  an  insolvent  debtor.  However  inno- 
cent Dean  may  have  been  of  any  formed  intention  to  accomplish  such 
a  purpose,  he  must  be  charged  with  this  purpose  and  the  consequences 
of  his  course  of  conduct,  since  in  the  administration  of  justice  all  men 
must  be  charged  with  intention  to  produce  the  results  which  the  ex- 
ercise of  reason  would  make  perfectly  evident  as  the  results  to  be 
anticipated.  The  decree  of  the  District  Court  must  be  affirmed,  with 
costs  against  the  appellant 
Affirmed. 

PRITCHARD,  Circuit  Judge.    I  concur  in  the  result 
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(211  Fed.  4S4) 

WILLIAMS  V.  O'TOOLB. 

In  re  ROCKY  GLEN  WATER  00. 
(Circuit  Court  of  AiJi.oals,  Third  Circuit    February  16,  1914.) 

No.  1768. 

Injunction  (§  241*) — Restraining  Execution — Bond— Remedy  on  Bond. 

Where  in  a  bankruptcy  proceeding  the  court  restrained  an  execution 
sale  of  the  bankrupt's  property  on  condition  that  the  petitioning  cred- 
itors file  a  bond  guaranteeing  to  the  execution  creditor  Interest  on  the 
liens  standing  in  his  name  during  the  time  the  sale  was  restrained,  and 
a  controversy  arose  as  to  Interest  on  liens  assigned  to  the  execution  cred- 
itor, the  assignments  of  which  were  not  recorded  until  after  the  sale,  the 
court  should  have  permitted  the  execution  creditor  to  sue  the  petitioning 
creditors  and  the  surety  on  the  bond,  instead  of  determining  the  contro- 
versy under  a  rule  to  show  cause ;  since,  assuming  that  the  court  had  pow- 
er to  decide  the  dispute  summarily,  such  remedy  was  not  exclusive,  and 
a  suit  would  have  protected  the  execution  creditor's  rights,  not  only 
against  the  petitioning  creditors,  hut  also  against  the  surety,  and  hence 
an  order  was  improvidently  -granted  making  absolute  a  rule  to  show  cause 
why  the  amount  admitted  to  be  due  by  the  petitioning  creditors  should 
not  be  accepted  in  full  settlement 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S|  544-552 ;  Dec. 
Dig.  I  241.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania ;  Chas.  B.  Witmer,  Judge. 

Bankruptcy  proceeding  against  the  Rocky  Glen  Water  Company.  A 
rule  to  show  cause  issued  on  application  of  M.  J.  O'Toole  was  made 
absolute,  and  E.  S.  Williams  appeals.    Reversed,  with  directions. 

Cole  B.  Price,  Samuel  Price,  and  John  H.  Price,  all  of  Scranton, 
Pa.,  for  appellant. 
Ralph  W.  Rymer,  of  Scranton,  Pa.,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  This  controversy  arises  out  of 
certain  proceedings  attending  the  sale  of  real  estate  belonging  to  the 
Rocky  Glen  Water  Company.  On  May  1,  1912,  an  involuntary  peti- 
tion in  bankruptcy  was  filed  against  the  company ;  the  real  estate  being 
then  under  levy.  The  sheriff  of  Lackawanna  county  had  fixed  the 
sale  for  May  4,  and  the  district  court  made  a  temporary  order  re- 
straining the  sale.  On  June  10,  after  some  further  proceedings,  the 
order  was  continued  until  October,  but  on  condition — 

"  ♦  ♦  ♦  that  the  petitioning  creditors  in  this  case  pay  to  B.  S.  Williams, 
execution  creditor,  in  cash,  such  expenses  as  he  was  put  to  in  advertising  the 
sale  of  the  property  of  the  Rocky  Glen  Water  Company,  for  the  sale  of  the 
same  advertised  in  May,  1912,  and  on  condition  that  the  petitioning  creditors 
file  with  the  court  a  good  and  sufficient  bond,  guaranteeing  to  Mr.  E.  S.  Wil- 
liams, for  the  liens  that  stand  in  his  name,  6  per  cent  interest  from  the  date 
when  the  sheriffs  sale  was  stayed  in  May  untU  the  date  of  the  sherlfTs  sale 
in  October,  providing  the  property  is  sold  then  by  the  sheriff,  and  no  settle- 
ment has  been  reached;  and  Myron  Kasson,  E.  S.  Williams,  P.  F.  Connor, 
high  sheriff  of  Lackawanna  county,  are  enjoined  from  proceeding  further  at 
this  time  on  any  executions  that  may  be  in  their  hands  for  the  sale  of  the 

*For  other  cases  see  same  topic  &  5  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndcxM 
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property  of  the  Rooky  Gleu  Water  Company;    this  restraining  order  to  con- 
tinue until  such  time  as  further  order  may  be  made  by  this  court" 

In  compliance  with  this  condition  M.  J.  O'Toole,  one  of  the  petition- 
ing creditors,  gave  bond  in  $2,000,  with  the  Title  Guaranty  &  Surety 
Company  as  security.  On  October  4  the  property  was  sold  by  the 
sheriff,  and  Williams  bought  it  in.  There  were  at  least  five  liens  upon 
it ;  of  these  he  was  the  record  owner  of  two,  and  Myron  Kasson  was 
the  apparent  owner  of  the  other  three.  Kasson's  liens  were  prior  in 
time,  but  he  had  assigned  them  to  Williams  in  March,  1912,  and  Wil- 
liams had  agreed  to  protect  Kasson's  interest  thereunder.  The  assign- 
ments were  not  entered  of  record  until  October  5,  the  day  after  the 
sale. 

OToole  paid  the  advertising  expenses  referred  to,  but  he  and  Wil- 
liams could  not  agree  upon  the  amount  of  interest  that  should  be  paid. 
The  bond  required  by  the  restraining  order  secured  the  payment  of 
five  months'  interest  to  Williams  "for  the  liens  that  stand  in  his  name" ; 
but  the  parties  took  different  views  about  the  construction  of  this 
phrase,  in  the  light  of  all  the  facts  surrounding  the  situation.  Wil- 
liams contended  that  it  was  understood  ta  cover  the  Kasson  liens  as 
well  as  the  two  that  were  formally  in  his  own  name,  while  O'Toole 
insisted  that  it  did  not  cover  the  Kasson  liens,  mainly  because  the  as- 
signments had  not  been  put  on  record  until  after  the  sale.  O'Toole 
acSnitted  liability  in  the  sum  of  $728.38,  while  Williams  claimed  $1,447.- 
91.  As  they  could  not  agree,  O'Toole  presented  a  petition  to  the  Dis- 
trict Court,  setting  out  the  facts,  offering  to  pay  $728.38  into  court  in 
full  payment,  and  asking  to  have  the  surety  discharged  from  liability 
on  the  bond.  Thereupon  the  court  granted  a  rule  on  Williams  to 
"show  cause  why  he  should  not  accept  in  full  settlement  of  the  bond 
filed  in  this  case  the  sum  of  $728.38,  and  why  the  Title  Guaranty  & 
Surety  Co.  of  Scranton,  Pa.,  surety  on  the  bond,  should  not  be  dis- 
charged." Williams  protested  against  the  proceeding  by  rule,  "for 
the  reason  that  he  is  entitled  to  a  trial  by  jury  in  a  suit  in  assumpsit  to 
determine  the  liability  on  said  bond,  of  which  right  he  will  be  deprived 
if  the  surety  on  said  bond  should  be  discharged  and  the  liability  fixed 
and  determined  as  prayed  for  in  said  petition" ;  but  (having  thus  saved 
his  rights  by  protesting)  he  made  answer  on  the  facts.  So  far  as  ap- 
pears by  the  record,  no  money  was  actually  paid  into  court,  and  the 
court  proceeded  upon  the  assumption  that  jurisdiction  existed  (1)  to 
determine  the  dispute  and  (2)  to  determine  it  on  a  rule  to  show  caus^. 
A  special  master  was  appointed  to  take  testimony  and  report,  and  at 
the  first  meeting  before  him  Williams  objected  again  to  the  jurisdiction 
of  the  court  for  the  reasons  set  forth  in  his  answer,  and  asked  leave  to 
submit  testimony  "subject  to  that  objection,  and  without  waiving  any 
rights  under  his  answer."  At  the  end  of  the  hearing  he  asked  again 
that  the  master  should  find  against  the  jurisdiction,  and  upon  the  mas- 
ter's refusal  he  excepted  formally,  and  presented  the  same  objection 
once  more  to  the  District  Court.  The  report  was  made  in  April,  1913, 
and  on  June  7  the  District  Court  (without  filing  an  opinion)  made 
the  following  order : 

"After  liearing  and  on  due  consideration,  the  exceptions  to  the  special  mas- 
ter's report  are  overruled,  and  his  report  confirmed.    The  rule  on  £2.  S.  Wil- 
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Hams  to  show  cause  why  he  should  not  accept  in  full  settlement  of  the  bond 
filed  in  this  case  the  sum  of  $728.38  and  the  guarantors  discharged  is  made 
absolute.  The  respondent,  B.  S.  Williams,  to  pay  the  fees  of  master,  stenog- 
rapher, and  clerk." 

From  this  order  the  appeal  now  before  us  was  taken,  and  the  lack 
of  jurisdiction  in  the  District  Court  is  specially  assigned  for  error ;  the 
appellant  insisting  upon  his  right  to  a  jury  trial  in  the  state  court.  All 
parties  are  citizens  of  Pennsylvania,  the  amount  in  dispute  is  less  than 
$3,000,  and  no  federal  question  is  involved. 

In  deciding  this  appeal  we  do  not  find  it  necessary  to  consider  the 
jurisdiction  of  the  district  court.  In  passing  the  question,  we  may  re- 
fer to  Russell  V.  Farley,  105  U.  S.  443,  26  L.  Ed.  1060,  and  Meyers  v. 
Block,  120  U.  S.  211,  7  Sup.  Ct.  525,  30  L.  Ed.  642,  where  the  Supreme 
Court  has  discussed  situations  that  resemble  the  present  controversy 
in  some  respects.  In  our  opinion,  however,  even  if  we  assume  for  the 
purposes  of  this  case  that  the  district  court  had  the  power  summarily 
to  decide  the  dispute  between  Williams  and  O'Toole,  it  must  certainly 
be  conceded  that  this  power  did  not  offer  the  exclusive  remedy.  Un- 
doubtedly Williams  might  have  sued  upon  the  bond — such  a  suit  was 
brought  in  Meyers  v.  Block — and  he  would  thus  have  protected  his 
rights  fully,  not  only  against  O'Toole,  but  also  against  the  surety.  The 
order  appealed  from  did  not  so  protect  them,  and  we  think  it  was  im- 
provident and  must  be  disapproved.  The  learned  judge  should  have 
allowed  suit  to  be  brought  on  the  bond  against  O'Toole  and  the  surety. 

The  order  of  June  7,  1913,  is  reversed  at  the  costs  of  the  appellee, 
and  the  district  court  is  directed  to  dismiss  the  petition  on  which  the  or- 
der was  based. 

End  of  Cases  in  Vol.  128 
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ABRICOTINE. 

See  Blridence,  1 16. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement 

ACTION  ON  THE  CASE. 

$  4  (U.S.C.C.A.)  A  declaration  construed,  and 
held  to  state  a  cause  of  action  of  trespass  on 
the  case  under  the  Massachusetts  practice.— 
Boston  Elevated  Ry.  Co.  v.  Paul  Boynton  Co., 

ADJUDICATION. 

See  Judgment,  |  736. 

ADMINISTRATION. 

See  Bankrnptcy,  |  223. 

ADMIRALTY. 

See  Collision;  Maritime  liens;  Salvage;   Ship- 


ping. 


IX.  APPEAI.. 


1118  (U.S.C.CA.)  Where  a  court  of  admi- 
ralty omits  to  find  facts  which  are  material  to 
the  issues  in  a  case,  although  they  are  proved 
by  the  evidence,  the  case  is  reviewable  oy  an 
appellate  court  on  the  facts  unaffected  by  any 
finding  of  the  trial  court.— The  FuUerton,  369. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  |  1068. 

I.   NATURE  AND   REQUISITES. 

(E3)  Duration    and    Continuity    of   Posses- 
sion. 

I  57  (U.S.C.CA.)  Proof  held  not  to  sustain  a 
claim  of  adverse  possession  without  color  of 
title  under  the  20-year  statute  of  limitations. 
Revisal  N.  C.  1905,  {  384.— Betts  v.  Gahagan, 
636. 


(P)   Hostile  Character  of  Possession. 

1 71  (U.S.C.CA.)  A  deed  by  a  grantee  in  a 
deed  of  partition  by  heirs  of  the  deceased  owner 
to  a  third  person  of  the  land  conveyed  to  the 
grantee  in  the  partition  is  "color  of  title"  with- 
in the  seven-year  statute  of  limitations,  where 
the  third  person  had  no  interest  in  the  land 
outside  of  the  deed.— Betts  v.  Gahagan,  636. 

8  72  (U.S.C.C.A.)  Where  a  bond  for  title  is 
unconditional  and  calls  for  no  future  payment, 
the  presumption,  in  the  absence  of  any  evi- 
dence to  the  contrary,  is  that  the  price  was 
paid  before  or  at  the  time  of  the  signing,  so 
that  it  is  "color  of  title"  within  the  seven-year 
statute  of  limitations.  Revisal  N.  C  1905,  § 
382.-Betts  v.  Gahagan,  636. 

§75  (U.S.CCA.)  A  deed  by  the  heirs  of  a 
deceased  owner  of  land  for  partition  thereof  is 
not  color  of  title  within  the  seven-year  statute 
of  limitations.  Revisal  N.  C  1905,  §  382.— 
Betts  V.  Gahagan,  636. 

m.  PI.EADINO,  EVIDENCE.  TRIAL, 
AND  REVIEW. 

§  115  (U.S.C.CA.)  Where  the  purchaser  in  a 
bond  for  title  procured  six  years  later  a  con- 
veyance from  a  third  person,  and  the  papers 
did  not  refer  to  each  other  and  the  descrip- 
tions did  not  correspond  in  area,  the  question 
whether  the  bond  was  merged  in  the  conveyance 
so  as  not  to  constitute  color  of  title  was  for  the 
jury.— Betts  v.  Gahagan,  636. 


See  Contracts. 


AGREEMENT. 
ALIENS. 


n.  EXCLUSION   OR  EXPULSION. 

123  (U.S.C.CA.)  Defendant,  a  Chinese  per- 
son, held  a  merchant  during  tne  period  for  reg- 
istration prescribed  by  Act  May  5,  1892,  as 
amended  by  Act  Nov.  3,  1893,  and,  not  being 
required  to  register  under  that  act,  was  not 
subject  to  deportation,  though  after  1910  he 
was  found  working  in  a  laundry. — United  States 
V.  Lee  You  Wing,  437. 
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$  25  (U.S.C.C.A.)  That  a  Chinaman  may  be 
exempt  from  deportation  as  a  merchant,  under 
Act  Cong.  May  5.  1892,  as  amended  by  Act 
Nov.  3,  1893,  he  must  have  had  a  substantial 
and  real  interest  in  a  merchantable  business, 
though  his  name  need  not  necessarily  appear  in 
the  firm  name.— United  States  v.  Lee  You 
Wing,  211  F.  939,  affirming  judgment  (D.  C.) 
You  Wing,  437. 

§32  (U.S.C.C.A.)  A  Chinaman,  relying  on 
the  defense,  in  a  deportation  proceeding,  that 
he  is  a  merchant,  has  the  burden  of  proving  it 
—United  States  v.  Lee  You  Wing,  437. 

m.  IMMIOBATION. 

1 46  (U.S.C.C.A.)  Under  the  Immigration 
Act  as  amended,  intended  concubinage  held  a 

f ground  for  excluding  aliens  though  not  a  vio- 
ation  of  law.— United  States  v.  Uhl,  560. 

§53  (U.S.C.CA.)  Under  Immigration  Act 
Feb.  20,  1907,  |  2,  as  amended  by  Act  March 
26,  1910.  and  Act  March  4,  1913,  and  section 
20,  an  alien  who  was  excluded  for  attempting 
to  bring  in  a  woman  for  immoral  purposes,  and 
who  returned  to  the  United  States  and  was  ad- 
mitted, held  to  have  entered  in  violation  of  law 
and  hence  to  be  subject  to  deportation. — United 
States  V.  Uhl,  560. 

An  alien  does  not  cease  to  be  an  alien  by  de- 
claring his  intention  to  become  a  citizen  and 
taking  out  his  **first  papers/'  but  remains  such 
until  naturalization  is  complete,  within  the  Im- 
mifrration  Act  as  amended. — Id. 

Under  the  Immigration  Act  as  amended,  an 
alien  who  entered  the  United  States  after  hav- 
ing been  excluded  and  subsequently  made  a  trip 
abroad  held  subject  to  deportation  within  three 
years  from  his  return  from  such  trip. — Id. 

§53  (U.S.C.C.A.)  Defendant  steamship  com- 
pany held  under  no  contract  liability  with  the 
United  States  to  pay  the  cost  of  maintaining 
admitted  immigrants  pending  examination  at  the 
port  of  New  York.— United  States  v.  Holland- 
America  Line,  632. 

Under  Immigration  Act,  §§  16,  19,  steamship 
companies  importing  aliens  who  are  ultimately 
admitted  held  not  liable  for  their  maintenance 
pending  their  examination  at  Ellis  Island  in 
New  York  Harbor  and  during  the  time  they  are 
held  in  the  hospitals  there  or  In  private  hospi- 
tals on  shore.— Id. 

§54  (U.S.C.C.A.)  Under  the  Immigration 
Act  as  amended,  a  departmental  warrant  for 
deportation  of  an  alien  cannot  be  rightfully  is- 
sued without  evidence  to  support  it,  but,  if  there 
is  a  hearing  and  some  evidence,  the  decision  of 
the  Secretary  of  Labor  is  conclusive. — United 
States  V.  Uhl,  560. 

A  warrant  for  arrest  of  an  alien  for  deporta- 
tion need  not  have  the  formality  and  particu- 
larity of  an  indictment,  but  must  contain  suffi- 
cient information  to  enable  the  alien  to  offer 
testimonv  in  refutation  of  the  charge. — Id. 

Irregularities  in  the  order  of  arrest  do  not 
affect  the  status  of  an  alien  held  upon  a  warrant 
of  deportation  after  a  fair  hearing,  nor  does  the 
fact  that  the  warrant  of  deportation  is  based  in 
part  upon  a  charge  not  stated  in  the  warrant 
of  arrest. — Id. 

§57  (U.S.C.CA.)  Where  an  alien  was  not 
tendered  for  deportation  within  three  years,  the 
transportation   line   was   not   bound    to   deport 


him  without  charge  to  the  United  States,  under 
Act  Cong.  Feb.  20,  1907,  §  20,  though  the  deUj 
was  caused  by  the  alien*8  incarceration  in  th« 
state  reformatory.— United  States  T.  Oceanic 
Steam  Navigati<m  Co.,  465. 


ANSWER. 


See  Pleading. 


ANTICIPATION. 

See  Patents,  §  66. 

APPEAL  AND  ERROR. 

See   Admiralty,  §   118;    Bankruptcy,   fi  444- 
465;    Exceptions,  Bill  of. 

V.   PRESENTATION    AND     RESERVA- 
TION IN  LOWER  COURT  OP 
GROUNDS   OF  REVIFW. 


(B)   Objections  and  Motlona, 
Thereon. 


Ad   RmllnsB 


§  237  (U.S.C.C.A.)  The  sufficiency  of  the  evi- 
dence will  not  be  reviewed  where  no  request 
was  made  that  the  trial  court  instruct  in  whose 
favor  to  find  on  the  ground  that  the  evidence 
was  so  conclusive  that  no  other  verdict  could 
be  sustained.— Thompkins  y.  Missouri*  K.  A  T. 
Ry.  Co.,  L 

(O  Exceptions. 

§  263  (U.S.C.CA.)  The  instructions  will  not 
ordinarily  be  reviewed  in  the  abdsence  of  an 
exception  thereto.— Thompkins  v.  Missouri,  K. 
&  T.  Ry.  Co.,  1. 

§263  (U.S.C.C.A.)  Objections  to  instructiona 
cannot  be  considered  on  a  writ  of  error,  where 
no  exceptions  were  taken  thereto  while  the  ju- 
ry were  at  the  bar.— Chopper  River  &  N.  W. 
Ry.  Co.  V.  Reed,  39. 

§  26^  (U.S.C.CA.)  In  an  action  for  death  of 
an  employ^  under  the  Employers'  Liability  Art 
of  April  22,  190S,  as  amended  by  Act  April  5. 
1910,  neither  party  having  excepted  to  the  form 
of  the  verdict,  that  it  did  not  apportion  the 
damages  between  decedent's  widow  and  chil- 
dren was  not  reversible  error.— Copper  River  & 
N.  W.  Ry.  CJo.  v.  Reed,  39. 

§272  (U.S.C.CA.)  Exceptions  to  instructiaoa 
given,  and  to  the  refusal  of  requests  taken  after 
the  verdict  has  been  returned,  are  unavailable. 
—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  131. 

§  274  (U.S.CCA.)  Exceptions  to  the  findings 
in  a  case  tried  without  a  jury  present  nothing 
for  review.— Eastern  Oil  Co.  v.  Holcomb,  642. 

IX.  SUPERSEDEAS  OR  STAT  OF 
PROCEEDINGS. 

§459  (U.S.CCA.)  Where's  writ  of  error  was 
not  sued  out  and  lodged  in  the  trial  court  with- 
in 60  days  of  the  date  of  the  judgment,  pUia- 
tiflf  in  error  was  not  entitled  to  a  sapersedets. 
—Roberts  v.  Kendrick,  468. 

X.  RECORD  Ain>  PROCEEDIHOS  SOT 
IN  RECORD. 

(A)  Matters  to  be  Shows  by  RMor«. 

§500  (U.S.C.C.A.)  Where,  though  appellait 
excepted  to  appellee's  proposed  findings  of  Cut 
the  record  showed  no  ruling  thereon,  and  the 
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court  made  findings  of  its  own,  the  appellate 
court  would  not  search  the  record  and  ascertain 
for  itself  whether  or  not  the  objections  were 
overruled.— Eastern  Oil  Ca  v.  Holcomb,  042. 

XI.  ASSIOmSENT  OF  ERBORS. 

1 728  (U.S.C.C.A.)  Where  assignmente  of  er- 
ror  did  not  quote  the  substance  of  the  evidence 
objected  to  as  required  by  Court  of  Appeals 
Rule  No.  11  (202  Fed.  viii,  118  C.  C.  A.  x),  and 
appellant's  brief  did  not  comply  with  Rule  No. 
20,  subd.  2  (202  Fed.  xiv.  118  C.  C.  A.  xvi), 
they  would  not  be  considered.— H.  E.  Winter- 
ton  Gum  CJo.  V.  Autosales  Gum  &  Chocolate 
Co.,  212. 

S  750  (U.S.C.C.A.)  Where  a  party  objected  to 
evidence,  and  did  not  assign  error  on  the  over- 
ruling of  the  objection,  but  did  assign  error  to 
a  charge  withdrawing  the  testimony  except  as 
to  one  question,  the  ruling  on  the  evidence  was 
reviewable.— Order  of  United  C3ommercial  Trav- 
elers of  America  y.  Young,  648. 

Xn.   BBIEFS. 

1760  (U.S.C.C.A.)  Where  assignments  of  er- 
ror did  not  comply  with  Court  of  Appeals  Rule 
No.  11  (202  Fed.  viii.  118  C.  C.  A.  x),  and  ap- 
pellant's brief  did  not  refer  to  the  pages  of  the 
record  where  the  action  complained  of  was  to 
be  found  as  required  by  Rule  No.  20,  subd.  2 
(202  Fed.  xiv.  118  C.  C.  A.  xvi),  and  did  not 
discuss  the  assignments,  they  would  not  be  con- 
sidered.—H.  E.  Winterton  Gum  Co.  v.  Auto- 
sales Gum  &  Chocolate  Co.,  212. 

S  760  (U.S.C.C.A.)  Where  counsel  do  not  com- 
ply with  Rule  24,  par.  2.  subd.  3  (47  Fed.  xi, 
11  C.  C.  A.  Ixxxviii;  188  Fed.  xvi,  109  O.  C. 
A.  xvi),  or  Supreme  CJourt  Rule  21,  par.  2, 
subd.  3  (32  Sup.  Ct.  x),  by  pointing  out  in  their 
briefs  the  pages  in  the  bill  of  exceptions  where 
the  rulings  challenged  with  the  objections  and 
exceptions  to  them  may  be  found,  the  appellate 
court  will  not  ordinarily  search  the  record  to 
find  and  discuss  them. — Illinois  (3ent.  Ry.  Co. 
v.  Nelson,  525. 

5  761  (U.S.C.C.A.)  Under  Rev.  St.  |  700  (U. 
S.  (>)mp.  St.  1901,  p.  570),  it  is  improper  to 
combine  the  assignments  of  error  and  argue 
them  as  if  the  appellate  court  could  retry  the 
case  on  the  merit8|,  as  it  is  the  rulings  in  the 
progress  of  the  trial  excepted  to  at  the  time 
that  may  be  reviewed.- Eastern  Oil  Co.  v.  Hol- 
comb,  642. 

Though  appellant,  instead  of  arguing  rulings 
excepted  to,  combined  the  assignments  of  error 
and  presented  the  case  as  if  the  appellate 
court  could  retr^  it  on  the  merits,  the  sufficien- 
cy of  the  findmgs  to  support  the  judgment 
would  be  reviewed.— Id. 

XVI.  BEVIEW. 
(A)  Scope  and  Extent  In  General. 

i  843  (U.  S.  C.  C.  A.)  In  general,  questions 
which  have  become  moot^  without  fault  of  the 
appellee,  will  not  be  considered  by  an  appellate 
court— Lisman  v.  Knidcerbocker  Trust  Co.,  85. 

I  854  (U.S.CC.A.)  The  giving  of  an  erroneous 
reason  for  a  correct  ruling  does  not  render  the 


rulinsr  erroneous.— Illinois  Ont.  Ry.  Co.  v.  Nel- 
son, 525. 

§854  (U.S.C.C.A.)  A  judgment  will  be  af- 
firmed if  the  appellate  court  finds  in  the  record 
any  reason  which  it  considers  sound,  though 
such  reason  may  have  been  rejected  by  the  trial 
judge.— Dean  v.  Davis,  658. 

(B)  Presnmptions. 

1 907  rU.S.C.C.A.)  Where  the  evidence  was 
not  in  the  record,  motion  to  modify  judgment 
for  building  contractor  by  deducting  the  liqui- 
dated damages  for  delay  held  to  be  presumed 
properly  overruled,  where  waiver  and  accept- 
ance was  pleaded  in  the  reply  and  answer  to 
the  counterclaim,  though  not  in  the  comnlaint. 
—First  Nat.  Bank  v.  Library  Bureau,  41. 

§927  (U.S.C.C.A.)  Action  of  the  trial  judge 
in  declining  to  give  a  peremptory  instruction 
for  a  verdict  one  way  or  another  will  not  be 
reversed  on  appeal,  unless  clearly  improper.-^ 
Norfolk  &  W.  Ity.  Co.  v.  Hauser,  167. 

§  930  (U.S.C.C.A.)  Where  the  pleadings  rais- 
ed two  issues,  and  on  the  trial  one  was  sup- 
ported by  evidence,  and  the  other  not,  a  favor- 
able verdict  will  be  sustained  on  appeal  on  the 
presumption  that  the  jury  based  its  verdict  on 
the  issue  supported  by  the  evidence.— Bet ts  v. 
Gahagan,  636. 

(F)  Discretion  of  Lo^rer  Conrt. 

§  978  (U.S.C.CA.)  The  denial  of  a  new  trial, 
sought  for  bias  of  the  jury  unsupported  by  any 
evidence  except  that  on  the  issues  tried,  being 
discretionary,  will  not  be  reviewed  in  the  ab- 
sence of  proof  of  an  abuse  of  discretion. — 
Thompkins  v.  Missouri,  K.  &  T.  Ry.  Co.,  1. 

fG)  Ctnestlons  of  Fact.  Verdicts,  and  Find* 
Inffs. 

§  1004  (U.S.C.CA.)  An  objection  that  the 
verdict  in  a  personal  injury  action  is  excessive 
cannot  be  reviewed  on  a  writ  of  error  to  the 
Circuit  Court  of  Appeals.— Alpha  Portland  Ce- 
ment Co.  V.  Curzi,  180. 

§  1005  (U.S.C.C.A.)  A  finding  of  a  jury,  ap- 
proved by  the  court  as  to  the  citizenship  of  a 
plaintiff,  held  sufficient,  on  appeal,  to  sustain 
the  jurisdiction  of  a  federal  court— Detroit,  M. 
&  T.  S.  Ry.  V.  Kimball,  565. 

§  1008  (U.S.C.C.A.)  Where  an  action  in  the 
federal  court  is  tried  by  the  judge  his  findings 
of  fact  are  conclusive  in  the  appellate  court 
unless  there  is  no  evidence  to  support  them. — 
Washington  &  Oanonsburg  Ry.  <jo.  v.  Murray, 
112. 

§  1015  (U.S.C.CA.)  In  the  federal  court  sup- 
posed errors  of  the  jury  can  onlv  be  corrected 
by  a  motion  for  a  new  trial,  the  decision  of 
which  by  the  trial  judge  is  final  and  cannot  be 
reviewed  on  a  writ  of  error  on  which  the  court 
is  limited  to  the  determination  of  questions  of 
law  arising  on  the  record.— Alpha  Portland  Ce- 
ment Co.  V.  Curzi,  180. 

§  1017  (U.S.C.CA.)  Rule  as  to  persuasive 
force  of  findings  held  inapplicable  where  a  find- 
ing of  the  referee  in  banlcruptcy  was  based  on 
facts  and  circumstances  stipulated  in  writing. 
—In  re  Chicago  Car  Equipment  Co.,  142. 
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(H)  Harmless  Error, 

I  1039  (U.S.C.G.A.)  Defendant  held  not  preju- 
diced by  the  admission  of  evidence  of  the  fatal 
nature  of  a  cancer  alleged  to  have  resulted  from 
plaintiff's  injuiYi  though  not  pleaded.— Atlantic 
Coast  Line  R.  Co.  y.  Thompson,  267. 

§  1053  (U.S.C.C.A.)  In  an  action  on  a  frater- 
nsu  insurance  order,  the  error  in  admitting  evi- 
dence of  a  custom,  between  the  secretary  of  a 
local  council  and  the  member,  i)ermitting  the 
payment  of  dues  and  assessments  after  maturi- 
ty, held  not  cured  by  a  charge  withdrawing  the 
testimony  from  the  jury,  except  on  the  question 
of  payment. — Order  of  United  Commercial 
Travelers  of  America  v.  Young,  648. 

I  1068  (U.S.C.C.A.)  Where,  in  an  action  for 
the  possession  of  land,  defendant  relied  on  the 
7  and  20  year  statutes  of  limitations,  and  the 
evidence  supported  a  finding  under  tne  7-year 
statute,  but  not  under  the  20-year  statute,  the 
error  in  refusing  to  charge  that  there  was  no 
evidence  of  20  years'  adverse  possession  was 
not  prejudicial.— Betts  v.  Gahagan,  636. 

(I)   Brror  'Waived  In  Appellate  Court. 

I  1078  (U.S.C.C.A.)  Questions  presented  by 
the  record,  but  not  argued  by  counsel,  will  not 
be  considered.— Eastern  Oil  Co.  v.  Holcomb,  642. 

XVn.  DETERMINATION  AND  DISPO- 
SITION  OF   CAUSE. 
(D)  Reversal. 

f  U70  (U.S.C.C.A.)  A  reversal  on  a  writ  of 
error  will  not  be  granted  where  the  errors  com- 
plained of  do  not  injuriously  affect  the  sub- 
stantial rights  of  the  parties.— O.  W.  Kerr  Co. 
T.  Corry,  151. 

APPEARANCL 

See  Vendor  and  Purchaser,  §  285. 

APPLIANCES. 

See  Master  and  Servant,  §§  101-107. 

ARBITRATION  AND  AWARD. 

I.   SUBMISSION. 

§8  (U.S.C.C.A.)  Agreement  to  arbitrate  any 
difference  arising  under  a  contract  held  to  fall 
within  the  general  rule  that  an  agreement  to 
refer  a  case  to  arbitration  will  not  prevent  the 
courts  taking  jurisdiction. — American-Pacific 
Const  Co.  V.  Modem  Steel  Structural  Co.,  375. 

m.  AWARD. 

$74  (U.S.C.C.A.)  Awards  on  arbitration  of 
disputes  between  seller  and  buyers,  under  rules 
of  cotton  exchange,  held  not  waived  or  vacated 
by  agreement  between  seller  and  its  agent,  who 
was  a  guarantor,  to  the  buyers  to  submit  the 
matters  to  another  arbitration,  which  agree- 
ment was  never  carried  into  effect— Birge- 
Forbes  Co.  v.  Heye,  628. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  §§  728,  750. 


ASSIGNMENTS. 

See  Injunction,  |  143;    Patents,  |  203. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  SI  218,  228. 

ATTACHMENT. 

See  Bankruptcy,  U  165-188. 

AHORNEY  AND  CLIENT. 

See  Bankruptcy,  {{  170,  288. 

AWARD. 

See  Arbitration  and  Award,  |  74. 

BAILMENT. 

See  Bankruptcy,  1 140;  Sales,  {  454. 

jl  21  (U.S.C.C.A.)  Where  a  creditor  of  a  bailee 
seizes  the  bailed  property,  the  bailor  may  re- 
cover possession  unless  by  his  acts  he  has  es- 
topped himself  from  asserting  his  title. — In  re 
Wright-Dana  Hardware  Co.,  280. 

BANKRUPTCY. 

See  Appeal  and  £Irror,  |  1017;    Sales,  |  454; 
Stipulations,  §  14;  Trusts,  I  35. 

n.  PETITION,  ADJUDICATION,  WAR- 
RANT, AND  CUSTODY  OF 
PROPEBTT. 

(A)  Jarlsdlction  and  Coarse  of  Prooednre 
in  General. 

1 20  (U.S.C.C.A.)  Pendency  in  state  court  of 
suit  by  stockholders  to  dissolve  corporation  and 
appointment  of  receiver  more  than  four  months 
before  petition  in  bankruptcy  held  not  to  de- 
feat creditors'  right  to  have  the  estate  admin- 
istered in  the  bankruptcy  court,  where  they  as- 
serted that  right  as  soon  as  the  corporation 
was  known  to  be  insolvent  and  had  committed 
an  act  of  bankruptcy. — ^Bank  of  Andrews  t. 
Gudger,  505. 

A  receiver  of  a  corporation  appointed  by  a 
state  court  in  behalf  of  stockholders  could  not 
hold  the  corporate  property  adversely  to  the 
receiver  in  bankruptcy  claiming  on  behalf  of  the 
creditors. — Id. 

(C)   InTolnntary  Proeeedlnvs. 

§  63  (U.S.C.C.A.)  Suit  by  minority  stockhold- 
ers to  dissolve  corporation  and  appoint  a  re- 
ceiver pursuant  to  Uevisal  N.  C.  1905,  |§  1196, 
1219,  held  not  to  entitle  creditors  to  relief  in 
the  bankruptcy  court  until  the  corporation  be- 
came insolvent  and  committed  an  act  of  bank- 
ruptcy.—Bank  of  Andrews  v.  Qudger,  505. 

§  100  (U.S.C.CA.)  Bankruptcy  adjudication 
though  it  may  be  res  judicata,  against  a  chat- 
tel mortgage  creditor  of  the  bankrupt,  of  the 
bankruprs  insolvency  at  the  time  he  executed 
the   mortgage   does   not   determine   the    mort- 
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:agee*8  right  to  retain  the  security.— Sheppard- 
trassheim  Co.  v.  Black,  147. 

m.   ASSIOKMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  AsBlirninent,    and    Title,    Rishta,    and 
Remedies  of  Trustee  In  General. 

§  136  (U.S.C.C.A.)  At  the  hearing  on  an  or- 
der on  a  bankrupt  to  show  cause  why  he  should 
not  be  rei]uired  to  turn  over  assets  to  the  trus- 
tee, his  testimony  on  his  general  examination 
at  the  first  meeting  of  creditors  is  admissible 
against  him,  though  the  referee  denied  him  the 
right  to  be  cross-examined  and  thereby  explain 
his  testimony. — Good  v.  Kane,  454. 

Where  a  bankrupt  is  shown  to  have  had  pos- 
session of  property  just  before  his  bankruptcy, 
be  must,  in  order  to  prevent  the  issuance  of  an 
order  that  he  turn  it  over  to  the  trustee,  ac- 
count for  its  disposition.— Id. 

A  bankrupt's  mere  denial  under  oath  that  he 
had  property  or  its  proceeds  in  his  possession  or 
under  his  control,  or  that  property  which  he 
has  belongs  to  the  bankrupt  estate,  held  insuf- 
ficient to  prevent  the  issuance  of  an  order  that 
he  turn  over  to  the  trustee  property  traced  to 
his  possession  on  the  eve  of  his  bankruptcy.— Id. 

I  140  (U.S.C.C.A.)  Where  paint  belonging  to 
claimant  was  in  the  hands  of  a  bankrupt  under 
a  contract  of  bailment,  title  did  not  pass  to  the 
bankrupt's  trustee  under  the  rule  that  he  takes 
only  the  title  which  the  bankrupt  had  at  the 
time  of  bankruptcy.— In  re  Wright-Dana  Hard- 
ware Co.,  286. 

§  143  (U.S.C.C.A.)  Bankruptcy  Act,  §  70,  vest- 
ing in  the  bankrupt's  trustee  title  to  property 
which  the  bankrupt  by  any  means  could  have 
transferred,  etc,  does  not  include  property  in 
the  hands  of  a  bankrupt  bailee  or  af!:ent,  who 
never  had  title,  but  who  had  the  right  to  sell 
the  property  for  the  bailor  or  principal. — In  re 
Wright-Dana  Hardware  Co.,  286. 

S  155  (U.S.C.CA)  It  was  the  duty  of  the  bank- 
ruptcy court  to  turn  over  property  in  the  pos- 
session of  the  bankrupt  to  a  lawful  pledgee 
thereof.— Commercial  Nat  Bank  of  New  Or- 
leans V.  Hiller,  16. 

(C)  Preferences   and  Transfers  hy  Bank- 

mpty   and   Attachments  and 
Other  Lilens. 

I  165  (U.S.C.C.A.)  Under  Bankr.  Act,  f  60b, 
as  amended  by  Act  June  25,  1910,  relative  to 
voidable  preferences,  held^  that  bankrupt's  insol- 
vency and  transferee's  reasonable  cause  to  be- 
lieve that  a  preference  would  result  must  be 
proved  as  facts.— In  re  Chicago  Car  Equipment 
Co.,   142. 

Bankruptcy  Act,  S  60b,  as  amended  by  Act 
June  25,  1910,  held  not  to  make  all  transfers 
within  the  statutory  period  voidable  per  se 
whenever  bankruptcy  ensues  and  the  transfer 
effects  a  preference.— Id. 

I  165  (U.S.C.CA.)  Whether  a  mortgage  ex- 
ecuted by  a  bankrupt  constitutes  a  voidable 
preference  is  mainly,  if  not  entirely,  a  question 
of  law  dependent  on  the  application  of  Bankr. 
Act  1898,  §  60b,  as  amended  by  Act  June  25, 
1910.— Sheppard-Strassheim  Co.  v.  Black,  147. 


§  165  (U.S.C.C.A.)  Where  defendant,  with 
knowledge  of  the  insolvency  of  his  brother-in- 
law,  advanced  money  to  take  up  notes  of  a 
bank  which  was  pressing  for  payment  and  for 
such  advancement  took  notes  of  the  bankrupt 
and,  on  the  maturity  of  the  first  of  the  series, 
procured  a  deed  of  trust  of  the  bankrupt's  prop- 
erty, of  which  the  trustee  immediately  took 
possession,  the  deed  constituted  a  preference 
in  violation  of  Bankruptcy  Act,  §  60b.— Dean 
V.  Davis,  658. 

S  166  (U.S.C.CA.)  Under  Bankr.  Act,  S  60b, 
as  amended  by  Act  June  25,  1910,  the  prefer- 
ence which  a  transferee  must  have  reasonable 
cause  to  believe  will  be  effected  is  not  the  pref- 
erence over  unsecured  creditors  necessarily  ob- 
tained by  a  mortgagee,  but  one  made  and  ac- 
cepted to  evade  the  rule  for  equal  distribution  to 
creditors.- In  re  Chicago  Car  Equipment  Co., 
142. 

I  166  (U.S.C.C.A.)  Where  it  was  not  shown 
that  a  bankrupt  was  in  fact  insolvent  when  he 
executed  a  chattel  mortgage  to  a  creditor,  and  it 
did  not  appear  that  the  creditor  had  reasonable 
cause  to  believe  that  the  enforcement  of  the 
mortgage  would  effect  a  preference,  as  required 
by  Bankr.  Act,  §  60b,  the  mortgage  was  not  void- 
able.—Sheppard-Strassheim  Co.  v.  Black,  147. 

§  170  (U.S.C.CA.)  In  a  proceeding  under 
Bankr.  Act  July  1,  1898,  §  60d,  by  a  trustee 
against  an  attorney  for  a  re-examination  of 
the  latter's  fee,  the  question  is  whether  the 
debtor,  in  making  the  transfer  to  the  attorney, 
was  acting  in  contemplation  of  the  filing  of 
a  bankruptcy  petition.— Tripp  r.  Mitschrich, 
96. 

As  used  in  Bankr.  Act  July  1,  1898,  §  60d. 
authorizing  re-examination  of  an  attorney's 
fee  where  a  debtor  has  contracted  to  pay  same 
''in  contemplation  of  the  filing  of  a  petition 
by  or  against  him,"  the  words  quoted  do  not 
mean  simply  the  consciousness  by  the  debtor 
of  a  bankrupt  condition,  but  it  is  essential  that 
there  be  some  relation  between  the  knowledge 
of  his  condition  and  the  transaction  with  the 
attorney.— Id. 

In  proceedings  by  a  trustee  in  bankruptcy  un- 
der Bankr.  Act  July  1,  1898.  S  60d,  to  re-examine 
the  payment  of  an  attorney  s  fee  by  the  debtor, 
the  purpose  of  the  payment  is  to  be  ascertain- 
ed either  by  direct  testimony  or  by  the  circum- 
stances surrounding  the  transfer,  including  the 
character  of  the  attorney's  services.— Id. 

Where,  in  proceedings  by  a  trustee  in  bank- 
ruptcy under  Bankr.  Act  July  1,  1898,  |  60d,  to 
re-examine  the  payment  of  an  attorney's  fee 
by  the  debtor,  the  case  turns  upon  the  char- 
acter of  the  attorney's  service,  such  service 
must  be  of  a  kind  relevant  to  the  matter  of 
bankruptcy,  not  one  which  would  be  necessary 
in  the  ordinary  course  of  business,  regardless 
of  bankruptcy.— Id. 

A  debtor's  contract,  made  three  days  after  a 
fire,  with  an  attorney  to  collect  insurance, 
where  the  insurers  questioned  their  liability, 
was  a  proceeding  in  the  usual  course  of  busi- 
ness, having  no  necessary  relationship  to  bank- 
ruptcy ;  and  such  contract  could  not  of  itself 
justi^  the  conclusion  that  it  was  made  "in 
contemplation  of  the  filing  of  a  petition"  in 
bankruptcy  within  Bankr.  Act  July  1,  1898,  § 
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60d,  authorizing  re-examination  of  a  payment  of 
an  attorney's  fee,  though  a  petition  in  bank- 
ruptcy was  filed  against  the  debtor  five  days 
after  the  transfer  to  the  attorney.— Id. 

§  178  (U.S.C.C.A.)  A  deed  of  trust  executed 
tb  secure  a  present  advancement  by  the  benefi- 
ciary with  knowledge  of  the  bankrupt's  insol- 
vency in  order  to  take  up  notes  held  by  a  press- 
ing creditor  with  knowledge  that  foreclosure 
would  result  in  the  reduction  of  the  value  of  the 
bankrupt's  assets,  the  payment  of  a  preferred 
debt,  and  failure  to  pay  other  debts,  was  con- 
structively fraudulent  and  invalid  under  Bank- 
ruptcy Act,  I  eie.— Dean  v.  Davis,  658. 

§  184  (U.S.C.C.A.)  Where  a  contract  for  the 
sale  of  fertilizers  on  credit  to  the  bankrupt  pro- 
vided that  the  proceeds  of  sales  made  by  nim 
should^  be  held  for  the  seller  to  be  applied  on 
the  price,  such  debts  constituted  personal  prop- 
erty and  required  the  contract  to  be  recorded, 
under  Civ.  Code  S.  0.  1912,  §  3542,  and  the 
seller  as  against  the  bankrupt's  trustee  was 
not  entitled  to  a  lien  thereon  on  failure  to  re- 
cord.—Townsend  V.  Ashepoo  Fertilizer  Co.,  613. 

§  188  (U.S.CvCA.)  A  holder  of  real  estate 
mortgages  as  collateral  security  for  a  bank- 
rupt's debt  held  not  entitled  to  collect  rents 
and  profits  as  against  the  bankrupt's  trustee. 
—In  re  Sweeney,  483. 

Mere  notice  by  a  pledgee  of  mortgages  on 
real  estate,  as  collateral  security,  of  an  assert* 
ed  right  to  collect  rents,  is  not  equivalent  to 
actual  possession  by  such  pledgee. — Id. 

(D)  AdininlJitra.tlon    of   ICstate. 

§  223  (U.S.C.CA.)  Under  Bankr.  Act,  li  40, 
48,  72,  prior  to  the  amendment  of  1910,  where 
pledged  securities  having  a  market  value  about 
equal  to  the  secured  loans  were  sold  in  bank- 
ruptcy, realizing  a  small  surplus,  referee  held 
entitled  to  commissions  only  on  the  surplus.— In 
re  Meadows,  446. 

(B)  Actions   by   or   Airalnst  Tmsteo* 

1 288  (U.S.C.CA.)  There  is  no  jurisdiction  to 
proceed  summarily  in  proceedings  under  Bankr. 
Act  July  1,  1898,  §  uOd,  to  re-examine  as  to 
an  attorney's  fee  paid  by  a  debtor,  where  the 
contract  with  the  attorney  was  not  made  by 
the  debtor  in  contemplation  of  bankruptcy  pro- 
ceedings.— Tripp  V.  Mitschrich,  96. 

Where  a  contract  to  pay  an  attorney's  fee  is 
made  by  a  debtor  afterwards  adjudged  a  bank- 
rupt in  contemplation  of  bankruptcy  proceed- 
ings, the  bankruptcy  court  is  authorized  under 
Bankr.  Act  July  1,  1898,  §  60d,  to  proceed  sum- 
marily, but,  upon  due  notice,  to  determine  to 
what  extent,  if  any,  the  fee  is  excessive,  or  if 
allowable  at  all.— Id. 

§293  (U.S.C.CA.)  The  bankruptcy  court,  in 
summary  proceedings  to  recover  property  in  the 
hands  of  third  persons,  has  jurisdiction  over 
the  latters'  protest  to  determine  only  whether 
the  adverse  claim  is  colorable,  and  may  not  pass 
on  the  weight  of  the  evidence  and  determine  the 
merits  of  the  claim.— In  re  Yorkville  Coal  Co., 
570. 

In  proceedings  by  a  bankrupt's  trustee  to  re- 
cover certain  wagons  sold  before  bankruptcy  to 
claimants,  their  testimony  that  the  wagons  were 
purchased  from  the  bankrupt,  paid  for  and  de- 


livered, held  to  show  a  noncolorable  adverae 
claim  which  was  not  determinable  over  their 
protest  in  summary  proceedings. — Id. 

§  303  (U.S.C.CA.)  In  a  suit  by  a  bankrupf  a 
trustee  to  set  aside  a  deed  of  trust  made  by  the 
bankrupt  to  his  brother-in-law  for  a  present  ad- 
vancement, evidence  held  to  warrant  a  finding 
that  the  beneficiary  in  the  deed  had  knowledge 
of  the  bankrupt's  insolvency  and  that  its  effect 
would  be  to  prevent  other  creditors  from  ob- 
taining an  equal  share  in  the  distribution  of 
the  bankrupt's  assets  and  was  therefore  fraudu- 
lent under  Bankruptcy  Act,  §  67e.— Dean  t. 
Davis,  658. 

(F)  Claims    Avalnst    and    Dlatrlbutlom    of 

Bstate. 

{326  rU.S.C.CA.)  Trust  funds  held  not  ap- 
plicable by  way  of  set-off  against  a  debt  of  the 
bankrupt  to  the  person  in  charge  of  such  funds, 
since  the  relation  is  fiduciary  in  one  instance 
and  personal  in  the  other.— Alvord  v.  Ryan,  539. 

Trust  funds  in  the  hands  of  a  creditor  of  the 
bankrupt  held  not  **mutual  debts  or  mutual 
credits,"  within  Bankr.  Act,  §  68a,  providinjg 
that  such  debts  or  credits  between  the  estate  of 
a  bankrupt  and  a  creditor  siiall  be  set  off  one 
against  the  other  and  the  balance  only  be  al- 
lowed.—Id. 

Where  a  bankrupt  two  months  before  the 
petition  was  filed  against  him  transferred  cer- 
tain pr6perty  to  B.  and  C.  to  indemnify  them 
as  sureties,  and  subsequently  they  sold  the 
property  and  after  paying  certain  expenses  held 
the  balance,  and  B.  had  a  claim  against  the 
bankrupt,  held^  that  the  money  held  by  B.  was 
not  a  mutual  credit  within  Bankr.  Act,  |  68a, 
and  hence  could  not  be  set  off. — Id. 

1 340  (U.S.C.CA.)  On  the  hearing  on  a  claim 
in  bankruptcy  on  unpaid  stock  subscriptions  by 
the  bankrupts,  evidence  held  insu^icient  to  sup- 
port a  finding  that  a  certain  lease  was  taken 
by  the  corporation  on  the  subscriptions  at  an 
agreed  valuation. — Famsworth  v-  Union  Trust 
&  Deposit  Co.,  290. 

13421/2  (U.S.C.CA.)  It  was  within  the  dis- 
cretion of  the  District  Judge  to  permit  a  claim- 
ant in  bankruptcy  to  amend  the  specifications 
of  its  claim,  after  a  recommendation  by  the 
referee  that  a  composition  be  accepted,  where 
the  referee  disallowed  such  amendments  be- 
cause of  a  doubt  as  to  his  power.— In  re  Solo- 
way  &  Katz.  12. 

(G)  AccoantlnK  and  Dlsoliarfre  of  Trustee. 

§  368  (U.S.C.CA.)  Under  Bankr.  Act,  §i  40. 
48,  72,  prior  to  the  amendment  of  1910,  where 
pledged  securities  having  a  market  value  about 
equal  to  the  secured  loans  were  sold  in  bank- 
ruptcy, realizing  a  small  surplus,  trustee  held 
entitled  to  commissions  only  on  the  surplus.— In 
re  Meadows,  446. 

IV.  COMPOSinOH. 

S384  (U.S.C.C.A.)  Refusal  to  confirm  com- 
position offered  by  bankrupt  and  recommended 
by  referee,  and  remand  of  matter  to  referee, 
in  order  that  claimant,  denied  a  hearing  l>ecau8e 
of  delay  in  filing  and  serving  specifications, 
might  have  its  day  in  court,  held  within  the 
discretion  of  the  trial  judge.— In  re  Soloway  ft 
Katz,  12. 
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Bills  amd  NotM 


V.  BIGHTS,   BEMEDIES,   AND   DIS- 
GHABOE   OF   BANKBUPT. 

fi  407  (U.S.C.C.A.)  Under  Bankr.  Act  1898,  § 
14b3,  a  falae  financial  statement  made  by  a 
bankrupt  to  a  commercial  agency  for  the  pur- 
pose 01  rating,  and  not  requested  by  any  cus- 
tomer of  the  agency  on  which  to  extend  credit 
to  the  bankrupt,  is  not  ground  for  denial  of  a 
discharge.— In  re  Zoflfer,  434. 

$408  (U.S.C.C.A.)  Where  a  bankrupt,  on 
examination  before  a  special  commissioner, 
falsely  testified  that  he  had  never  made  a  finan- 
cial statement  to  any  one,  when  in  fact  he 
had  made  a  false  financial  statement  to  a  com- 
mercial agency,  he  was  gu^ty  of  making  a 
false  oath  which  was  pnnishable  by  imprison- 
ment under  Bankr.  Act  1898.  $  29b2,  which 
was  ground  for  denial  of  a  discharge  under  sec- 
tion 14b(l).— In  re  Zoffer,  434. 

§417  (U.S.C.C.A.)  Where  a  bankrupt  was 
discharged  October  20,  1904,  and  an  application 
filed  by  a  creditor  January  5,  1905,  to  revoke 
the  discharge,  was  not  brought  on  for  hearing 
for  over  seven  years,  during  which  time  the 
bankrupt  died,  the  creditor's  right  to  prosecute 
his  application  was  barred  by  laches  as  against 
heirs  and  legal  representatives  of  the  bankrupt 
—Drees  v.  Waldron,  609. 

VI.  APPEAL  AND  BEVI8ION   OP 
PBOGEEDINGS. 

(A)   Saperintendence  and  ReTlslon. 

§444  (U.S.C.CA.)  Under  Rule  38  for  the 
Second  circuit,  petition  to  review  order  in 
bankruptcy,  not  served  and  filed  until  11  days 
after  entry  of  the  order,  will  be  dismissed.— In 
re  Tanenhaus,  469. 

§  446  (U.  8.  C.  C.  A.)  Decisions  of  disputed 
questions  of  fact  on  conflicting  evidence  are 
not  reviewable  on  a  petition  to  revise  an  order 
on  a  bankrupt  to  show  cause  why  he  should 
not  turn  over  assets.— ^Jood  v.  Kane,  454. 

The  question  of  law  whether  there  was  any 
substantial  evidence  to  sustain  an  order  that 
a  bankrupt  turn  over  assets  to  the  trustee  could 
be  determined  by  the  appellate  court  on  a  pe- 
tition to  revise  such  order.— Id. 

(B)   Appeal. 

§  465  (U.S.C.C.A.)  Where,  pending  an  appeal 
in  a  bankruptcy  proceeding,  a  stipulation  was 
filed  for  reversal  and  dismissal,  and  it  appear- 
ed that  practically  there  was  no  unpaid  claim, 
either  proved  or  provable,  against  the  bankrupt*s 
estate  which  was  not  represented  in  the  petition, 
the  appeal  would  be  aismissed  without  deter- 
mination of  the  merits.— In  re  Donnelly,  20. 

BANKS  AND  BANKING. 

IV.  NATIONAL  BANKS. 

§  234  (U.S.C.C.A.)  There  is  no  right  to  carry 
on  the  business  of  a  national  bank  except  on 
the  conditions  and  as  prescribed  by  the  acts  of 
Congress  regulating  national  banks  of  which  all 
must  take  notice.— First  Nat  Bank  v.  Murray, 
652. 


§  235  (U.S.C.C.A.)  Acts  of  the  Comptroller  of 
the  Currency  within  National  Banking  Law  in 
the  exercise  of  his  powers  of  control  and  visi- 
tation over  national  banks  are  not  reviewable 
by  the  courts.- First  Nat.  Bank  v.  Murray,  652. 

§  239  (U.S.aCA.)  A  national  bank  organized 
under  the  National  Banking  Act  with  a  capital 
and  under  conditions  applicable  to  a  city  of 
not  to  exceed  3,000  inhabitants  held  not  entitl- 
ed to  remove  its  place  of  business  to  the  busi- 
ness section  of  a  reserve  city,  after  such  city 
had  absorbed  the  city  of  original  location  by  a 
change  of  boundary,  without  compliance  with 
conditions  applicable  to  national  banks  in  re- 
serve cities.— First  Nat  Bank  v.  Murray,  652. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  f  755. 

BIAS. 

See  Jory,  t  126. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILLS  AND  NOTES. 

See  Corporations,  |  467;    Courts,  ||  366,  372; 
Judgment,  f  735. 

I.  REQUISITES  ANB  VALIDITT. 
(B)  Consideration. 

1 97  (U.S.CO.A.)  In  an  action  on  a  note  giv- 
en for  plaintiffs  interest  in  the  promotion  stock 
of  a  mining  corporation,  evidence  of  plaintifiTs 
fraudulent  representations  inducing  defendant 
to  purchase  the  properties  in  the  first  instance, 
of  the  fact  that  they  had  never  paid,  and  that 
plaintiff  had  not  performed  conditions  precedent 
to  the  accrual  oi  his  right  to  the  stock,  held 
inadmissible  in  defense  of  the  note.— Maitland  v. 
Traver,  104. 

IV.  KEOOTIABIIilTYANDTBANSFER. 

(A)   Instramenta  Negotiable. 

S  146  (U.S.C.CA.)  Gen.  St.  Kan.  1909,  f 
5254,  providing  the  necessary  requisites  of  ne- 
gotiability of  instruments,  did  not  change  the 
common  law  merchant  as  to  the  fundamental 
requirements  of  negotiable  instruments.—Smith 

V.  Nelson  Land  &  Cattle  Co.,  512. 

I  155  (U.S.C.CA.)  A  clause  in  certain  notes 
that  sureties  consent  that  time  of  payment  may 
be  extended  without  notice,  being  inapplicable 
to  any  party  signing  the  notes,  held  not  to  de- 
stroy the  negotiability  thereof.— Smith  v.  Nel- 
son Land  &  Cattle  Co.,  512. 

The  time  of  payment  of  certain  notes,  nego- 
tiable in  form,  was  not  rendered  uncertain  and 
their  negotiability  destroyed  by  a  provision  of 
a  mortgage,  securing  them,  that  the  whole 
sum  might  be  declared  due  and  payable  in 
the  event  of  certain  contingencies.— Id. 
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(C)  Transfer  'Without  Indorsement. 

§205  (XJ.S.C.C.A.)  The  last  clause  of  Gen. 
St.  Kan.  1909,  {  5302,  that  negotiation  of  an  in- 
strument, transferred  without  indorsement, 
takes  eftect  as  of  the  time  when  indorsement  is 
actually  made  does  not  apply  to  a  transfer  of 
negotiable  notes  which  have  never  been  in- 
dorsed.—Smith  V.  Nelson  Land  &  Cattle  Co., 
512. 

V.   RIGHTS  AND  LIABIUTrESON  Df- 

DOBSEMENT  OR  TRANSFER. 

(D)   Bona  Fide  Pnrcl&aaers. 

S  362  (U.S.CwCA.)   Under  Gen.  St  Kan.  1909, 

;i  5302,  5311,  and  Negotiable  Instruments  Law, 
i  2,  the  word  "holder,"  in  the  beginning  of  the 
ast  clause  of  section  5311,  held  to  include  any 
transferee  of  negotiable  paper,  so  that  where 
negotiable  notes  were  indorsed  before  maturity 
and  the  indorsee  transferred  them  to  defend- 
ant S.  without  indorsement,  he  was  a  bolder 
in  due  course.— Smith  v.  Nelson  Land  &  Cat- 
tle Co.,  512. 

§367  (U.S.C.C.A.)  A  purchaser  before  ma- 
turity 01  a  note  of  a  corporation  held  entitled 
to  recover  thereon,  although  it  was  not  signed 
by  the  officers  required  by  the  by-laws,  where 
such  requirement  nad  never  been  observed  and 
was  unknown  to  the  purchaser. — Washington  & 
Canonsburg  Ry.  Co.  v.  Murray,  112. 

VIII.  ACTIONS. 

1 45 1  (XJ.S.C.C.A.)  Notice  of  special  defense, 
in  actions  on  notes  and  instruments  for  the  pay- 
ment of  money  and  property  authorized  by 
Kurd's  Rev.  St.  lU.  1905,  c.  98,  §S  9,  10,  held 
limited  to  the  defenses  of  want  of  consideration, 
failure  of  consideration,  and  fraud  in  obtaining 
the  instrument.— Maitland  v.  Traver,  104. 

§  497  (U.S.C.C.A.)  A  purchaser  of  a  negotia- 
ble note  for  value  before  maturity  is  entitled  to 
recover  thereon  unless  it  is  shown  that  in  the 
transaction  by  which  it  was  obtained  he  had 
knowledge  of  facts  which  would  render  it  in- 
iralid,  or  was  chargeable  with  bad  faith,  and  the 
burden  of  proving  such  defense  rests  on  the  de- 
fendant.—Washington  &  Canonsburg  Ry.  Co.  v. 
Murray,  112. 

BONA  FIDE  PURCHASERS. 

See  Bilk  and  Notes,  H  3^,  367. 

BONDS. 

See  Adverse  Possession,   S§  72,  115;     Appeal 


and  Error,  §  459;  Corporations.  U  469,  472; 

'   '^" §  241;     '    ' 

Uorp< 
Railroads,  f  168;  Towns,  |  52. 


Evidence,   |  274;    Injunction,   (  241;    Judg- 
ment, S  735;   Municipal  Corporations,  {  943; 


BREACH. 

See  Contracts,  |  335. 

BRIEFS. 

See  Appeal  and  Error,  {|  760,  761. 

BROKERS. 

See  Facton. 


V.   ACTIONS  FOB  COMPENSATION. 

S  82  (U.S.C.CA.)  In  an  action  by  a  broker  to 
recover  compensation  for  a  sale  of  a  real  estate 
option,  the  court  properly  permitted  plaintiff  to 
amend  his  declaration  at  the  trial  by  inserting  a 
clause  that  the  contract  (which  was  not  reduced 
to  writing)  provided  that  defendant  should  pay 
plaintiff  for  obtaining  a  purchaser  S;5,000  in  any 
event.— O.  W.  Kerr  Co.  v.  Corry,  151. 

I  85  (U.S.C.CA.)  In  a  broker's  action  to  re- 
cover compensation  for  obtaining  a  purchaser 
for  an  option  on  certain  land,  evidence  as  to 
dealings  between  defendant  and  the  landowners 
held  immateriaL—O.  W.  Kerr  Co.  t.  Corry,  151. 

CANALS. 

I.  ESTABLISHMENT,  CONSTBUCTION, 
AND  MAINTENANCE. 

I  18  (U.S.C.CA.)  A  party  contracting  with 
the  state  to  widen  and  deepen  a  section  of  a 
canal  was  liable  for  any  damage  resulting  to  a 
party  using  the  canal  from  its  negligence  in  per- 
torming  its  contract — Huntley  v.  Empire  En- 
gineering Corporation.  457. 

A  contractor  with  the  state  engaged  in  widen- 
ing and  deepening  canal  held  to  have  the  bur- 
den of  showing  how  a  rock  upon  which  a  canal 
boat  struck  became  displaced,  which  was  not 
met  by  showing  that  the  buckets  on  its  dredge 
did  not  raise  the  rock  by  direct  contact — Id. 

CANCELUTION  OF  INSTRUMENTS. 

See  Bankruptcy,  |  303;    Mines  and  Minerals, 
§  45. 

CANCER. 

See  Appeal  and  Error,  §  1039. 

CARGO. 

See  Shipping. 

CARRIERS. 

See  Courts,  |  256. 

IV.  CABBIAOE  OF  PAS8ENOEB8. 
(D)  Personal  Injuries. 

S280  (U.S.C.CJl)  An  instruction  that  a 
street  railway  company  owes  to  a  passenger  the 
highest  degree  of  care,  since  the  contract  is  for 
safe  carriage,  etc.,  was  proper.— Pittsburgh  Rys. 
Co.  v.  Givens,  263. 

§305  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  street  car  passenger  in  a  collision  between 
the  car  and  an  automobile,  an  instruction  that, 
if  the  motorman  was  guilty  of  negligence  con- 
tributing to  the  collision,  the  jury  should  find 
for  plaintiff,  though  the  chauffeur  was  also  neg- 
ligent, was  proper.— Pittsburgh  Rya  Co.  t.  Giv- 
ens, 263. 

1 321  (U.S.C.C.A.)  In  an  action  for  injuries  to 
a  street  car  passenger  in  a  collision  between  the 
car  and  an  automobile,  an  instruction  that  any 
rivalry  between  the  motorman  and  the  chauffeur 
would  not  excuse,  but  would  rather  aggravate, 
the  motorman's  negligence,  if  any,  was  not  er- 
roneous.—Pittsburgh  Rys.  Co.  y.  Qivens,  263. 
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(H)  Palace  Car*  and  flleepinv  Cars. 

S4M  (U.S.C.C.A.)  The  dutj  of  the  Pullman 
Company  to  exercise  reasonable  care  to  protect 
passengers  does  not  I'equire  it  or  its  employes  to 
prevent  the  arrest  and  removal  of  a  passenger. — 
Thompkins  v.  Missouri,  K.  &  T.  Ry.  Co.,  1. 

CHALLENGE. 

See  Jury,  §|  126,  136. 


See  Equity. 


CHANCERY. 
CHARGL 


To  jury,  see  Criminal  Law,  {  829;  Trial,  |§ 
212-295. 

CHATTEL  MORTGAGES. 

See  Bankruptcy,  §  100. 

CHINESE. 

See  Aliens,  If  23-32. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens;    Constitutional  Law,  {  213. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  §§  90,  213. 

CLAIMS. 

See  Bankruptcy,  |§  326-342%  ;  Municipal  Cor- 
porations, S  1001;  Patents,  |§  167,  173; 
Towns,  I  62. 

CLUBS. 

See  Master  and  Servant,  $  86. 

COLLISION. 

I.  BITI.E8  AND  PBEGAUTIONS  FOB 

PREVENTING  GOIXISIONS 

IN  GENEBAI*. 

§22  (U.S.C.C.A.)  A  vessel  cannot  be  exoner- 
ated from  fault  for  a  collision  on  the  ground  of 
inevitable  accident,  where  the  other  vessel  was 
clearly  not  in  fault,  unless  it  is  shown  that 
those  in  charge  of  her  navigation  endeavored  by 
every  means  in  their  power  with  due  care  and 
caution  and  a  proper  display  of  nautical  skill, 
to  prevent  the  collision.— The  FuUerton,  359. 

m.  8TEAM  VESSELS  MEETING  OB 
GROSSING. 

§42  (U.S.C.CA.)  The  privileged  one  of  two 
crossing  steam  vessels  held,  under  the  evidence, 
solely  in  fault  for  a  collision  between  them,  on 
the  ground  that  she  failed  to  keep  her  course  or 
to  conform  to  the  crossing  agreement— Howard 
V.  City  of  New  York,  280. 


VH.  VESSELS  AT  BEST,  AT  ANGHOB 
OB  AT  PIEBS. 

§71  (U.S.CC.A.)  A  car  ferryboat  navigating, 
in  the  harbor  of  San  Francisco  at  night  in  a 
dense  fog  at  a  speed  of  seven  miles  an  hour  held 
in  fault  for  a  collision  with  an  anchored  ves- 
sel whose  position  she  knew  and  which  wa& 
several  hundred  feet  from  her  own  proper 
course.— The  Fullerton,  359. 

§71  (U.S.C.C.A.)  A  steamer  held  solely  in 
fault  for  a  collision  with  a  tug  which  was  lying 
at  a  bulkhead,  where  the  steamer  stopped  to 
discharge  passengers  and  which  she  struck  when 
she  started  ahead.— The  Hendrick  Hudson,  461. 

X.   NABBO^W   GHANNELS,    HABBOBS, 
BIVEBS.  AND   GANALS. 

§  95  (U.S.C.C.A.)  A  collision  at  night  in  the 
Carquinez  Straits  between  a  steamship  and  a 
tug  with  a  barge  loaded  with  stone  on  her  side 
held  due  solely  to  the  fault  of  the  tug  in  giv- 
ing a  passing  signal  of  one  whistle  and  going  to 
starboard  across  the  course  of  the  steamship, 
which  was  then  on  her  starboard  side. — Morris 
V.  Globe  Navigation  Co.,  255. 

§  96  (U.S.C.C.A.)  A  tug  bound  up  East  River 
near  the  piers  before  daylight,  with  a  car  float 
alongside  projecting  ahead  170  feet,  with  no 
lookout  stationed  tnereon,  held  solely  in  fault 
for  a  collision  with  a  transfer  tug  bacldng  out 
of  a  slip.— The  Transfer  No.  8,  463. 

§  100  (U.S.C.C.A.)  A  speed  of  seven  miles  an 
hour  in  the  harbor  of  San  Francisco  at  night 
and  in  a  dense  fog  is  excessive.— The  Fullerton, 
359. 

XII.   SUITS   FOB  DABfAGES. 
(D)  Damaflrea. 

§  133  (U.S.C.CA.)  The  measure  of  damages 
recoverable  for  the  total  loss  of  a  vessel  in  col- 
lision held  to  be  the  price  for  which  she  might 
have  been  sold  in  the  market  as  shown  by  the 
opinions  of  experts;  it  being  shown  that  she 
was  of  an  ordinary  type,  in  common  use,  and 
for  which  there  was  a  market— Alaska  S.  S.  Co^ 
V.  Inland  Navigation  O).,  366. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Monopolies. 

COMMERCE. 

See  Carriers;    Courts,  §  256;    Shipping. 

I.  POWEB  TO  BEGUI.ATE  IN  GEN- 
EBAL. 

§  3  (U.S.C.C.A.)  Congress  held  to  have  power 
under  Const.  U.  S.  art  1,  §  8,  cl.  3,  authorizing 
it  to  regulate  commerce  to  enact  the  Trade- 
Mark  Laws  (Acts  March  3,  1881 ;  Aug.  5, 1882, 
and  Feb.  20,  1905).— Rossmann  v.  Garnier,  73. 

§  8  (U.S.C.CA.)  The  federal  Employers'  Lia- 
bility Act  supersedes  state  and  territorial  laws 
in  the  matter  with  which  it  deals.— Copper 
River  &  N.  W.  Ry.  Co.  v.  Heney,  131. 
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n.   SUBJECTS   OF  BEOmLATION. 

§33  (U.S.C.C.A.)  Congress,  pursuant  to  its 
authority  to  regulate  commerce,  had  power  to 
enact  Penal  Code,  §  245,  making  it  an  offense 
for  any  person  to  deposit  for  transportation 
from  one  state  to  another,  with  any  express 
company  or  carrier,  any  obscene,  lewd,  or  las- 
<iviou8  or  filthy  book,  etc.— Clark  v.  United 
States,  294. 

§46  (U.S.CC.A.)  A  state  may  prescribe  the 
terms  on  which  a  foreign  corporation  may  enter 
and  do  business  therein,  provided  its  action  does 
not  directly  restrain  or  interfere  with  interstate 
commerce.— Loomis  v.  People's  Const.  Co.,  125. 

A  contract  by  a  foreign  corporation  to  manu- 
facture concrete  pi^e  in  Wisconsin  prior  to  its 
having  complied  with  the  statute  authorizing 
it  to  do  business  in  that  state  held  not  a  trans- 
action in  interstate  commerce  and  absolutely 
void  on  behalf  of  the  corporation,  and  its  as- 
signs under  St.  Wis.  1918,  §  1770b.— Id. 

IV.   INTEBSTATE     GOMMEBCE    COM- 
MISSION. 

§87  (U.S.C.CA.)  The  limitation  provisions 
of  section  16  of  the  Interstate  Commerce  Act, 
as  amended  by  Act  June  29,  1906,  §  5,  held  not 
to  authorize  tne  filing  with  the  Interstate  Com- 
merce Commission  of  a  claim  for  damages  which 
accrued  more  than  two  years  before  the  passage 
of  the  amendatory  act— Lehigh  Valley  R.  Co.  v. 
Meeker,  311. 

§88  (U.S.C.C.A.)  A  report  of  the  Interstate 
Commerce  Commission  and  order  for  reparation 
held  not  contradictory,  misleading,  nor  confus- 
ing, nor  objectionable  for  uncertainty.— St. 
Ix)uis,  Southwestern  Ry.  Co.  v.  S.  Samuels  & 
Co.,  188. 

Where  pending  claim  before  the  Interstate 
Commerce  Commission  for  reparation  due  to 
the  misrouting  of  a  shipment  because  of  failure 
to  prescribe  a  through  rate  over  a  shorter  route, 
jsuch  a  rate  was  adopted,  it  was  not  necessary 
that  the  Commission  in  addition  to  granting 
reparation  should  prohibit  the  use  of  any  other 
rate  than  that  adopted.— Id. 

§9il  (U.S.(^C.A.)  The  provisions  of  Inter- 
state Commerce  Act,  §§  14,  16.  as  amended  by 
Act  June  29,  1906,  §§  3,  5,  relating  to  actions 
brought  to  recover  damages  for  violations  of  the 
act,  construed.— Lehigh  Valley  R.  Co.  v.  Meek- 
er, 311. 

§  95  (U.S.C.C.A.)  The  effect  of  findings  by 
the  Interstate  Commerce  Commission  as  evi- 
dence in  an  action  for  damages  brought  under 
section  16  of  the  Interstate  Commerce  Act,  as 
amended  by  Act  June  29,  1906,  §  5,  considered. 
— Lehifh  Valley  R.  Co.  v.  Meeker,  311. 

Findings  and  an  order  made  by  the  Inter- 
state Commerce  Commission  on  a  claim  for  rep- 
aration held  not  to  constitute  evidence  making 
a  prima  facie  case  in  an  action  for  damages 
brought  under  section  16  of  the  Interstate  Com- 
merce Act,  as  amended  by  Act  June  29,  1906,  § 
5.-Id. 

§97  (U.S.C.C.A.)  On  the  trial  of  an  action 
for  damages  brought  under  section  16  of  the  In- 
terstate Commerce  Act,  as  amended  by  Act 
June  29,  1906,  §  5,  where  plaintiif  has  been  per- 
mitted to  introduce  the  report  of  the  Inter- 
state Commerce  Commission,  it  is  the  duty  of 


the  court  to  instruct  the  jury  aa  to  what  are 
and  what  are  not  findings  of  fact  therein,  made 
prima  facie  evidence  by  the  statute. — Lehigh 
Valley  R,  Co.  v.  Meeker,  311. 

§  98  (U.S.C.CA.)  Where  suit  was  not  brought 
on  a  reparation  order  of  the  Interstate  Com- 
merce Commission  until  after  defendant's  mo- 
tion for  rehearing  was  denied,  defendant  was 
not  prejudiced  by  the  fact  that  the  order,  which 
was  entered  May  1,  1911,  required  payment  on 
or  before  January  15,  1911.— St  Louis  South- 
western Ry.  Co.  V.  S.  Samuels  &  Co.,  188. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Commerce,  §§  87-98. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Bankruptcy,  §  368 ;   Broken,  H  82,  8& 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Bills  and  Notes,  |  146;    Blaster  and  Serv- 
ant, f  190. 

COMPENSATION. 

See  Brokers,  §|  82,  85;    Eminent  Domain,  § 

COMPENSATORY  DAMAGES. 

See  Damages,  H  32-52. 

COMPETENCY. 

See  Jury,  §f  126,  136. 

COMPETITION. 

See  Trade-Marks  and  Trade-Names,  SI  70-100. 

COMPUiNT. 

See  Indictment  and  Information;    Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Bankruptcy,  §  384;    Compromise  and  Set- 
tlement. 

COMPROMISE  AND  SETTLEMENT. 

§  6  (U.S.C.C.A.)  Pendency  of  a  writ  of  error 
to  review  a  jud^^ent  which  would  be  diamisaed 
in  case  of  a  settlement  constituted  a  aofficient 
consideration  for  the  compromise  and  settle- 
ment—McSweeney  Packing  Co.  v.  Beshlin,  300. 

COMPTROLLER  OF  THE  CURRENCY. 

See  Banks  and  Banking,  |  235. 
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CONCUBINAGE. 

See  Aliens,  {  46. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  {I  454,  472. 

CONSIDERATION. 

See  Bills  and  Notes,  §  97. 

CONSTITUTIONAL  LAW. 

See  Commerce,  §  3 ;  Corporations,  I  469 ; 
Courts,  S  282 ;  Trade-Marks  and  Trade-Names, 
§  42 ;    Vendor  and  Purchaser,  §  277. 

n.   CONSTRUCTION.    OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

S  42  (U.S.C.C.A.)  Whether  Rev.  St.  Tex.  1896, 
art.  1230  et  seq.,  in  connection  with  article 
12G3,  denies  nonresident  defendant  due  process 
of  law  because  of  the  possibility  that  he  might 
have  only  12  days  in  which  to  appear  and  an- 
swer, held  not  to  be  determined  at  the  instance 
of  a  nonresident  defendant  who  had  ample 
time  to  appear  and  answer.— Brophy  v.  Kefly, 
382. 

V.   PERSONAL,    CIVIIi.    AND    POUTI- 
CAL  RIGHTS. 

S90  (U.S.C.C.A.)  Pen.  Code,  j|  211,  prohibit- 
ing the  mailing  of  obscene  and  nlthy  matter,  is 
not  in  derogation  of  the  constitutional  right  of 
freedom  of  the  press. — Tyomies  Pub.  Co.  v.  Unit- 
ed States,  47. 

§90  (U.S.C.C.A.)  Penal  Code,  S  245,  prohib- 
iting the  transportation  by  express  from  one 
state  to  another  of  any  obscene,  lewd,  or  lascivi- 
ous book,  etc.;  was  not  unconstitutional  as  an 
improper  abridgment  of  the  freedom  of  the 
press.— Clark  v.  United  States,  294. 

Vm.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

I  197  (U.S.C.C.A.)  Pen.  Code,  S  211,  prohibit- 
ing the  mailing  of  obscene  and  filthy  matter,  is 
not  an  ex  post  facto  law.— Tyomies  Pub.  Co.  v. 
United  States^  47. 

X.   EQUAL  PROTECTION  OF  LAWS. 

§213  (U.S.C.C.A.)  Inhibition  of  Const.  U.  S. 
Amend.  14,  held  to  apply,  not  only  to  legislative 
enactments,  but  to  acts  of  the  state's  ministerial 
agents  accomplishing  the  purposes  denounced. — 
Jersey  City  v.  Central  R.  Co.  of  New  Jersey, 
532. 

XI.  DUE  PROCESS  OF  LAW. 

§  254  (U.S.C.C.A.)  Inhibition  of  Const.  U.  S. 
Amend.  14,  held  to  apply,  not  only  to  legislative 
enactments,  but  to  acts  of  the  state's  ministerial 
agents  accomplishing  the  purposes  denounced. — 
Jersey  City  v.  Central  R.  Co.  of  New  Jersey, 
532. 


CONSTRUCTION. 

See  Canals,  §  18;  Constitutional  Law,  §  42; 
Evidence,  J  589 :  Insurance,  §  146 ;  Patents, 
§§  163-173;    Trial,  §  295. 

CONTRACTS. 

See  Aliens,  §  53 ;  Arbitration  and  Award,  §  8 ; 
Bailment;  Bankruptcy.  §  2S8;  Bills  and 
Notes;  Brokers;  Canals,  §  18;  Commerce, 
§  46 ;  Compromise  and  Settlement ;  Corpora- 
tions, §§  406,  467-472;  Courts.  §  366;  Evi- 
dence, §  445 ;  Frauds,  Statute  of ;  Insurance  ; 
Landlord  and  Tenant;  'Mechanics'  Liens;  Mu- 
nicipal Corporations,  §  1001;  Partnership; 
Sales;  Specific  Performance;  Stipulations; 
Towns,  §  42 ;    Vendor  and  Purchaser. 

L  REQUISITES  AND  VALIDITY. 
(A)  Nature  and  Bssentlals  In  General. 

fi  10  (U.S.C.C.A.)  Provision,  in  contract  for 
sale  of  malt  to  be  shipped  as  ordered,  that  if 
all  was  not  ordered  within  the  contract  period, 
the  seller  might  cancel  the  contract,  or  carry 
the  malt,  charging  one  cent  a  bushel  per  month 
for  storing  and  carrying  it,  held  not  to  destroy 
the  mutuality  of  the  contract.— Mayo  v.  Amer- 
ican  Malting  Co.,  443. 

(B)   Parties,  Proposals,  and  Acceptance. 

§29  (U.S.C.C.A.)  Evidence  held  sufficient  to 
require  the  submission  to  the  jury  of  the  ques- 
tion whether  a  contract  was  made  between 
plaintiff  and  defendant— Thomas  B.  Whitted  & 
Co.  V.  Fairfield  Cotton  Mills,  219. 

(C)  Formal  Requisites. 

>32  (U.S.C.CA.)  Although  the  parties  to  a 
verbal  agreement,  the  terms  of  which  are  mutu- 
ally understood  and  agreed  upon,  contemplate 
that  it  is  to  be  reduced  to  writing  and  signed, 
yet.  if  the  understanding  is  that  this  is  simply 
to  be  done  as  a  memorial  of  the  agreement,  it 
is  binding  notwithstanding  it  is  never  put  to 
writing.— Thomas  B.  Whitted  &  Co.  v.  Fairfield 
Cotton  Mills,  219. 

§39  (U.S.C.C.A.)  Proposal  to  furnish  struc- 
tural steel  and  iron  and  acceptance  thereof  held 
to  constitute  a  completed  contract,  though  the 
drawings  referred  to  in  the  proposal  were  nev- 
er furnished. — American-Pacific  Const  Co.  v. 
Modern  Steel  Structural  Co.,  375. 

§40  (U.S.C.CA.)  Where  the  specifications 
forming  a  part  of  a  contract  were  identified 
therein  by  their  initialing  by  one  of  the  parties, 
this  was  tantamount  to  attaching  them  to  the 
contract  and  rendered  the  contract  equally  def- 
inite and  certain. — American-Pacific  Const  Co. 
V.  Modem  Steel  Structural  Co.,  375. 

VI.   ACTIONS  FOR  BREACH. 

§335  (U.S.C.C.A.)  Complaint  in  action  on 
building  contract  held  not  demurrable,  though 
it  showed  delay  in  completion,  provision  of  con- 
tract for  Liquidated  damages  for  delay,  and  no 
excuse  for  the  delay,  where  it  also  showed  an 
unpaid  balance  of  the  contract  price  exceeding 
such  liquidated  damages. — First  Nat  Bank  v. 
Library  Bureau,  41. 
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COPIES. 

See  Evidence,  |  357. 

CORPORATIONS. 

See  Bankruptcy,  §§  20,  63,  340;  Banks  and 
Banking;  Carriers;  Commerce,  §  46;  Courts, 
$  366;  Insurance;  Monopolies;  Municipal 
Corporations ;    Railroads. 

IV.   CAPITAI.,    STOCK,   AND   DIVI- 
DENDS. 
(B)   Snbseription    to    Stock. 

§  88  (U.S.C.C.A.)  To  accept  property  in  pay- 
ment for  stock  at  an  agreed  valuation  required 
corporate  action,  and  an  understanding  be- 
tween the  principal  stockholders  without  any 
corporate  action  was  insufficient. — Famsworth 
V.  Union  Trust  &  Deposit  Co.,  290. 

VH.   CORPORATE!   POWERS   AND 
IiIABHiITIES. 

(B)   Repreaentatton  of  Corporation  hy  Of- 
ficers and  Aflrents. 

§406  (U.S.C.C.A.)  The  president  of  a  corpo- 
ration has  no  power  to  contract  on  its  behalf, 
unless  such  power  is  conferred  by  the  corpora- 
tion's organic  law  or  is  delegated  by  the  cor- 
poration directly  or  through  its  directors,  or 
is  implied  from  habit  or  custom  of  doing  busi- 
ness.—Marqusee  V.  Insurance  Co.  of  North 
America,  281. 

§426  (U.S.C.C.A.)  Where  the  acting  presi- 
dent of  a  corporation,  without  authority  ob- 
tained a  policy  on  its  behalf,  his  act  in  tender- 
ing to  the  agent  of  the  insurance  company  the 
premium  on  the  policy  did  not  amount  to  a  rat- 
ification by  the  corporation  of  his  act  in  obtain- 
ing it.— Marqusee  v.  Insurance  Co.  of  North 
America,  281. 

Where  the  articles  and  by-laws  of  a  corpo- 
ration provided  that  power  to  make  contracts 
should  rest  in  the  board  of  directors,  acting  in 
the  prescribed  manner,  the  corporation  could 
only  ratify  the  act  of  its  acting  president  in  ob- 
taining insurance  for  it,  in  the  manner  prescrib- 
ed.—Id. 

Where  a  policy  was  obtained  for  a  corpora- 
tion by  its  acting  president  without  authority, 
the  act  of  certain  adjusters  in  giving  notice  to 
the  insurer  of  the  loss,  without  proof  of  au- 
thority from  the  corporation,  did  not  amount 
to  a  ratification  of  the  policy  on  its  part — Id, 

§432  (U.S.C.CA.)  Where  the  acting  presi- 
dent of  a  private  corporation  obtained  insur- 
ance for  it  without  authority,  the  burden  was 
on  the  corporation,  seeking  to  recover  on  poli- 
cies, to  prove  ratification  of  his  act. — Marqusee 
v.  Insurance  Co.  of  North  America,  281. 

§433  (U.S.C.C.A.)  Where  the  acting  presi- 
dent of  a  private  corporation,  without  authority, 
procured  certain  insurance  for  it,  whether  par- 
ticular facts  relied  on  amounted  to  a  ratifica- 
tion of  his  act  by  the  corporation  was  a  ques- 
tion of  law  for  the  court.— Marqusee  v.  Insur- 
ance Co.  of  North  America,  281. 

(D)   Contracts  and   Indebtedness. 

§  467  (U.S.C.CA.)  A  land  and  cattle  corpora- 
tion had  no  power  to  become  an  accommodation 


maker  of  certain  notes.— Smith  T.  Nelson  Land 
&  Cattle  Co.,  512. 

^§  469  (U.S.C.C.A.)  St.  Wis.  1918,  §  1753,  au- 
thorizing corporate  bonds  to  be  issued  only  for 
money,  labor,  or  property  equal  to  75  per  cent 
of  the  par  value  thereof,  held  complied  with 
where  they  were  accepted  by  creditors  as  col- 
lateral at  not  less  than  75  per  cent  of  their 
face  value  on  their  past-due  claims.— First  Sav- 
ings &  Trust  Co.  V.  Waukesha  Canning  Co., 
305. 

§  469  (U.S.C.CA.)  Under  Const.  Mo.  art  12, 
§  8,  and  Rev.  St.  Mo.  1909,  §  2981,  bonds  of  a 
corporation,  issued  and  pledged  to  secure  a  pre- 
existing debt  due  from  it,  are  invalid  where  no 
consideration  passed  to  it  from  the  creditor.— 
Kemmerer  v.  St  Louis  Blast  Furnace  Co.,  519. 

§472  (U.S.C.CA.)  Facts  surrounding  issu- 
ance and  delivery  of  bonds  of  corporation  as 
collateral  held  to  show  an  agreement  by  the 
creditors  to  accept  them  at  75  per  cent  of  their 
face  value,  and  hence  they  were  not  void  un- 
der St  Wis.  1913,  §  1753.— First  Savings  & 
Trust  Co.  V.  Waukesha  Canning  Co.,  305. 

vm.  nrsoLVENGT  and  regexvebs. 

{559  (U.S.CC.A.)  The  appointment  of  a  re- 
ceiver for  a  plaintiff  corporation  held  not  to  de- 
feat its  right  to  maintain  the  suit,  where  the 
receiver  did  not  ask  to  intervene,  and  no  motion 
was  made  to  have  him  substituted  as  plaintiff.— 
Boston  Elevated  Hy.  Co.  v.  Paul  Boyton  Co., 
338. 

Xn.  FOREIGN     COBPORATIONS. 

§642  (U.S.C.C.A.)  Statutes  requiring  a  cor- 
poration to  maintain  an  office  within  tiie  state 
for  the  transaction  of  business  are  generally 
held  not  to  relate  to  isolated  transactions.— 
Loomis  V.  People's  Const.  CJo.,  125. 

COURTS. 

See  Appeal  and  Error:  Arbitration  and  Award, 
}  8:  Bankruptcy,  §§  20-100.  293;  Kstoppel, 
§  68;    Vendor  and  Purchaser,  §  277. 

Vn.   UNITED  STATES  GOURTS. 

(A)  Jarlsdlction   and   Potrers   Im    General. 

§  256  (U.S.C.C.A.)  Judicial  Code,  §  297,  pro- 
viding for  the  repeal  of  specified  acts  not  in- 
cluding Interstate  Commerce  Act  as  amended 
by  Act  Congress  June  8,  1910,  Judicial  Code,  § 
51,  did  not  impliedly  repeal  such  section,  and 
hence  suit  was  properly  maintainable  thereua- 
der  against  an  interstate  carrier  on  a  reparation 
order  of  the  Commission  in  the  district  where 
the  beneficiary  resided.— St  Louis  Southwest- 
ern Ry.  Co.  V.  S.  Samuels  &  Co..  188. 

(B)  Jnrladlotion  Dependent   an  Natare  of 

Snbject-Matter. 

§282  (U.S.C.CA.)  United  SUtea  District 
Court  held  to  have  jurisdiction  of  suit  to  en- 
join sale  for  taxes  because  of  discrimination  in 
valuing  property  for  taxation,  within  Const  1*. 
S.  Amend.  14.— Jersey  City  v.  Central  R.  Co.  of 
New  Jersey,  632. 

§292  (U.S.C.C.A.)  The  federal  courts  have 
jurisdiction  of  all  matters  arising  under  the 
trade-mark  statute,  even  though  both  partiea  bt 
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citizens  of  the  same  state.— Rossmann  t.  Gar- 
nier,  73. 

(B)   Procednre,  and  Adoption  of  Plractlee 
of  State  Conrts* 

i  356  (U.S.C.C.A.)  Under  the  federal  practice, 
denial  of  a  new  trial  is  not  reversible  by  writ 
of  error  except  where  it  involves  clear  error  of 
law  which  cannot  be  corrected  by  assignment  of 
error  for  anything  done  in  the  course  of  the 
trial—Atlantic  Coast  Line  R.  Co.  v.  Thomp- 
son, 267. 

S  356  (U.S.C.CA.)  Under  Rev.  St.  $  649  (U. 
S.  Comp.  St.  1901,  p.  525),  and  Judicial  Code,  § 
291,  issues  of  fact  may  be  tried  in  the  District 
Court  without  a  jury,  and  the  rule  that  the  de- 
cision on  such  a  trial  is  that  of  an  arbitrator 
and  not  reviewable  no  longer  applies. — Eastern 
Oil  Co.  V.  Holcomb,  642. 

(F)   State  Laws  as  Rales  of  Decision. 

§  366  (U.S.C.CA.)  In  construing  a  state  stat- 
ute a  federal  court  is  bound  by  a  decision  of  the 
highest  court  of  the  state,  construing  a  prior 
statute  on  the  same  subject  which  would  logi- 
cally and  necessarily  require  a  similar  construc- 
tion.—Lisman  V.  Knickerbocker  Trust  Co.,  85. 

1366  (U.S.C.CA.)  Wisconsin  Stats.  §  1770b. 
providing  that  a  contract  made  by  a  foreign  cor- 
poration affecting  its  personal  liability  within 
the  state  before  it  had  complied  with  the  statu- 
tory requirements  authorizing  it  to  do  business 
therein  was  void,  having  been  construed  by  the 
state  court  to  apply  to  single  transactions,  such 
construction  wUl  he  followed  in  the  federal 
courts.— Loomis  v.  People's  Const.  Co.,  125. 

S366  (U.S.C.CA.)  Where  a  state  in  which 
certain  notes  sued  on  were  executed  has  adopt- 
ed a  negotiable  instruments  law,  a  federal  court, 
in  determining  the  question  of  negotiability  of 
certain  notes,  is  bound  to  give  effect  to  the  stat- 
ute if  applicable,  though  in  applying  the  law 
merchant  as  to  such  question,  it  is  not  bound 
to  follow  the  view  of  the  highest  state  tribunaL— 
Smith  V.  Nelson  Land  &  Cattle  Co.,  512. 

§372  (U.S.C.CA.)  A  federal  court  in  apply- 
ing the  law  merchant  is  not  bound  to  follow  the 
views  of  the  highest  state  tribunal,  where  such 
state  has  not  adopted  a  negotiable  instrument 
law.— Smith  v.  Nelson  Land  &  Cattle  Co.,  512. 

(H)  Circuit  Conrts   of  Appeals. 

§405  (U.S.C.CA.)  Since  the  Court  of  Ap- 
peals is,  in  an  action  at  law,  a  court  for  the  cor- 
rection only  of  errors  of  the  court  below,  a 
judgment  will  not  be  reversed  unless  it  appears 
from  the  record  that  the  lower  court  committed 
an  error  of  law. — Thompkins  v.  Missouri,  K.  & 
T.  Ry.  Co.,  1. 

Vm.   CONCURRENT  AND  CONFLICT- 

INO   JURISDICTION,  AND 

COMITY. 


(B)   State    Conrts    and 
Courts. 


United    States 


{  489  (U.S.C.CA.)  In  a  case  of  conflict  as  to 
jurisdiction,  a  state  court  of  general  jurisdiction 
is  presumed  to  have  jurisdiction  of  all  matters 


justiciable  in  that  state,  while  a  United  States 
District  C)urt  is  confined  to  the  jurisdiction 
expressly  conferred  or  necessarily  implied  by  the 
federal  statute.— Bank  of  Andrews  v.  Gudger, 
505. 

CREDITORS. 

See  Bankruptcy. 

CRIMINAL  LAW. 

See  Indictment  and  Information;    Post  Office^ 
§§  31-50. 

X.  EVIDENCE. 

(D)  Materiality   and   Competeney  in   Gen' 

eral. 

§  396  (U.S.C.C.A.)  Where  defendants  were  in- 
dicted for  violating  Penal  Code,  §  245,  in  depos- 
iting with  an  express  company  a  certain  ob- 
scene and  lascivious  book  for  transportation  in 
interstate  commerce,  they  were  entitled  to  have 
the  whole  book  introduced  in  evidence  and  con- 
sidered by  the  jury ;  the  government  not  being 
entitled  to  limit  the  proof  to  particular  portions 
of  the  book  claimed  to  be  obscene. — Clark  v. 
United  States,  294. 

XII.   TRIAI.. 

(H)  Reanesta    for    Instrnotlonii. 

I  829  (U.S.C.CA.)  It  is  not  error  to  refuse  a 
request  to  charge  sufficiently  covered  by  the  in- 
structions given.— Tyomies  Pub.  Co.  y.  United 
States,  47. 

CROPS. 

See  Damages,  |  217 ;  Waters  and  Water  Cours- 
es, §  49. 

CROSS-EXAMINATION. 

See  Witnesses,  §  269. 

DAMAGES. 

See  Collision.  {  133;    Factors,  |  45;    Walers 
and  Water  Courses,  |  49. 

m.  OROxrNDS  and  subjects  of 

COMPENSATORT   DAMAGES. 

(A)  Direct     or     Remote,     Contingent,     or 
Prospective    Consequences  or  Losses. 

1 32  (U.S.C.CA.)  In  a  personal  injary  action 
recovery  may  be  had  for  bodily  pain  inevitably 
resulting  from  the  injury.— Illinois  Cent.  Ry. 
Co.  V.  Nelson,  525. 

{  50  (U.S.C.CA.)  In  a  personal  injury  action 
recovery  may  be  had  for  mental  pain  inevitably 
resulting  from  the  injury.— Illinois  Cent.  Ry. 
Co.  V.  Nelson,  525. 

152  (U.S.C.CA.)  A  locomotive  fireman  held 
entitled  to  recover  for  mental  pain  suffered  while 
immediately  after  the  wreck  he  was  pinned  to 
the  ground,  so  near  a  fire  that  he  was  in  danger 
of  being  burned  before  he  could  be  released.— 
Illinois  Cent.  Ry.  Co.  v.  Nelson,  525. 
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Vm.  PLEADING,   EVIDENCE,   AND 

ASSESSMENT. 

(A)  Pleading. 

S  158  (U.S.C.C.A.)  Where  a  complaint  for  in- 
juries alleged  a  resulting  tumor  on  the  inner 
side  of  plain tiflfs  foot,  and  a  supplemental  com- 
plaint charged  that  amputation  had  been  neces- 
sary, to  which  defendant  filed  a  general  denial, 
evidence  that  the  tumor  was  cancerous  and 
would  result  fatally,  though  an  effort  had  been 
made  to  arrest  it  by  amputation,  was  admis- 
8ible.--Atlantic  Coast  Line  R.  Co.  v.  Thompson, 
267. 

(B)  BTldenee. 

i  173  (U.S.C.CA.)  Evidence  held  competent 
on  the  question  of  damages  from  loss  of  earn- 
ing capacity  caused  by  an  injury. — ^Detroit,  M. 
&  T.  S.  L.  Ry.  V.  Kimball,  565. 

5  185  (U.S.C.CA.)  Evidence  held  to  justify  an 
inference  that  a  cancerous  condition  of  plain- 
tiff*8  foot  was  the  proximate  result  of  his  in- 
jury.—Atlantic  Coast  Line  R.  Co.  v.  Thompson, 
267. 

(C)  Prooeedlnars  for  Assessnaent. 

{217  (U.S.C.CA.)  In  an  action  for  injuries 
to  plaintiff's  land  and  crops  by  the  deposit  of 
Aoapstone  dust  in  a  stream  which  was  carried 
hj  freshets  to  plaintiffs  land  below,  an  instruc- 
tion on  the  measure  of  damages  held  not  ob- 
jectionable as  authorizing  a  recovery  of  double 
damages.— Albemarle  Soapstone  Co.  v.  Skipwith, 
44. 

DEATH. 

See  Appeal  and  Error,  S  264 :  Master  and  Serv- 
ant, (  286 ;   RaUroads,  $  282. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

See  Evidence,  |  274. 

DEEDS. 

See  Adverse  Possession,  §§  71,  75;   Bankrupt- 
cy, §§  165,  178. 

DEFAMATION. 

See  Libel  and  Slander. 

DISCHARGE. 

See  Bankruptcy,  §§  407-417 ;    Compromise  and 
Settlement 

DISCOVERY. 

See  Mines  and  Minerals,  1 17. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  {  978;    Bankruptcy,  §§ 
342%,  384;   Jury,  $  126;   Railroads,  I  186. 


DISMISSAL  AND  NONSUIT. 

See  Equity,  S  363. 

DOCUMENTS. 

See  Evidence,  i  357. 

DOUBLE  DAMAGES. 

See  Damages,  |  217. 

DRAINS. 

See  Towns,  §  42. 

DUE  PROCESS  OF  UW. 

See  Constitutional  Law,  |  254. 

EJECTMENT. 

See  Injunction,  §  128. 

EMINENT  DOMAIN. 

See  Trial,  |  63. 

n.   COMPENSATION. 

(B)  Taklnar      or      ti&J«rlnflr      Propertr      ■• 
Ground  for  Compensation. 

§111  (U.S.C.C.A.)  If  the  neceasary  expense  of 
keeping  a  railroad  right  of  way  free  from  in- 
flammable material  to  prevent  nres  or  for  any 
other  purpose  would  in  any  material  or  sub- 
stantial degree  be  increased  by  a  telegraph  line 
on  such  right  of  way,  such  additional  expense 
was  a  proper  element  of  compensation  for  the 
use  of  the  right  of  way  by  the  telegraph  com- 
pany.—Postal  Telegraph-Cable  Co.  v.  >torthern 
Pac.  Ry.  Co.,  350. 

ni.   PROGEEDINOS   TO   TAKE    PBOP- 
ERTT  AND  ASSESS   COM- 
PENSATION. 

S  195  (U.S.C.CA.)  Under  the  law  of  Washing- 
ton, the  defendant  in  a  condemnation  suit  need 
not  file  an  answer,  but  may  show  the  value  of 
the  land  taken  and  the  damages  which  he  will 
sustain  without  pleading  the  facts  on  which  he 
relies.— Postal  Telegraph-Cable  Co.  v.  Northern 
Pac.  Ry.  Co.,  350. 

§200  (U.S.C.CA.)  Under  the  law  of  Wash- 
ington,  the  petitioner  in  a  condemnation  suit 
has  the  burden  of  showing  the  reasonable  value 
of  the  easement  sought  to  be  appropriated  and 
the  damages  or  absence  of  damage  to  the  re- 
mainder of  the  property.— Postal  Telegraph-C^a- 
ble  Co.  V.  Northern  Pac.  Ry.  Co.,  350. 

§222  (U.S.C.CA.)  In  proceeding  to  condemn 
easement  for  telegraph  line  along  railroad  right 
of  way  in  which  damages  for  additional  expense 
in  removing  brush,  etc.^  was  sought,  refusal  of 
instruction  that  the  railroad  company  was  not 
required  by  statute  to  remove  such  brush  held 
proper.— Postal  Telegraph-Cable  Ca  v.  North- 
ern Pac.  Ry.  Co.,  350. 

Where  an  instruction  as  to  the  railroad  com- 
pany's duty  to  keep  its  right  of  way  free  from 
inflammable  material  and  the  petitioners  lia- 
bility for  any  additional  expense  necessitated  in 
doing  this  by  reason  of  the  line  was  not  ex- 
cepted to,  but  was  accepted  as  correctly  stating 
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the  law,  refusal  of  instraction  that  there  was 
no  statutory  duty  to  cut  or  bum  brush,  grass, 
etc.,  held  proper.— Id. 

Where  the  railroad  company  sought  compensa- 
tion for  the  additional  expense  necessitated  in 
keeping  the  right  of  way  free  from  brush,  an 
instruction  that  it  owed  no  duty  to  the  telegraph 
company  to  keep  it  free  from  brush  held  prop- 
erly refused. — Id. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  §  264;    Commerce,  i  8; 
Master  and  Servant,  $§  86,  250. 

EMPLOYES. 

See  Master  and  Servant. 

EQUITY. 

See  £]Btoppel,  {  68 ;  Injunction ;  Patents,  {{  310, 
326;    Specific  Performance;    Trusts. 

I.  J17RISDICTION,  PRINCIPLES,  AlfD 
IS. 


(O  Prlnolpl««  and  Maxims  of  Banlty. 

§65  (U.S.C.C.A.)  Where  legatee  forfeited  in- 
terest by  contesting  will,  one  who  encouraged 
and  approved  such  contest  held  not  to  be  given 
relief  in  equity  based  on  such  forfeiture.— Dren- 
nen  v.  Heard,  14. 

H.   IiACHES    AND    STAI.E    DEMANDS. 

867  (U.S.C.C.A.)  The  doctrine  of  laches  is 
based  on  considerations  of  justice  and  protects 
against  a  proceeding  instituted  or  prosecuted 
without  diligence,  where  the  delay  will  result 
in  an  unfair  advantage  to  the  party  at  fault- 
Drees  V.  Waldron,  609. 

The  doctrine  of  laches  operated  not  only 
against  the  filing  of  a  state  suit,  but  also 
against  the  slothful  prosecution  of  a  suit  season- 
ably filed.— Id. 

The  doctrine  of  laches  applies  both  against 
inceptive  and  against  final  relief. — Id. 

§  84  (U.S.C.C.A.)  Equity,  where  aid  is  sought 
toward  the  prosecution  of  a  suit  in  another 
court,  will  determine  whether  the  applicant  has 
been  guilty  of  laches  barring  his  right  to  relief 
and  not  leave  the  determination  of  such  question 
to  the  other  court— Drees  v.  Waldron,  609. 

TV.  PLEADING. 
(A)  Orffflnal  Bill. 

f  148  (U.S.C.C.A.)  Where  diverse  citizenship 
exists  between  the  parties,  and  the  requisite 
amount  is  involved  to  ^ive  a  federal  court  juris- 
diction, a  cause  of  action  for  infringement  of  a 
trade-mark  and  one  for  unfair  competition  may 
be  joined  in  one  suit— Samson  Cordage  Works 
V.  Puritan  Cordage  Mills,  203. 

vn.  DismssAi.  before  hearing. 

j363  (U.S.C.C.A.)  Where  a  bill  states  a 
prima  facie  case,  it  cannot  be  dismissed  because 
the  chancellor  judicially  knows  of  facts  that 
would  support  an  answer,  unless  his  judicial 
knowledge  is  so  broad  that  he  can  properly  hold 


that  no  facts  tend  to  controvert  the  answer  and 
support  a  replication.— Bronk  v.  Charles  H. 
Scott  Co.,  17. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTOPPEL 

See  Bailment,  §  21 ;  Judgment,  {  735 ;  Mu- 
nicipal Corporations,  §  943 ;   Patents,  §  163. 

m.   EQUITABLE  ESTOPPEL. 
(B)   Grounds    of    ESstoppel. 

S  68  (U.S.C.CA.)  Where  a  writ  of  error  was 
dismissed  and  mandate  filed  in  the  District 
Court,  and  on  the  same  day  an  alleged  settle- 
ment was  entered  into,  appellee  could  not  take 
advantage  of  denial  of  jurisdiction  by  the  appel- 
late court  on  an  application  to  recall  the  man- 
date and  at  the  same  time  assert  want  of  juris- 
diction of  the  District  Court  to  entertain  a  bill 
to  restrain  the  enforcement  of  the  judgment  in 
a  suit  for  specific  performance  of  the  settle- 
ment.— McSweeney  Packing  Co.  v.  Beshlin,  .300. 

S68  (U.S.C.CA.)  A  defendant  held  estopped 
to  make  a  claim  on  the  trial  of  an  action  in- 
consistent with  its  previous  positions  and  acts 
and  its  admissions.— Boston  Elevated  Ry.  Co.  v. 
Paul  Boyton  Co.,  338. 

EVICTION. 

See  Landlord  and  Tenant,  §  180. 

EVIDENCE 

See  Adverse  Possession,  §  57 ;  Aliens,  I  32 ;  Ap- 
peal and  Error,  §§  237.  750,  907-930,  10(H- 
1017,  1039,  1053 ;  Bankruptcy,  §§  136,  293, 
340 ;  Bills  and  Notes,  §§  97,  497 ;  Brokers,  § 
85 ;  Canals,  §  18 ;  Commerce,  S  95 ;  Corpora- 
tions, |  432;  Criminal  Law,  §  396;  Damag- 
es, §§  173,  185;  Eminent  Domain,  §  200;  Ex- 
ceptions, Bill  of ,  J  13;  Injunction,  §  128;  In- 
surance, §  646;  Landlord  and  Tenant,  §  180; 
Malicious  Prosecution,  §  58;  Master  and 
Servant,  §  265;  Mines  and  Minerals,  §§  16, 
38;  Sales,  §S  379.  383;  Trial,  §  212;  Wit- 
nesses. 

Reception  of,  see  Trial,  §§  63-67. 

L  JUDICIAL  NOTICE. 

S  16  (U.S.C.C.A.)  Judicial  notice  held  not  to 
be  taken  that  "Abricotine"  in  the  French  lan- 
guage and  in  connection  with  French  commerce 
is  a  word  in  general  use  descriptive  of  apricot 
cordial. — Rossmann  v.  Garnier,  73. 

Vm.  DECLARATIONS. 

(A)  Natiure.  Form,  and  Incidents  In   Gen- 
eral. 

§274  (U.S.C.CA.)  Where,  in  an  action  for 
the  recovery  of  land,  defendant  relied  on  paper 
title  and  claimed  that  a  poplar  was  on  the  line, 
testimony  that  the  deceased  adjacent  owner  nad 
pointed  out  the  poplar  as  on  the  line  held  ad- 
missible.—Betts  V.  Gahagan,  636. 
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X.  DOCUMENTARY    EVIDENCE. 

(C)  Private  Wrltlnics  and  Publications. 

§357  (U.S.C.C.A.)  A  copy  of  a  letter  not 
shown  to  have  been  sent  or  received  held  not  ad- 
missible to  prove  a  statement  made  therein 
which  was  at  most  only  the  opinion  of  the 
writer.— Boston  Elevated  Ry.  Co.  v.  Paol  Boy- 
ton  Co.,  338. 

XI.  PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(C)   Separate    or    Snbaeanent    Oral   Affree- 


§445  (U.S.C.CA.)  A  township  board  having 
granted  a  contractor  an  extension  of  time,  but 
directed  the  clerk  not  to  enter  it  in  the  minutes, 
the  contractor,  having  acted  on  the  extension  in 
good  faith,  was  entitled  to  prove  it  by  parol  in 
defense  of  a  claim  for  delay.— Riverside  Tp.  t. 
Stewart,  251. 

XII.   OPINION  EVIDENCE. 
(C)  Competency  of  Bxperts. 

i  545  (U.S.C.CA.)  The  testimony  of  a  physi- 
cian held  to  show  a  sufficient  basis  for  the  ad- 
mission of  his  opinion  as  an  expert  as  to  the 
extent  of  an  injury  received  by  a  plaintiff. — 
Detroit,  M.  &  T.  S.  L.  Ry.  v.  Kimball,  565. 

§546  (U.S.C.CA.)  The  court  is  entitled  to 
pass,  in  its  discretion,  on  the  qualifications  of 
witnesses  offered  as  experts. — Boston  Elevated 
Ry.  Co.  V.  Paul  Boyton  Co.,  338. 

XrV.   WEIGHT  AND   SUFFICIENCY. 

§  589  (U.S.C.CA.)  The  testimony  of  plaintiff 
as  a  witness  in  her  own  behalf  should  be  con- 
strued most  strongly  against  her.— Drennen  v. 
Heard,  14. 

§595  (U.S.C.CA.)  While  a  jury  may  not 
guess  or  conjecture  as  to  possible  explanations 
to  account  for  a  result,  unless  such  conjecture 
is  supported  by  a  reasonable  inference  from  the 
testimony  in  the  case,  yet  when  the  cause  of 
the  occurrence  is  not  shown  by  positive  testi- 
mony, the  jury  may  draw  inferences  from  the 
surrounding  circumstances. — Nprfolk  &  W.  Ry. 
Co.  V.  Hauser,  167. 

EXAMINATION. 

See  Witnesses,  |  269. 

EXCEPTIONS. 

See  Appeal  and  Error,  K  263-274. 

EXCEPTIONS,  BILL  OF. 

I.  NATURE,  FORM,  AND  CONTENTS 
IN  GENERAL. 

S  13  (U.S.C.CA.)  A  bill  of  exceptions,  com- 
posed in  large  part  of  a  reference  to  the  evidence 
contained  in  a  bill  of  exceptions  taken  when  the 
case  was  before  the  Circuit  Court  of  Appeals  on 
a  writ  of  error  to  review  a  former  judgment, 
does  not  properly  bring  up  all  the  evidence.— 
James  y.  Clement,  470. 

EXECUTION. 

See  Injunction,  |  241. 


EXPERT  TESTIMONY. 

See  Evidence,  §i  545,  646. 

EX  POST  FACTO  LAWS. 

See  Constitational  Law,  §  197. 

FACTORS. 

See  Brokers. 

S  45  (U.S.CCA.^  Agent  for  seller  of  cotton, 
under  rules  of  exchange  by  which  he  became 
guarantor  to  buyers,  held  entitled  to  recover 
from  the  seller  only  the  amount  paid  on  the 
guaranty  and  not  the  amount  for  which  he  had 
become  liable  but  had  not  paid. — Birge-Forbes 
Co.  V.  Heye,  628. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FEDERAL  COURTS. 

See  Coorts,  g§  256-405. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  §  8;    Master  and  Serrant,  {| 
86,  250. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  159-201. 

FINDINGS. 

See  Appeal  and  Error,  §1  1004-1017;  Com- 
merce, §  95. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  §  180. 

FOREIGN  CORPORATIONS. 

See  Corporations,  S  642. 

FOREIGNERS. 

See  Aliens. 

FORFEITURES. 

See  Equity,  {  65. 

FORMER  ADJUDICATION. 

See  Judgment,  f  735. 

FRAUD. 

See  Bankruptcy,  {  408:  Bills  and  Notes.  §  97; 
Frauds,  Statute  of;  Trade-Marks  and  Trade- 
Names,  §  89. 

FRAUDS,  STATUTE  OF. 

IX.  OPERATION  AHD  EFFECT  OF 
STATUTE. 

S  129  (n.S.C.C.A.)  A  parol  contract  to  convey 
land  will  be  sustained  where  one  of  the  parties 
has  so  changed  his  situation  in  reliance  on  it 
that  he  cannot  be  restored  to  his  original  posi* 
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tion  and  adequately  compensated  in  damages.— 
Sears  v.  Redick.  234. 

Neither  possession  of  the  land  nor  improve- 
ments thereon  under  a  parol  contract  to  con< 
vey  was  indispensable  to  the  validity  of  such 
contract— Id. 

X.  PLEADING,  EVIDENCE,  TBIAIi, 
AND   REVIEW. 

§  159  (U.S.C.C.A.)  Evidence  held  sufficient  to 
require  the  submission  to  the  jury  of  the  ques- 
tions whether  a  contract  was  sufficiently  evi- 
denced to  be  valid  under  the  statute  of  frauds. 
—Thomas  B.  Whitted  &  Co.  v.  Fairfield  Cotton 
Mills,  219. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  §§  165-188. 

FREEDOM  OF  PRESS. 

See  Constitutional  Law,  {  90. 

GOOD  FAITH. 

See  Bills  and  Notes,  |i  362,  367. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Public  Lands. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  §{  1039-1068. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  §  13. 

IMMIGRATION. 

See  Aliens,  H  46-57. 

IMPROVEMENTS. 

See  Mechanics'  Liens;  Municipal  Corporations, 
i§  373,  1001. 

INDEMNITY. 

See  Insurance,  §§  435,  629. 

INDICTMENT  AND  INFORMATION. 

V.   REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

§71  (U.S.C.C.A.)  An  indictment  need  only 
contain  facts  constituting  the  offense  charged 
with  sufficient  certainty  to  inform  defendant  of 
the  crime  intended  to  be  alleged,  so  that  the 
judgment  will  be  a  complete  defense  to  a  sec- 
ond prosecution.— Tyomies  Pub.  Co.  v.  United 
Statos.  47. 


VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND   COUNTS,  DUPLICITY, 

AND  EJECTION. 

§  125  (U.S.C.CA.)  An  indictment  for  deposit- 
ing with  an  express  company  for  transpfirtation 
in  interstate  commerce  any  obscene,  lewd,  or 
lascivious  book,  etc.,  in  violation  of  Penal  Code, 
§  245,  held  not  duplicitous  because  it  alleged 
the  deposit  of  several  copies  addressed  to  differ- 
ent  people.— Clark   v.    United    JStates,   294. 

XI.   WAIVER   OF  DEFECTS   AND    OB- 
JECTIONS, AND   AIDER  BY 
VERDICT. 

S  196  (U.S.C.CA.)  An  objection  that  an  in- 
dictment for  mailing  certain  nonmailable  pic- 
tures did  not  charge  that  defendants  were 
aware  of  their  character,  not  specifically  urged 
before  verdict,  held  not  ground  for  reversal  un- 
der Rev.  St.  I  1025  (U.  S.  Comp.  St.  1901,  p. 
720).— Tyomies  Pub.  Co.  v.  United  Stotes,  47. 

INDORSEMENT. 

See  Bills  and  Notes,  ff  362,  367. 

INFANTS. 

See  Master  and  Servant,  §§  130,  28L 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See    Patents,    U   235-326;     Trade-Marks   and 
Trade-Names,  §f  59-100. 

INJUNCTION. 

See  Courts,  S  282:    Estoppel,  S  68;    Judgment, 

L459 ;  Municipal  Corporations,  §  974 ;  Trade- 
arks  and  Trade-Names,  §  70. 

m.  ACTIONS  FOR  INJUNCTIONS. 

S.  128  (U.S.C.CA.)  Evidence,  in  an  action  to 
enjoin  a  suit  in  ejectment  or  the  prosecution  of 
any  claim  by  the  successors  in  interest  of  a  per- 
son in  whom  was  vested  the  legal  title  to  the 
land  which  was  to  be  conveyed  to  plaintiff  un- 
less she  failed  to  perform  her  agreement  to  care 
for  her  invalid  mother,  held  to  authorize  decree 
for  plaintiff.— Sears  v.  Redick,  234. 

rV.  PRELIMINARY  AND  INTERLOCU- 
TORY  INJUNCTIONS. 

(A)  Grounds  and  Proceedlnss  to  Proonre. 

I  143  (U.S.C.CA.)  Where,  in  a  suit  for  spe- 
cific performance  of  a  contract  to  assign  patents, 
the  bill  showed  that  complainant  would  be 
remediless  if  the  patent  in  question  should  be 
assigned  by  defendant  to  innocent  third  parties, 
it  sufficiently  showed  complainant's  right  to  a 
preliminary  injunction,  without  notice,  against 
transfer,  under  equity  rule  73  (33  Sup.  Ct. 
xxxix).— Thullen  v.  Triumph  Electric  Co.,  655. 
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Vm.  LIABILITIES    ON   BONDS   OB 
UNDEBTAKINGS. 

§241  (U.S.C.C.A.)  Where  execution  sale  was 
restrained  by  bankruptcy  court  on  condition 
that  bond  be  given  guaranteeing  interest  on 
liens  whUe  the  sale  was  restrained,  and  a  dis- 
pute arose  as  to  the  liens  covered  bv  the  bond, 
held  that  the  court  should  have  authorized  the 
execution  creditor  to  sue  on  the  bond  instead 
of  deciding  the  dispute  under  a  rule  to  show 
cause.— Williams  v.   O'Toole,  663. 

INSOLVENCY. 

See  Bankruptcy;   Corporations,  §  559. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  f  829;    Trial,  §§ 

212-295. 
To  servant,  see  Master  and  Servant,  §§  160-153» 

INSURANCE 

See  Appeal  and  Error,  t  1053;    Corporations^ 
§§  426,  433. 

V.   THE   CONTRACT  IN  GENERAL. 
(A)  Nature,  ReQulsltes,  and  Talldlty* 

S  142  (U.S.C.CA.)  Where  a  policy  was  obtain- 
ed for  a  corporation  by  its  acting  president 
without  authority,  and  certain  adjusters  with- 
out authority  from  the  corporation  gave  notice 
to  the  insurer  of  loss,  the  insurer^s  statement 
that  its  Southern  manager  would  adjust  the 
lo8s,  in  the  absence  of  knowledge  of  the  facts, 
did  not  constitute  a  recognition  of  the  policy 
on  its  part.— Marqusee  v.  Insurance  Co.  of  North 
America,  281. 

(B)  CoBstractloB  and   Operation. 

$  146  (U.S.C.CA.)  Where  the  terms  of  an  ac- 
cident insurance  policy  are  unambiguous  and 
their  meaning  is  plain,  they  must  be  held  to 
mean  what  tney  clearly  express,  and  no  room 
is  left  for  construction. — McKinney  v.  General 
Accident  Fire  &  Life  Assur.  Co.,  449. 

S  146  (U.S.C.CA.)  When  a  policy  of  insur- 
ance is  susceptible  of  more  than  one  construc- 
tion, that  construction  is  to  be  adopted  which 
is  roost  favorable  to  assured.— O'Brien  v.  North 
River  Ins.  Co.  of  City  of  New  York,  618. 

Vtn.   CANCELLATION,     SURRENDER. 

ABANDONBCENT.  OR  RESCISSION 

OF  POLICY. 

§247  (U.S.C.CA.)  Where  the  acting  presi- 
dent of  a  private  corporation,  without  authority 
obtained  a  contract  of  insurance  for  it,  the 
insurer  was  entitled  to  withdraw  from  the  con- 
tract before  ratification  by  the  corporation,  and 
did  so  by  givins:  notice  of  its  election  to  treat 
the  policy  as  void  from  its  beginning.— Marqusee 
V.  Insurance  Co.  of  North  America,  281. 

Xn.   RISKS  AND  CAUSES  OF  LOSS. 
(C)  Gnaranty  and  Indemnity  Insnranoe. 

§  435  (U.  S.  C  C  A.)  Contract,  indemnifying 
owner  of  building  in  course  of  construction 
from  liability  for  injuries,  held  to  cover  onlv  in- 
juries for  which  owner  was  contingentiy  liable 


as  owner  and  not  for  injuries  for  which  he  was 
directly  liable  because  caused  by  his  own  negli- 
gence.— American  Cereal  Co.  v.  London  Guar- 
antee &  Accident  Co.,  24. 

Xm.   EXTENT  OF  LOSS  AND  LIABIL- 
ITY OF  INSURER. 
(B)  Insurance   of  Propertr  nnd   Titles. 

8495  (U.S.C.CA.)  Parties  to  an  insurance 
contract  may  agree  on  a  valuation  in  advance, 
not  only  as  to  tangible  property  insured,  but 
with  reference  to  expected  profits  or  gains, 
which,  in  the  absence  of  fraud,  will  be  con- 
clusive.—O'Brien  V.  North  River  Ins.  CJo.  of 
City  of  New  York,  6ia 

{507  (U.S.C.C.A.)  A  policy,  insuring  hotel 
proprietor  in  the  sum  of  $10,000  on  profit  due 
to  assured  by  reason  of  a  paid-up  contract  for 
hotel  reservations  during  a  political  convention, 
held  to  cover  the  sum  specified  as  a  fixed  valua- 
tion in  case  of  total  loss,  and  did  not  mean  the 
gross  sum  to  be  paid  to  insured  under  the  con- 
tract by  the  person  making  the  reservation.— 
O'Brien  v.  North  Kiver  Ins.  Co.  of  City  of  New 
York,  (518. 

Xnr.  NOTICE  AND  PROOF   OF  LOSS. 

1542  (U.S.CCJl.)  No  particular  form  of 
proof  of  loss  under  a  policy  is  required,  so  long 
as  the  proof  i9  ample  to  enable  the  insurer  to 
consider  its  rights  and  liabilities. — 0*Brien  r. 
North  River  Ins.  CJo.  of  City  of  New  York,  618. 

XVm.   ACTIONS  ON  POUCIES. 

t629  (U.S.CCJIi.)  Declaration,  in  action  on 
contract  to  indemnify  owner  of  building  in 
course  of  con8tru4*tion  from  loss  from  contin- 
gent liability  for  injuries,  held  not  to  show  that 
such  owner  was  contingently  liable  as  owner 
for  the  injuries  alleged.— American  Cereal  Co. 
y.   London  Guarantee  &  Accident  Co.,  24. 

In  action  on  contract  to  indemnify  owner  of 
building  against  loss  contingent  liability  for 
negligence  of  contractor  or  8ul>contractor,  dec- 
laration alleging  insurer's  defense  of  action  held 
not  to  show  facts  estopping  insurer  from  in- 
sisting on  its  nonliability  as  to  injuries  for 
which  insured  was  not  contingently  liable. — Id. 

{646  (U.S.C.C.A.)  In  an  action  on  an  acci- 
dent pohcy  providing  that  a  certain  sum  would 
be  paid  on  death  of  insured  from  injuries  which 
shall  "immediately  and  wholly  and  continuously 
disable  and  prevent  the  insured  from  perform- 
ing any  ♦  •  ♦  duty  pertinent  to  his  occupa- 
tion," the  burden  was  on  plaintiff  to  prove  that 
the  results  of  the  injuries  were  according  to  the 
policy  stipulation.— McKinney  v.  Oeneral  Acci- 
dent Fire  &  Life  Assur  Co.,  449. 

XX.  BCUTUAIi   RENEFIT  INSURANCE. 

(D)  Forfeiture   or  SvspensloB. 

$  755  (U.S.C.CA.)  The  secretary-treasurer  of 
a  local  council  of  a  fraternal  insurance  order 
has  no  authority  to  waive  the  constitution  and 
by-laws  of  the  order  as  to  payment  of  dues  and 
assessments  at  maturity,  and  the  practice  of 
receiving  payments  thereafter  is  not  binding  on 
the  order  unless  authorized  or  ratified.— Order  of 
United  Commercial  Travelers  of  America  t. 
Young,  64a 
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Libel  And  Slander 


INTERNATIONAL  LAW. 

See  Aliens. 

INTERSTATE  COMMERCE 

See  Commerce. 


See  Patents. 


See  Courts. 


INVENTION. 

JUDGES. 
JUDGMENT. 


See  Appeal  and  Error;  Courts,  {  406;  Munici- 
pal Corporations,  §  974 ;  Vendor  and  Purchas- 
er, t  285. 

I.  NATURE  AND  ESSENTIAIJB  IN 
GENEBAIi. 

S  17  (U.S.C.C.A.)  Personal  service  on  nonresi- 
dent outside  the  state  as  authorized  by  statute 
held  to  support  a  judgment  foreclosing  a  ven- 
dor's lien  on  land  within  the  state. — Brophy  y. 
Kelly,  382. 

X.   EQUITABLE  RELIEF. 
(B)  JnrlsdlotlOB  and  Prooeedlnffs. 

$  459  (U.S.C.C.A.)  Where,  on  the  same  day,  a 
writ  of  error  was  dismissed,  an  agreement  of 
compromise  and  settlement  was  made,  and  com- 
plainants, in  aid  of  a  suit  for  specific  perform- 
ance of  such  agreement,  deposited  the  amount 
of  the  judgment  in  the  registry  of  the  District 
Court,  they  were  entitled  to  an  injunction  re- 
straining the  enforcement  of  the  judgment  on 
condition  that  the  deposit  be  maintained  to  an- 
swer the  decree  in  that  suit.— McSweeney  Pack- 
ing Co.  y.  Beshlin,  300. 

XIV.  CONCLUSIVENESS   OF   ABJUDI* 

CATION. 

(C)    Matters   Oonclnded. 

S735  (U.S.C.C.A.)  A  judgment,  in  an  action 
on  a  note  brought  by  the  payee^  which  adjudges 
that  the  maker,  who  counterclaimed,  based  on  a 
sale  by  the  payee  of  bonds  pledged  to  secure  the 
note,  take  nothing  by  its  counterclaim^  held  not 
res  judicata  on  tne  issue  of  the  validity  of  the 
bonds. — Kemmerer  y.  St  Louis  Blast  Furnace 
Co.,  519. 

JUDICIAL  NOTICE 

See  Evidence,  S  16. 

JURISDICTION. 

See  Appeal  and  Error,  S  1005 ;  Arbitration  and 
Award,  S  8;  Bankruptcy,  |§  20-100,  293; 
Courts;  Estoppel,  §  68;  Vendor  and  Pur- 
chaser, t  ^7. 

JURY. 

H.  BIGHT  TO  TRIAL  BT  JUBT. 

I  31  (U.S.C.CA.)  Rey.  St.  S  649  (U.  S.  Comp. 
St.  1901,  p.  525),  relative  to  trials  without  a 


jury,  made  applicable  to  the  District  Court  by 
Judicial  Code,  J  291,  held  not  repugnant  to 
Rev.  St.  §  566  (U.  S.  Comp.  St.  1901,  p.  461).- 
Eastern  Oil  Co.  y.  Holcomb,  642. 

V.   COMPETENCY  OF  JUBOBS,  CHAI.- 
LENGES,  AND  OBJECTIONS. 

§  126  (U.S.C.C.A.)  Where  a  juror  was  at  first 
excused  on  a  peremptory  challenge,  but  before 
he  left  the  room  was  recalled  and  the  chal- 
lenge overruled,  it  was  within  the  discretion 
of  the  court  to  overrule  a  challenge  for  cause 
based  on  the  prejudice  which  would  be  caused 
in  the  juror's  mind  by  the  peremptory  chal- 
lenge—Detroit, M.  &  T.  S.  L.  Ry.  v.  Kimball, 
565. 

§  136  (U.S.C.CA.)  Under  Judicial  Code,  §  287, 
each  party  in  an  action  in  a  federal  court,  other 
than  a  prosecution  for  a  felony,  is  entitled  to 
three  peremptory  challenges  and  no  more. — De- 
troit, M.  &  T.  S.  L.  Ry.  v.  Kimball,  565. 

KNOWLEDGE. 

See  Bankruptcy,  f  303. 

LACHES. 

See  Bankruptcy,  S  417 ;   Equity,  {{  67,  84 ;  Mu- 
nicipal  Corporations,  f  079. 

LANDLORD  AND  TENANT. 

See  Mines  and  Minerals,  {  74. 

Vn.  PREMISES,    AND    ENJOYMENT 

AND   USE  THEREOF. 

(F)  BvlotlOB. 

S  180  (U.S.CC.A.)  Evidence,  in  an  action  for 
damages  for  the  alleged  wrongful  entry  upon 
and  eviction  of  plaintiff  from  premises  which  it 
held  as  tenant,  held  sufficient  to  establish  plain- 
tiff's possession  at  the  time  of  the  entry. — 
Boston  Elevated  Ry.  Co.  v.  Paul  Boyton  Co., 
338.      . 

Evidence  held  properly  admitted  on  the  ques- 
tion of  damages  for  wrongful  dispossession  of 
a  tenant.— Id. 

LANDS. 

See  Public  Lands. 

LEASE. 

See  Landlord  and  Tenant. 

LETTERS. 

Se«  Evidence,  {  357. 

LETTERS  PATENT. 

See  Patents. 

LIBEL  AND  SLANDER. 

TV.  ACTIONS. 

(B)  Parties,  Preliminary  Prooeedlnss,  and 
Pleading. 

f  86  (U.S.C.CA.)  An  alleged  libelous  publica- 
tion held  not  to  sustain  an  innuendo  that  de- 
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fendnnt  intended  thereby  to  charge  plaintiff  with 
having  obtained,  by  means  of  his  friendship  for, 
or  business  connection  with,  certain  alleged  dis- 
honest directors  of  a  trust  company,  loans  there- 
from to  the  extent  of  $10,000  with  a  dishonest 
purpose  not  to  repay  the  same. — Wofford  v. 
Press  Pub.  Co.,  459. 

LIENS. 

See  Bankruptcy,  §§  165-188;  judgment,  t  17; 
Maritime  Liens;  Mechanics*  Liens;  Vendor 
and  Purchaser,  §§  277,  287. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession:  Appeal  and  Error,  f 
1068. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

$58  (U.S.C.O.A.)  In  an  action  for  malicious 
prosecution,  the  complaint,  warrant,  and  tran- 
script of  the  record  of  the  justice  before  whom 
plaintiff  was  convicted  were  admissible  in  evi- 
dence, after  plaintiff  had  testified  to  the  proceed- 
ings, to  show  what  they  were  and  wno  con- 
ducted them  and  to  mitigate  or  defeat  plaintiff's 
claim.— Thompkins  v.  Missouri,  K.  &  T.  Ry. 
Co.,  1. 

MARITIME  LIENS. 

I.  NATURE,  GROUNDS,  AND  SUB- 
JECT-MATTER IN  GENERAL. 
(B)  Under  Statntory  Provisions. 

§25  (U.S.C.C.A.)  One  furnishing  fuel  to  a 
vessel  under  contract  with  a  corporation  operat- 
ing the  vessel  on  joint  account  of  itself  and  the 
owner  held  entitled  to  a  maritime  lien,  under 
Act  June  23,  1910.— Lower  Coast  Transp.  Co. 
y.  Gulf  Refining  Co.  of  Louisiana,  15. 

MASTER  AND  SERVANT. 

I.  THE   RELATION. 
(B)  Statutory  Resnlatlon. 

1 13  (U.S.C.C.A.)  Switch  tenders  at  the  en- 
trance of  a  railroad  yard,  performing  their  du« 
ties  in  response  to  telephone  communications 
at  a  shanty  erected  at  their  place  of  employ- 
ment, held  not  operators  or  '*other  employes" 
using  the  telegraph  or  telephone  for  the  receipt 
or  transmission  of  train  orders  within  Hours 
of  Service  Act,  S  2,  so  as  to  render  the  rail- 
road company  liable  for  a  penalty  for  requiring 
them  to  labor  more  than  nine  hours  a  day. — 
Missouri  Pac.  Ry.  Co.  v.  United  States,  271. 

§  13  (U.S.C.C.A.)  Hours  of  Service  Law  (Act 
Cong.  March  4,  1907)  held  &  remedial  and  not  a 
criminal  statute,  the  purpose  of  which  is  to 
promote  the  safety  of  employes  and  the  travel- 
ing public  by  prohibiting  hours  of  service  which 
presumably  result  in  impaired  efficiency. — TTnited 
States  V.  Atlantic  Coast  Line  R.  Co.,  275. 

A  local  telegraph  otfice  required  to  be  kept 
open  for  business  from  6:30  a.  m.  to  10:15  p. 
m.  held  an  office  continuously  operated  night 
and  day  within  the  nine-hour  limitation  require- 


ment of  Hours  of  Service  Law,  t  2  (Act  C^ng. 
March  4,  1907).— Id. 

III.   MASTER'S  INABILITY  FOR  IN- 
JURIES TO  SERVANT. 
(A)   Nature  and  Kxteat  tm  Cteaeral. 

S  86  (U.S.C.C.A.)  Where  a  railroad  company 
in  operating  its  railroad  did  so  partly  through 
the  K.  company  as  its  agent,  both  were  common 
carriers  within  the  federal  Employers*  Liability 
Act.— Copper  River  &  N.  W.  Ry.  Ck).  v.  Hen- 
ey,  131. 

(B)   Tools,  Machlnerj'^  Appllanees*  aad 
Places  for  "Worlc. 

§§  101.  102  (U.S.C.CA.)  Though  an  employer 
in  the  absence  of  statute  does  not  insure  the  em- 
ploye's safety,  the  employer  owes  a  positive  duty 
to  provide  a  reasonably  safe  place  to  work.— 
Alpha  Portland  Cement  Co.  v.  Curai,  180. 

Whether  a  place  assigned  to  a  servant  in  which 
to  work  is  safe  or  unsafe  may  depend  in  some 
degree  on  the  work  which  is  to  be  undertaken 
as  well  as  on  the  age  and  experience  of  the 
servant  sent  there  to  undertake  it — Id. 

One  who  employs  minors  must  take  notice  of 
their  lack  of  judgment  and  exercise  greater  care 
toward  and  for  them  than  is  required  by  law 
to  be  exercised  toward  and  for  adults. — Id. 

S  103  (U.S.C.CA.)  The  owner's  positive  duty 
to  supply  a  reasonably  safe  place  cannot  be  dele- 
gated.—Alpha  Portland  Cement  Co.  t.  Cuni, 
180. 

f  105  (U.S.C.CA.)  That  a  turntable,  in  an 
employer's  plant,  was  constructed  in  all  re- 
spects as  similar  turntables  used  for  the  same 
purpose  were  customarily  constructed  did  not 
relieve  it  of  liability  for  injuries  due  to  defec- 
tive construction.— Ajnerican  Car  &  Foundry 
Co.  V.  Uss,  240. 

§  107  (U.S.C.CA.)  A  master  is  not  only 
bound  to  furnish  a  servant  with  a  reasonably 
safe  place  in  which  to  work,  but  is  also  requir- 
ed to  keep  the  place  safe,  except  as  the  condi- 
tions may  be  changed  by  the  very  work  which 
the  servant  is  required  to  do  or  by  his  manner 
of  doing  it— Alpba  Portland  C^ent  Co.  v. 
Curzi,  180. 

Where  plaintiff  was  injured  by  the  involun- 
tary movement  of  a  cement  conveyor,  after  re- 
moving clogging  material  from  it  due  to  the 
master's  negligence  in  failing  to  block  the  con- 
veyor, the  rule  that,  if  the  place  becomes  un- 
safe only  as  work  progresses,  the  master  is  not 
responsible,  did  not  apply.— Id. 

(C)   Methods  of  "Worlc,  Rales,  and  Orders. 

§  130  (U.S.C.CA.)  Where  a  minor  ia  employ- 
ed in  a  business,  the  danger  of  which  he  ia  un- 
able, by  reason  of  his  immature  judgment,  to 
comprehend,  and  is  injured,  the  employer  is 
liable.— Alpha  Portland  Cement  Co.  y.  Cuni, 
180. 

I  137  (U.S.CC.A.)  Where  decedent  a  track 
walker  in  defendant's  employ,  stepped  onto  the 
track  in  front  of  an  engine  approaching  him 
from  the  rear,  after  he  had  been  walking  be- 
tween two  tracks  in  the  clear  for  considerable 
distance^  defendant  was  not  negligent  because 
of  the  failure  of  the  fireman  to  notify  the  en- 
gineer to  blow  the  whistle  to  attiact  decedent's 
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attention  to  the  train.— New  York,  N.  H.  &  H. 
R,  Co.  V.  Pontillo.  573. 

§  149  (U.S.C.C.A.)  Where  a  master  knows  an 
employ^  is  inexperienced  or  not  of  an  age  to 
appreciate  danger  incident  to  the  work,  the 
employer  is  liable  for  injuries  received  by  the 
servant  while  executing  an  order  which  the 
employer  knows,  or  ought  to  know,  involves 
danger.— Alpha  Portland  Cement  Co.  v.  Corzi, 
180. 

(D)   'Warning  and  Inatmotlns  Serrant. 

S  150  (U.S.C.CA.)  A  master  is  under  a  non- 
delegable duty  to  warn  and  instruct  a  servant  as 
to  defects  and  dangers  of  which  the  master 
knows,  or  ought  in  the  exercise  of  reasonable 
care  and  diligence  to  know,  and  of  which  the 
servant  has  no  knowledge. — Alpha  Portland  Ce- 
ment Co.  V.  Curzi,  180. 

§  151  (U.S.C.CA.)  The  master's  duty  to  warn 
and  instruct  a  servant  cannot  be  delegated. — Al- 
pha Portland  Cement  Co.  v.  Curzi,  180. 

§  153  (U.S.C.CA.)  An  employer  held  negli- 
gent in  sending  an  uninformed  youthful  serv- 
ant into  the  pit  of  a  cement  elevator  to  clear  out 
cement  that  blocked  the  passage  of  the  elevator, 
without  requiring  that  it  be  blocked  or  fastened, 
knowing  that  as  soon  as  the  clogging  material 
was  removed  the  conveyor  would  move  of  its 
own  weight  and  the  place  would  become  danger- 
ous.—Alpha  Portland  Cement  Co.  v.  Curzi,  180. 

§  153  (U.S.C.CA.)  Employ^,  fresh  from  Po- 
land, held  not  presumed  to  know,  when  not 
instructed,  that  in  loading  iron  on  a  truck  five 
standards  should  have  been  used;  that  a  rolled 
plate  should  have  been  used  against  the  stand- 
ards instead  of  a  piece  of  sheet  iron;  or  that 
the  iron  must  be  held  back  from  the  side  of  the 
truck  to  avoid  bulging.— American  Car  &  Foun- 
dry Co.  V.  Use,  240. 

(E3)  Felloi/r   Serraats* 

§159  (U.S.C.CA.)  The  law  with  reference  to 
feuow  servants  is  a  part  of  the  law  with  ref- 
erence to  the  assumption  of  risk.^American 
Car  &  Foundry  <3o.  v.  Uss,  240. 

I  190  (U.S.C.CA.)  If,  notwithstanding  statute 
as  to  examination  of  mine  for  fire  damp,  oper- 
ator owes  duty  of  care  imposed  by  common  law, 
held,  that  fire  boss  was  not  the  operator's  rep- 
resentative, but  a  fellow  servant  of  the  miners 
for  whose  failure  to  make  a  test  for  gas  be- 
fore firing  a  shot  the  operator  was  not  liable. 
—Pacific  Coast  Coal  Co.  v.  Brown,  247. 

S20I  (U.S.C.CA.)  A  master  is  Uable  where 
his  negligence  in  failing  to  provide  and  main- 
tain a  safe  place  contributes  to  the  injury  of 
an  employ^  notwithstanding  the  concurring  neg- 
ligence of  a  fellow  servant. — ^American  Car  & 
Foundry  Co.  v.  Uss,  240. 

(F)   Rlskfi  Aasamed  by  Servant. 

i2l8  (U.S.C.CA.)  Where  defendant,  with 
knowledge  that  a  cement  conveyor,  which  had 
become  obstructed,  would  move  on  the  removal 
of  the  obstruction,  directed  plaintiff  to  remove 
the  obstruction  without  blocking  the  conveyor, 
plaintiff  did  not  assume  the  risk  because  the 
place  only  became  unsafe  by  his  act  in  remov- 


ing the  clogging  materiaL— Alpha  Portland  Ce- 
ment Co.  V.  Curzi.  180. 

§226  (U.S.C.CA.)  A  servant  does  not  as- 
sume risks  which  arise  from  the  employer's 
omissions  of  duty,  exposing  the  servant  to  un- 
necessary and  needless  danger,  which  he,  be- 
cause of  inexperience,  does  not  know  or  compre- 
hend.—Alpha  Portland  Cement  Co.  v.  Curzi, 
180. 

(G)   Contributory    Nesltvence    of    Servant. 

§  235  (U.S.C.CA.)  Where  a  prop  put  in  place 
by  a  person  who  preceded  plaintiff  as  acting 
superintendent  for  defendant,  a  foreign  cor- 
poration, was  removed  by  some  undisclosed 
means,  and  the  platform  gave  way,  injuring 
plaintiff,  held  that  the  defendant  employer  was 
not  liable,  since  any  duty  of  discovering  the 
changed  condition  and  of  guarding  against  it 
devolved  on  plaintiff.— Crawford  v.  Fayetteville 
Lumber  &  Cement  Co.,  623. 

(H)  Actions. 

§250  (U.S.C.CA.)  Where,  in  a  locomotive 
fireman's  action  for  injuries,  the  rules  of  law 
governing  the  trial  of  the  issues  are  the  same 
under  the  federal  Employer's  Liability  Act  and 
under  the  state  laws  and  no  question  of  juris- 
diction is  involved,  it  is  immaterial  whether 
the  action,  trial,  and  judgment  are  had  under 
the  federal  law  or  under  the  state  law.— Illi- 
nois Cent.  Ry.  Co.  v.  Nelson,  525. 

§264  (U.S.C.CA.)  A  defendant  which,  in 
pleading  contributory  negligence,  specifically  set 
forth  in  what  such  negligence  consisted  was 
bound  thereby.— American  Car  &  Foundry  Co. 
V.  Uss,  240. 

§  265  (U.S.C.CA.)  Where  a  railroad  engineer 
was  killed  by  the  turning  over  of  a  snowplow 
as  it  passed  over  a  bridge,  some  of  the  supports 
of  which  had  been  burned,  the  facts  were  suffi- 
cient to  raise  an  inference  of  actionable  negli- 
gence on  the  part  of  the  railroad  company.— 
Copper  River  &  N.  W.  Ry.  CJo.  v.  Reed,  39. 

§265  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  servant,  the  burden  is  primarily  on  plain- 
tiff to  establish  defendant's  negligence,  apart 
from  mere  proof  of  the  accident— Norfolk  &  W. 
Ry.  Co.  V.  Hauser,  167. 

§265  (U.S.C.CA.)  It  was  not  indispensable 
to  a  recovery  under  Code  Iowa  1873,  §  1307, 
for  an  injury  to  a  fireman  from  the  operation 
of  a  railroad,  that  plaintiff  prove  that  at  the 
time  of  the  accident  he  was  engaged  in  the 
discharge  of  some  duty  connected  with  the 
operation  of  the  road.— Illinois  Cent.  Ry.  Co. 
y.  Nelson,  525. 

§281  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  minor  employ^  by  the  involuntary  move- 
ment of  an  unblocked  cement  conveyor,  the 
court  properly  charged  that  the  jury  should  con- 
sider plaintiff's  age  along  with  all  the  other 
facts  of  the  case. — Alpha  Portland  Cement  Co. 
V.  Curzi,  180. 

§286  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  servant  by  falling  through  an  opening  in 
a  platform  in  a  railroad  tunnel,  whether  defend- 
ants  were  negligent  in  failing  to  properly  light 
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and  guard  the  opening  held  for  the  jury.— Cop- 
per River  &  N.  Wu  Ry.  Co.  v.  Heney,  131. 

§  286  (U.S.C.C.A.)  In  an  action  for  death  of 
a  railroad  engineer  by  the  squeezing  of  his  en- 
gine between  a  much  larger  one  and  a  coal 
train^  evidence  held  to  authorize  submission  to 
the  jury  of  the  question  of  the  railroad  com- 
pany's negligence  in  placing  decedent's  engine 
in  such  position.— Norfolk  &  W.  Ry.  Co.  v. 
Hauser,  167. 

§286  (U.S.C.C.A.)  In  an  action  for  injuries 
to  a  slate  picker,  at  a  coal  tipple,  by  the  sud- 
den starting  of  a  puUey  wheel  as  he  was  ad- 
justing a  "belt,  whether  defendant  was  negligent 
in  failing  to  warn  him  of  the  danger,  and  wheth- 
er it  had  exercised  reasonable  care  to  prevent 
accidental  or  inadvertent  starting  of  the  ma- 
chinery, held  for  the  jury. — Valley  Camp  Coal 
Co.  V.  KucewicE,  451. 

j29l  (U.S.C.CA.)  A  defendant,  which  spe- 
cifically pleaded  what  it  claimed  constituted 
contributory  negligence,  was  not  entitled  to  an 
instruction  that,  if  any  act  of  plaintiff  contrib- 
uted to  cause  the  injury,  he  could  not  recover. 
—American  Car  &  Foundry  Co.  t.  Uss,  240. 

§293  (U.S.C.C.A.)  In  an  action  for  injuries 
caused  by  a  jolt  in  pushing  a  loaded  truck  from 
a  track  upon  a  turntable,  instruction  that  ab- 
sence of  rails  on  the  turntable  could  not  jus- 
tify a  recovery  held  properly  refused  as  mis- 
leading; the  absence  of  rails  making  it  more 
important  that  the  depression  of  the  turntable 
below  the  rails  should  not  be  substantially 
greater  than  the  width  of  the  flanges  on  the 
wheels.— American  Car  &  Foundry  Co.  v.  Uss, 
210. 

An  instruction  held  not  to  permit  a  finding 
that  the  turntable  was  defective  in  any  partic- 
ular.—Id. 

§294  (U.S.C.C.A.)  An  instruction  that,  if  fel- 
low servant's  act  caused  the  injury  sued  for, 
plaintiff  could  not  recover  held  properly  refused, 
where  the  injury  might  have  been  caused  by 
such  act  in  concurrence  with  the  employer's 
negligence. — ^American  Car  &  Foundry  Co.  v. 
Uss.  240. 

§  296  (U.S.C.C.A.)  Instruction  that,  if  any  act 
of  an  injured  employ^  in  loading  a  truck  con- 
tributed to  cause  the  injury,  he  could  not  recov- 
er held  properly  refused  as  not  requiring  that 
the  act  should  be  negligent — ^Amencan  Car  & 
Foundry  Co.  v.  Uss,  240. 

MECHANICS'  LIENS. 

n.  RIGHT  TO  UEN. 

(ES)   Subcontractors         and         Contractors* 
VITorkmen  and  Materialmen. 

§113  (U.S.C.CA.)  The  remedy  provided  by 
Code  Civ.  Proc.  Cal.  §  1184,  and  by  notice  to 
the  owner  by  a  subcontractor,  is  disconnected 
from  and  additional  to  the  remedy  by  lien  on 
the  structure,  and  operates  as  an  assignment 
pro  tanto  of  the  amount  due  the  contractor 
which  is  sequestered  as  though  under  garnish- 
ment.—Welles  V.  Portuguese-American  Bank  of 
San  Francisco,  161. 

§  { 14  (U.S.C.C.A.)  Notice  by  subcontractor 
to  the  owner  to  hold  funds  due  the  contractor, 
under  Code  Civ.  Proc.  Cal.  §  1184,  does  not  af- 


fect claims  previously  due  and  transferred  by 
the  contractor  for  value.— Welles  v.  Portuguese- 
American  Bank  of  San  Francisco,  161. 

MENTAL  SUFFERING. 

See  Damages,  §§  50,  52. 

MINES  AND  MINERALS. 

X.  PUBUO  MINERAI.  IiAHBg. 
(B)  liocatlon   and   Aeanlsltlon   of   Clafsu. 

§  16  (U.S.C.C.A.)  The  mere  location  of  a  min- 
eral lode  claim  is  not  proof  that  the  groond 
contains  a  vein  or  lode  capable  of  location  on- 
der  Rev.  St.  §  2333  (U.  S.  Comp.  St.  1901,  p. 
1433),  since  whether  ground  contains  a  vein,  or 
lode  depends  on  whether  the  mineral  is  of  suffi- 
cient value  to  justify  expenditure  of  extraction. 
—Thomas  v.  South  Butte  Mining  Co.,  33. 

§  17  (U.S.C.C.A.)  Discovery  as  an  essential 
element  of  the  location  of  a  mining  claim  os 
public  land  means  a  finding  of  mineral  in  suffi- 
cient quantities  to  justify  a  man  of  ordinary 
prudence  in  the  expenditure  of  his  time  and 
money  in  developing  the  property.— Multnomah 
Mining,  Milling  &  Development  Co.  v.  United 
States,  28. 

§  34  (U.S.C.CA.)  Patents  to  placer  claims  is- 
sued by  complainant's  grantors  conveyed  all 
the  mineral  therein,  including  veins  or  lodes  not 
known  to  exist  at  the  time  of  the  respective  ap- 

Slication    for    the    patent— Thomas    v.    South 
(utte  Mining  Co.,  33. 

§38  (U.S.C.C.A.)  Where  mining  claims  have 
passed  out  of  the  hands  of  original  owners  and 
stood  unchallenged  for  many  years,  the  certifi- 
cate of  location  if  in  due  form  is  presomptive 
evidence  of  discovery,  but,  in  the  absence  of 
grounds  for  indulging  such  oresumption,  the 
location  notice,  when  recorded,  is  only  piima 
facie  evidence  of  the  facts  which  the  statute 
requires  to  be  contained*  therein.— l^omsa  ▼. 
South  Butte  Mining  Co.,  33. 

(C)  Patents. 

§  45  (U.S.C.C^A.)  In  a  suit  to  set  aside  pat- 
ents for  certain  mining  claims,  evidence  Ms  to 
justify  a  finding  that  there  had  never  been  t 
bona  fide  discovery  of  the  claims,  and  that  they 
had  been  entered  for  development  of  a  water 

Sower  and  not  for  mining.— Multnomah  MiniB& 
filling  &  Development  Ca  t.  United  Stttei; 
28. 

H.  TITLE,  CONVEYAKOE8,  AHB 
CONTRACTS. 

(C)  Leases,  liteenses,  and  Contraets. 

§  74  (U.S.GC.A.)  In  an  action  for  agreed  coi- 
sideration  for  assignment  of  oil  and  gas  lesie 
defended  on  ground  of  mutual  mistake  asi 
breach  of  warranty  with  respect  to  prior  lesK. 
findings  held  to  support  judgment  where  tbe  j 
court  found  that  no  well  was  commenced  sa- 
der  the  prior  lease  and  that  the  stipulated jnj- 
ment  to  keep  it  in  force  was  not  made.— uut- 
em  Oil  Co.  v.  Holcomb,  642. 

Assignors  of  oil  and  gas  lease  covering  Uai 
subject  to  prior  lease  held  to  have  given  m 
warranty   with  respect  to  prior  fease  haviac 
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become  void  by  failure  to  commence  a  well  or 
make  the  stipulated  payment  to  keep  it  in  force. 
— Id. 

MONOPOLIES. 

n.   TRUSTS    AND    OTHER    COMBINAi* 

TIONS   IN  RESTRAINT 

OF  TRADE. 

(28  (U.S.C.G.A.)  An   action   under   Sherman 

Anti-Trust  Act,  §  7,  must  be  an  action  at  law, 

'  and  hence  a  minority  stockholder  could  not  sue 

in  equity  on  behalf  of  the  corporation.— Eleit- 

mann  y.  United  Gas  Improvement  Co.,  31. 

Where  bill  by  minority  stockholder  on  behalf 
of  corporation  for  violation  of  Sherman  Anti- 
Trust  Act  sought  only  damages,  it  could  not  be 
construed  as  a  bill  to  require  the  corporation  to 
bring  an  action  for  damages.— Id.  ' 

MORTGAGES. 

See  Bankruptcy,  |{  100,  166,  188 ;   Railroads,  { 
168. 

MUNICIPAL  CORPORATIONS. 

See  Towns. 

IX.   PUBLIC   IMPROVEMENTS. 

(C)  Contraeta. 

8  373  (U.S.C.C.A.)  Where  a  municipal  con- 
tract for  public  improvement  provided  against 
the  assifirnraent  of  any  money  payable  thereun- 
der without  the  consent  of  the  board  of  public 
works,  a  progress  payment  was  not  assignable 
without  such  consent  as  against  the  rights  of 
the  subcontractor  to  sequester  the  same  by  no- 
tice, under  Code  Civ.  Proc.  Oal.  §  1184.— Welles 
V.  Portuguese-American  Bank  of  San  Fran- 
cisco, 161. 

Xm.  FISCAI.  MANAGEMENT.  PUB- 
LIC DEBT.  SECURITIES,  AND 
TAXATION. 

<C)   Bonds  Amd  Otlier  Seonrltles,  and  Slnlc- 
ins  Funds. 

8  943  (U.S.C.CA.)  Recital  by  selectmen  in 
bonds  that  they  were  issued  in  conformity  to  a 
vote  held  not  to  estop  town  to  deny  performance 
of  precedent  conditions^  unless  the  selectmen 
had  authority  to  determine  the  question  of  per- 
formance and  unless  the  recital  imported  com- 
pliance therewith.— Inhabitants  of  Town  of  Har- 
mony, Me.,  V.  Truman,  544. 

Where  issuance  of  bonds  in  aid  of  railroad 
was  authorized  by  vote  at  two  town  meetings, 
the  second  vote  being  invalid,  recital  in  the 
bonds  of  conformity  to  second  illegal  vote  held 
not  to  estop  the  town,  as  against  bona  fide  pur- 
chasers, to  deny  compliance  with  the  conditions 
imi>osea  by  the  earlier  valid  vote.— Id. 

(D)  Taxes  and  Otlier  Revenne,  and  Appli- 
cation Tltereof. 

8  974  (U.S.C.CA,)  Decision  of  state  board  of 
taxation  and  board  of  equalization  of  taxes  on 
appeals  to  have  assessment  reduced  to  true 
value  held  not  res  judicata  in  suit  to  enjoin 
enforcement  of  tax  because  of  unjust  discrimina- 


tion involved  in  systematic  undervaluation  of 
other  property.— Jersey  City  v.  Central  R.  Co. 
of  New   Jersey,   632. 

§979  (U.S.C.C.A.)  Where  state  boards  and 
common-law  courts  could  only  reduce  assess- 
ments to  full  value,  and  could  not  raise  other 
assessments  systematically  made  at  an  under- 
valuation, and  suits  to  recover  the  taxes,  if 
paid  under  protest,  would  have  to  be  brought 
against  the  state,  city,  and  county,  held,  that 
there  was  no  adequate  remedy  at  law.  defeating 
injunctive  relief  against  the  unjust  aiscrimina- 
tion  involved  in  assessing  complainant's  prop- 
erty at  its  full  value.— Jersey  City  v.  Central  R. 
Co.  of  New  Jersey,  532. 

Where  litigation  over  right  to  tax  land  was 
pending  from  1899  to  1908,  during  which  time 
taxes  annually  assessed  were  not  enforced,  suit 
brought  seven  months  after  termination  of  the 
litigation  to  enjoin  sale  for  taxes  because  of 
discrimination  in  valuing  land  for  taxation 
held  not  barred  by  laches;  negotiations  for  ad- 
justment of  the  taxes  having  been  pending  dur- 
ing  the  seven  months.— Id. 

XV.  ACTIONS. 

f  1001  (U.S.C.CA.)  City  Charter  of  San 
Francisco,  art  2,  c  1,  S  19,  providing  for  the 
presentation  of  claims  to  the  board  of  supervis- 
ors, etc.,  held  not  applicable  to  payments  due 
under  a  contract  with  the  board  of  public 
works  for  the  construction  of  a  public  improve- 
ment—Welles V.  Portuguese-American  Bank  of 
San  Francisco,  161. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  S  755. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  |{  234-239. 

NAVIGABLE  WATERS. 

See  Canals;   Waters  and  Water  Courses. 

NEGLIGENCE. 

See  Canals,  f  18 ;   Carriers ;  Collision ;   Master 
and  Servant,  ft  86-296 ;   Railroads,  t  282. 

IT.  ACTIONS. 
(O  Tri«l»  Judgment,  and  R^Tievr. 

I  136  (U.S.C.C.A.)  Whether  a  question  of 
negligence  should  be  submitted  to  the  jury  de- 
pends on  whether  the  evidence  is  sufficient  to 
enable  the  jury  to  base  an  inference  of  negli- 
gence thereon.— Norfolk  &  W.  Ry.  Ca  v.  Hau- 
ser,  167. 

An  action  for  negligent  injury  is  not  to  be 
lightly  taken  from  the  jury,  since  ordinarily 
negligence  is  so  far  a  question  of  fact  as  to  be 
properly  submitted  to  and  determined  by  the 
jury  as  the  triers  of  the  facts. — Id. 
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NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See   Constitutional   Law,   f  90. 

NEW  TRIAL 

See  Appeal  and  Brror,  $  978;   Courts,  {  356. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

"  See  Bankruptcy,  }§  188.  303 ;  Bills  and  Notes, 
§§  451,  407 ;  Alechanics*  Uens,  |  114 ;  Pat- 
ents, i  203. 

OBSCENITY. 

See  Commerce,  I  33;  Constitutional  Law,  f§ 
90,  197:  Criminal  Law,  S  396;  Indictment 
and  Information,  f  125;  Post  Office,  fi  2, 
31-60. 

OFFICERS. 

See  Corporations,  §§  400-433 ;   Receivers. 

OIL  WELLS. 

See  Mines  and  Minerals,  f  74. 

OPINION  EVIDENCE. 

See  Evidence,  t  545. 

ORDERS. 

See  Appeal  and  Error. 

PALACE  CARS. 

See  Carriers,  \  411. 

PAROL  EVIDENCE. 

See  EMdence,  §  445. 

PARTNERSHIP. 

IT.   BIGHTS   AND   LIABILITIES  AS 

T6   THIBD   PEBSONS. 

tA.)  Representation    of   Flmt   by    Partner. 

S  162  (U.S.C.C.A.)  Anything  due  on  stock 
subscriptions  made  in  the  individual  names  of 
partners  for  the  partnership  account  was  a 
partnership  debt.— FarnsworUi  v.  Union  Trust 
A  Deposit  Co.,  290. 

PASSENGERS. 

See  Carriers. 

PATENTS. 

See  Injunction,  f  143 ;  Mines  and  Minerals,  §§ 
34.45. 

n.  PATElfTABILITT. 
(A)  Invention. 

1 26  (U.S.C.C.A.)  It  does  not  constitute  pat- 
entable invention  to  bring  elements,  all  of  which 


were  clearly  disclosed  in  prior  patents,  altbon^ 
separately,  together  in  a  combination  in  which 
each  performs  merely  its  old  function.-~Tiimer 
V.  Moore,  138. 

§  27  (U.S.C.C.A.)  When  a  new  use  Is  patent- 
able, stated.— O'Brien-Worthen  Co.  v.  Stempd, 
53. 

The  application  of  an  old  device  to  a  new  use 
is  not  always  or  even  generally  patentable.— Id. 

(D)   Anticipation. 

f  66  (U.S.C.C.A.)  A  patent  does  not  cover  a 
prior  device,  although  it  is  within  the  terms  of 
the  patented  device,  and  although  its  deviser  did 
not  appreciate  its  value  for  the  purposes  of  the 
patent.— Macomber  &  Whyte  Rope  Co.  v.  Haz- 
ard Mfg.  Co.,  474. 

IX.  GONSTBUCTION  AND  OPEBATIOH 

OF  LETTEBS  PATENT. 
(A)   In  Cteneral. 

t  163  (U.S.C.C.A.)  A  patentee  ^eZJ  estopped 
from  maintaining  that  his  claim  was  infringed. 
—O'Brien-Worthen  Co.  v.  Stempel,  53. 

Where  a  patentee  acquiesces  in  the  rejectioa 
of  its  claim  on  references  cited  in  the  Patent 
Office  and  accepts  a  patent  on  an  amended  claim, 
be  is  estopped  from  maintaining  that  the  latter 
claim  governs  the  devices  or  combinations  shown 
in  the  references  and  from  claiming  that  it  has 
the  breadth  of  the  rejected  claim,  but  he  is  n^ 
estopped  from  securing  by  his  amended  claim 
every  known  and  useful  improvement  which  be 
has  invented  and  which  is  not  disclosed  by  the 
references. — Id. 

(B)  Limitation   of  Claima. 

%  167  (U.  S.  C.  C.  A.)  The  specification  and 
claims  of  a  patent  constitute  a  contract  be- 
tween the  United  States  and  the  patentee  and 
must  be  constrnod  together  as  are  other  con- 
tracts.—O'Brien-Worthen  O).  v.  Stempel,  53. 

The  specification  of  a  patent  which  forms  a 
part  of  the  same  petition  or  application  a?  tbe 
claims  must  be  read  and  interpreted  with  them, 
not  to  limit,  contract,  or  expand  the  latter,  but 
to  ascertain  from  the  entire  agreement  the  ac- 
tual intention  of  the  parties. — Id. 

S  173  (U.S.C.C.A.)  A  prior  patentee  who  has 
plainly  described  and  claimed  his  device  or  com- 
bination has  the  right  to  every  use  to  which  it 
can  be  applied,  whether  he  is  aware  of  all  these 
uses  or  not— O'Brien-Worthen  Co.  ▼.  Stempel 
53. 

X.  TITLE,  CONVEYANCES,  AND  OOV- 

TBACTS. 
(B)   Aasiarnments  and  Otlier  Transfen. 

§203  (U.S.C.CA.)  Information  given  by  S. 
to  defendants  prior  to  assigning  to  them  a  pat- 
entable invention  fccW  to  charge  them  with  oj 
tice  of  his  contract  with  complainant  to  wort 
on  such  inventions,  and  to  assij^n  to  the  Utttf 
any  patentable  invention  or  improvement  & 
might  make  thereon.— Thompson  ▼.  AutoDStie  ^ 
Fire  Protection  CJo.,  22. 

XH.  INFBINGEMENT. 
(A)  l¥1tat  Constitvtes   Infrlnyeseat. 

§235  (U.S.C.C.A.)  A  machine  that  infrinpt 
part  of  the  time  is  an  infringement,  althoaih  it 
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may  at  other  times  be  so  operated  as  not  to 
infringe.— Wright  Co.  v.  Herring-Curtiss  Co., 
loo* 

(O   Suits    In   BqiiltT* 

1310  (U.S.CC.A.)  Where,  by  answer  to  in- 
terrogatories, complainant  limited  her  charge  of 
patent  infringement  to  the  manufacture  and 
sale  of  certain  identified  protectors,  defendant's 
motion  for  a  decree  on  the  facts  should  be  de- 
termined by  the  principles  applicable  to  a  de- 
murrer to  the  bill.— Bronk  v.  Charles  H.  Scott 
Co.,  17. 

§  326  (U.S.C.QA.)  Where,  after  enjoining  the 
use  of  an  infringing  machine,  defendant's  ma- 
chine is  reorganized,  it  is  the  better  practice 
not  to  deal  with  the  question  of  infringement 
by  the  new  machine  on  motion  to  punish  for 
contempt,  unless  the  change  made  was  merely 
colorable,  but  to  leave  the  patentee  to  an  appli- 
cation to  enjoin  its  use.— Crown  Cork  &  Seal 
Co.  of  Baltimore  City  v.  American  Cork  Spe- 
cialty Co.,  164. 

Xin.  DECISIONS  ON  THE  VALIDITY, 
CONSTRUCTION,  AND  IN- 
FRINGEMENT OF  PARTICU- 
UkR  PATENTS. 

I  328. 

ENGLAND. 

1866. 

286.  Machinery  for  excavating,   dredging, 
etc.,  cited 478 

GERMANY. 
4,331.   Pneumatic  sprinkling  wagon,  cited  478 


UNITED  STATES. 

OBIOINAL. 

Dental  capsicum  plaster,  cited ...     53 

Poultice  holder,  cited 53 

Construction  of  joists,  girders,  and 
the  like,  cited 138 

Device  for  promoting  growth  of 
hair,  cited 53 

Pessary,  cited 53 

Fireproof  building  structure,  cited  138 

Process  of  making  fabric-covered 
ornaments,  construed,  and  held 
not  infringed 134 

Gum  plaster,  patentee  held  estop- 
ped to  claim  infringement 53 

Guide  for  punchin|f  presses,  held 
valid  but  not  infringed 159 

Improvement  in  dams,  claims  2 
and  3  held  void  for  lack  of  in- 
vention   480 

Process  of  making  fabric-covered 
ornaments,  construed,  and  held 
not  infringed 134 

Method  for  manufacturing  bottie 
closures,  construed  and  held  not 
infringed  154 

Street  flushing  machine,  held  not 
anticipated  and  valid,  but  not 
infringed  478 

Flying  machine,  held  valid  and  in- 
fringed    158 

in  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series 


335,799. 
432,798. 
611,907. 

624,545. 

647,003. 
667,871. 
683,425. 


688,446. 
701,544. 
734,796. 

779,651. 

792,284. 

796,059. 

821,393. 


859,858.  Steel  skeleton  construction  for  con- 
crete buildings,  cited 138 

887,838.  Machine  for  manufacturing  bottie 
closures,  construed,  and  held  not 
infringed  154 

887,883.  Apparatus  for  manufacture  of  bot- 
tle closure,  held  valid  and  in- 
fringed   154 

899,196.  Sanitary  protector,  held  not  in- 
fringed       17 

924,546.  Improvements  in  steam  turbines, 
held  not  anticipated,  valid  ana 
infringed  575 

937,757.  Air  pump  for  blow  torches,  claim 

2  held  void  for  lack  of  patentable 
novelty  and  invention,   in  view 

of  prior  art 471 

952,161.  Nonrotating  wire  rope,  construed, 

and  held  valid  and  infringed...  474 
955,313.  Improvement    in    air    pumps    for 

blow  torches,  cited 471 

985,119.  Reinforced  concrete  building  con- 
struction, held  void  for  lack  of 
invention  in  view  of  prior  art. .  138 

BEISSUED. 

12,246.  Improvement  in  dams,  claims  2  and 

3  held  void  for  lack  of  invention  480 

PAYMENT. 

See  Bills  and  Notes,  {  155;    Compromise  and 
Settiement;     Insurance,   S    755. 

PERSONAL  INJURIES. 

See  Carriers ;    Damages,  §§  32-52 ;   Master  and 
Servant,  §{  86-296;    Railroads,  t  282. 


See  Pleading. 


PETITION. 


PHYSICIANS  AND  SURGEONS. 

See  Evidence,  {§  545,  546. 

PLEADING. 

See  Action  on  the  Case,  f  4;  Brokers,  {82; 
Contracts,  §  335;  Damages,  {  158;  Eminent 
Domain,  §  795;  Eouity,  §  148;  Indictment 
and  Information;    Insurance,  {  629; 


J  379. 


Sales,. 


ZI.  MOTIONS. 


S  369  (U.S.C.C.A.)  Where  an  alleged  misjoin- 
der of  causes  of  action  is  disclosed  by  plaintifiTs 
evidence,  defendant's  remedy  is  by  motion  to 
compel  plaintiff  to  elect.— Copper  River  &  N^ 
W.  Ry.  Co.  v.  Heney,  131. 

PLEDGES. 

See  Bankruptcy,  |  155. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Constitutional  Law,  f  '90. 


For 
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POSSESSION. 

See    Adverse    Possession ;     Bailment,    §    21 ; 
Bankruptcy,  {  188. 

POST  OFFICE. 

t.   POST  OFFICE  DEPARTMENT,  POST 

OFFICES,  POSTMASTERS,  AKD 

OTHER  OFFICERS. 

f  2  (U.S.C.C.A.)  Pen.  Code,  |  211,  making  it 
an  offense  to  deposit  in  the  rnaUs  obscene  and 
filthy  matter,  is  not  invalid  for  failure  to  pre- 
sci*ibe  a  standard  by  which  the  offense  may  be 
ascertained,  nor  as  failing  to  restrict  the  of- 
fense to  the  deposit  of  matter  in  the  United 
States  maUs.— T^omies  Pub.  Co.  v.  United 
States,  47. 

The  offense  of  depositing  obscene  and  filthy 
matter  in  the  mails  in  violation  of  Pen.  Code, 
I  211,  being  made  a  felony  by  section  335,  it 
was  immaterial  that  section  211  did  not  pro- 
vide that  persons  violating  it  should  be  guilty 
•of  a  felony  or  misdemeanor. — Id. 

m.  OFFENSES   AGAINST   POSTAI. 
IiAWS. 

§31  (U.S.C.C.A.)  The  words  "obscene,  lewd, 
and  lascivious,"  as  used  in  Pen.  Code,  I  211, 
prohibiting  the  sending  of  obscene,  lewd,  and 
lascivious  matter  through  the  mails,  signify  that 
form  of  immorality  that  has  relation  to  sexual 
impurity.— Tyomies  Pub.  Co.  y.  United  States, 
47. 

148  (U.S.C.C.A.)  An  indictment  for  mailing 
certain  lewd  and  filthy  pictures  in  violation  of 
Pen.  Code,  |  211,  was  not  objectionable  because 
it  did  not  refer  to  the  entire  publication  of 
which  the  pictures  were  a  part.— Tyomies  Pub. 
Co.  V.  United  States,  47. 

§49  (U.S.C.C.A.)  In  a  prosecution  for  send- 
ing certain  nonmailable  pictures  through  the 
mails,  evidence  of  certain  words  and  dialogue 
appearing  above  and  below  the  pictures,  which 
was  both  identifying  and  characterizing,  was 
admissible.- Tyomies  Pub.  Co.  v.  United  States, 
47. 

In  a  prosecution  of  a  corporation  and  its  man- 
ager for  sending  certain  nonmailable  pictures 
through  the  mails,  the  jury  were  authorized 
to  find  the  manager's  guuty  knowledge  in  that 
he  deposited  the  pictures  in  the  mails  from  the 
fact  that  they  were  printed  in  a  paper  of  which 
be  was  business  manager  and  superintendent 
-Id. 

§  50  (U.S.C.C.A.)  In  a  prosecution  for  send- 
ing obscene  and  filthy  matter  through  the  mails, 
the  court  properly  defined  "filthy"  to  mean  nas- 
ty, dirty,  vulgar,  indecent,  offensive  to  the  mo- 
ral sense,  morally  depraving,  and  debasing,  and 
left  the  question  whether  the  pictures  fulfilled 
such  definition  to  the  jury.— Tyomies  Pub.  Co. 
V.  United  States,  47. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

iSee  Bankruptcy,  S§  165-188. 


PREJUDICE. 

See  Appeal  and  Error,  {§  1039-1068;   Jury,  S 
126. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ||  907-930. 

PRINCIPAL  AND  AGENT. 

See  Brokers;    Corporations,  SS  406-433;    Fac- 
tors;   Partnership,  {  162. 

PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes,  f  155. 

PROCESS. 

See    Constitutional    Law^    I    42;     Injunction; 

Judgment,  {  17. 

PROMISSORY  NOTES. 

See  Bills  and  Motes. 

PROOF. 

See  Insurance,  |  542. 

PROPERTY. 

See  Adverse  Possession ;  Eminent  Domain. 

PUBLIC  DEBT. 

See     Municipal     Corporations,     ||     943-979; 
Towns,  i  52. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  f  373. 

PUBLIC  LANDS. 

n.   SURVEY  AHDDISPOSAI.  OF  IJUVDS 

OF  UNITED  STATES. 

(B)   School   and  Unlversltr  lAMds. 

8  51  (U.S.C.C.A.)  The  legislation  of  Congress 
relating  to  the  granting  of  sections  16  and  36 
in  each  township  of  public  lands  to  the  state  of 
Oregon  for  school  purposes,  construed,  and  held 
to  vest  the  title  to  such  land  in  the  state  as  soon 
as  identified  by  survey,  and  to  exclude  it  from  a 
subsequent  reservation  for  forestry  purposes.— 
Morrison  v.  United  States,  485. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads. 

PUBUC  USE. 

See  Eminent  Domain. 

RAILROADS. 

See  Carriers;    Eminent  I>omain,  |f  111,  222; 
Master  and  Servant;   Trial,  U  141-295. 
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Vn.   SAI.es,  I.EASES,    TRAFFIC   CON- 
TRACTS. AND  CONSOLIDATION. 

S  118  (U.S.C.C.A.)  The  purchase  by  one  Mich- 
igan railroad  company  of  a  majority  of  the 
stock  of  another  for  the  purpose  of  securing 
the  management  and  operation  of  its  road,  held 
lawful  under  Pub.  Acts  Mich.  1901,  No.  30.— 
Lisman  v.  Knickerbocker  Trust  Co.,  85. 

Vm.  INDEBTEDNESS,  SECURITIES, 

LIENS*  AND  MORTGAGES. 

(A)  Nature  and  Extent  of  Liabilities. 

S  168  (U.S.G.G^.)  A  provision  of  a  railroad 
mortgage,  authorizing  a  further  Issue  of  bonds 
thereunder  for  the  purchase  or  construction 
of  extensions,  etc,  held  to  authorize  an  issue 
of  such  bonds  to  be  used  In  payment  for  a  con- 
trolling Interest  in  the  stock  of  another  com- 
pany for  the  purpose  of  acquiring  control  of 
and  operating  its  road.— Lisman  v.  Knicker- 
bocker Trust  Co.,  85. 

(B)  Foreclosure  of  liteas  and  Mortflraares. 

f  186  (U.S.C.C.A.)  In  a  suit  to  foreclose  a 
railroad  mortgage,  it  is  within  the  discretion 
of  the  court  to  refuse  permission  to  a  bond- 
holder to  intervene  for  the  purpose  of  raising 
collateral  issues  which  woula  nojt  otherwise  be 
concluded  by  the  foreclosure  decree. — Lisman  t. 
Knickerbocker  Trust  Co.,  85. 

X.   OPERATION. 

<B)   Statutory,      Municipal,      and      Official 
Rearulatlons. 

§  2?9  (U.S.C.C.A.)  The  provision  of  Act 
April  14,  1910,  c.  160,  f  4,  36  Stat.  298  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1328),  supplementary 
to  the  Safety  Appliance  Acts,  construed.— Unit- 
ed States  v.  Trinity  &  B.  V.  Ry.  Co.,  120. 

(D)  Injuries   to    lilcensees    or   Trespassers 
In  General. 

f  282  (U.S.G.G.A.)  The  rule  that  a  railroad  is 
bound  to  construct  its  tracks  so  as  to  give  rea- 
sonable clearance  between  cars  standing  on  a 
side  track  and  passing  trains  does  not  apply  as 
a  matter  of  law,  so  as  to  require  such  clearance 
for  the  arm  attached  to  the  sides  of  mail  cars 
at  points  other  than  where  they  are  expected  to 
be  extended  to  catch  the  sacks.— Baltimore  &  O. 
R.  Co.  V.  Hoskinson,  174. 

In  an  action  for  death  due  to  a  collision  be- 
tween a  projecting  mail  arm  on  a  mail  car  and 
a  box  car  on  a  side  track  in  which  a  licensee  was 
working,  an  instruction  that  the  mail  clerk  was 
not  primarily  negligent  in  permitting  the  mail 
arm  to  be  in  an  extended  position  at  the  point 
of  collision,  and  that  the  primary  ne|:ligence  in 
the  case  was  the  careless  construction  of  the 
side  track  so  close  as  to  permit  the  mail  arm  to 
strike  a  car  placed  on  the  side  track,  held  erro- 
neous.— Id. 

An  instruction  that  as  a  matter  of  law  it 
<;ould  not  be  expected  that  main  tracks  and  sid- 
ings should  be  constructed  so  that  a  mail  catch- 
er would  never  strike  a  car  on  the  side  track, 
but  that  only  reasonable  space  was  required, 
;,/»/»  -.^,>rvor.  nnd  erroneously  refused. — Id. 


RECEIVERS. 

See  Bankruptcy,  |  20;    Corporations,  §  659; 
Stipulations,  §  14. 

IV.  MANAGEMENT    AND    DISPOSI- 
TION OF  PROPERTY. 
(€7)  Receiver's  Certificates. 

I  128  (U.S.C.C.A.)  As  between  attorneys  for 
receivers  who  rendered  valuable  services  and 
parties  who  loaned  money  on  receivers'  certifi- 
cates, which  the  attorneys  procured  to  be  au- 
thorized and  represented  to  be  ample  security, 
fund  insufficient  to  pay  both  held  to  be  paid  to 
the  lenders.— -Willcox  v.  Southern  Nat.  Bank  of 
Wilmington,  N.  C,  466. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  {§  65-67. 

RECORDS. 

See  Appeal  and  Error,  §  500. 

REFERENCE 

See  Arbitration  and  Award. 

RELEASE. 

See  Compromise  and  Settlement 

REPORTS. 

See  Commerce,  §  88. 

REQUESTS. 

See  Criminal  Law,  {  829;   Trial,  i  2«0. 

RESCISSION. 

See  Insurance,  i  247 ;   Sales,  {  lie. 

RES  JUDICATA. 

See  Judgment,  §  735. 

RESTRAINT  OF  TRADE 

See  Monopolies. 

REVERSAL. 

See  Appeal  and  Error,  §  1170. 

REVIEW. 

See  Appeal  and  Error;    Banks  and  Banking,  { 
235 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  §  40. 

RISKS. 

See  Insurance,  S  435. 

Assumption  of,  see  Master  and  Servant,  SS  218. 
226. 

SAFETY  APPLIANCES. 

See  Railroads,  §  229. 
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SALES. 

See  Brokers;    Injunction,  §  241;    Railroads,  f 
118 ;   Vendor  and  Purchaser. 

m.  MODIFICATION   OR  RESCISSION 

OF  CONTRACT. 

(C)  Rescission  by  Buyer. 

1116  (U.S.C.C.A.)  Buyer  of  malt  held  not  en- 
titled to  rescind  because  seller  sold  to  third  per- 
son in  violation  of  contract,  unless  he  was  there- 
by prevented  from  selling  the  malt  purchased 
by  him  at  a  satisfactory  price. — Mayo  v.  Ameri- 
can Malting  Co.,  443. 

Vn.  REMEDIES  OF  SEIXER. 
(F)  Actions  for  Damages. 

§369  (U.S.C.CA.)  Where  a  contract  to  fur- 
nish structural  steel  and  iron  was  broken  by 
buyer,  the  seller  held  not  required  to  split  up 
the  demand  and  sue  for  the  steel  already  deliv- 
ered as  for  material  sold  and  delivered. — Ameri- 
can-Pacific Const.  Co.  v.  Modem  Steel  Struc- 
ural  Co.,  375. 

§379  (U.S.C.C.A.)  In  action  for  breach  of 
contract  for  furnishing  structural  steel  and  iron 
for  a  building,  held,  that  there  was  no  variance 
between  the  complaint  alleging  that  the  agreed 
amount  to  be  delivered  was  1,500  tons  and  evi- 
dence showing  that  tbe  amount  would  aggregate 
about  1,500  tons. — American-Pacific  Const.  Co. 
V.  Modern  Steel  Structural  Co.,  375. 

§  383  (U.S.C.C.A.)  In  an  action  for  breach  of 
contract  to  furnish  steel  and  iron,  evidence  held 
sufficient  on  the  question  of  damages  to  support 
a  recovery. — American-Pacific  Const.  Co.  v. 
Modern  Steel  Structural  Co.,  375. 

IX.   CONDITIONAL  SALES. 

§454  (U.S.C.C.A.)  A  transaction  by  which  a 
complainant  placed  paint  in  a  warehouse  in 
the  bankrupt's  possession  under  an  agreement 
that  both  were  to  make  sales  therefrom,  the 
bankrupt  to  account  for  sales  made  by  it  only, 
held  a  bailment  and  not  a  conditional  sale. — 
In    re   Wright-Dana   Hardware   Co.,   286. 

§472  (U.S.C.C.A.)  An  unYecorded  agreement 
whereby  a  seller  of  fertilizers  to  the  bankrupt 
reserved  to  itself  an  interest  in  the  fertilizers 
so  sold  held  void  under  Civ.  Code  S.  C.  1912.  § 
3740,  'providing  that  such  contract  shall  be  void 
as  against  subsequent  creditors  and  purchasers 
unless  recorded. — Townsend  v,  Ashepoo  Fertil- 
izer Co.,  613. 

SALVAGE. 

n.   AMOUNT  AND  APPORTIONMENT. 

§24  (U.S.C.CA.)  Salvage  awards  should  be 
liberal  to  encourage  prompt,  energetic  and  dar- 
ing service  in  the  relief  of  vessels  in  peril,  but 
should  not  be  extravagant,  and  such  as  to  ex- 
cite greed  and  promote  unreasonable  pretensions. 
—J.  M.  Guffey  Petroleum  Co.  v.  Borison,  194. 

§  27  (U.S.C.C.A.)  Salvage  services  rendered 
to  steel  vessels,  or  in  a  port  where  help  is  plen- 
tiful, are  not  in  general  entitled  to  as  large  com- 
pensation as  was  formerly  awarded  in  case  of 
wooden  ships  and  where  the  services  were  ren- 


dered on  the  high  seas  where  help  was  scarce.^ 
J.  M.  Guffey  Petroleum  Co.  v.  Borison,  194. 

Salvage  awards  determined  for  services  ren- 
dered by  a  tug  and  by  individual  volunteers  who 
assisted  in  the  rescue  of  an  oil  tank  barge  from 
danger  by  fire  near  a  burning  wharf  and  ware- 
house.— Id. 

§  34  (U.S.C.CA.)  Steamer,  by  going  to  assist- 
ance of  schooner  lyin^  in  a  dangerous  anchor- 
age and  towing  her  into  safe  waters,  held  to 
have  rendered  a  successful  salvage  service  for 
which  it  was  entitled  to  compensation  beyond 
the  actual  expense  for  deviation  and  the  actual 
value  of  the  towage  services.— Blake  v.  Balti- 
more &  C  S.  S.  Co,  of  Baltimore  City,  577. 

§  38  (U.S.C.CA.)  That  one  set  of  salvors  do 
not  prosecute  their  claims  inures  to  the  benefit 
of  the  vessel,  and  not  to  that  of  other  salvors 
who  do  prosecute  their  claims.— J.  M.  tiuifey 
Petroleum  Co.  v.  Borison,  194. 

SATISFACTION. 

See  Compromise  and  Settlement 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Public  Lands,  §  51. 

SERVANTS. 

See  Master  and  Servant 

SET-OFF  AND  COUNTERCLAIF^ 

See  Bankraptcy,  {  328. 

SETTLEMENT. 

See  Compromise  and  Settlement 

SHERMAN  ANTI-TRUST  ACT. 

See  Monopolies,  §  28. 

SHIPPING. 

See    Admiralty;     Collision;     Maritime   Liens; 
Salvage. 

XI.  IiIMITATION    or    OWNER'S    I.IA- 

Biunrr. 

§207  (U.S.C.C.A.)  The  Limited  Liability 
Acts  (Rev  St  §§  4283-4285,  and  amendments 
[U.  S.  Comp.  St  1901,  np.  2943,  2944])  held  ap- 
plicable to  claims  by  the  United  States.— Unit- 
ed States  T«  Hamburg-Amerikanische  Packet- 
fahrt  Actien  Gesellschaft  496. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CARS. 

Sec  Carriers,  §  411. 

SPECIFIC  PERFORMANCE. 

See  Estoppel,  §  68 ;   Injunction,  1 143. 

H.  CONTRACTS  EHFOBCEABLE. 

§71  (U.S.C.C.A.)  A  contract  bv  which  de- 
fendant agreed  to  work  for  complainant  outside 
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of  hours  on  certain  inventions  and  to  assign  any 
invention  or  improvement  he  might  secure,  to 
complainant,  for  an  unnamed  compensation, 
held  valid  and  subject  to  specific  performance. — 
Thompson  v.  Automatic  lire  Protection  Co., 
22. 

IV.  PROCEEDINGS  AND  BELIEF. 

(114  (U.S.C.C.A.)  A  bill  to  enforce  specific 
performance  of  a  settlement  of  a  judgment  after 
a  writ  of  error  had  been  dismissed  for  want  of 
prosecution,  but  before  the  time  for  the  filing  of 
an  application  for  a  rehearing  had  expired,  held 
to  contain  sufficient  equity  to  entitle  complain- 
ants to  a  hearing  on  the  merits.— McSweeney 
Packing  Co.  v.  Beshlin,  300. 

STALE  DEMANDS. 

See  Equity,  §{  67,  84. 

STATES. 

See  Commerce,  t  ^6;    Constitutional  Law,  {f 
213,  254. 

STATUTES. 

See   Frauds,   Statute  of. 

For  statutes  relating  to  particular  subjects,  see 
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STATUTES  CONSTRUED 

UNITED  STATES. 

CONSTITUTION. 

Amend.  14 632 

Art.  1,  §  8,  subsec.  3 73 

JUDICIAL  CODE. 

Act  1911,  March  S,  oh.  231,  S6  Stat.  1087. 

I  51 188 


287 
291 
297 


56') 
642 

188 


PENAL  CODE. 

Act  1909,  March  4,  ch.  921,  S5  Stat.  1088. 

$  211 47 

I  245 294 

{  335 47 

STATUTES  AT  LARGE. 

1848,  Aug.  14,  ch.  177,  9  Stat.  323 4a5 

1859.  Feb.  14.  ch.  33,  11  Stat.  383 486 

1874,  June  20,  ch.  343,  18  Stat.  123 652 

1881,  March  3,  ch.  138,  21  Stat.  502 73 

1882,  Aug.  5,  ch.  393,  22  Stat.  298 73 

1884,  June  26,  ch.  121,  §  18,  23  Stat.  57. 

Amended  by  Act  1886,  June  19,  ch.  421, 

§  4,  24  Stat.  80 496 

1886.  May  1,  ch.  73.  24  Stat.  18 652 

1886,  June  19,  ch.  421,  S  4,  24  Stat.  80. . . .  496 

1887,  Feb.  4,  ch.  104,  §  8,  24  Stat.  382. .. .  311 
1887,  Feb.  4,  ch.  104,  §j|  14,  16,  24  Stat 

384.    Amended  by  Act  1906.  June  29,  ch. 
3.591,  SS  3,  5.  34  Stat.  589,  56o 311 


1887,  Feb.  4,  ch.  104.  §  16,  24  Stat.  384. 
Amended  by  Act  1910,  June  8,  ch.  309,  f 

13,  36  Stat.  554 188 

1887,  March  3,  ch.  378,  24  Stat.  559 652 

1890,  July  2,  ch.  647,  26  Stat.  209 31 

1890,  July  2,  ch.  647,  S  7,  26  Stat.  210 31 

1892,  May  5,  ch.  60,  27  Stat.  25.  Amend- 
ed by  Act  1893,  Nov.  3,  ch.  14,  8  2,  28 
Stat.  8 437 

1893,  March  6,  ch.  196,  §  6,  27  Stat  532. 
Amended  by  Act  1896,  April  1,  ch.  87,  29 
Stat.  85 120^ 

1893,  Nov.  3,  ch.  14.  §  2,  28  Stat.  8 437 

1890,  AprU  1,  ch.  87,  29  Stat.  85 12a'" 

1898,  July  1.  ch.  541,  §  14b(l),  30  Stat.  550  434 
1898.  July  1,  ch.  541,  fi  14b(3),  30   Stat. 

550.    Amended  by  Act  1910,  June  25,  ch. 

412,  §  6,  36  Stat  839 434 

1898,  July  1,  ch.  541,  $  29b(2),  30  Stat.  554  434 
189S,  July  1,  ch.  541,  §i|  40,  48,  30  Stat 

55G,  557 446 

1898,  July  1,  ch.  541,  §  60b,  30  Stat  562 

147,  658 
1898,  July  1,  ch.  541,  $  60b,  30  Stat  562. 

Amended  by  Act  1910,  June  25,  ch.  412, 

$  11,  36  Stat  842 142,  147 

1898,  July  1,  ch.  541.  5  BOd,  30  Rtat  562. .  99 
1898,  July  1,  ch.  541,  §  67e,  30  Stat  564. .  658 
1898,  July  1,  ch.  541,  §  68a,  30  Stat  565. .  539 
1898,  July  1,  ch.  541,  §  70,  30  Stat  565..  286 
1898.  July  1,  ch.  541  (§  72  added  by  Act 

1903,  Feb.  5,  ch.  487,  S  18,  32  Stat  800)  446 

1900,  March  14,  ch.  41,  31  Stat.  4S 652 

1903,  Feb.  5,  ch.  487.  §  18,  :J2  Stat.  800. . .  446 
1905,  Feb.  20,  ch.  592.  S'A  Stat.  7U4 73 

1905,  Feb.  20,  ch.  ^\K!.  «?  n  *>k  :j3  gtat 
725,  730 73 

1906,  June  29,  ch.  3591,  §§  3,  5,  34  Stat 
589,   590 811 

1907,  Feb.  20,  ch.  11.34,  §  2,  34  Stat  898. 
Amended  by  Act  1910,  March  26,  ch.  128, 
fi  1,  36  Stat.  263 ;  Act  1913,  March  4,  ch. 
141.  37  Stat  737 660 

1907,  Feb.  20,  ch.  1134,  §§  16,  19,  34  Stat. 

903,  904 632 

1907,  Feb.  20.  ch.  1134,  §  20,  34  Stat  904 

465  560' 
1907,  March  4,  ch.  2939,  34  Stat.  1415. . .  .*  276^ 

1907,  March  4,  ch.  2939,  §  2,  34  Stat.  1416 

271,  275 

1908,  April  22.  ch.  149,  35  Stat  65 131 

1908,  April  22,  ch.  149,  35  Stat  65. 
Amended  by  Act  1910,  April  5,  ch.  143,  36 
Stat  291 39 

1909,  March  4,  ch.  321,  §  211,  35  Stat  1129  47 
1909.  March  4,  ch.  321, 1  245,  35  Stat  1138  294 

1909,  March  4.  ch.  321.  §  335,  35  Stat  1152    47 

1910,  March  26.  ch.  128,  §  1,  36  Stat  263  560 

1910,  April  5,  ch.  143,  36  Stat  291 39 

1910,  April  14,  ch.  160,  §  4,  36  Stat.  298. .  120 
1910,  June  8,  ch.  309,  t  13,  36  Stat  554. .  188 

1910,  June  23,  ch.  373,  36  Stat  604 15 

1910,  June  25,  ch.  412,  f  6,  36  Stat  839'. .  434 
1910,  June  25,  ch.  412,  j  9.  36  Stat  840. .  446 

1910,  June  25,  ch.  412,  §  11,  36  Stat  842. . 

142,  147 

1911,  March  3,  ch.  231,  f  51,  36  Stat  1101  188 
1911,  March  3,  ch.  231,  §  287,  36  Stat.  1166  565 
1911,  March  3,  ch.  231,  I  291, 36  Stat  1167  642 
1911,  March  3,  ch.  231,  J  297,  36  Stat  1168  188 
1913,  March  4,  ch.  141,  37  Stat.  737. 560 
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REVISED  STATUTES. 

!|  566,  649,  700 642 

1025 47 

23.iS 33 

§  4283-4285 496 

I  5134,  5190,  5191 652 

COMPILED  STATUTES  1901. 

Pages  461,  525,  570 642 

Page  720  47 

Page  1322  437 

Page  1433 33 

Pages  2943-2945  496 

Pages  3159,  3164 311 

Page  3165 188,  311 

Page  3175  120 

Pages  3200,  3202 31 

Pages  3401,  3404 73 

Pages  3427.  3433 434 

Pages  3436,  3439 446 

Page  3445 142,  147,  658 

Page  3446 9g 

Page  3449 658 

Page  3450 539 

Page  3451 286 

Pages  3454,  3461,  3462,  3486,  3487,  3490  652 

COMPILED  STATUTES  SUPP.  1911. 

Page  150  188 

Page  241  56o 

Page  243  642 

Page  244  188 

Page  500 560 

Page  508  632 

Page  511  465,  560,  632 

Page  1192  ^15 

Page  1297 .  ■  311 

Page  1301  188,  311 

Page  1321  271,  275 

Page  1322  39.  131 

Page  1324  39 

Page  1328  120 

Pages  1459,  1461,  1470 73 

Page  1496 434 

Page  1502  446 

Page  1506 142,  147 

Page  1512 446 

Page  1651  47 

Page  1664  294 

Page  1687  47 

INDUSTRIAL   PROPERTY  CONVENTION. 
1883,  March  20,  art.  6,  25  Stat.  1376 73 

CAUFOBIOA. 

CODE   OF  CIVIL   PROCEDURE. 
I  1184 161 

CITY  CHARTERS. 
San  Francisco,  art.  2,  ch.  1,  §  19 161 

IliLINOIS. 

KURD'S  REVISED  STATUTES  1905. 
Ch.  98,  §S  9,  10 104 


IOWA. 

CODE  1873. 


§  1307 


KANSAS. 

GENERAL  STATUTES  1909. 
U  5248,5254,5302,  5311.. 


BCAINE. 

REVISED  STATUTES  1883. 
Ch.  51,  §  138 


BIICHIGAH. 

PUBLIC  ACTS. 


1901.  No.  30. 


MISSOUBI. 

CONSTITUTION. 


Art  i:s,  S  8 

REVISED  STATUTES  1909. 
i  2981    

NEW  JERSEY. 

LAWS. 
Laws  1871,  p.  92 


513 

541 

85 

519 

,  519 

.  2S1 


NORTH  CAROLINA. 

REVISAL  1905. 


382.  384... 
1196.  1219. 


SOUTH  CAROLINA. 

CIVIL  CODE  1912. 
§§  3542,  3740 


636 

m 


m 


TEXAS. 

CONSTITUTION. 
Art.  5,  §  8 

REVISED  STATUTES  1S95. 

Art.  1098 

Art.  1194,  subd.  12 

Art.  1230  et  seq 

Art.  1263    


383 

882 


WISCONSIN. 

REVISED  STATUTES  1913. 


I  1753 
§  1770b 
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STAY. 

See  Appeal  and  Error,  i  459. 

STIPULATIONS. 

S  14  (U.S.C.C.A.J  A  Btipulation  hj  parties  in 
ing  that  the  receiver  was  an- 


bankruptcy  procc „  

thorized  to  prove  a  claim  for  unpaid  stock  sub- 
scriptions held  to  render  immaterial  the  receiv- 
er's failure  to  institute  proceedings  and  obtain 
orders  or  decrees  entitling  him'  to  maintain  the 
claim.— Famsworth  v.  Union  Trust  &  Deposit 
Co.,  290. 

STOCK. 

See  Corporations,  I  88. 

STREET  RAILROADS. 

SefB  Carriers. 

SUBMISSION. 

See  Arbitration  and  Award,  t  8. 

SUPERSEDEAS. 

See  Appeal  and  Error,  |  459. 

TAXATION. 

See  Courts,  §  282 ;   Municipal  Corporations,  K 
974,  979. 

TELEGRAPHS  AND  TELEPHONES. 

See  Eminent  Domain,  |§  111,  222;  Master  and 
Servant,  i  13;   Trial,  {  63. 

TENANCY. 

See  Landlord  and  Tenant. 

TIME. 

See  Bills  and  Notes,  |  155. 

TITLE. 

See  Adverse  Possession ;  Bailment,  I  21 ;  Bank- 
ruptcy, II  140,  143;    Public  Lands,  |  51. 

TORTS. 

See  Action  on  the  Case;   Collision;   Libel  and 
Slander;    Malicious  Prosecution;   Negligence. 

TOWNS. 

See  Municipal  Corporations. 
n.   GOVERNMENT   AND  OFFICERS. 

1 24  (U.S.C.C.A.)  The  rights  of  a  third  per- 
son dealing  in  good  faith  with  a  municipality 
cannot  be  prejudiced  by  the  omission  of  the 
township  board  to  duly  record  a  corporate  ac- 
tion properly  taken.— Kiverside  Tp.  v.  Stewart, 
251. 

m.   PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

1 42  (U.S.C.C.A.)  A  provision  of  a  municipal 
sewer  contract  requiring  claims  for  extras  to  be 


accompanied  by  a  written  order  from  the  en- 
gineer and  township  committee  was  waived  by 
directions  of  the  committee  and  engineer  at  a 
regular  meeting  that  the  extras  should  be  in- 
cluded and  that  the  contractor  should  proceed 
therewith.— Riverside  Tp.  v.   Stewart,  251* 

IV.  FISCAL  liANAGEMENT.  PUBLIC 

DEBT,  SECURITIES,  AND 
TAXATION. 

152  (U.S.C.C.A.)  Under  Rev.  St.  Me.  1883, 
c.  51,  I  138,  a  vote  at  a  special  meeting  rela- 
tive to  issuing  bonds  in  aid  of  a  railroad,  which 
already  had  been  authorized  on  certain  condi- 
tions by  a  vote  at  a  legal  meeting,  was  void, 
and  gave  no  authority  to  issue  the  bonds  or  sell 
and  deliver  them  on  any  terms.— Inhabitants  of 
Town  of  Harmony,  Me.,  v.  Truman,  544. 

V.   CLAIMS  AGAINST  TOWNS. 

I  62  (U.S.C.C.A.)  Act  N.  J.  April  4,  1871  (P. 
L.  92),  prohibiting  payment  of  claims  against 
municipal  corporations  without  presentation  to 
the  proper  boaru,  etc.,  has  no  application  to  a 
disputed  claim  for  money  due  under  a  sewer 
construction  contract.— Riverside  Tp.  v.  Stew- 
art, 251. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Commerce,  f  3;    Courts,  |  292;    Equity, 

I.   MARKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

13  (U.S.C.CA.)  Descriptive  words  held  sub- 
ject to  registration  as  trade-marks  under  the 
provision  of  Trade-Mark  Act  Feb.  20,  1905,  | 
5,  as  to  registration  of  marks  used  exclusively 
for  ten  years  next  preceding  its  passage.— RosS' 
mann  v.  Gamier,  73. 

I  17  (U.S.C.C.A.)  The  marking  of  sash  cord 
by  the  use  of  one  colored  strand  with  undyed 
strands  in  the  ordinary  process  of  braiding  the 
cord  held  not  to  constitute  a  valid  trade-mark. 
—Samson  Cordage  Works  v.  Puritan  Cordage 
MiUs,  203. 

m.  REGISTRATION,  REGUUkTION, 
AND   OFFENSES. 

142  (U.S.C.CA.)  Provision  of  Trade-Mark 
Act  Feb.  2a  1905,  |  5.  as  to-  registration  of 
marks  used  for  ten  years  preceding  its  passage, 
held  not  unconstitutional.— Rossmann  v.  Gar- 
nier,  73. 

§47  (U.S.C.C.A^  Under  article  6  of  the  con- 
vention of  March  20,  1883,  for  the  protection  of 
industrial  property," owner  of  French  trade-mark 
held  entitled  to  protection  whether  it  would 
have  been  allowed  under  our  laws.— Rossmann 

V.  Garnier,  73. 


IV. 


INFRINGEMENT  AND  UNFAIR 
COMPETITION. 


(A)  "WliAt  Constitutes  Infringement. 

I  59  (U.S.C.CA.)  A  trade-mark  consisting  of 
the  word  "Abricotine"  in  connection  with  the 
initials  **P.  G."  on  a  tabret  or  shield  and  the  fac- 
simile of  a  signature,  was  infringed  by  using  the 
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word  "Abricotine"  in  connection  with  similar 
goods.— Rossmann  v.  Garnier,  73. 

(B)  "Wliat  Competition  Unlawful. 

§70  (U.S.C.C.A.)  Protection  is  not  limited 
to  such  imitation  as  would  deceive  a  cautious 
purchaser,  but  extends  to  such  as  would  be 
likely  to  mislead  the  ordinary  or  usual  buyer.— 
Samson  Cordage  Works  v.  Puritan  Cordage 
Mills.  203. 

§70  (U.S.C.C.A.)  Defendant,  in  the  sale  of 
gum  disks  in  round  cartons  under  the  name 
"Satsuma  Wafers'*  and  "Satsuma  Chips,"  held 
guilty  of  unlawful  competition,  infringing  plain- 
tiflTs  trade  right  to  sell  gum  in  similar  form  in 
round  tin  boxes  under  the  words  "Violet"  and 
"Mint  Chips."— H.  E.  Winterton  Gum  Co.  v. 
Autosales  Gum  &  Chocolate  Co.,  212. 

A  manufacturer  of  goods  may  obtain  a  mo- 
nopoly in  the  dress  of  his  boxes  and  cartons 
which  have  become  distinctive  and  known  to  the 
public  as  characterizing  his  product.— Id. 

While  the  word  "Chips"  as  applied  to  disks 
of  chewing  gum  may  not  be  exclusively  ap- 
propriated, yet,  having  been  so  used  by  com- 
plainant, a  competing  manufacturer  could  not 
use  the  word  in  connection  with  other  words 
and  a  form  of  dress  like  that  used  by  complain- 
ant, so  as  to  induce  the  public  to  believe  its 
chips  were  complainant's  product. — Id. 

Color  may  be  one  of  the  elements  making  up 
a  dress  of  goods  entitled  to  protection  against 
unlawful  competition.- Id. 

In  order  to  obtain  relief  against  unlawful 
competition,  it  is  not  necessary  that  the  imi- 
tation be  such  as  to  mislead  the  careful  and 
discriminating  purchaser,  but  it  is  enough  if 
it  is  calculated  to  mislead  the  ordinary  buyer. 
-Id. 

§  70  (U.S.C.C.A.)  Defendant's  adoption  of  the 
words  "British-American,"  in  its  corporate 
name  "British- American  Cigar  Stores  Com- 
pany," will  be  enjoined ;  complainant  having 
tor  many  years  built  up  a  wholesale  tobacco 
business  under  the  "British-American  Tobacco 
Company." — British-American  Tobacco  Co.  v. 
British-American  Cigar  Stores  Co.,  431. 

§71  (U.S.C.CA.)  The  existence  of  a  valid 
trade-mark  is  not  essential  to  a  right  of  action 
for  unfair  competition. — Samson  Cordage  Works 
V.  Puritan  Cordage  Mills,  203. 

S  75  (U.S.C.CA.)  The  use  of  the  mark  of  an- 
other will  not  support  a  suit  for  unfair  compe- 
tition unless  it  is  used  in  such  a  way  as  to 
constitute  a  fraud  on  purchasers.- Samson  Cord- 
age Works  V.  Puritan  Cordage  Mills,  203. 

(C)   Actions. 

§79  (U.S.C.C.A.)  A  suit  for  infringement  of 
trade-mark  differs  from  one  for  unfair  competi- 
tion in  that  in  the  former  the  wrongful  intent 
is  presumed  from  the  fact  of  infringement, 
while  in  the  latter  it  must  be  proved,  although 
an  inference  of  such  intent  may  be  justified 
from  the  inevitable  conseouences  of  the  act  com- 
plained of.— Samson  CJordage  Works  v.  Puritan 
Cordage  Mills,  203. 

182  (U.S.C.C.A.)  Damages  held  not  recover- 
able for  infringement  of  trade-mark  under 
Trade-Mark  Act  Feb.  20,  1905,  §  28,  where 
notice   of  registration  was  not   affixed  to  the 


articles  sold  under  tJie  trade-mark  nor  notice  of 
the  infringement  given  to  the  defendant— Bose- 
mann  v.  Gamier,  73. 

§89  (U.S.C.CA.)  While  a  manufacturer  is 
not  responsible  for  the  fraud  of  the  retailer  of 
his  goods,  yet  the  manufacturer  is  guilty  of  un- 
lawful competition,  if  he  so  dresses  his  goods  as 
to  represent  the  goods  of  another  and  assists  the 
retailer  in  palming  off  his  goods  as  those  of  a 
competitor.— H.  E.  Winterton  Gum  Co.  v.  Auto- 
sales Gum  &  Chocolate  Co.,  212. 

§93  (U.S.C.C.A.)  Under  Trade-Mark  Act 
Feb.  20,  1905,  §§  5,  16,  prima  facie  case  as  to 
trade-mark  containing  the  word  "Abricotine" 
made  by  proof  of  registration  held  not  over- 
come by  presence  of  such  word  in  a  French 
encyclopedia  as  applied  to  such  goods. — Ross- 
mann  v.  Gamier,  73. 

§  95  (U.S.C.C.A.)  The  showing  held  sufficient 
to  entitle  a  complainant  to  a  preliminary  in- 
junction against  unfair  competition  by  defend- 
ant by  marking  its  make  of  sash  cord  to  re- 
semble that  of  complainant  to  such  an  extent 
as  to  tend  to  mislead  purchasers.- Samson  Cord- 
age Works  V.  Puritan  Cordage  Mills,  203. 

§  100  (U.S.C.C.A.)  Where  defendant  put  out 
a  soda  water  syrap  in  unlawful  competition 
with  coca-cola,  complainant  was  entitled  to 
restrain  its  sale  to  independent  bottlers  through- 
out the  country  and  to  insist  that  the  bottling 
in  a  form  permitted  by  a  decree  in  a  suit  for 
unlawful  competition  should  be  by  persons  for 
whose  acts  defendant  would  be  responsible* — 
Coca-Cola  O.  v.  Gay-Ola  Co.,  440. 

In  a  suit  for  unlawful  competition,  the  court 
in  a  proper  case  in  settling  a  decree  forbidding 
unfair  competition  may  prescribe  that  certain 
forms  msi^  oe  used,  and  ii  used  will  not  consti- 
tute prohibited  fraud.— Id. 

V.  TRADE-MARKS  AlVD  TRABE- 
NAMES  ADJUBICATED. 

"Abricotine."— Rossmann  v.  Gamier,  73. 

"British-American  Cigar  Stores  Company."— 
British-American  Tobacco  Co.  v.  British- 
American  Cigar  Stores  Co.  431. 

"British- American  Tobacco  Company." — Brit- 
ish-American Tobacco  Co.  v.  British-Ameri- 
can Cigar  Stores  Co.,  431. 

"Chips."— H.  B.  Winterton  Gum  Co.  v.  Auto- 
sales Gum  &  Chocolate  Co.,  212. 

"Mint  Chips."— H.  E.  Winterton  Gum  Co.  t. 
Autosales  Gum  &  Chocolate  Co.,  212. 

"P.  G."— Rossmann  v.  Garnier,  73. 

"Satsuma  Chips."—  H.  E.  Winterton  Gum  Co. 
V.  Autosales  Gum  &  Chocolate  Co.,  212. 

"Satsuma  Wafers."— H.  E.  Winterton  Gum  Oa 
V.  Autosales  Gum  &  Chocolate  Co.,  212. 

"Violet."— H.  E.  Winterton  Gum  Co.  v.  Auto- 
sales Gum  &  Chocolate  Co.,  212. 

TRESPASS. 

See  Action  on  the  Case. 

TRIAL 

See  Adverse  Possession,  §  115;  Appeal  and 
Error,  §§  237-274.  1004-1017;  Bankruptcy, 
f  165:  Carriers.  |§  280,  305 ;  Commerce,  § 
97;  Contracts,  §  291;  Corporations,  §  433; 
Criminal    Law,    |   829;     Damages,    §   217; 
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Eminent  Domain,  {  222;  Frauds,  Statute 
of,  §  159;  Jury;  Master  and  Servant,  §§ 
286.  291.  293.  294;  Negligence,  §  136; 
Post  Office,  I  50;   Railroads,  §  282. 

m.   COURSE  AND  CONDUCT  OF 
TBIAIi  IN  GENERAI.. 

I  18  (U.S.G.G.A.)  A  trial  judge  is  primarily 
responsible  for  the  just  outcome  of  a  trial.— 
Norfolk  &  W.  Ry.  Co.  v.  Hauser,  167. 

TV.  RECEPTION   OF   EVIDENCE. 
<B)   Order    of    Proof.    Rebattal.    and    Re- 
opening Caae. 

163  (TJ.S.G.O.A.)  Under  law  of  Washington 
in  proceeding  to  condemn  easement  for  telegraph 
line  along  railroad  ri^ht  of  way,  court  held  not 
to  have  abused  its  discretion  in  excluding  evi- 
dence in  rebuttal  on  the  question  of  additional 
expense  necessitated  by  such  line  in  keeping  the 
right  of  way  clear  of  brush.— Postal  Telegraph- 
Cable  Co.  V.  Northern  Pac.  Ry.  Co.,  350. 

§64  (U.S.C.C.A.)  Evidence  in  support  of  one 
of  defendant's  witnesses,  which  was  properly  a 
part  of  defendant's  case,  was  properly  excluded 
when  offered  in  surrebuttal.— O.  W.  Kerr  Co. 
V.  Corry,  151. 

§67  (U.S.C.O.A.)  Neither  party  after  he  has 
rested  can,  as  a  matter  of  right,  introduce  fur- 
ther testimony  which  may  properly  be  consid- 
ered testimony  in  chief,  and  whether  he  will  be 
permitted  to  do  so  is  in  the  sound  discretion  of 
the  court— Postal  Telegraph-Cable  Co.  t.  North- 
em  Pac.  Ry.  Co.,  350. 

VI.   TAKING  CASE  OR  QUESTION 
FROM  JURY. 
(A)  <lnestioms  of  Imvw  or  of  Fact  in  Gen- 
eral. 

S  141  (U.S.C.CA.)  It  is  the  duty  of  the  trial 
judge  to  direct  a  verdict  at  the  close  of  the  evi- 
dence whenever  it  is  wholly  undisputed,  or  but 
a  single  inference  can  be  drawn  therefrom  by 
reasonable  men,  so  that  the  court  in  the  exer- 
cise of  a  sound  judicial  discretion  would  be 
compelled  to  set  aside  a  verdict  returned  in  op- 
position thereto.— Norfolk  &  W.  Ry.  Co.  v.  Haus- 
er, 167. 

S  149  (U.S.C.C.A.)  An  objection  that  there  is 
no  evidence  to  support  an  alleged  cause  of  ac- 
tion must  be  made  by  a  motion  for  nonsuit  or  re- 
quest for  a  directed  verdict,  and  a  failure  to  take 
such  course  amounts  to  consent  that  the  issue  be 
submitted  to  the  jury.— Atlantic  Coast  Line  R. 
Co.  V.  Thompson,  267. 

(D)  Direction  of  Terdlet. 

8  169  (U.S.C.C.A.)  Where  an  alleged  mis- 
joinder of  causes  of  action  is  disclosed  by 
plain tifTs  evidence,  defendant's  remedy  is  by 
motion  to  compel  plaintiff  to  elect,  and  not  for 
the  direction  of  a  verdict— Copper  River  &  N. 
W.  Ry.  Co.  V.  Heney.  131. 

I  177  (U.S.C.CA.)  In  an  action  on  a  repara- 
tion order  of  the  Interstate  Commerce  Commis- 
sion, the  Commission's  finding  in  favor  of  the 
I^aintiff  held  to  establish  a  prima  facie  case 
and.  both  parties  having  applied  for  a  peremp- 
tory instruction,  and  there  being  no  evidence  to 
the  contrary,  the  court  properly  directed  a  ver- 


dict for  plaintiff.— St.  Louis  Southwestern  Ry. 
Co.  V.  S.  Samuels  &  Co.,  188. 

Vn.  INSTRUCTIONS  TO  JURY. 
(B)  Necevalty  and  Sabject-Matter. 
S2I2  (U.S.C.CA.)  Where  there  was  no  such 
conflict  in  the  evidence  as  to  make  material  the 
number  of  witnesses  testifying  to  any  particu- 
lar fact,  and  the  judge  instructed  as  to  the 
jury's  duty  in  resolving  any  conflict  in  the  evi- 
dence, it  was  not  error  to  refuse  a  request  to 
charge  defining  the  term  "preponderance  of  evi- 
dence."—New  Orleans  Ry.  &  Light  Co.  v.  Staf- 
ford, 467. 

(BS)  Requests  or  Prayers. 

^260  (U.S.C.CA.)  Refusal  of  requested  in- 
struction held  not  erroneous,  where  the  sub- 
stance of  such  instruction  was  embodied  in  the 
charge.— Illinois  Cent  Ry.  Co.  v.  Nelson,  525. 

(G)  Constmctlon  andl  Operation. 

§295  (U.S.C.C.A.)  The  court  must  consider 
objections  to  specific  parts  of  the  charge  in  the 
light  of  the  whole  charge,  in  order  to  determine 
whether  harmful  error  nas  been  committed.— 
Pittsburgh  Rys.  Co.  v.  Givens,  263. 

XI.   WAIVER    ANB    CORRECTION    OF 
IRREGUI.ARITIES  AND  ERRORS. 

§419  (U.S.C.C.A.)  On  denial  of  defendant's 
motion  for  a  nonsuit  at  the  close  of  plaintiff's 
evidence,  the  motion  is  waived  by  defendant's 
subsequent  introduction  of  testimony  in  its  own 
behalf.— Copper  River  &  N.  W.  Ry.  Co.  v. 
Ueney,   131. 

TRUSTS. 

See  Bankruptcy,  |§  136.  170.  178,  326.  368; 
Monopolies. 

I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 
(A)   Express    Trasts. 

S  35  (U.S.C.C.A.)  Where  property  of  one  sub- 
sequently adjudged  a  bankrupt  has  been  con- 
fided to  another  for  a  specific  purpose  and  sub- 
sequently, without  modification  of  such  purpose, 
sold  by  such  other,  the  proceeds  in  bis  hands  re- 
main characterized  by  a  trust. — Alvord  Y.  Ryan. 
539. 

UNFAIR  COMPETITION. 

See  Equity.  §  148;  Trade-Marks  and  Trade- 
Names.  §§  70-100. 

UNITED  STATES. 

See  Commerce.!  3;  Courts,  §§  256-405;  Pat- 
ents ;  Post  Office ;  Public  Lands,  i  51 ;  Trade- 
Marks  and  Trade-Names. 

VENDOR  AND  PURCHASER. 

See  Brokers;   Judgment,  t  17;   Sales. 

VI.  REBIEDIE8   OF  VENDOR. 
(A)  Lien  and  Recovery  of  Land. 

i  277  (U.S.C.C.A.)  In  view  of  Const.  Tex.  art. 
5,  §  8,  and  Rev.  St  Tex.  1895,  arts.  1098,  1194, 
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subd.  12j  held  not  to  deprive  District  Court 
of  jurisdiction  of  suits  to  enforce  liens  on  land 
in  other  counties,  but  only  to  give  the  defend- 
ant a  privilege  as  to  the  venue  which  may  be 
waived  and  is  waived  by  defaulting  or  by  ap- 
pearing and  consenting  to  judgment. — Brophy 
v.  Kelly,  382. 

§285  (U.S.C.C.A.)  Voluntary  appearance  of 
indorser  of  vendor's  lien  notes  and  consent  to 
judgment  in  District  Court  of  county  other  than 
that  where  the  land  was  situated  held  not  to 
render  the  judgment  void  as  to  the  nonresident 
owner  who  defaulted.— Brophy  v.  Kelly,  382. 

§287  (U.S.C.C.A.)  Sale  of  property  worth 
$35,000  and  subject  to  a  prior  lien  of  $9,000 
or  $10,000  for  $676  under  a  judgment  foreclosing 
a  vendor's  lien  held  to  be  set  aside  for  fraud 
and  collusion  between  plaintiff,  who  was  a 
transferee  of  the  lien,  and  the  original  vendor, 
who  purchased  the  property.— Brophy  v.  Kelly, 
382. 

VERDICT. 

See  Appeal  and  Error,  §§  1004-1017;  Trial,  §§ 
169,   177. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  |i  159-201. 

WAIVER. 

See  Arbitration  and  Award,  I  74:  Estoppel: 
Indictment  and  Information,  1  196:  Towns,  S 
42 ;    Trial.  §  419. 

WARNING. 

See  Master  and  Servant  §§  150-163. 

WARRANT. 

See  Aliens,  |  54. 

WATERS  AND  WATER  COURSES. 

See  Canals. 

n.   NATURAI.    WATER    COURSES. 
(A)   RlpAriAn  Rlffht*  In  General. 

§  49  (U.S.C.C.A.)  In  an  action  to  recover  dam- 
ages to  plaintiff's  land  and  crops  bv  deposit  of 
soapstone  dust  into  waters  of  a  creek,  facts  held 
not  to  anthorize  the  application  of  the  rule  of 
damages  in  force  in  actions  for  injuries  result- 
ing from  a  permanent  nuisance.— Albemarle 
Soapstone  Co.  v.  Skipwith,  44. 

Plaintiff  held  only  entitled  to  recover  dam- 
ages for  the  injurv  that  occurred  after  he  ac- 
quired title  to  the  land.— Id. 

The  measure  of  damages  to  the  land  was  the 
difference  in  its  rental  value  free  from  and 
subject  to  the  dust,  and  as  to  any  injured  crop, 
the  difference  in  value  of  the  crop  free  from 
and  burdened  with  the  deposit.- Id. 


WILLS. 


See  Equity,  §  65. 


WITNESSES. 

See  Evidence. 

m.  EXAwmfATioy. 

(B)  Crosv-EIzAmlmAtlom    and    Re-ezanUna- 
tlon. 

§269  (U.S.C.C.A.)  Cross-examination  shoold 
be  confined  to  matters  inquired  into  on  th« 
examination  in  chief.— Illinois  Cent  Ry.  Co. 
v.  Nelson,  525. 

WORDS  AND  PHRASES. 

"Alien."— United  States  t.  Uhl.  500. 
"Color  of  titte."— Betts  t.  Gahagan,  636. 
"Contingent  liability."— American  Cereal  Co.  T. 

London  Guarantee  &  Accident  Co.,  24. 
"Cross-lay."— Macomber  &  Whyte  Rope  Co.  v. 

Hazard  Mfg.  Co.,  474. 
"Filthy."— Tyomies  Pub.  Co.  v.  United  States, 

47. 
"Holder."— Smith  v.  NeUon  Land  &  Cattle  Co.. 

512. 
"In  contemplation  of  the  filing  of  a  petition  by 

or  against  him."— Tripp  v.  Mitschrich,  96. 
"Inevitable  accident."— The  Fullerton,  359. 
"Instrument."— Townsend   v.  Ashepoo  Fertilii- 

er  Co.,  613. 
"Invention."— O'Brien-Worthen  Co.  t.  StempeL 

53. 
*.'Lay."— Macomber  &  Whyte  Rope  Co.  v.  Haz- 
ard Mfg.  Co..  474. 
"Mutual  credits."— Alvord  v.  Ryan,  539. 
"Mutual  debits."- Alvord  v.  Ryan,  539. 
"Obligaton[  contract"— Thomas  B.  Whitted  ft 

Co.  v.  Fairfield  Cotton  Mills.  219. 
"Obscene,  lewd,  and  lascivious.*  —Tyomies  Pob. 

Co.  V.  United  States,  47. 
"Other    employ^."— Missouri    Pac.    Ry.    Co.  t. 

United  States,  271. 
"Overbraided."— Macomber  &  Whyte  Rope  Co. 

V.  Hazard  Mfg.  Co.,  474. 
"Preference."— In   re   Chicago  Car   Equipment 

Co.,  142. 
"Profit  due."— O'Brien  v.  North  River  Ins.  Co. 

of  City  of  New  York,  618. 
"Property." — ^Townsend    v.    Ashepoo    Fertilizer 

Co.,  613. 
"Salvage."— J.  M.  Guflfey  Petroleum  Co.  ▼.  Bor- 

ison,  194. 
"Trade-mark."— Rossmann  v.  Gamier,  73. 

WORK  AND  LABOR. 

See  Mechanics*  Liens. 

WRITS. 

See  Injunction. 

Of  error,  see  Appeal  and  Error. 
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